


TREATISE 

H 

OF .THE 

PLEAS OF THE CROWN; 

OR, 

A System op the principal matters relating lo that 

SUBJECT, DIGESTED UNDER PROPER HEADS. 

BY 

WILLIAM HAWKINS, 

SEB.TKAN1’ AT LAW. 


coition, in ^too iXolumear. 

VOL. II. 

OF COURTS OF CRIMINAL JURISDICTION AND THE 
MODES OF PROCEEDING THEREIN. 


BY JOHN CURWOOD, ESQ. 

BARRISTER Al' LAW. 


LONDON: 

PRINTED FOB 8. SWEET, 3, CHANCERY LANE; B. PHENEY, INNER TEMPLE-LANE f 
A. MAXWELL, 21, AND B. 8TETBNS AND SONS, 39, BELL YARD, 
Lincoln's inn ; law booksellers and publishers; 

AND'J. CUMMINO, DUBLIN. 

1824. 



li O N D O N : 

PRINTED BY C. ROWORTII, DELL YARD'^ 
TBMPLE BAR. 



AN 


ANALYSIS 

OF 

THE SECOND VOLUME 

OF T1I£ 

Plead of the Croton* 


All courts of criminal jurisdiction are courts of record, ch. 1. sect. 14. 
And derive tbeir authority from the crown, ch. 1. sect. 1. &c. 

The Principal Courts of this kind arc, 

1. The court of the lord high steward, ch. 2. 

2. The court of king’s bench, ch. 3. 

3. The court of the constable and marshal, ch. 4. 

4. 'J'hc court of the justices of oc/cr and terminerf ch. 5. 

5. The court of justices of gaol-delivery, ch. 6. 

d. The court of the justices of assize and aisiprius, ch. 7> 

7. The court of conservators of the peace, ch. 8. 

8. The court of justices of the peace, ch. 8. 

9. The court of sessions, ch. 8. 

10. The court of the coroner, ch. 9. 

1 1. The sheriff’s tourn, ch. 10. 

1 2. The court-leet, ch. 1 1 . 

Tlie first thing to be done in order to the bringing of a criminal to 
justice is to arrest him. 

Arrests arc either without process from a court of record, or by 
virtue of such process. 

And First, arrests without such process, are either, 

1 . By private persons, or, 

2. By public officers. 

Arrests of this kind by private persons are either, 

1 . Such as are commanded and enjoined by law, ch. 1 2. sect. I 

to 8. 

2. Such«as are permitted by law, ch. 12. s. 8 to 18. 

3. Such as are awarded by law, ch. 12. sect. 22. &c. 

Arrests of this kind by public officers, are either, 

1. By watchmen, ch. 13. sect. 1 to 7. 

2. By constables, ch. 13. s. 7 to 12. 

3. By bailiffs of towns, ch. 13. s. 12. 

4. By justices of peace, which are either, 

1. By parol, ch. 13. s. 14. 

2. By warrant, ch. 13. s. 15. to the end of the chapter. 

VtaasoM 



iv AN ANALYSIS OF FBINCIPAL MATTERS. 

Penons airested are eitlier to be, 

1. Bailed, ch. 15. 

2. Committed, ch. 16. 

Persons may be criminal, in preventing the bringing of offenders to 
public justice, several ways. 

1 . Baifore any arrest made. 

2. After an arrest. 

Persons may be so guilty before any arrest made. 

1. By opposing an arrest, ch. 17. sect. 1. 

2. By suffering a criminal to escape^ ch. 1 7. sect. 2. 4. 

3. By flying from an arrest^ cli. 17. sect. 3. ch. 49. s. 14^ 15^ 16. 

Persons may be so guilty after an arrest^ either in respect of an arrest 
of themselves or of others. 

Their offence in respect of an arrest of themselves^ if without force, 
is called an escape^ ch. 17. sect. 5. 

If with force, it is called a breach of prison^ ch. 18. 

Their offence in* respect of the arrest of others, is cither, 

1. Without force, or, 

2. \Vitli force. 

Such offences without force come under the notion of escapes, and are 
either. 

1. By officers (ch. 19) or, 

2. By private persons, ch. 20. 

Such offences with force come under the notion of rcscous, ch. 21. 

Secondly, Arrests by process from a court of record may be made 
by virtue of two kinds of process. 

1 • Upon such as is awarded by the discretion of the court upon a 
bare suggestion, or the knowledge of the justices. 

2. Upon such as is awarded on an appeal^ indictment^ or irforma^ 
tion. 

Process of the first kind is generally called an attachment ^ ch. 22. 

An Attachment lies either against, 

1. The officers of the court, as, 

1 . ^Sheriffs and bailiffs, ch. 22. sect. 2 to 6. 

2. Attornies, ch. 22. sect. 6 to 12. 

3. Other officers of the court, ch. 22. sect. 12. 

4. Jurors, ch. 22. sect. 14 to 25. or, 

2. Against others, as, 

1. Inferior judges, ch. 22. sect. 25 to 30. 

2. Counsellors, ch. 22. sect. 30. 

3. Gaolers, ch. 22. sect. 31. 

4. Any other persons whatsoever, ch. 22. sect, 33. 

Process on an appeal^ indictment^ or information^ supposes such ap- 
peal, indictment, or information, to be first exhibited. 

An Appeal is either, 

1 • By an innocent person, which may either be writ or by bill, 
ch. 23. 

' 2. By an offender confessing himself guilty, who is commonly 
called an Ajqpiover, ch. 23. 


Process 
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Fkocess on an indictinont or inJSnrniMtiUni aafpoaea aiicii iodipH— H or 
infbimation to be first exhibited. 

Inoictmbnts (ch 25.) are of two kinds : 

1. Such as are grounded on the common law> ch. 25. s« 55. to 99. 

2. Such as are grounded on statute^ ch. 25. sect. 99'*to IIS. 

Informations are of two kinds : 

1 . Such as are merely the suit of the king, ch. 25. ^ ' 

2. Such as are partly the suit of the king, and partly the suit of 

party, ch. 26. sect. 17. 

Process on an indictment or information may be either conddared, 

1 . In general, without any particular regard to process of out* 

lawry, ch. 27. sect. 1 to 1 13. 

2. In particular, with regard to such process only, ch. 27. s. 1 Ul. 

A criminal being brought into court is to be arraigned, or put upon 
his trial, the manner whereof may be considered, 

1. As it relates to all criminals in general, ch. 26. 

2. As it relates to principals and accessaries in particular, c. 29. 

The party being arraigned, either, 

1. Stands mute (ch.30.) or, 

2. Confesses, (ch. 31.) or, 

3. Pleads. 

Pleas are either, 

1. Dilatory, or, 

2. In chief. 

The dilatory are either, 

1. Declinatory, or 

2. In abatement, ch. 34. 

The declinatory are either, 

1 . Of the privilege of sanctuary, (ch. 32.) or, 

2. Of the benefit of clergy, ch. 33. 

3. Of transportation. 

Pleas in chief are either, 

1 . In bar, or, 

2. The general issue, ch. 38. 

The principal pleas in bar are, 

1. That of autrrfoits acquH, ch. 35. 

2. That of autrrfoita attaintf or, 

3. That of autrefoUa ceMvict, ch. 36. 

4. That of pardon, ch. 37. 

The plea of ** not guiltjf'* is triable either, 

1 . By the country, or, 

2. By the peers, (ch. 44.)- or, 

3. By battle, ch. 45. 

In order for a trial by the country a Jury must be returned, 

1. 'Btom the proper county, ch. 40. 

2. By proper fNooess, ch. 41. 

3. Baoie a proper court, ch. 42. 


The 
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'•'ShtrJvmmi bemg returned into court may in many cases be chal> 
lenged. 

Such CocAJuuMOES may be considered other, 

1. lyithoat any particular regard to aliens, or, 

^.'^At tb^''pardcnlarly relate to aliens, cb. 43. sect. 34. to the 
did ^jthe chapter. 

TiKMe of %:be Urst kind are either, 

1. Sttdb ito may be taken on the part of the king (ch. 43. sect. 2> 

2e Such as may be taken on the part of the prisoner. 

A challenge may be taken on the part of the prisoner^ either^ 

1. Peremptoiy^ (c. 43. sect. 6 to IQ.) or^ 

2. For cau'^Cy c. 43. sect. 10 to 34. 

The jury being sworOy are to be guided by their evidence, ch. 46. 
Whereupon they must give some Verdict either general or special, 
ch. 47. 

Judgments in criminal cases are of two kinds, 

1. Sucli as expressly sentence the party to the punishment pro- 

per for his crime. 

2. Such as give no such express sentence. 

Of judgments by such express sentence there are two kinds : 

1. Such as are fixed and stated, and always the same for the 

same species of crimes, ch. 48. sect 2 to 14. 

2. Such as arc discretionary and variable according to the diffe- 

rent circumstances of each case, ch. 48. sect 14 to 21. 

Of judgments which give no such express sentence, there are also two 
kinds : 

1. Outlaw^, ch. 48. sect. 21, 22, 23. 

2. Abjuration, ch. 48. sect. 24. 

1'he most considerable consequences of an Attainder, &c. are, 

1. The forfeiture of lands and goods, ch. 49. sect. 1. to 42. 

2. n^c loss of the wife's dower, ch. 49. s. 42 to 47. 

3. The corruption of blood, ch. 49. sect. 47. to the end of the 
chapter. 

Forfeitures of lands and goods are either, 

1. By the common law (ch. 49. sect. 1 to 18.) or, 

2. By statute, ch. 49. sect. 18 to 30. 

Judgments may be avoided, either, 

1. Without writ of error, (ch. 30.. sect. 10 to 17.) or, 

2. By writ of eiror. 

They may be avoided by writ of error, either, 

!• For faults apparent in the record, (ch. 50. sect. 1.) or, 

2* Formatters dehors the record, (cb. 50. sect. 2 to 10.) 

The party condemned is either to be, 

1. Reprieved, (cb. 51. sect. 8, 9.) or, 

2. Bxecuted, ch. 51. sect. 1 to 8. 


EltRATA. 

Page ff, line tl, for ** preaeot,** read ** prefer.’* 

Page 136, line 6 from the bottom, alter the word ** conipiratort,*’ iateit ** ihs§ 
toart tol^ «niMiy.** 

Page tdS. ch. 5. for ^ aufficieiit,’* read iasoffidciit,** 



A 


treatise| 

OF 

THE PLEAS OF THE CROWN. 


BOOK II. 


CHAP. I. 

OF COURTS OF CRIMINAL JURISDICTION. 


Having, in the first book, endeavoured to shew the nature 
of criminal offences, I am now to shew, in what manner the 
ofi'enders are to be brought to punishment. 

In order hereto, I shall consider the nature of the courts 
which have jurisdiction over such offences, and in what manner 
the offenders are to be proceeded against by such courts. 

For the better understanding of the nature of such courts, 1 
shall premise some considerations concerning them in general, 
and then consider the nature of the principal of them in parti- 
cular. 

As to the nature of such courts in general, I shall consider. 
What is requisite to the constitution of their authority, and what 
is incidental to all such courts in general. 

Sect, 1. I shall take it for granted. That the king, being the 
supreme magistrate of the kingdom, and entrusted with the 
whole executive power of the law, no court whatsoever can have 
any such jurisdiction, unless it some way or other derive it from 
the crown. 

Sect. 2. Yet it seems that the king himself cannot sit in Judg- 
ment upon any indictment, because he is one of the parties to 
the suit; and therefore where it is said in some of our ancient 
Ustories, that our kings have sometimes sat in person, with the 
justices, at the arraignment of great offenders, probably it ought 
not to be intended that the^ came as judges, but as spectators 
only, for the'-greater solemnity of the proceeding. 

VOL. ii. B Sect. 


S. P. C. 54. 55. 
1 Roll. Ab. 
361. 


Dalt. c. 1. 

S. P. C. 54. 

4 Inst. 71. 
SR. 3. 11. 
Speed, 5S1. 
574. 

lR.Ab.5S5. 
IS Coi 64. 
Dyer, 187. 
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OF COURTS OF CRIMINAL 


Ck. 2. 


(a) 4 Inst, 70 , 
71. 103. 
811.4. 1^ 
aK.3.*ll. 

(4) Madox, 5 
to 17. and 56 
to 85. 

Dalt 1. 

(<f> S8 Ass. 52. 


(d) 75. 

1 Coiiiiii. 268. 


Sect* 3. It is said by Sir Edward Coke (a), that the king has 
committed and distributed all his power of judicature to several 
courts of justice; and though it may be argued, with the highest 
probability, both from tlie nature of the thing, and the constant 
^ tenor of our ancient records and histories since the conquest (/>), 
.and also from the form of all process in the King’s Bench and 
'Chancery, which is always made retiirnahie before the king him- 
self (e), that in old time our kings in person often determined 
causes between party aud party, proper for those courts ; yet at 
, this day, by the long, constant, and uninterrupted usage of many 
^ges, our kings seem to have delegated their whole judicial 
power to the judges of their several courts (t/), which, by the 
same immemorial usage, bave gained a known and stated juris- 
diction, regulated by certain ami established rules, which our 
kings themselves cannot alter without an act of parliament. 


c II. 7. 4. 

«. Put. 5.i. 

4 IiMt 175. 
127. 

tiCo. 11. 

5 link*, 10.5. 
Skill. S7.$. 

4 Term Ili’p. 
111 . 


Sect. 4. For it seems to be clearly agreetl, that the king cannot 
give any addition of jurisdiction to an qncient court, but that all 
such courts must be holden in such manner, and prbceed by such 
rules and in such cases only, as their known usage has limited 
and prescribed ; and from hence it followeth, that as the court 
of King’s Jiench cannot be authorised to determine a mere real 
action between subject and subject, so neither can the court of 
Common Pleas to inquire of felony or treason. 


4 Inst. 87. Serf. 5. Nay, it is said by some, that the king is so far re- 

t strained by the ancicut forms in all cases of this nature, that his 
gnuii n'ni<’ra'“’ grant of a judicial ofKcc for life, which has been accustomed to 
xi>iri(utti jiirix< bc graiituil otily at will, is void. 

<lictioti, ns Co 

onlaiiis iiiaitituto, 5cc. to a Iny person, nor can he exercise them himself; but must administer those 
by bishops, as he docs the common law by judges. Cro, Eliz.259. 514. 


47 Ass. 17,13. Sect. fi. And the law is so jealous of any kind of iniiovatiuii 
4 Insi. 161. ^ ill a matter so highly concerning the safety of the subject, as not 
P* n!'i»!*'i i*().^ endure any tho least deviation from the ohi known stated 
1). Imlirt. 77. forms, lipwever immaterial it may seem; as will bc more fully 
38. 17C0.31. shewn in chapter the fifth, sect. 2. 


47 Ass. .5. Sect. 7. From the like reason it foilow.s, that commissi<ms to 

11. Coniniiss. 3. tbe goods and imprison the bodies of all persons wdio shall 

Ilfiisi'.'M. 470. notoriously suspected of felonies or trespasses, without any 
17 Co. :io. 31. indictment or other legal process against them, are illegal and 
See tlic O.WC 

of Ciencrai War* ' ^ 

raiits^ 11 St* Trial. 

Sect. 8. And it is said, that the king cannot grant any new 
commission whatsoever that is not warranted by ancient prece- 
dents, however necessary it may seem, and conducive to the 
public good ; and therefore (/>) commissions to assay weights and 
measures, being of a now invention, were condemned by parlia- 
ment. And it is said by (c) Sir Edward Coke, that the king 
could not authorise persons to take care of rivers and tlie fishery 
therein, according to the method prescribed by the statnte of 
Westminster the Second, c. 47, before the making of that statute. 


(b) 4 Inst. 163. 
7*13. 

18 E. 3. 14. 

(i*) 7 Inst. 478. 


Sect. 9. As all judges must derive their authority from the 
crown by some commission warranted by law, they must also 

exercise 
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exercise it in a legal raannerj and hold their courts in their (•>) t R. Abr. 

proper persons; for they cannot act by (a) deputy, nor any way 8^^ 

transfer their power to another, as the ( 6 ) judges of ecclesiastical 9 e. 4 . sJ, si. 

courts may. t'- * 1 . 

(6) Latch. T. 

Sect. 10. (r) But it seems, that regularly where there are (c)B.Cor.«ot. 
divers judges of a court of record, the act of any one of them is j!^*^*^^*^* 
etfcctual, uspcdially if their (<f) commission do not expressly 4 t. 

require more. S. I*. C. 6.'J. 

Con. DbI'm. 24. liob. 70. 2R.Ab.673. Crom. 191. <<t) 97 Asa. 23. 2 U. Abr. 677. 


Sect. 1 1. It hath been (c) resolved, that by the common law 
all patents of the justices of either bench, barons of the c.\chc> 
quer, sheriffs, escheators, coinmi.ssioncrs of oyer and terminer, 
gaol-delivery, and of the peace, are determined by the death of 
the king who made them. Also it seems (J') certain, that at the 
coinnioii law (before 1 Edw. (). c. 7. set forth inure at large 
cli. (5.) if one had been convicted of any offence before any such 
commissioners^ and the kihg had died before judgment, no jiidg- 
nient at all could have been given, because the king was dead for 
w'hom the judgment was to have been given, and because the 
authority of the judges vvas detcriiiined. Also it is said, that at 
(g) common law a person attainted in the time of a former king, 
could not have been executed without a new warrant. Yet it 
bath been adjudged, that the authority of (/i) a coroner or 
verdcror ceases not by the demise of the king in whose reign 
tiu'y were chosen; and that the oflicc of a (tj sheriff, in such 
places where he is chosen by a corporation having by its charter 
the inheritance of the oflice, dues not determine by the demise 
of the king; from whence it seems also to follow, that no otiicr 
corporation ofliccr, who by the charter is invested witli any judi- 
cial authority, loses it by such demise. 


S Dalis. 15. 

nL79. 

Dyer, 16.5. 

1 And. 41^ 
4E.4. 44. 

1). Judg. 32. 

1 E. 5. 1. 

Cruiu. Jiir. 196. 
(/) 7 Co. 31. 
(g) 1 Ass. 8. 

11. Cor. 66. 

(/>) Dalis. 15. 
])y. 16.'>. 

2 Inst. 175. 

1 J.CV. 120. 

It. Cor. 201. 

< Vnniiilss. 19. 
t'roiii. Jur. 126. 
Qu. 4 K. 4. 44. 
It. Ofliccr, 2.5. 
dcittrd in 
S.P.C.49. 

(«) 7 Co. 30. 


•Sect. 12. And to prevent the disorders and other incotivc- L. Raym. 747. 
iiiciices which may happen upon the death of a king, from the 
want of persons armed with competent authority to cxnrute the 
law/i, before the successor can have time to appoint others, it 
was enacted by 7 aiitl 8 Will. 3. c. 27. s. 21. ** That no coni- 
“ mission, either civil or military, shall cease, determine, or be 
“ void, by reason of the death and demise of his said majesty, or 
of any of his heirs or successors, kings or queens of this realm ; 

** but that every such commission shall be, continue, and remain 
** in full force and virtue, for the space of six months next after 
“ any such death or demise, unless in the meantime superseded. 

*' determined, or made void by the next and immediate successor, 
to whom the imperial crown of this realm, according to the 
** act of settlement in the said statute before-mentioned, is limited 
** and appointed to go, remain, or descend.” 


Sect. 13. And by 1 Anne, st. 1. c. 8. s. 2. No patent or 
grant of any office or employment, either civil or military, here- 
after to be made, shall cease, determine, or be void, by reason 
of the death or demise of any king or queen of this re^m; but 
every such patent or grant shall be, continue, and remain* in 
full force for six months next after any such death or demise, 
** unless in the meantime superseded, determined, or made void 

B 2 “ by 



4 


OF COURTS OF CRIMINAL 
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** h; the next immediate successor, to whom the crown is limited 
" and appointed to go, remain, or descend.H 


Tliei>roceeding» 
on an luforma* 
tion ill the 
naiiire of 9140 
ttwraatnare not 
abated by tlie 
deinite of tlie 
cniwii, Stra. 
78 s. ; but the 
king’i writ of 
error in a gtunv 
wptdit, abates 
by his death. 
Stra. 843. 

(A) I^eld to ex- 
tend to a leht 
facuu, brought 
for the repeal of 
letters patent. 
Lucas, 3A5. 


By 1 Anne, st. 1. c. 8. s. 5. " No commission of assize, 

’ oyer and terminer, general gaol-delivery, or of association, 
writ of admittance, writ of si non omms, writ of assistance, or 
commission of the peace, shall be determined by the death of 
any king or queen of this realm; but every such commission 
and writ shall be and continue in full force for six months next 
ensuing, notwithstanding such demise, unless superseded and 
determined by the next successor: And also no original writ, 
(a) writ of nisi prim, commission, process, or proceedings 
whatsoever, in, or issuing out of, any court of equity, nor any 
process.'or proceedings upon any office or inquisition, nor any 
writ of certiorari, or habeas corpus, in any matter or cause, 
either criminal or civil, nor any writ of attachment or process 
for contempt, 8cc. shall be determined, abated, or discontinued, 
by the demise of any king or queei^ of this realm; but every 
such writ, Scc. shall remain in full force, to be proceeded upon, 
as if such king or queen had lived.” 


Originally i* Also by 12 and 13 Will. 3. c. 2. (which limits the crown to 

judge* were the princess Sophia) it is enacted, *' That after the said liniita- 
“ tion shall take effect in the manner mentioned in the act, 
pU^Ua, 4 >"-« ” judges* commissions shall be made qnamdiu se bene gesserint, 

75. •• and their salaries ascertained and established; but upon the 

address of both houses of parliament it may be lawful to 
** remove them.” 


*1’ And for the purpose of rendering more effectual the provi- 
sions of the above statute, it is enacted by 1 Geo. 3. c. 23. 

That the commissions of judges for the time being shall be, 
** continue, and remain in full force, during their good behaviour, 
** notwithstanding the demise of his majesty, or of any of his 
** heirs and successors. — Provided always, that it may be lawful 
*' to remove any judge or judges upon the address of both houses 
“ of pa/liamcnt.*' 

As to what is incidental to all such courts in general, I shall 
only take notice of the following particulars : 


m S IiMt. sit. 

Fams. 1S8. 

Reg. 111. 

F. N. B. 85. 

18. S39. 

1 R. Abr. 543. 
Co. lit. 117. 

S her. 93. 

1 Mod. S15. 

5 Lev. 105. 

8 Co. 38. 

(e) Salk. fOO. 


Sect. 14. First, That all courts of this kind must be courts 
of (6^ record ; for a court which is not of record, cannot impose 
any nnc on an offender, nor award a capias against him, nor even 
hold plea pf a common trespass vt et armis. From hence it 
clearly follows, that no proceedings of any court of criminal 
jurisdiction can be removed into a superior, but by writ of error, 
or certiorari: and that no averment can be taken against the 
truth of any tiling recorded in any such court (c) ; and that all 
courts of common law that have pow’er given them to fine and 
imprison, are thereby made courts of record. 


(d) 11 M.8. i«. Sect. Id. Secondly, That (d) all such courts may enjoin the 
8 ^ keep silence under a pain, and impose reasonable fines, 

11 Co. ^ such as shall be convicted before them of any crime 

C.Qia.58i. on a formal prosecution, but also on all such as shall be. guilty 
B*L«^» 38 *“y in the face of tlie cour^ as by givh^ oppri^ 

' ’ * brious language to the judge, or obstinately refusing to do their 

duty 
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du^ as officers of the court; and it is said, that all such courts, 
except the court«lee^ may also imprison all such offenders. Also 
it seems, (a) that even a court*1eet is so far intrusted with the 
keeping of the peace within its own precinct, that the steward of s, 

it may, by recognizance, bind any person to the peace, who shall lo H. 6. lo. 
make an aiiray in his presence, sitting the court, or may commit ^ 
him to ward, either for want of sureties, or by way of punish- aecnu coo! 
ment, without demanding any sureties of him; in which case he 
may afterwards impose a fine according to his discretion; from 
whence it follows, a Jbrtiori, that other superior courts of record 
have the like power. 


Sect. l6. Thiroly, That no judge of any such court is com- 
pellable to deliver his opinion before-hand, in relation to any 
question which may after come judicially before him. ' 

Sect. 17. That no such judge is any way punishable fora mere 
error of judgment, as hath been more fully shewn in the first 
book, chap. 17. sect. 6. . 


1 M. r. so. 

3 IntL S9. 

Sr Am. <3. 

2 R. Ab. 77. 

H. Indict. 17. 

Croinp.1S142f« 

Salk. 


Sect. 18. It is questioned, whether all courts of record may ijimb. 403. 
not discharge any person arrested during his journeying to or Qu. i Koh. 845. 
from such courts, or necessary attendance there, by process from J 
any other court: however, it seems ‘to be agreed, that any such ii«viu. too.* 
court may discharec a person who shall be so arrested in the U. vriv. .35. 
face of It. (ft) j..,,, 

^ Stra. 987. 6 Mod. 10 Mod. 333. 1 Bar. K. B. l!51* Cooke’!i Bank. Laws, 991. t Black. tllS* 
1 Black. 410. (6) But this privilege docs not extend to capital crimes, and therefore a defendant 
on appearing on u rccognizaiicc, be arrested on a new wortunt for treasonable practices, Hex v. Kelly, 
Stm. d30« 


CHAP. II. 


OF THE COURT OF THE HIGH STEWARD OF 

ENGLAND. 

.A.ND now I am to consider the nature of the principal courts of 1311.8. li. 

criminal iurisdiction in particular. rrviinc on tlit 

4 IiMUltties, 46. 

First, The court of the high steward of England. 

Secondly, The court of king’s bench. 

Thirdly, The court of the constable and marshal. 

Fourthly, The court of the justices of oyer and terminer. 

Fifthly, The court of the justices of gaol-delivery. 

Sixthly, The court of the justices of assize and nisiprius. 

Seventhly, The court of conservators; justices of the peace; 
and the sessions. 

Eighthly, The court of the coroners. 

Ninthly, The sheriff’s toum. 

Tenthly, The court leet. 


Sect. 
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4 Inst. 58, 59. 
Madox, 53. 

% €^nm. 369. 

4 ConiMv* 259. 
3arr. 954. 
Kcly. 56. 

Crotn. of Courts, 
84. 

Fleta, I. 9. c. 9, 
3 . 

9 Hale, 7. 

1 Hole, 330. 
Foster, 142. 
Lords Jourii. 
19tliMsy,l679. 
Com. Jourii. 
15UiMa^,l679. 

3 lust 9B. 
1311.8. 11. 

4 liisf. 39. 

S. V. C. 139. 
Tost, ell. 44. 


Seei. 1. The office of High Steward of England wa» an- 
ciently hereditary, not having been granted to any one since the 
reign of King Henry the Fourth, but only /iro hoc vice, either for 
the trial of a peer on an indictment for a capital offence, or for 
th^ determination of the pretensions of those who claim to hold 
by grand serjeanty, to do certain honourable 6er>'ices to the kiug 
at his coronation. 

It seems needless to make a particular inquiry concerning the 
authority of the court of this high officer, of which very little 
nichtion is made in our ancient records or law books ; and there- 
fore I shall content myself with reinarkiiig, in this placH, in gene- 
ral, that anciently the duty of this office consisted in supervising 
and regulating, next under the kiug, the admiiiistratiou of justice, 
and all other affairs of the realm, whether civil or military, and 
that no one under the degree of nobility is (rupablc of so honour- 
able a post; and for the particular manner of executing this office 
in the trial of a peer, I shall refer the reader to tlie chapter cuu- 
ceriiing the Trial of Puers.(l) 


CHAP. 111. 


Ante, 9, 

AUd. 19.31. 
135. 

3 IIuh>. C. 

1 K. A. 91, 95. 
3 Iiiat. 34. 

Vide liitrodiic* 
tiuii (u Crump. 
IVnct. imssiiii. 

3 Cumin. 41. 

4 Comm. 962. 
Recvcff's lli>. 

K. L. 

Madox, 543. 
Co. I/if. 71. 

9 lukt 91, 99. 
l>ycr, 187. 
CEotiip. C. 78. 
19 Co. 64. 


OF THE COURT OF KIXO’S IIENCII. 

The whole jiirib’diction wlikli is now (ii.stributed aiiioii^ the 
several courts of Wcstminster-llall, seems, in the first reigns 
after the coiuj^uost, to have been lodged in one court, coinnioiily 
called The King^s Court, wherein justice is said to have been ;ul- 
iiiiiiislercd sometinies by the king himself in person, and smne- 
times by the high jiisticier, who was an otticcr tif very great au- 
thority, and used, ill the king’s absence beyond sea, to govern the 
realm as vice-roy. 

Seci, 2. Out of this court the courts «>f Common Pleas and 
].^xchequcr seem to have been derived, some time before the 
making of the statute of Magna Charta ; the former of which 
courts properly determines pleas merely civil, and the latter those 
relating to the revenue of the crown. After the erection of these 
courts, the supremo court seems, by degrees, to have obtained 
the iianiG of The Court of King’s tiench, and hath always re- 
tained 


(l) Tlicrc *in* two distinct and independent 
courtx ill which a lord high steward is occusionally 
appointed to preside. First, the court of ihc lord 
high slSnrard. Secondly, the court of our lord the 
Idng ill parliament. The first court is instituted, 
by commission, for the trial of peers indicted for 
treason, feliniy, or misprision tlicreof during tlic re- 
cess of pariianient ; in which the high steward sits 
as sole judge in matters of law s and tlie lords triors 
as judges in matters of fact. They cannot, there- 
fore, interfere with liini in regulating the modes of 
proceeding, nor ought he to intermix with them 
upon the decision or facts. — Foster, 933. 4 Coium. 
960. The second couit is the house of peers act- 
,Hig in its judicial ca|>aeHy, founded in immemorial 
usage and tiie law luid custoiu of |>ariiauK;ut j and 


all proceedings, whether upon a writ of error, iiu- 
peachinent, or indictment lemoved by certiamri, 
are in conlcmplatioii of law proceedings before the 
king. Ill the trial of a peer, indeed, for a capital 
offence, it hath been usual to appoint a lord higit 
steward during the trial, and until judgment^ is 
given, for the sake of order, regularity, and dig- 
uity ; but this appointment does not alter the na> 
ture and constitution of the court: and in this 
court every temporal peer hath a right to be pre- 
sent during every part of the proceeding, and to 
vote upon every question l>oth of law and fact ; the 
decision of which b guided by the majority, and in 
which decision the lord high steward mixes merely 
as a })cer, and in no other righu— Foster, 14 i, 
147, 143. 
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tained a supreme jurisdiction in all criminal matters, and also in 
certain personal causes, and is still supposed to have always the 
king himself in person sitting in it. 

For the better understanding the nature of this court, 1 shall 
consider the following particulars: — F irst, In what'maniicr it 
corrects all kinds of misdemeanors of all persons in general. 

Secondly, How far it reforms inferior courts. Thirdly, 

How far its presence suspends the power of all other courtsi 
Fourthly, What rules are to be observed in the form of its pro> 
ceedings. 

Sect. 3. As to THE FIRST POINT, It IS Certain, that this court is 2 HMe, c. 1. 13. 
intrusted with the highest jurisdiction, not only over all capital 
oflences, but also all other misdemeanors whatsoever of a public j 
nature, tending cither to a broach of the peace, or to the op- 4lii!»t. 7J. 
pression of the subject; or to the raising of faction, controversy, 4 ^^^* 262. 
or debate ; or to any manner of misgovernmciit : so that whatso- 
ever crime is manifestly against the public good, it comes within 
the conusance of this court, though it do not directly injure any 
particular person; neither can any private subject, who has not 
forfeited his right to the protection of the law, softer any kiiiil of 
iiidauful violence or gross injustice against his person, liberty, or 
possessions, from any person whatsoever, without a proper re- 
medy, from this court, not only for satisfaction of the private da- 
mage, but also for the exemplary punishment of the oftender. 

Sect. 4. Neither is it necessary in a prosecution of any such 1 Sul. I6». 
oftence in this court, to shew a precedent of the like crime for- ^ 
merly punished here, agreeing with the present in all its circum- 
stances; for this court being the cuslos morum of all the subjects 
«>f the realm, wherever it meets with an oftence contrary to the 
first principles of common justice, and of dangerous consequence 
to the public, if not restrained, will adapt such a punishment to 
it as suitable to the heinousness of it. 

Sect. 5. And so high a trust doth the law repose in the justice 
and integrity of this court, as generally to leave it to the discre- 
tion of its judges to inflict such fine and imprisonment, and even 
infamous punishment, on ofl'enders, as the nature of the crime, 
considered in all its circumstances, shall require ; neither doth it So ilioy may 
coniine them to make use of their own prison, but leaves them at 
liberty to commit oftenders to any prison in the kingdom which comtaWes of^ 
they shall think most proper, and doth not siifler any other court Enf;lan(i. 
to remove or bail any persons comleinncd to imprisonment by jj jj 

them. 57 ^" '-■•••• 

Moor, 666. 1 Sid. 146. 

Sect. 6. Also this court hath such a sovereign jurisdiction in Dalis. 2 . 6 . 
criminal matters, that it may proceed as well on indictments 
found before other courts, and removed into this by certiorari, as \ 
on indictments or informations originally commenced in it, whe- 44 K. 3..31. 
ther the courts before whom such indictments were found be de- 
termined, or suspended, or still in esse, and whether the proceed- 
ings be grounded on the common law, or on some statute making 
a new law concerning an old oftence, and appointing certain jus- .. 9 Co ng 
tices to execute it, as the statutes of forcible (a) entries, and 
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Ya) C. Car. 465. 
f Lev. 179. 
t Mod. l«8» 
199 , 

(6)3Keb.75. 
94. 106. 973. 
(e) 9 Inst. 549. 
9 Jonci, 53. 

1 Mod. 45. 
Borr. 1049. 

1 Vent. 66. 
Strange. 309. 

9 Hale» 5. 9. 

10 Rep. 73. 

It Rep. 64. 

1 RoU 99. 

(d) 1 Sid. 996. 

9 llale» 5. 

Cro. Jac. 643. 


(a> 99 E. 3. 6. 

9 Hale, 3. 

99 Ass. 43. 

40 Ass. 99. 

1 H. Ab. 499. 
534. 

4 Inst. 73. 

S. P. C. 15R. 
(/) lRol.85. 
{g) C. Car. 997. 
1 SuuQd.97.99. 
1 Lev. 993. 

1 Sid. 399. 

(Jb) 4 Inst. 74, 
7.5. 

Strange, 440. 

5 C«)iii.i>jg. 
397. 

16 E. 4, 5. 

B. Com. 169. 
931. 

(i) 4 Inst. 74. 
lU^. 364. 

(It) Cowp. 8*13. 


tlie..sU|tttte(<i) of PfaiUp and Mary agmast persooB taking away 
females under the age of oixteen from their guardians, ^6) ScO' 
Neither doth a statute which appoints, that all crimes of a certain 
denomination shall be tried TOfore certain judges, exclude the 
jurisdiction of this court, without express negative words; upon 
which ground it has been resolved, That(c) 33 Hen. 8. c. 12. 
which enacts. That all ** treasons, &c. within the kmg's house 
** shall be determined before the lord steward of the kin^s house, 

8cc.'’ does not restrain this court from proceeding against such 
offences. But where a statute creates a new offence,(d) which 
was not taken notice of by the common law, and erects a new 
jurisdiction.for the punishment of it, and prescribes a certain ine- 
thod of proceeding, it seems questionable how far this court has 
an implied jurisdiction in such a case. 

Sect. 7. But it is certain that the law has so high a regard to 
this court, that it will not suffer a record (e) regularly removed 
into it from an inferior one, to be remanded tdter the term in 
which it came in (except in some few (g) special cases); yet if the 
justices perceive that there is any practice in endeavouring to re- 
niOT'e any such record, or that the sole intention of such removal 
is the delay of justice, they may, on their discretion, refuse to re- 
ceive such record, and may, before it is filed, remand it back 
again, for the expedition of justice; and upon this ground, (A) as I 
suppose, where one (who had pleaded not guilty to an appeal 
below, and at his trial had challenged so many of his jury that the 
iiKinest could not be taken for want of jurors, whereupon a new 
distringas was awarded) removed himself into the court of King’s 
Bench, he was ordered to be remanded. Also by the construction 
of the statutes which impower the common-law courts of West- 
minster to grant a nisi pritts{i) for the trial of issues joined in 
those courts, the justices of Ute King’s Bench may grant such 
trial, as well in cases of treason and felony as in oilier common 
cases ; because, for such trial, not tlie record itself is sent down, 
but only the transcript of it. (A) 


Sect. 8. And by 6 Hen. 8. c. 6. it is recited, ** That divers 
felons and murderers, upon feigned and untrue surmises, had 
oftentimes removed as well their bodies as their indictments, by 
w'rit and otherwise, before the king, in his bench, and could not 
by the order of the law be remitted and sent down to the justices 
of gaol-delivery, or of the peace, nor other justices, nor commis- 
sioners, to proceed upon them after the course of the common 
Crom. Jur. SIS. law:” and thereupon it is enacted, ** That the Justices of the 
»U.le,3,S.4i. King’s Bench have full authority by their discretions, to remand 
and send down as well the bodies of all felons and murderers, 
** brought or removed before the king, in his bench, as their indict- 
** ments, into the counties where the same murders or felonies 
** have bden committed and done; and to command all Justices 
** of gaol-delivery, justices of peace, and all other justmes and 
** commissioners, and every of them, to proceed and determine 
upon all the aforesaid bodies and indictments so removed, after 
** the course of the common law, in such manner as the same jus- 
** tices of gaol-delivery, justices of peace, and other commis- 
** sioners, or any of them, might or should have done, if the said 

** prisoners 
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** prisoners or indictments had never been brought into the said 
** King’s Bench.” 

Sect. 9. In the construction of diis statute it seems to have Boy. ser. 
been holden. That it shall not be extended by equity to High 
Treason. 

Sect. 10. As to THE SECOND POINT, viz. How far the courtof Soyrr, S6.S17. 
King’s Bench reforms inferior courts — ^There is no doubt but that ser. 

this court, being die highest court of common law, hath not only Buit.^Mi^ 78A. ■ 
power to reverse erroneous judgments given by inferior courts, lies*, 
but also to punish all inferior magistrates, and all officers ofJ[us> 
tice, for all wilful and corrupt abuses of their autliority against ^rin Bep.M^' 
the known, obvious, and common principles of natural justice, 
but not for mere mistakes, which an honest well-mcauing man 
may innocently fall into. 

Sect. 11. As to THE THIRD POINT, VIZ. How far the presence 
of this court suspends the power of all other courts-*-lt is cer- (a) Snm. iM. 
tain, that this being the supreme (a) court of oyer and terminer, 
gaol-delivery, and eyre, doth so far suspend the ^wer of all other Am. i. 
justices of this kind, in the county wherein it sits, during the time 3 lust. tr. 
of its sitting in it, (if such justices have notice (6) of its sitting 
there, and even without such notice,((;) as some say,) that all pro- b. Comiiiis. loi 
ceedings commenced before any such justices during such time I’ort. is. 
are void. Yet it seems (d) that such justices may proceed upon 
indictments taken in a foreign county and removed before them, by. S8&‘ 
because the court of King’s Bench have nothing to do with such 
indictments unless they be removed into it. Also there seems to 
be the same reason that such justices may proceed upon indict- 
ments taken before them of oifcnces in the same county before 
the term; for it is said in Keilway,(e) that if an appeal be com- (f)Kcilw. i5<. 
menced before justices in eyre, and afterwards another appeal be 
brought in the King’s Bench, it will be a good plea that another 
appeal is depending; which shews that the King’s Bench ought 
not, without a certiorari, &c. to intermeddle in an appeal whereof 
another court is legally possessed before; and the reason seems to 
be the same as to indictments : and it is said in the same book, 
that if the King’s Bench and justices in eyre are in one county, 
yet this shall not change the power of the justices in eyre; but 
that if the king will make process for any thing not commenced 
before the justices of eyre, as to such thing their power is ceased ; 
by which it seems to be implied, that as to what was commenced 
before them, their power continues. However, it is certainly the 3 Insi. 
safest way for any of the justices above-mentioned proceeding on 
any such indictment, to nave a special commission for that pur- *""* ' 

pose, and it is most advisable that such commission bear teste in 
the term. 

Sect. 12. But it is enacted by 25 Geo. 3. c. 18. ** That when Tiwgaoi deli- 

any session of oyer and terminer and gaol-delivery of Newgate, 

** in the county of Middlesex, shall have, been begun to be holden §« suspended 
** before the essoin day of any term, the same session shall and by tte sluing of 
** may be continued to be holden, and the business thereof finally 
** concluded, notwithstanding the happening of such essoin day ' 

** of any term, or the sitting of the said court of King’s Bench at 

*' Westminster, 
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** Westminster, or elsewhere in the sajd county of Middlesex; 
** and that all trials, judgments, proceedings, acts, deeds, matters, 
** and things whatsoever, and all proceedings, acts, deeds, matters, 
** and things, in pursuance of such judgments, had, made, and 
** done at such session, so continued to be holden after the essoin 
** day of any term, or the sitting of the said court of King’s 
" Bench at Westminster, or elsewhere in the county of Middle- 
sei^, slutll be good, valid, and effectual in law, and deemed, re~ 
“ puted, and taken to be so, to all intents and purposes whatso- 
** ever.” 


See/. Id. And by the 32 Geo. 3. C..48. " The justices of the 
** peace for the county of Middlesex are enabled to continue a 
session of the peace, and of oyer and terminer, begun to be 
** holden before the essoin day of term and sitting of the King’s 
“ Bench at Westminster, notwithstanding the iiaiipeniug of such 
essoin day, or the sitting of the said court of King’s Bench at 
« Westminster, or elsewhere in the county of Middlesex.” 


(•) Co. Eat. S7, 
60.60. 

^6^ Ooa £nto 

S54, 355, 356. 
358. 

M Ctu Ent. 52 . 
dB. 60. 

(d) Co. Kilt. 
Mf, 353. 361. 
Con. Co. Eiit. 
360. 365. 

M 9 Co. 110. 
Co. lSl>. 

1 IjCv. 61. 

1 Sid. 79. 

9 R. Abr. 686. 

4s 6. 

t lust 550. 568. 


Sect. 14. As to THE FOUKTii POINT, VIZ. What rules are to be 
observed in the form of the proceedings of this court — It 
scemeth that all process upon writs of appeal, (a) and also all 
process upon indictments (6) removed hither by certiorari, from a 
foreign county, ought to be made returnable coram nobis ubi- 
eun^e /uerimus: but that all process upon bill8(c) of appeal 
against one in custodiA mareschaUi, and perhaps also upon indict- 
ments(r/) commenced in the King’s Bench, ought to be return- 
able coram nobis apiid Westmonasterium. Also it has been re- 
solved, (e) That whore the court proceeds on an offence commit- 
ted in the same county wherein it sits, the process may be made 
returnable immediately; but that where it proceeds on an offence 
removed by certiorari from another, there must be fifteen days 
between the teste and return of every process. (1) 


(l) Tlic juslicet of this court are the tOTereign 
judged of gaol-delivery and of and. tmitinrr, 
9 Co. 118. and therefore, where |)ruccediiigd arc 
limited to juaticcd of aj|/er and terminer, the court of 
King’d Hctich lina an implied jurisdiction, 8 Hale, 
4. I'hcy are also conservatora of the peace, 4 lust. 
73. throughout the whole realm, 8 liol. Abr. 558. 
and supreme coroners of ail England, 4 Co. 57 ; 
and therefore, where tlie slierUT or coroners may re- 
ceive appeals by bill, tliis court may, a fortiori, do 
the same, 4 Inst. 73. 4 Co. 57. This court during 
the term, and any judge thereof during vacation, 
may admit persons committed for ady crime to bail, 
according to their discretion, Skin. 683. Salk. 105* 
Strange, 911. 1 Com. Digest. 497. be it treason, 
murder, or any other olTcnce, 8 lust. 189. Latch. 
18. Vaughan, 157. Comb. 111. 898. 1 Com. 
Digest. 495s except persons committed by cither 


house of parliament during the sessions, Wilson, 
899. and persons committed for contempts by any 
of the king’s supreme courts of jusdee, 4 Comm. 
300. Also where the body of an offender attainted 
in the country is removed by habeas corpus, and the 
record by ceriiorar^ into this court, it may award 
execution, Cro. Con. 176. to be done bv tlic mar- 
shal, 3 Hale, 5. or it may issue a mamfate to the 
•licriff to perform it as the marshal’s assistant, 
1 Hale, 464. And where persons put in feigned 
bail, so as not to be reached by 81 Jac. 1. this 
court may order all the parties concerned to be set 
111 the pillory. Strange, 384. This court also has 
power to compel the production of examinations, 
papers, books, &c. and to do whatever may be ne- 
cessary to the attainment of justice^ Straiige> 384* 
954. 


CHAP. 



Ch.4. 


( :U > 


CHAP., IV. 

OF THE COURT OF THE CONSTABLE AND 

MARSHAL. 

For the better understanding the nature of this court, it may 2 Com. Digcu, 
not be improper to premise some general considerations concern* 
ing the ancient jurisdiction of those high officers before whom it 
is holden. 

Sect. 1 . As to the office of High Constable of England, which i)yrr, ss-V 
anciently was hereditary, the same being esteemed of too high ^ hixt. is?, 
authority to be safely intrusted with any subject, but only pro hac 
vice, since the reign of King Henry the Eighth ; and there being Aiadox, S7, ss^ 
very little to be found in our ancient records and histories con* 
cerning the particular power or authority of this high office, our 
most learned antiquaries seem to be able to give us little more 
than their own conjectures concerning this matter. However, 
there is no doubt but that he was an officer of very great power 
both in war and peace ; and indeed his very name imports no less ; 
for the word " Constable” signifying in general a commander or 
officer, he who was called constable of England/ or the king’s 
constable, or sometimes, by the way of emiucncy, the constable, 
without any oUier addition, cannot but be thought to have been a . 
person of the highest command and authority ; and the statute of 
1 3 Rich. 2. (which is at large set forth in the following part of 
this chapter,) restraining bis jurisdiction to things touching war 
not determinable by tiie couinion law, in relation to which it re- 
quires him to proceed according to ancient usage, clearly sup- 
poses him to have an ancient established authority concerning 
these matters; ami it seems to have been somewhat doubtful, be- 
fore the making of the said statute, whether the constable and the 
marshal had not a general jurisdiction over all contracts wliatso- 48 K. r>. :t. 
ever made beyond sea. *3 li. 4. 4, 5. 

Sect. 2. Neidier do there seem to be any greater footsteps in 
antiquity of the original institution of the office of the I^ordMar* 
shal, or of his power or authority; for anciently there were seve- 
ral officers of the king’s household w’ho were called marshals, as 
the marshals of his horses, of his birds,(<() and of his measures, (a) Mmlox, so. 
who had certain salaries allotted them for the management or 
well-ordering of the things committed to their charge. And in 
the ancient records relating to those officers, there seems no 
more to be meant by having the marshalsy of a thing, than to 
have the oversight, or charge, or ordering of it: also, in our old Mudox, 30,sj. 
records, there are some officers taken notice of by the name of 
marshals, who are mentioned only in general to have been ser- 
vants of the king’s household, without any further account of 
the nature of their office or duty in particular. However, we find Madox, m so. 
that in the twenty-second year of King Edward the Third, the ^ 
parliament granted fifteenths on divers conditions, one of which 
was, that there shall be no mareschalsy in England except the 
mareschalsy of the king, and of the guardian of England when 
the king shall be out of England. And it seems clear that tliere 

was 
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M«dox/3l, 39, 
33. 

(•) Fleta, 1. 9. 
C. 4< 

C^p. Lit 74. 

(V) Madox, SS. 


(c) 4 Iiiit 173. 
C^. in Piirl. 60. 
<d) Fleta 1. 9. 
e. 3 . 


w«8 one marshal superior to the rest, who was sometimes called 
the master-marshal, at other times the king’s marshal, the mar- 
shal of England, or the earl-marshal, being an officer of veiy 
great authority both in war and peace, whose principal office in 
time of war (a) was to regulate the encampments of the army, and 
to assign to the troops their respective posts in the day of battle; 
and in the time of peace(6) to provide for the Mcurity of the 
king’s person in his palace, to distribute the lodnngs there, and 
to preserve peace and order in the king’s household, and to be 
assistant to the constable in determining causes, and also to exe- 
cute the orders (c) both of the court of .the constable, wherein he 
himself sat as judge, and of the court of the high 8teward,(d) to 
which he seems to have been only an officer. 


Sect. 3. But whatever might be the original institution of these 
officers, or the nature of their authority, it is certain their juris- 
diction is at present declared, limited, and restrained, by certain 
Madox. 79. acts of parliament, before the making whereof we have scarce 
any thing memorable on record concerning this matter. 

Sect. 4. And first by 8 Rich. 2. c. 5. “ Because divers pleas 
concerning the common law, and which by the common law 
ought to be examined and discussed, are of late drawn before the 
constable and marshal of England, to the great damage and dis- 
quictness of the people:” it is agreed and ordained, “ That all 
** pleas and suits touching the common law, and which ought to 
be examined and discussed at the common law, shall not here- 
after be drawn or holdeii by any means before the aforesaid 
" constable and marshal, but that the court of the same constable 
** and marshal shall have that which belongeth to the same court, 
*' and that the common law shall be executed and used, and have 
** that which to it belongeth, and the same shall be executed and 
*' used, as • it was accustomed to be used in the time of King 
" Edward.” 


Sect. 5. And it is further declared by 13 Rich. 2. c. 2. in the 
following words : — Because that the commons do make a 
grievous complaint, that the court of the constable and marshal 
hath incroached to him, and daily doth incroach, contracts, cove- 
nants, trespasses, debt, and detinues, and many other actions 
pleadable at the common law, in great prejudice of the king, and 
of his courts, and to the great grievance and oppression of the 
Co. lit. 391. people : our lord the king, willing to ordain a remedy against the 
4 liMt. 193. prejudices and grievances aforesaid, hath declared in this parlia- 
ment, by the advice and assent of the lords spiritual and tempo- 
ral, the power and jurisdiction of the said constable, in the form 
that foUoweth : — ** To the constable it pertaineth to have cogni- 
zance of contracts touching deeds of arms and of war out of 
** the. realm, and also of things that touch war within the realm 
** which cannot be determined nor discussed by the common law, 
with other usages and customs to the same matters pertaining, 
which other constables heretofore have duly and reasonably 
*' used in their time; joining to the same, that every plaintiff shall 
** declare plainly his matter in hu petition, before that an^ man 
be sent for to answer thereunto. And if any will complain that 
“ any plea be commenced before the constable and marshal ffiat 

might 
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** iiu|[lit be tried bj the coaunonjew of the lend, the seme plrin* 

** lift shall luve a privy seal of the king vvithout difficulty, directed 
** to the said constable and marshal, to surcease in that plea until ^ 

** it be discussed by the king’s coundl, if that matter ought of right 

to pertain to that court, or otherwise to be tried by the com-* 

mon law of the realm of England, and also that they surcease 
** in the mean time.” 

Sect. 6. And it is further enacted by 1 Hen. 4. c. 14. as Ibl- 
loweth ; — ** For many great inconveniences and mischiefs that 
often have happened by man^ appeals made within the realm of 
England before this time,” it is ordained and established from 
henceforth, That all the appeals to be made of thinn done 
** within the realm, shall be tried and determined by the good 
** laws of the realm, made and used in the time of the king’s no-* 

" ble progenitors; and that all the appeals to be made of things 
" done out of the realm, shall be tried and determined before the 
" constable and marshal of England for the time being : and 

moreover, it is accorded and assented, that no appeal be from 
** henceforth made, or in any wise pursued, in parliament in time 
“ to come.” 

For the better understanding of the construction of these sta- 
tutes, and the nature of this court, I shall examine the following 
particulars : — 

First, How far the said court hath conusance of points of 
honour in general. 

Secondly, Whether it can punish private persons for mar- 
shalling funerals. 

Thirdly, Whether it can be holden by a lord-marshal alone, 
without a constable. 

Fourthly, Whether its power, as to appeals of treason, be 
superseded by 26 or 35 Hen. 8; or 5 and 6 Edw. 6. c. 1 1 ; or 
1 and 2 Ph. and Mary, c. 10. 

Fifthly, By what law, and in what manner it proceeds. 

Sixthly, Whether it may be prohibited if it exceed its juris- 
diction. 

Seventhly, Whether it can be holden by commission. 

Sect. 7. As to the first point. It is observable, that ffie 
above-mentioned statute of 13 Rich.' 2. c. 2. declares the juris- 
diction of this court, in relation to things done within the realm, 
in these words, " To the constable pertaineth conusance, &c. of i Ilak-, boo. 

** things that touch war within the realm, which cannot be deter- 
** mined nor discussed b^ the common law;” — from whence it 
seems to follow, that dus court has nothing to do with a mere 
civil matter, no way relating to war; and therefore the proceed- 
ings of the court of the lord-marshal, in die time of King Charles 
the First, for bare scandalous words reflecting on the honourfe) 
or gentility of families, seem no way to be maintained. ^ Yet it , R,I,h iA iTih. 
seems to be takmi for granted in some books, (b) that disputes 1055, toss. 

concerning 

SX«v.l34. «iower,»i9. lKd.3S3. iLev.tSO. 
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OP THE COURT OP tHE 


Bk.2. 


(a) 3 Hiisli- 
wroflli, 10 j5, 
1056. 

(h) Sliowcr'H 
ParL CttH. 61 9 
65 . 


(r) I R»l. »7. 


<<0 1.) Ilcii. 1. 
49 5. 


I Uv. 330. 

1 Sid. 363. 
Showi'r* .36.3* 
7 Mud. i3U. 


C^'asen in Pari. 
6O9 &c. 


Coikceranttg precedenqr* and poitite of honoit/. and satisfatdon 
therein, are proper for this court. Neither do I find, that the 
proceedings therein against persons for fidsely assuming the 
name and arms of honourable fiimilies, were censured or dis- 
allowed by the learned (o) members of the committee of tlie 
House of Commons, in the year 1639, who were appointed to 
inquire into the abuses of this court. And it seems to be admit- 
ted (6) in the argument of Oldis’s case, that all matters of this na- 
ture are proper fur this court: yet it seems to be alaige interpre- 
tation to make these things relate to war, so as to come within 
the declaration above-mentioned; and the rule laid down in 
Roll’s Reports, (c) that the marshal has* power given him where 
the common law gives no remedy, seems no way maintainable 
from the statute; for it doth not say in general, ** That to the 
“ constable pertahieth conusance of things which cannot be de- 
** turmiiied by the common law.” but of " things of war, &c. 
** which cannot be thereby determined :”(d) neither is it a con- 
clusive argument, that a matter which is remediless by the com- 
mon law, must have a remedy from some other law ; yet inas- 
much as by the preamble of the said statute, its chief intention 
appears to be to prevent incroachments on the common law, and 
such proceedings in matters whereof the common law hath no 
conusance, it cannot be said any way to incroach upon it. And 
inasmuch as the said statute is wholly declarative, and hath no 
negative words; and the constant practice, which is the best in- 
terpreter of laws, and the general opinion of lawyers, seem to 
countenance such proceedings; I shall not take upon me to de- 
termine how far they may be warrantable. 

Sect. 8. As to THE SECOND POINT, VIZ. Whether this court 
can puuish private persons for marshalling funerals. Though it 
should be grunted, that the marshalling of public funerals be- 
longs to the heralds, who are attendants on this court, and that 
ni> other persons without their licence can lawfully intermeddle 
therein; yet it does by no means follow, that the marshal has 
power to punish those who shall be guilty of any such incroach- 
ineiit; but the proper remedy seems to be by action on the case 
at common law, and not by a suit in this court, which by the 
above-mentioned statute of 8 and 13 Rich. 2. has cognizance 
only of such matters which cannot be determined nor discussed 
by the common law. And this seems to be the principal reason of 
l3r. Oldis’s case, wherein a suit in the marshal’s court against one 
DomvUle, for taking upon him, without license, to paint arms 
and escutcheons, and causing them to be fixed to hearses, and 
providing and lending palls for funerals, and.painting arms for 
one who had no right to their use at the funeral, and marshalling 
several funerals, &c., was prohibited by the court of Excliequer, 
upon great deliberation, with the advice of the rest of the judges, 
and the judgment was afterwards confirmed by the House of 
Lords.Cl) 

Sect. 


( 1 ) Id irill V. Ano* Lord Holt toid, The minis* 
** tort of this court would have the wotds of IS 
** Bich. 3. to mcanooaUof arms and escutcheons, 
matters wbidi they very well understand; and if 
^ they find pCoptc assume wns to whom arms do 


** not belong, ort at least, that those they assume 
do not belong to them 9 their way is to post them 
up; but by what law orjusdoe they do this I can- 
« not tcll.»'— 7 Mod. 138. 
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Sect. 9< As to THB TBiKD POINT, viz. Whether this court can (a) Case* in 
be holden by the lord-marshal alone, without the constable. It Pari.tiA.66. a. 
was strongly insisted in the argunients(<i) made* use of in Dr. vhVi IImcV*’ 
Oldis’s case, that the lord-marshal cannot hold this court without Co. ut. p.’rA. 
the constable ; and this was also the opinion of the above-men- O)- 
tioned(6) learned committee of the House of Commons, in the ^03^^ * 

year 1639 . And it is certain, that all our ancient law-books (c) (OS. P.r.e.iL 
and reports(d) which speak of this couit, speak of it either as the « 
court of the constable and marshal, or of the constable only;(e) 
and it is observable, that the above-mentioned statute of 13 llich. Cu. lit. sci. 

2, which in the preamble speaks of this court as the court of the „ 
constable and marshal, in the body of the act mentions the con- sV 11. s, 
stable only. And it is further remarkable, that wherever the con- 4n K. 3 ' 3 .' 
stable is mentioned together with the marshal as judge of tliis **• 

court, he is always put before him ; which seems to intimate, that 1311,4. 5/ 
he is looked upon as the principal judge of it : and it is agrc'cd by (/) 1 In^t. 74. 
all,^*) that the marshal cannot determine an appeal of death, or 
treason, without a constable. But, on the other side, it may be 
argued, that the reason why an appeal of a capital matter iiecessa- tit. 
rily requires a constable as well as marshal, is, because tlic first 
of Henry the Fourth, which orders how such an appeal shall be ^ 
brought, is express, ** that it shall be tried and determined before 
the constable and marshal of England for the time being;’* 
whereas the other statutes only provide against tlie incroach- 
nients of this court, and do nut mention in what manner, or be- 
fore whom, it shall be holden, but they seem to refer such ques- 
tions to ancient usage ; so that if, (g) before these statutes, the ex') In 
court was usually holden before the constable and marshal jointly 60,61. 
and severally, (A) according to the common usage of other courts, (A)ScoCh. i. 
which generally may be holden before one judge in the absence 
of the rest, it sccm.s a reasonable construction of the said statutes 
to allow this court still to be so hohleii. Neither is it probable, 
that the lord-marshal, upon the extinguishment of the hereditaiy 
office of the constable, should from time to time, in the reigns(}) (1) 1 in 

of King Henry the Eighth, Queen Elizabeth, and King James I’aii. »><». tii. 
the First, hold this court by himself, without any constable, and 4"iV,stfi2ti. 
also often be assisted therein by the judges of the common law, 4 Cuium. «ti<l. 
utdess it were then well known that such his proceeding was 
w'airanted by the ancient and established usage of his court; and 
it is very extraordinary, that our judges and lawyers should jgene- (Ac)IIob. 131. 
rally(A) take it as a thing granted, that the marshal is at this day * 
the proper judge of points of honour, &c. if it were imagined that shower, ^*1. 

he has no power to act without the concurrence of a constable. 1 Si(l.3A.3. 

t Ler. *30. 


Sect. 10. As to THE FoUKTii POINT, VIZ. Whether the power 
of this court as to the appeals of treason, be superseded by the 
statutes of 26 Hen. 8. c. 13 . the 35 Hen. 8. c. 2. the 5 and 6 
Edw. 6. c. 11. or the 1 and 2 Ph. and Mary, c. JO. by the said 
statutes of Henry the Eighth and Edward the Sixth, ** All trea- * Il»lc, itis. 

sons, &c. done out of this realm shall be inquired, heard, and 
** determined, before the King’s Bench, or before commissioners, 

“ &c. as if they had been done in the same shire wherein .they 
shall be inquired of, &c.” And by the statute of Philip and 
Mary, All trials for any treason shall be only according to the 

" due 
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Ruahw. tor. 

4 IniL 144. 


lUithw. 107. 
Dver, 131. 
3Iiist. «4. 

4 Ji»t. 1!(4. 


<«)4Iiutl|5. 
S Iiiit. 51. 

1 Imt. «6t. 

37 II. 6.3. «0. 
M 4 Iu»t. Its. 
Rashw. 107. 
113, &c. 
CMc*inParl,6t. 
S liMt. 51. 
<(>)41nit. Its. 
341. 

Cmcs iiiFkrl.St. 
<4)30H.6.6. 

37 II. 6. 3. to. 

b. tl. 


OF THE COURT OF THE 

** due order and course of the common law.” Yet it hath been 
a^udged> That none of these statutes take awaj the jurisdiction 
ofniis court in relation to such treason : for the said statutes of 
Heniy the Eij^hth and Edward the Sixth being wholly in the af- 
firmative, and It being their chief intention to supply a defect in 
the common law, which had provided no method for the trial of 
such offences by jury, they shall not without express words be 
construed to take away the authority of an ancient court confirmed 
by parliament; and therefore the abovementioned expression. 
** That all such treason shall be tried by the King’s Bench. Sec.” 
shall be taken to purport no more than that " the King’s Bench, 
” &c.” shall have authority to try them ^ and as to the 1 and 2 
Philip and Mai^, the plain import thereof seems to be, to restore 
the ancient manner of trial by the course of the common law to 
all treasons within its jurisdiction, which had been much altered 
by some statutes in the former reigns ; and this is fully satisfied 
by abolishing all innovations in the proceedings at common law. 
and has no relation to cases no way within its conusance. 

Sect. 11. As to the fifth point, viz. By what law and in 
what manner this court proceeds. There is no doubt but that 
it ought to follow its own customs and usages so far as they go. 
and in cases omitted, the rules of the (a) civil law. And because 
this is not a court of common law, a (6) condemnation in it for a 
capital offence causes neither forfeiture of lands nor corruption 
of blood ; neither can an error in its proceedings be remedied by 
writ of error, but only by appeal to the king : and yet the judges 
of the common law take notice of the jurisdiction of this court, 
and give credit to a certificate of its judges, for the trial of an (r) 
issue concerning its proceedings ; (a) for the civil law is as much 
the law of the land in such cases wherein it has been always used, 
as the common law is in others. 


lluttoii, 3. Sect. 12. It is questioned. Whether the king hath any remedy 

in this court against an offender by way of indictment or informa- 
tion by the attorney-general. 

Sect. 13. As to the sixth point, viz. Whether this court may 
be prohibited, if it exceed its jurisdiction. It is expressly re- 
solved in Oldis’s case, That the said court, being holden before the 
lord marshal only, may be prohibited by the courts of common 
law, if it exceed its jurisdiction ; and it is strongly insisted on in 
theargumentof that case, 'lliatthe court of the constable and mar- 
shal may also be prohibited : but there having been no court holden 
before a constable and marshal for these many years, and there 
seeming to be small likelihood of its being revived, I shall refer 
CauM in Pari, reader for the further examination of this matter to the learned 
61. 66. * Sir Bartholomew Shower’s report of the said case. (2) 


Sect. 14. As to die seventh point, viz. Whether the said 

court 

I 

(t) Lord HoUdoubtedy it is said* whether there able fellow apon a motioik for a pfohibitioi]» and 

could bo anj such couTt as a Court of Honour* This a search into precedents, none could be found of 

was In the case of Chambers Sir J. Jennings, such a suit for words, and a prohibition was granted; 

beinsalibel in the eourtofhoiiottr, for using thM Holt further sajiBg,tlmi a prolubitkm would lit to a 

words, via* a knight, joq pitiful inconsider* prsfeadsd court. (Salk. MS.) 
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court can be holden by commisiion. It Beeins to be the better 
opinion of the court in Parker's case. That during the lunacy of 
an earl marshal, it may well be holden before commissioners de- ^ Lev.^sb. 
puted to exercise his office ; and it seems hard to say. That such i 
commissions, founded on tlie plain necessity of the case, and 
intended to prevent a failure of justice as to cases of which no 
other court hatli conusance, are against the purview of the peti- 
tion OF RIGHT, made in the third year of the reign of king Charles 
the first; which, complaining that commissions had been granted 
for the trial of certain capital offences and other outrages by the 
martial law, under pretence wherof divers of the king's subjects 
had been put to death, prays, ** that from thenceforth no com- 
“ missions of like nature might issue forth to be executed as 
** aforesaid.” 


CHAP. V. 

OF THE COURT OF THE JUSTICES OF OYER 
AND TERMINER. 

For better understanding of the nature of the courts of the 4 Comm. <66. 
justices of oyer and terminer and gaol-delivery, 1 shall premise 
some considerations concerning them in general, and then consider 
the nature of each of them in particular. 

Sect. I . But in the first place, it may not be improper to re- Lamb. I), l. 
mark. That the prerogative authorizing those or any other jus- 
ticca, is inseparably united to the crown, not only by the com- liac.'iil. ofLaw, 
mon law but also by statute. To which purpose it is enacted 15, 16. 
by Q7 Hen. 8. c. 24. ** That no person or persons, of what estate, 

“ degree, or condition soever they be, shall have any power or 

authority to make any justices of oyer, justices of assize, justices 
“ of peace, or justices of gaol-delivery ; but that all such officers 
“ and ministers shall be made by letters patent under the king's 

great seal, in the name and by the authority of the king's high- 
** ness in all shires, counties palatine, Wales, &c. or any other his 
** dominions, &c. any grants, usages, allowance, or act of parlia- 

ment to the contrary notwithstanding.” 

As to what belongs to justices of oyer and terminer, and gaol- 
delivery in general, 1 shul examine — 

First, By what kind of instruments they must be con- 
stituted. 

Secondly, How their authority may be suspended, revived, 
or determined. 

Thirdly, How far the precise letter of their commissions 
must be observed by such justices. 

Fodrthly, What form is to be observed in the adjournment 
of such commissimis. 

VOL. II. c Fifthly, 
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(a) L. Qiiinto 
£d. 4. 13. 

42 Ahh. 12, 13. 
B. Am. 3B4. 
CoiiinuM. 16, 
18. 

Indict. 22. 38, 
39. 

Finch. 247. 

(b) 4 Inst. 164. 
(e) Sunimary 
161. 

1 llalc^ f3. 


(J) Finch. 237. 
Theiib. Dig. uf 
Writs. 1.9. 


(«) Finch. 12. 
318. 

Tlieob. 2. 


(/) 12S, 

124. 

(/r) F.N.B. 110, 

111 . 

Crom. Jur. 131. 
(h) cli. 32. 


Vide infra, sect. 
34. 

4t Ass. pi. 19. 


FirrnLY, How flu* the power given by them may be extended 
by other commissions to other justices, or committed to fewer 
than were appointed by the former. 

Sixthly, Whether such justices can sit in one county to try in 
another. 

Seventhly, Where their records are to be kept after they arc 
determined. 

Kightiily, Whether the same justices at the same time may 
execute both commissions. 

a 

As to the FIRST POINT, viz. By what kind of instrument such 
justices must be constituted. 

Sect. 2. It seems to be laid down as a general rule in some of 
the old books. That though a justice may be discharged by writ 
under the great seal, yet that he caiiiiot be made a justice by 
such writ, but only by (a) commission. And it seems to be holdeii, 
both by (6) Sir Edward Coke and Sir (r) Matthew' Hale, If any 
such justices have their authority by writ, tliougli made in the 
sahie form and words that a legal commission ought to have, yet 
their proceedings arc void ; and yet it seems, that nothing more 
is meant by these expressions, if strictly examined, than that all 
such justices must derive their authority from such instruments as 
are of a known, stated, and allow'ed fonn, warranted by anci(;nt 
precedents ; and it is only a dispute of words whether such in- 
struments arc to be called writs or commissions ; for if you take 
the import of the word w’rit from (r/) Finch's ilefinition of it, who 
says. That it is a Latin letter of the king's, from his higlu'r 
courts of record, in parchment, sealed with his seal, and tested 
by him,” it seemeth that the must approved forms of commissions 
of oyer and terminer, 8tc. may well enough come under the ge- 
neral notion of writs, which by the lust mentioned (c) author 
arc divided into w'rits original and commissiunal. And accord- 
ingly we liiid. That commissions of oyer and terminer, association, 
and si non omnes, granted upon special occasions, are called writs 
both by the Register, and also by (g) Fitzherbert, w'ho yet 
seems not to approve of this general notion of the word writ, and 
says. That these commissions should not properly be called writs. 
Also it is said by Sir Edward Coke in his comment upon the sta- 
tute of Westminster the second, (A) which mentions the writ of 
oyer and terminer, thatcommissions were anciently granted by writ ; 
by which he seems to imply. That they are otherwise granted at 
this day ; but he doth not tell us the distinction between a writ 
and a commission ; neither can I find that the modem prece- 
dents differ from the old ones ; but on the contrary, that it hath 
always been agreed, that it is the safest way to follow the old ones. 
But I must ooiifess, that 1 cannot find a certain instance from any 
book of authority, wherein general commissions of oyer and ter- 
miner are called writs. However, as to the resolutions of the 
judges in the book of assizes, which are but briefly and obscurely 
reported, and yet seem to be the chief foundation of what is said 
in the later broks relating to this matter, th^ authority thereof 
seems to amount to no more than the two following points : 

First, 
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' Fmt, ThiU justices appointed .by commission to hear and de> 

termine certain offences, cannot receive an additional power by 
writ directing them to inquire of other offences ; and this seems 9 , 

to be the sense of (u) Staunford and (6) Fitzlierbert in relation to (6) iliaioi’. V.' 
this matter. U. CummUs. 

16. 18. 

Indict. 2«. 38, 39. 12 Co. 31. 

Secondly, (c). That W’rits impowcring persons to inquire of of- (c) is Co. si. 
fences, without authorizing them also to determine them, arc il- 
legal, except in such cases wherein they are allowed by ancient 
usage, as were (d) writs of this kind to sheriffs before the statute tsi. 

of 28 Edw. 3. c. 9* “'*■ 

Aud therefore where it is generally said in some (e) books, («) i And. 106. 
That commissions have been directed to certain persons to inquire Vide Flow. 390. 
of certain offences, in order to have them afterwards tried before 
other justices, it seems that it ought to be understood. That such 
commissions were in the common form of commissions of oyer 
and terminer, though they be spoken of only as comipissions of 
inquiry. As to the resolution of the long(/‘) quiiito of Edward 
the fourth, which is the other principal authority concerning this ^ ■ 

matter, the import thereof seems to be no more than this, that a 
person cannot legally be associated to justices of assize by a writ 
directed to such justices, reciting a commission of association to 
such person, and commanding the justices to receive him, unless 
there be also produced a commission of association directed to 
such person, u>r that the king cannot make a justice by such writ 
directed to others ; by which it seems to be implied, tliat by a 
proper writ he may do it. And it is certain, That the coiimiiii- 
sion of association directed to the party himself, is called a writ 
both by the (g) Register, (A) by FitzWrbert and by (i) Finch, and 
also by (k) Sir Eilward Coke, as w'ell as the writ of admittance (i) Fhicii. lita.* 
directed to the other justices. However, it seems clearly to be 
agreed by all these books, that the best rule of judging of the va- 
lidity of any such commissions is their conformity to known and 
ancient precedents ; and this seems to be the best reason of the 
resolution in Anderson, wherein it is adjudged, that a commission ^ Vol.p. 296. 
to a corporation appointing some of its principal members to be Puiiham, i6. 
justices of gaol delivery, together with those whom thekingshould 
appoint, from time to time, is void ; for such an authority, de- 
pending on the precarious appointment of other justices, is not 
agreeable to the known forms of such commissions. The other 
reason given in that book for such newly appointed justices not 
joining with the former, because their authority commences at 
several times, seems not conclusive ; for the authority of justices 
appointed by writ of association is of a subsequent commence- 
ment from that of the justices in the first commission ; and yet it 
is certain, that such may act jointly together, as will more fully s 
appear in the following chapter. 

As to the SECOND point, viz. How the authori^ of such jus- 
tices may be suspended, revived, or determined. 

Sect. 3. There, b no doubt but that their pow'er b wholly sus- 
pended by the court of King’s Bench sitting in the same county 

c 2 for 
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, for which they are cominisvionad durii^g the time of such sitting, 
especially if they have notice thereof, as hath been before 8hewn(<i); 
and it seems that their Jurisdiction is revived of course, when the 
said court no longer sits there, without any writ oi procedendo. Sec. 
Their authority {b) may be also suspended by a writ of supersedeas, 
which is grantable on proof that their commission was unduly 
granted ; in which case their power may be restored by a writ of 
procedendo, without any new commission. But a commission 
once determined cannot be revived by any writ of procedendo, 
iior the justices authorized anew without another commission. 

Sect. 4. Such commissions may be 'determined expressly or im- 
pliedly. Expressly, by an absolute repeal or countermand from 
the king. Impliedly, several ways. 

Sect. b. First, By the demise of the king by whom they were 
granted. But this mischief is in a great measure obviated by late 
statutes, as hath been more fully shewn. 

Sect. 6. Secondly, According to some opinions, by the justice's 
acceptance of any new name of dignity, as that of duke, knight, 
Serjeant, Sic. But this is remedied by 1 £dw. 6 . c. 7. which 
enacts, 'I'hat if any person, being in any of the king’s commis- 
** sions whatsoever, shall fortune to be made or created duke, 
'* archbishop, marquess, earl, viscount, baron, bishop, knight, jus- 

tice of the one bench or of the other, or serjeaut at law, or 

sheriff, ^'ct that notwithstanding he shall remain commissioner,” 
8cr. But it hath been questioned, whether the dignity of a baronet, 
which has been created since that statute, be within the equity 
of it. 

Sect. 7. Thirdly, by holding a session without adjourning it, 
if the commission have no time limited for its continuance ; as 
where it is appointed pro hoc vice only : but if it be granted for a 
certain time, or quamdiu nobis placucrit, it does not ncccssarily 
rcqiiire any adjournment; and therefore, if the court holden by 
virtue of such commission break up without any adjournment, or 
upon a void one, as being made without the consent of the majo- 
rity of the commissioners, yet it may be holden again on a new 
summons. 

Sect, 8. Fourthly, By granting a new commission to other 
persons of the same nature with the former, though but for part 
of the district for which the former was granted, as some say. 
And whether (a) such new commission be for a certain time, or 
pro hac vice only, yet the former commissions shall remain (6) in 
force, so far as they arc consistent with the latter ; and therefore 
it seems certain that a commission of the peace is not determined, 
as to its authority relating to the peace, by a new commission to . 
hear and determine felonies. But it hath been (c) holden, that it 
is determined as to its auUiority relating to felonies ; but this 
seems justly questionable, not only as being contrary to common 
practice, but also because justices of peace, as such, seem to 
hav.e authority by 34 Edw. 3. to hear and determine felonies, 
without any special clause in their commission foY that purpose, as 
will more fully be shewn in chapter the eighth. But it seems cer- 
tain 
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uin diat a commission of(d) gaol-Aelivery shall not be determined ^ Brouke, 
by a new commission of oyer and terminer, because they are of '^“*“'*** **• 
different natures, (e) Also it seems to be clear, not only from 2 («) Ibid. 5. 
and 3 Ph. and Alaiy, c. 18. set forth more at large section 
twelfth, but also in cases not W'ithin the statute, that a commis- 
sion of the peace for a certain town determines not the authority 
of the corporation having a grant from the king that the mayor i iiije, 499 . 
and his successors shall be justices of the peace within its limits, * IIoioi <5. 
because such a grant is irrevocable, (f) Also it seems certain, 34 ^**.*8?’ 
that no new commission doth determine an old one, unless the d. Coiumiss. 6. 
former commissioners have notice of it. 

Sect. 9* Such notice may be given expressly or impliedly. Ex- (g) Sumnwry, 
pressly, by (g) shewing the new commission to the former com- 
missiouers, which certainly determines the power of all those to KpUw! 1 isl 
whom it is shewn. Impliedly, two manner of ways. Croiu. jur. 195. 

Sect. 10. First, Py (a) holding a session by force of the new AsH.8.b. 
commission, which seems to be agreed to be a matter so noto- 14 . 

rious, that the first justices shall be presumed to have notice 
of it. 


Sect. 1 1 . Secondly, According to the general opinion, by pro- 2 Halo, 95 . 
claiming the new commission in the county. 

B. ComiolM. 6. Keilw. ll(>. 


Sect. 12. As the authority of the justices appointed bpr any Procc<iii shall not 
former commission is determined by a grant of a new one in the 
maimer abovementioiicd, so likewise were all proceedings before »iou 
such justices <liscontiuuod at the coniinoii law. 'J'o remedy mission under 
which inconvenience it was enacted by I Edw. G. c. 7. s. G. ^,1^0*^'*** 
That no manner of process or suit made, sued, or had before 
“ any justice of assize, gaol-delivery, oyer and terminer, justices 1 sid. 348. 

“ of the peace, or other of the king’s commissioners, shall in any 2 Krb. 999 . 

“ wise be discontinued by the making and publishing of any new 
** commission or association, or by altering tho names of the 
justices of assize, gaol-delivery, oyer and terminer, justices of 
** peace, or other tlie king’s commissioners, but that the new 
“ justices of assize, gaol delivery, and of the peace, and other 
commissioners, may proceed in every behalf as if the old com- 
** missions, justices, and commissioners had still remained and 
continued not altered.” 


Sect. 13. And it is further enacted by 2 and 3 Ph. and Mary, CommlMioni 
c. IB. " That all commissions granted to any city or town corpo- 
“ rate, not being a county in itself, for the keeping of their peace bounty ohaii 
*' and delivery of the prisoners remaining in the gaol of any such not vacate such 
" city or town-corporate, shall stand, remain, and be good and “,'"™'j‘"hiu'lho 
available and effectual in the law, to all intents, constructions county, not be- 
“ and purposes ; the granting of any like commission of peace or lug a county in 
** gaol-delivery to any commissioner or commissioners for the 
conservation of the peace, or deliveiy of the prisoners remain- 
" ing in the gaol of any shire, lathe, rape, riding, or wapentake, 
withjn the realm of England, bearing date after the said com- 
** mission or commissions granted as is aforesaid to any such city 

"or 
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OF THE COOllT OF THE JUSTICES Bk. 8. 

** or town corporate, not being, as aforesaid, a counQr in itself, to 
" the contrary notwithstanding.” 

As to the THIRD POINT, viz. How far the precise letter of such 
commissions must be observed by the justices. 

Sect. 14. It is said to be agreed. That if a commission of oyer 
andterminer.&c. be awarded to certain persons to inquire at such 
a place, they can neither open tlieir commission at another, nor 
adjourn it thither, or give judgment there ; and that if they do. 
all- their proceedings shall be esteemed as coram non judice. Yet 
it is agreed, that justices appointed by commission pro hoc vice, 
may adjourn their commission from one day to another, though 
there be no words in their commission to such purpose ; for no- 
thing can be more reasonable, than to intend that a general com- 
mission authorizing persons to do a thing, docs implicitly allow 
them convenient time for doing of it. 

As to the Fourth Point, viz. What form is to be observed 
ill tlie adjournment of such commissions. 

Sect. 1.5. Having already, in the foregoing part of this chapter, 
incidentally treated of the principal questions relating to this 
matter, I shall only take notice in this place, that it seems most 
proper (n) to enter all such adjournments in the present tense; 
yet it is said, that the entry of them in the present tense, is made 
good by the multitude of precedents (A): however, it is said, that 
this court will never intend that there was an adjournment, if no 
entry at all were inaile of it. 

As to the Fu'TII Point, viz. How far the power givi'ii by 
such commissioners may be extended by new ones to other jus- 
tices, or committed by fewer than were appointed by the former. 

Sect. I(i. It is certain, that new commissioners of this kind 
may be added to the former by a writ or commission of associa- 
tion, which, setting forth the purport of the former commission, 
declares the king’s pleasure to associate to the persons appointed 
b^ the first, those to w'hom such new writ or commission is 
directed, provided that such new justices attend at the times and 
places appointed by the former ; and it is usual to direct another 
writ to the former justices, commanding them to admit such new 
justices as their associates, with the proviso above-mentioned; 
and the writ to the persons so associated is always patent, and 
that to the other justices to admit them is close. Ilut it hath 
been (c) resolved, that the first justices are not bound by such 
writ to admit the persons named in it as their associates, unless 
they produce such patent of association as is above-mentioned 
directed to themselves, as hath been more fully shewn in the first 
section of this chapter. And it hath been (d) questioned, whe- 
ther a special commission of association, relating only to a par- 
ticular cause, ran associate the persons named in it to iusticcs 
appointed by a general commission. Also it hath been holden. 
That the king can grant but one patent of association to one 
commission. 

Sect. 17. If any justices have sat by virtue of a commission, 

and 



Ch. 5 . 


OF OYER ^ND TERMINER. 


S 3 

and takei» divers indictments, and awarded process thereon, and R«r. its. 
they shall all, or some of them, die, the king may grant a new 
commission to those who are living only, or to others, command- ’ 
ing them to continue the proceedings begun, and to proceed upon 
such process, and to hear and determine all the onences in the 
former commission : and thereupon tlie king shall send a writ 
unto the executors of the justices who arc dead, to send the rolls, 
records, and processes touching the premises, before the new 
commissioners, &c. 

Sect. 18 . After a writ of association, it is usual to make out a R»g. 
writ of si non omnes, directed both to the first justices, and also V*‘ 

to those who are so associated to them; which, reciting the pur- * 
port of the two former commissions, commands the justices, that 
if all of them cannot conveniently be present, such a number of 
them may proceed. Sic. 

As to the Sixth Point, viz. Whether such justices may sit 
in one county, to tiy ofiences in another. 

Sect. If). It seems agreed, that regularly all offences are to be s Halo, ri, 9*^. 
iiiqiiireil of, heard, ami detcmiinetl in the county wherein they ^ . , 

were committed, and that the king cannot authorize the taking Dyer, «» 6 . 
of them ill another. Y et it was adjudged in the case of the Pu|>. i 6 , ir. 
City of Cloiicester, that if the king grant to a city the privilege *j{^*“** *'**’* • 
of being a county of itsidf, distinct from the county within which ijougi.,, 793. 
it lies, with a salvo or reservation, that the justices of oyer and 7 %. 
tcrniiner, See. for the county at large may still sit in such city, 
such I'escrvutioii makes the city still remain part of the county for 
such purpose, and conse(|uently that an iiidictnieiit found within 
such city, of an ofi'ence in the county at large, is good, (n) Also fa) Res .nci 
it is certain, 'I'liat, by a special custom, indictiiieiits of offences ^ 3""* 

within a I'ouiity may be taken in a place out of it; as they are in Duugi. VtMi. 
fact taken both for Middlesex and Condon at the Sessions-hall Rn>m. 19:1. 
at Newgate, which stands in I,ondoii; for it shall be intended, 
that at the original division of Lamdon from Middlesex there was * 
a s|H*cial provision made for this purpose. Also it is certain, that the 920!' 

king may grant a special commission of oyer and terminer to sit I'luw. 390. 
in one county for hearing and ilcterminiug offences, whereof in- timre-, tWo 
dictiuents have been found in another: but it is agreed, that the 
trial must be by the jurors of the proper county. 

As to the Seventh Point, viz. Where the records of such snale,si.36. 
justices are to be kept after they are determined. • 

Sect. 20 . It is enacted by 9 Edw. 3 . c. 5. ** That Justices of 
** assize, gaol-deliveiy, and of oyer and terminer, shall send all 
their records and processes determined and put in execution 
to the exchequer at Michaelmas, every year once, to be deli- 
“ vered there; and the treasurer and chamberlains which for the 
** time shall be, having a sight of the commissions of such justices, 

** shall receive the same records and processes of the said jus- 
“ tices under their seals, and keep them in the treasuiy, as the 
*' manner is, so that the justices always do first take out the 
“ estreats of the said records and processes i^^ainst them, to send 
to the exchequer as they were wont before.” 


As 
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A* to the Eighth Point, vtx. Whether the same justices at 
the same time may execute both the commissien of oyer and ter- 
miner, and also that of gaol-delivery. 

Sect. 21. It seems certain at this day, that the same persons 
being authorized by both these commissions, may proceed ^ by 
virtue of the one in those cases wherein they have no Jurisdiction 
by the other, and execute both at the same time, and make up 
their records accordingly. But this doth not seem to have been 
clearly agreed in former times. 

And now 1 am to consider the nature of each of the above- 
mentioned commissions in particuiaV; and first of that of oyer 
and terminer, concerning which 1 shall endeavour to shew. First, 
Its several kinds. Secondly, To what cases the jurisdiction 
given by it doth extend. Thirdly, To whom, and on what 
occasions it is grantabic. 

As to the First Point. Commissions of oyer and terminer 
and gaol-delivery are of two kinds : General and Special. 

Sect. 22. At this day the common form of such a general 
commission is, to authorize the persons to whom it is directed, 
or three or four of them, of which number either such or such 
particular persons among them are specially appointed to be, to 
inquire by the oaths of lawful men, and by other means, of all 
treasons, felonies, and misdemeanors, being specially mentioned, 
and of ail others, in such and such counties, and to hear and 
detennine the same at certain days and places to be appointed 
by them, &c. For which purpose the king acquaints them, that 
he hath sent a writ to the sheriffs of such counties, commanding 
them to return a jury before them, at such days and places as 
shall be notified by them, in order to make inquiries of such 
offences, &c. 

Sect. 23. It is observable, that the above-mentioned commis- 
sion makes no mention of the suit of the party ; but it seems to 
have been anciently the most common form of such commission 
to direct the justices to hear and determine offences, as well at 
the suit of the party as of the king. 

Of special commissions of oyer and terminer, tlicre are many 
precedents in our ancient law-books; as. 

Sect. 24. First, For the inquiring and determining of some 
particulaily enormous violence done to the party at whose com- 
plaint the commission is sued. 

Sect. 23. Secondly, For inquiring and determining of tres- 
passes done to the possessions of a bishopric while the tcin|>o- 
ralties were in the king’s hands. 

Sect. 26. Thirdly, For inquiring and determining of injuries 
offered to merchants, &c. under pretence that their ships were 
wrecked. 

Se^. 27< Fourthly, For inquiring and determining of oppres- 
sions of under-sheriffs and bafliffs and other officers; after which 

the 
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the king may send a writ to the h^^Hsheriff, commanding him. 
as for as in him lbs. to remove such persons from their offices 
till such inquiries be made. 


Sect. 98. Fifthly. For inquiring into the want of reparations its. 

of sca-walls. ditches, gutters, sewers, bridges. 8lc. F 

Sect. 29 . Sixthly. For hearing and determining the right and * ®**'^*‘***** 
title of certain persons claiming an office, &c. Yet we find in 
Dyer, that the defendant sued before such commissioners de- Crom. Jur. i3«. 
murred to the jurisdiction of the court; and it seems not to be 
clearly settled there whether such commission be good. 


Sect. 30. It is observable, that some of these special commis- t Tmi. 419 . 
sious arc mentioned to be granted at the complaint of die parti- Itrg. i«3. it5. 
cular persons supposed to be aggrieved ; others at the complaint 
of divers |>ersons in general, without naming Uicm, and others 
without any complaint at all. 

Sect. 31. Also there arc precedents of other commissions of 
like nature granted on particular occasions; but such special 
commissions having been of late much disused. 1 shall refer the 
reader for a more exact knowledge of them to The Register and 
Fit^herbert’s Natura Ureviuin. 


As to the Skcond Point, vh. To what cases the jurisdiction 
given by the commission of oyer and terminer tloth extend. 

Sect. 39. It is generally said, that the justices have no power jj, c„nimiii». 
from it to proceed against any persons, but diosc who are S4. 
indictcil b»*f«>ro themselves; because the words of it arc, that 4 ^ 

they shall *• iiupiire, hear, and determine;” by which it seems to **** 

be implied, that they must inquire of an oflcnce before they pro- 9 xi. 97. 
ctred to hear and determine it: But this reasoning, depending Skin. 3X. 
wholly on the wording of general commissions, which are made 
in such form, doth by no means prove that a special commission 
of oyer and terminer, reciting an indictment of a particular per- 
son, and authorizing the justices to send for and proceed upon 
it to try the oflender, is not good : and accordingly we find, that 
the attainder of Dudley, afterwards. Earl of Liecester, by virtue Cram. Jur. 131 , 
«>f such a coiinnission. was not objected against on this account, 
in the arguments concerning it, reported in Plowden’s Common- ' 

taries. 

Sect. 33. It seems to be (a) agreed, that where a sfotute pro- (a) Dy. tsa. 
hibits a thing, and doth not appoint in what court it shall be Crom. Jur. 389. 
punished, the oflfender may be indicted before justices of oyer f 
and terminer, because the king hath a prerogative of suing in 
what court he w'ill. But it hath been (6) adjudged, that if such Wpy. 936 . 
statute appoint that the offence shall be determined in any of the c.*j«*c* 
king's courts of record, it can be proceeded against only in one c'io. £1. 7 ;if. 
of the courts of Westminstcr-ball; because those being the C. Car. 1 -16. 
highest courts of record, shall be intended to be only spoken of 
secundUm excellentiam; and if the act should be taken literally to 
intend any court of record whatsoever, the sheriff's toum. court 
leet,’ and pie-powders, and all other inferior courts of record, 
would be within the purview of it: and it is farther reasonable 

to 
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to construe the statute to extend to the said courts of Westmin- 
ster only, because the king’s attorney always attends there, whose 
office it is, if the defendant plead a special plea, to make a repli- 
cation; yet both Sir Edward Coke and Sir Matthew Hale seem 
to be of opinion, that on a statute so worded, the prosecution 
may be in any court of oyer and terminer. And indeed, seeing 
tlie above-mentioned limitation of such suits to courts of record 
is no more than the law would have implied if it had not been 
expressed, it is agreed, that if it had not been expressed the suit 
might be in any court of oyer and terminer, it may be reasonably 
argued, that it may be brought in any such court notwithstanding 
such limitation, according to the coiiimon maxim, gudd erpressio 
eorutn qua taciti inst/nt nthil operatur; especially considering that 
the court holden before justices of oyer, &.c. is a court of record 
of a very high nature, and much regarded by the law. As to the 
objection, that the construction contended for would extend such 
suits to all inferior courts of record, it may be answered, that it 
would only extend tliem to such courts of a general jurisdiction 
wherein suits of like nature may properly be brought, and not to 
courts of a limited authority, instituted for special purposes, and 
confined cither to offences at the common law, as the court-lect 
and tile sheriff’s toum are, or to contracts of a special nature, as 
the court of pie-powders is. As to the objection, that it is most 
reasonable to construe the statute to intend only such courts 
wherein the king’s attorney attends, the same may be said in 
relation to prosecutions on statutes which mention no court at 
all wherein they shall be brought; and yet it seems to be certain, 
that such prosecutions may be brought in any court of oyer and 
terminer. Neither do 1 find any reason assigned, why the king’s 
prerogative, of choosing in what court he will commence a suit, 
should be restrained witliout express words in this case, where 
courts me mentioned in general, more than in the others, where 
they arc not mentioned at all. liesidcs it ought to be considered, 
that if such prosecutions are to be confined to the courts of 
Westminster, no offence against any such statute in any county 
but that wherein the King’s Bench sits, could be indicted at all; 
fur it is certain, that no offence can be iiujuired of out of the 
county wherein it was comniitted. Also since 21 Jac. 1. c. 4. 
set fortli more at large in the chapter concerning Informations, 
which restrains all proseentions whatsoever on penal statutes to 
their proper counties (as the construction of the said statutes is 
now settled), if suits on such statutes could be brought only in 
Westininster-hall, no offences out of Middlesex could be prose- 
cuted at all. 

As to the Tuiro Point, viz. To what persons, and on what 
occasions, commissions of oyer and terminer arc grantablc. 

Sect. 34. It is enacted by tlie statute of Westminster the 
Second, c. 29 . *' that a writ of trespass (ad audiendum et temii- 
** tiandum) from henceforth shall not be granted before any jiis- 
** ticcs, except justices of either bench, and justices in eyre, 
** unless it be ror a heinous trespass, where it is necessary to 
** provide speedy remedy, and our lord the king of his special 
" grace hath thought it good to be granted.” 

Sect. 



Ch. 5. 


OF OYER AND TERMINER. 


«7 


Sect, 35. And it is further enacted by 2 Edw. 3. c. 2. ** that 
" oyers and terminers shall not be gnmted but before justices of 
" the one bench or the other, or the justices crrants, and tliat for 
“ great hurt or horrible trespasses, and of the king’s special 
** grace, after the form of the statute above-mentionetl.” 

Sect. S6. Also it is enacted by 34 Edw. 3. c. I. “ that writs 
** of oyer and terminer be granted according to tlie statute 
“ thereof made, and that the justices which shall be thereto 
“ assigned, be named by the court and nut by the party.” 

Sect. 37. It may perhaps be argued from the general words of 
these statutes, that no commission of oyer and terminer ought to 
be granted to any, but such justices as therein mentioned, and 
on such special occasions. And Sir Eldward Coke, in his com- 
ment on the said statute of Westminster the Second, docs not 
shew whether all such commissions in general are meant to be 
restrained by it, or such only as ore of a particular nature; yet 
if the intention of the said statutes be fully examined, it seems 
reasonable to confine the purview of tlicm to special commissions 
of oyer and terminer, granted at Uic complaint of particular Iver- 
sons, upon some great injury suggesteil to have been done to 
them; not only for that such special commissions, for redressing 
of a particular grievance at the suit of the party, seem to come 
more properly and generally under the notion of writs, than 
general cutnmissiuns issued by the king as the common dispenser 
<if justice to his people, without any particular application from, 
or regard to, any particular person; but also because tJiero may 
be a mischief to 'the subject from such special commissions, 
which cannot be feared from general ones; for the party who 
sues «>ut such a special commission, may thereupon take out a 
writ to the sheriff, commanding him to arrest the goods supposed 
to be taken wrongfully away, and to keep them in safe custody 
till some <irder be made concerning them by the justices assigned 
to determine the matter, which may be very inconvenient to the 
person complained of. Neither can it bo imagined, that tlie 
statute intended to restrain general commissions to enormous 
trespasses, which could not but hinder the duo execution of jus- 
tice, which requires the punishment of all kinds oi misdemeanors, 
of which such cotuniissioiiers are the usual and pro|)er judges. 
Hut it is reasonable indeed, that such special commissions should 
not be granted but upon urgent occasions; and accordingly we 
find precedents for the superseding of tliem, where the king has 
been informed, that he was imposed upon in granting them on a 
suggestion that tlic injury complained of was of a heinous nature, 
where in truth it was but a slight inconsiderable trespass. 

For other particulars concerning the proceedings of justices of 
oyer and terminer, see the chapter concerning Approver, and the 
chapter concerning Process against the Jury. 
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CHAP. VI. 

OF THE COURT OF GOAL DELIVERY. 

For the better understanding of the nature of the commission 
of Gaol-delivery, 1 shall consider, 

Fikst, What ought to be the form of it. 

SECONDLY, What jurisdiction the justices authorized by it 
have by the common law. 

Thirdly, What by statute. 

Fourthly, In what place they ought to hold their sessions. 

Sect. 1. As to the First Point. Having already shewn that 
all judicial commissions must be agreeable to ancient precedents, 
1 shall only shew in this place, the purport of the most usual 
commission of gaol-delivery, which is a patent in nature of a 
letter from the king to certain persons, appointing them his jus- 
tices, or two or three of them, of which number either such or 
such a particular person among them is specially required to be, 
and authorizing them to deliver his gaol, at such a place, of the 
prisoners in it; for which purpose it commands them to meet at 
such place, at the time which they themselves shall appoint, and 
informs them, that for the same purpose the king hath com- 
manded his shcrid* of the same county to bring all the prisoners 
of the ^ol, and their attachments, before them, at such day to 
be appointed by them. 

As to the Second Point, viz. What jurisdiction justices of 
gaol-delivery have by the common law. 

Sect. 2. It seems to be clear, that they may by common law 
proceed upon any indictment of felony or trespass, found before 
otlicr justices, against any person in the prisop mentioned in 
their commission, and not determined ; and tlicrcfore these words 
in the statute of 4 Edw. 3. c. tf. '* that the justices assigned to 
** deliver the gaols shall have power to deliver the same gaols of 
" those that shall be indicted l^fore justices of the peace," seem 
only to be in affirmance of the common law. And herein the 
auUiority of these justices differs from that of justices of oyer 
and terminer; who regularly can proceed only against persons 
indicted before themselves, as hath been more fully shewn in the 
precedent chapter, section 32. 

Sect. 3. But it is said in some (a) books, that justices of gaol- 
delivery, as such, have no power to take any indictment. But 
the common opinion, that they have such power, seems much 
more agreeable to reason; for (6) surely it cannot but be implied 
in their commission to deliver prisons of their prisoners, that 
they must have authority to make such deliverance by due course 
of law, which cannot be without a proclamation if there be no 
prosecution, or a proper trial if there be one, in order to which 

there 
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there must be w accusation of record, without which the prisoner 
cannot be arraigned or tried. 

Sect. 4. Also it hath been (a) holden, that justices of gaol- 
delivery, as such, have no power to deliver the gaol of persons 
committed for high-treason, perhaps for tliis reason, because this 
being a crime of so high a nature, and against the king himself, 
shall not be included in the general words of a commission, nor 
tried without the king’s special direction. And this opinion 
seems to be much favoured by the preamble of the statute of 

Hcii. 5. c. 7. wherein it is recited, ** That the punishment of 

counterfeiting money (which is a species of treason) pertaineth 
“ not to any judges of the realm, but to the king’s justices bc- 
*' fore himself, or to special commissioners thereto assigned and 
thereupon it is enacted, ** That justices of assize shall have 
" power by the king’s commission to hear and detenniiin the 

oflTence above-mentioned.” Yet the contrary opinion is not 
only warranted by very great (6) authorities, but also it seems 
more agreeable to reason; for since the words of the commission 
arc general, and include all prisoners alike without any exception, 
why should those who arc accused of treason be construed to be 
out of the meaning of tlieni more than others ? especially con- 
sidering, that the greater the crime is for which a man is impri- 
soned, the greater hardship it is for him to lie under the terror 
of a prosecution for it, without being aflmitled to an opportunity 
of clearing his innocence; and the statute of I Kdw. (). c. 7. 
which authorizes subsequent commissioners of gaol-delivery 
to give judgment of death against such as were found guilty 
before other commissioners of gaol-delivery, of treason, &c. and 
reprieved before judgment, clearly supposes such justices to have 
power in treason as well as in other cases. 

Sect. 5. It seems clear, from llic w’ords of the commission, 
that these justices have nothing to do with any persons not in 
custody of tlie prison mentioned in it, except in some special 
cases; for if part only of those who were accomplices to the 
same felony be in such prison, and other part of them out of it; 
such justices, for the necessity of the case, may receive an appeal 
against those who arc out of the prison, as well as those who 
arc in it, which appeal, after the trial of such prisoners, shall be 
removed into the King’s Bench, and process shall issue from 
thence against the rest. But if those out of prison should be 
omitted in such appeal, they could never be put into any other, 
because there can be but one appeal for one felony. ' Also it is 
said both by (c) Staunford and (d) Hale, that such justices may 
receive an appeal by bill against one let to bail. But 1 cannot 
And any authority in the (e) books cited by them for that purpose, 
to warrant this opinion (1); for although it be true, that the 
court of King’s Bench may receive an appeal by bill, against one 
for whom bail is filed, as being m cus/oaid mareschalU, yet this 
seems to depend on the particular usage of that court. And 1 

do 
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(i) It U said, 9 Hair, 35. that justices of gaol- against one admitted to bail/ for wliicli 91 Hen. 7. 
delivery may fcceive an appeal by bill against a S3, a, 9 Edw, 4. 7. a, 39 Hen, 6, 77# 6* arc 
person being in custody ; and take an indfcUnc^t cited as autiioritirf. 
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do not find it said in any book, thM those who are baSed by any 
other court, are looked upon as prisoners in the prison belonging 
to such court, but only in the custody of their sureties, who may 
detain them wherever they please. However, it seems to be 
agreed by all the books above-mentioned, that such justices have 
no more to do with one let to mainprize, than if he were at large, 
because such person can in no sense be said to be a prisoner, 
since it is not in the power of his sureties to detain him in their 
custody, as will be more fully shewn in the chapter concerning 
Bail. 


4ln«t. 167. 
r. Cor. 47. 
Sum. 168. 

S llaJc, 34. 


1511. 7. 6. 
4 Imt. 189. 
Sum. 158. 

2 Hale, 36. 

Dyer, 205. 
Sum. 160. 

2 HuJo, 36. 


Sect. 0. It seems clear, that such justices have not only power 
to discharge such prisoners as upon their trial shall be acquitted, 
but also all such against whom, upon proclamation made, no 
evidence shall appear to indict them; which neither justices of 
peace, nor justices of oyer and terminer can do. (*2) 

Sect. 7. Also there seems to be no doubt, but that the justices 
of gaol-delivery may award execution against such prisoners as 
have been outlawed for felony before justices of peace. 

Sect. 8. Also notwithstanding the commission of justices of 
gaol-delivery be in strictness determined after the end of tlnur 
session, yet it seems to be settled at this day, that they have 
power either to order the execution or reprieve of tlie persons 
who have been condemned before them. 


Con. Crom. 

Jiir. 126. 
Qim<n>, S.I’.C. 
13«. 77. 

K. X 39. 


Sect. 0* Also it is said by some, that justices of gaol-delivery 
may by the common law punish those who unduly bail pri.soiier.w, 
as being guilty of a negligent escape; but it seems needless 
strictly to examine this matter, since they have certainly such 
power by statute, as will be more fully shewn in the following 
part of this chapter. 


As to the Third Point, viz. What jurisdiction ju.stires of 
gaol-dclivcry have by statute, I shall consider the same — First, 
In relation to appellees. Secondly, To irregular bailment nf 
prisoners. Tliirdly, To sheriffs, &c. refusing to receive pri- 
soners. Fourthly, To persons convicted before former justices. 
Fifthly, To offences created by statute. 


« Hale. .‘16. Sect. 10. To tlie first particular, it is enacted by 28 £dw. 1. 

That tliey may award process into a foreign county against 
** tliose wlio shall be appealed before them by an approver;” 
as shall be more fully shewed in tlie chapter concerning Ap- 
provers. , 


Sect. 11. As to the second particular, viz. The power of such 
justices in relation to the bailment of prisoners, it is enacted by 
27 Edw. 1 . c. 3. commonly called the statute de finibus, “ That 
** justices of assize shall deliver the gaols of counties where they 
** take assizes, Ac. auid inquire if sheriffs, or any other, have let 
'* out by replevin prisoners not repleviable, or have offended in 
any thing contrary to the form of the statute of Westminster 

“ the 


(9) By 14G«».S. e,tO. he tInU pay no Are for such die^Ufe, bat the giMfler dnli reedre 13t. Aci. 
trom the county. 
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** thp first, G. 16. and whom they shall find guilty, they shall 
** chasten and punish in all things according to the form of the 
statute aforesaid.*’ 

Sect. 12. But this statute mentioning only justices of assize, it F.N. D. ssi. 
may perhaps be questioned, whether it is to be extended by 
equity to justices of gaol-delivery by special commission, not 
being justices of assize. 

Sect. l.*J. However, it is enacted by 4 l^lw. 3. c. 2. ** That 
“ justices assigned to deliver gaols shall have power to inquire 
*' of sheriffs, gaolors, and others in whose ward |H;rsons inflicted 
before wardens of the peace shall be. if they make deliverance, 

“ or let to mainprize any so indicted which be not inain|>ernable. 

“ and to punish the said sheriffs, gaolers, and others, if they do 
any thing against this act.” 

Sect. 14. It is observable, that this statute saith only in 
general, that such justices shall have power to punish the of- 
fenders therein mentioned, without saying, that they shall punish 
them accfU'ding to the form of the statute of Westminster the p. ('. 77. 
first, as the above-mentioned statute de Jimhm does; yet it is 
said, that they may punish them accortling to the form of the 
said statute of Westminster, as much as if it had been expressed. 

Sect. 15. Also it is enacted by 1 and 2 Ph. and Mary, c. 13. 

“ ’J'hat if any justice of the p*acc of the tfuorum, or coroner, 

** shall offend against the purview of the saitl statute, <>ither ns to 
“ bailing prisoners, or taking their examinations, or the inforina- 
*’ tion of those that bring them before them, or not putting the 
*' same in writ, or nut certifying them to the next gnul-delivery, 
or not putting in writing the e\idcncir given to a jury on a Slluls. li:i. 

“ coniner’s iiupiest of murder or manslaughter, or imt binding 
over iiiatcrial witnesses against persons accused of felony, to 
“ give eviilence at the next general guol-delivcry, or not certifying 
such evidence and also such recognizances, &c. the justices of 
gaol-delivery of the place where such ofl'cnee shall be coinmit- 
ted, upon due proof thereof by examination before them, shall 
“ for ev(‘ry such offence set such fine as they shall think meet, 

" &c.” 

Sect. If). As to the third particular, viz. The power of such 
justices in relation to shcrins, 8cc. refusing to receive prisoners. 

It is enacted by 4 Edw. 3. c. 10. " That justices of gaol-delivery 
“ shall punish sheriffs and gaolers refusing to take felons into 
** their custody from constables and townships without being 
** paid for such receipt.” • 

Sect. 17. As to the fourth particular, viz. The power of such 
justices ill relation to persons convicted before former justices. 

It is enacted by 1 Edw. 6. c. 7. ** That where any person or 4 Imi. C9i. 

** persons shall be found guilty of any treason or felony, for the 
which judgment of death should or may ensue, and shall be ,1^;, 

" reprieved to prison without judgment at that time given against j>owcr •» to 
“ hra, her, or them so found guilty, those persons that at any twii»po^oD, 
” hereafter shall by the kingf s letters patent be assigned *''**’ 

" justices to deliver the gaol where any such person or persons 

" found 
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** found guilly shall remain, shall have full power and authority 
** to give Judgment of death against such person so found guilty, 

and reprieved, as the same justices (before whom such person 
** or persons was or were found guilty) might have done, if their 
** commission of gaol-delivery had remained and continued in full 

force and strength.” 

Sect. 18. It hath been holden that thi.s statute extends not to 
convictions before justices of oyer and terminer, nut only because 
convictions before justices of gaol-delivery only are mentioned, 
but because the proceedings before justices of oyer and terminer, 
aAer the oyer determined, ought to remain in the king’s bench, 
and the records before the justices of gaol-delivery with the custos 
rotuiorum. 

Sect. 19. Also it scemeth, that since the statute speaks only of 
persons reprieved before judgment, it gives subsequeut commis- 
sioners no manner of power over persons condemned by funner 
justices ; and therefore it hath been holden, that if a person con- 
demned by former justices, plead a pardon before their successors, 
they have no power to allow it, but that the record ought to be re- 
moved by certiorari into the king’s bench, and the prisoner also by 
habeas corpus, and that there the parduu.8hall be allowed or disal- 
lowed. And from the same reason it .seems to follow that subse- 
quent justices have no (a) |>owcr from this statute to award the exe- 
cution of persons condemned by fonner justices and reprieved by 
them. But if judgment had not been given by the former justice.^, 
there is no doubt but that the subsequent ones might by force of 
this statute have allowed the pardon, or given judgment, and 
awarded execution, &c. as Uie nrst might have ^otie. (6) Also it 
hath been adjudged, that not only such subsequent justices as are 
authorised by the same king, by whom the former were commis- 
sioned, but also that the justices of the next king may have the 
like power by virtue of this statute. 

Sect. 20. As to the £fth particular, viz. The jurisdiction of jus- 
tices of gaol-delivery in relation to offences created by statute. 
By 33 Hen. 8. c. 9. s. SO. they may punish those who keep un- 
lawful gamiug-housus, or use unlawful games. By 5 Eliz. c. 9. 
8. 9. they have jurisdiction over perjury and subornation of 
perjury against the form of that statute. By 8 Eliz. c. 3. they 
may punish those who transport sheep alive. By 23 Eliz. c. 1 . 
8. 9. they may inquire of, hear, and determine offences against 
that statute in not coming to church ; and generally they have the 
like power in other statutes creating new offences, which it would 
be too tedious particularly to set dovfn in this place. 

Sect. 21. As to the fourth general point of this chapter, 
viz. In what place justices of gaol-delivery ought to hold their ses- 
sions, it is enacted by 6 Rich. 2. c. 5. ** Uiat justices assigned to 
“ take assizes and deliver gaols, shall hold their sessions in the 
** principal and chief towns of every of the counties where the 
** shire courts of the same counties were dien holden, or hereafter 
** s|)ould be holden.” For other matters relating to these jus- 
tices, see chapter 7. concerning Justices of Assize and Nisi Prius, 
and the chapter concerning Process. 

CHAP . 
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CHAP. VII. 

♦ 

OF THE COURT OF ASSIZE AND NISI PRIUS. 

The power of justicet of assize, whether m such, or u justices 4 t mt . isa. 
of nisi prius, iu relation to criminal matters, depen^ng wholly on Co. Lib is& 
statute, I shall only take notice of the principal branches of their 
jurisdiction of this kind, gpven them by several acts of pariiament; tag;, 

and for more particular inquiries concerning their audiority in 
other cases, and the nature, extent, and end of their commission, ^ 

shall refer the reader to Sir Edward Coke, and to Mr. Cromp* t Cromp.V«r. 
ton. (a) Coortt, fo. f04i 

The most considerable parts of their jurisdicUon in criminal 
matters, proper to be considered in this place, are such as relate, 

1 . To tlie delivery of saols. To counterfeiters of money. 

3. To appellees. 4. To conspirators, maintainers, and odier 
offenders of the like nature. 5. To offences of sheriffs, gaolers, ' 
and other officers. 6. To capital offences tried by writ of nisi 
prius. 7 . To the counties for which such justices of assize may 
be commissioned. 

Sect. 2 . As to the first particular, it is enacted by 87 Edw. 

1 . c. 3. commonly called the statute de Jimbws, ** that justices 
** assigned to take assizes, in every county where they do take 
assizes, as they be appointed incontinent after the assizes taken 
** in the shires, shall remain both together if they be lay ; and if one 
of them be a clerk, then one of the moat discrete knights of the 
** shire, being associate to him as a layman by the king’s writ, shall 
deliver the gaols of the shires, as well within liberties as with- 
** out, of all manner of prisoners, after the form of the g^ol deli- 
“■ veries of those shires beforetimes used. And the same justices 
** shall inquire then, if sheriffs or any otlier have let out by re- 
** plevin persons nor repleviable, 8 cc.” 

S^t. 3. Also it is recited by 8 Edw. 3. c. 8 . ** that offenders 
*• had been greatly encouraged, because the justices of gaol-deli- 
" very and of oyer and terminer had been procured by great men 
** against the form of the said statute of 87 Edw. 1 .*’ and there- 
upon it is enacted, ** that such justices shall not be made against 
** the form of the said statute.” 

Sect. 4. It seems to have been the most general opinion in the g, P. C.sr. 
construction of the abovementioned statute of 87 Edw. I. that the Reym, sr». 
purview of it extends only to cases of felony; and that is farther 
confirmed by the redtalof the sMute of 3 Hen. 5. setfordi more 
at laq;e in the following part of this diapter,by which it is declared, 

** that no judges but those of the ki ^*8 bendi, or special com- 
** missioners, have power to punish counterfeiters of mon^.** 

Alw it u aligned, that the purview cf the said statute of 3 Hen. 8. P. C. sir, ML 
5. impowerii^ justices of assize/having the kingfs commission for 
such purpose, to hear and determine the offences of such persons, 
would be vain mid to no purpose, if such justices, as such, had' 
power over sudi offences befiwe, by virtue of die said fimner ste- 
V 01 .. 11 . 0 tnte. 
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tute. And yet perhaps the contraiy opinion is the more plausi- 
ble ; for since the said statute is intended for the greater expedition 
* of justice, and the words of it' expressly extend to all manner 

of prisoners, why should they be restrained by a violent interpre- 
tation, inconsistent with the natural and obvious sense of them ? 
And since justices of gaol-<ielivcry, armed only with a general 
commission to deliver gaols of the prisoners in them are, according 
Supra, r. 6. •. 4. |o the better opinion at this day, authorised to deliver such gaols 
of persons accused of treason, as well as of others committed for 
crimes of an inferior nature, why should not the said statute, the 
intent whereof is to gi\c justices of assize like power with justices 
of gaol delivery, be construed to give them as large a power? And 
as to the aigumcnts drawn from the opinion of the makers of the 
above mentioned statute of ^1 Hen. 5. it may be answered, that 


perhaps the purport of the said tecital ino^ amount to no more 
than this, that no other judges but those therein mentioned would 
venture to take upon them a power to try such otfences, because 
it was not clearly settled that they had authority to do it. 


Summary, 16 K 
t Hale, 40. 403. 
40. 403 . 
S.1\C.A7. 
Crciin. Jitr. 126. 
l>^er, ‘10. 

Vide ii^Kui tliin 
point. 2 Hair. 
403 . 


Sect. 5. It sceniB to be tlie {jjrneral opinion. That justices of 
nssfxe, as such, by force of llu* said slaliite of the twenty -seventh 
of KilwanI the fust, may delis er gaols without any special 
cumriiissionfor that purpose; and this Hcetiis to be the most agree- 
able to the piii\]twv of the .said statute, if such justices be laymen; 
for .seeing the net provifies only, that if one of them be a elerk, 
then one of the knights of the county being associate by writ to 
him that i.s a layman, shall deliver the gaols ; and makes no men- 
tion of any such writ viliere both are lay men; but only says in 


general. that in siteli ease they shall remain both together;'’ it 
seems to imply that lay iiieii. being justices of nssi/e, shall have such 
power of couise. 


Sec ihr prerr- 
dent rliiip. bn t. 
4 . Hiicl thr I'yth 
»ert. of xUtn 
chapter. 


Sect. G. As to the srciJNu pautic i lar, Ws. The power of 
these justiet^s iii relation ti> eounteileiteis of inoiieN, it is rcciteil 
by the .statute of .'1 c. 7- that counterfeiting, elipping. 

washing, and other falsity of money, had then of late ahoundc'd. 
for that the piinishmeiit of the .same pertaineth not to any judges 
of the realm, hut to the king's jii.stiees before himself, or s}>ocial 
comniissioiiers theieto assigiit^d. and tiiereiipoii it is enacted, 
that the king’s justices assigneil to take assi/es in all the couii- 
ties of liliiglaiid, shall have power, by the king’s commissions, 
to hoar and determine in then sessions, as well of the couiitei- 
** feiting nlid of the bringing siicli false money into the realm, 
as of clipping, washing, and every other falsity of the said 
money.” 


s. r.C.58. 

SumiiMry, 164w 


Sect. 7. It scorns clonr from the manifest purport of this statute 
that justices of assize can claim uo power from it o\or any of the 
offences therein mentioned, without a special commission for 
such purpose ; but this statute being wholly in the aftirmative, 
and no way intended to abridge but enlarge the jurisdiction of 
such justices ; it seems clear, t^t if they had authority as justices 
of caobdclivcry b^ virtue of the abovementioned statute de finibns, 
without any special commission to deliver persons in prison for 
such crimM (which question is more folly handled in the prece- 
dent 
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dent |i«t of this chapter), they may stifl lawfully proceetl upon 
the said statute in the same manner ua before. 

Sect. 8. As to the tjiiku pahticvlab, viz. The power of jus- Sapr*,«t.4. 
tices of assize in relation to appellees, it is enacted by the S8 **^*’’* * 

Edw. 1 . commonly called the statute de appeliatis, that such 
** justices maj award process into any fon'ign county again8t^|>er- 
sons appealed by approvers, and priurced against them. Sic.* 

Sect.Q, It is made a doubt in Djer’s Heports, by what war- 
rant justices of assize hold plea of an appeal of robbery; and it 
is there holden, that they do it by virtue of the commission of stamf. i59. 
gaol-delivery. But it seems, that it ought not to lie intended to Co. Ui. *63. 
be the meaning of this report, that jti.stires of assize have no juris- 
diction as to an appeal of robbery, without an express commis- 
sion of gaol-delivery ; for since justices of assize, as such, have 
power by the abovementioned statute de finihus to deliver gaols of 
all manner of prisoners, after the form of the gaol-ilclivcries of the 
shires wherein they sit, why should they not, by force of those 
general words, deliver such gaols of persons proceeded against by 
way of appeal commenced before them, as well as of those pro- 
ceeded against by way of indictm<‘iit, as it seeni.s to bo taken for 
granted in other books that they may i ami therefore it seems to -zaKtl.A. 19 . 
be reasonable to take the abovpnienlioned report of Dyer in this * 

sense, that justices of a.ssize may hold plea of appeals ol robbery 
by the commission of gaol-delivery, given them implicitly by the 
said statute de Jinibus, in respect w lu*reof they seem to have all 
the pow’cr of justices of gaol delivery, whether given them by the 
common law or by statute, as fully appears from what immedi- 
ately follows the abovementioned passage in the said report, 
wherein it is said, that “the statute of 3 Hen. 7. e. 1 . gives justices Dyer, 9 ‘>. 

•* of assize the power by expri'ss words as to app(*als of death 
but it is certain, that the said statute i»f Henry the seventh does 
not expressly nieution Justices of assize, but saith only, '* that tin* 

** wife, 8lc. may commence an appeal befori* the sheiiflf and coro- 
** ners, or before the king in his bench, orjiisticesof gaol-<lelivery 
and yet it is holden in the said report, that this statute expressly 
extends to justices of assize ; from wliudi it seems inanifestly to 
follow, that such justices are taken to be included under the gi*- i.3 Cn. .15. 
neral notion of justices of gaol-delivery. 

Sect. 10. As to the FounTii particclak, viz. The power of 
justices of assize in relation to conspiratoi s, maintainers, and 
other offenders of the like nature, it is enacted by 28 Kdw. 1. c. 

10 . commonly called Articuli super chartas, “ that justices lusigned 
“ to take assizes, when they come into the county to do their office, 

** shall upon every plaint made unt«> them of conspirators, false in- 
•* formers, and evil procurers of dozens, assises, inquests and juries, 

** award inquest thereupon without writ, and shall do right to the 
** plaintiffs without delay.** 

And by 4 Edw. 3. c. 1 1. it is further enacted, “ that ^ jus- 
** tues of assize, whensoever they come to bold their sessions or 
** to^ take inquest upon nisi prius, shall inouire, hear, anddeter- 
** mtiM, as well at die suit of the king as at the suit of the psrty.'uf 
<* mamtamers, bearors, conspirators, fkc.** 

And the like is ordained by 20 Edw. 3. c. 6. by which it «• cn- 

o 2 acted. 
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acted, that such justii^s shall have commissions to inquire of 
" maintfciners and common embraceor8».&c.” 

.Sect. 1 1. Also by .*> Edw.3. c. 10. it is enacted, " that the jus- 
" tices before whom any assite, inquest, or jury shall pass, may 
*' inquire and determine Uie offence of any juror in taking money 
“ of either party, &c.’' 

Heft. 12. Hut by 38 Edw. 3. c. 12. it is ordained, " that no 
*' justice, ike. inquire of offices of the said offence, but only at the 
suit of the party, or of other, Scc." 

Sect. 13. And by .‘>2 lien. 8. c. 9* "it is further enacted, ** that 
" the justices of a.ssii’e of every circuit within this realm, and else- 
“ where within the king’s dominions, shall in every county within 
" their circuits, twice in the year cause open proclamation to be 
made, as well of the said statute as of all others made against 
** unlawful maintenance, champerty, embracery. See.” 

Seri. 14. As to the riiTii paktk’I’i. vk, viz. The power of 
justices of asni/e in relation to the offences of sheriffs, gaolers, 
and other offu'ers, it is enacted by 20 Kdw. 3. c. (i. “ that jus- 
'* tices of assi/e shall have commissions sufficient to inquire of 
*' sheriffs, cscheatnrs, bailiffs of franchises and their ministers, 
and of the gifts which tlmy take to execute their office. Sec.” 

Sect. l.>. .Also by 2.*l lien. b. c. lO. it i*»enactcd,“ that justices 
'* of ussi/e ill their .sus.sioii> shall have power to inquire, hear, and 
** deteriniiieof ollici* without special commission, of and upon all 
" sheriffs, uiider-.shci iffs, cleik-s, bailiffs, gaolei.s, coioiier.s, stew- 
*' ards, bailiffs of iianchises, or any other officer or minister doing 
“ contraiy to the .said .statute, u.s by extoiting money for the 
*' omitting of an arrest, orshevving ease oi favour to those who 
** shall be arrested, or by adiiutting peisons to bail, or deny- 
ing them the benefit of it, contiaiy to the form of the said 
« statute.” 

Sect. 1(». Also, by I lien. 8. c. 7. it is enacted,*' that justices 
** of assize and of the peace .shall have authority to inquire of and 
" determine, ns well by examinatioii as by piesentinent, the de- 
" fault of coroners, in not taking an inquest without fee or re- 
" ward, on the view of the body of any person slain by misad* 

“ veuture.” 

Sect. 17. As to the sixth PARTtcuLAK, ri:. The power of 
justices of assize in relation to capital offences tried by writ of 
nisi priuH, it is enacteti by 14 Hen. (>. c. 1. “ that the justices be- 
fore whom inquisitions, inquests, and juries, shall be taken by 
" the king^s writ of nisi prius, shall have power in all cases of fe- 
** lony and treason to give their judgments as w ell where a man 
** i.s acquit of felony or of treason, as where he is hereof attainted, 
the^ day and place where tlie said inquisitious, inquests, and 
" juries be so taken, and then from thenceforth to award execution 
" to be made by force of the same judgments.” 

iSerf. 18. In the construction of this statute it hath been 
holden,that if the plaintiff in appeal be nonsuited before justices, 
of nisi prittSj they have no power to arraign the defendant at the 

suit 
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wit of the king on the decfaration in thtf •ppeal, as justices be* 
folre whom an appeal is originally commenced may do. And the 
reason of this construction seem to be this» because the statute 
only mentioning that Justices of nisi prius shall give judgment 
where the defendant is acquitted or attainted, leaves their juris- 
diction upon a nonsuit as it was before. But it seems certain, 
that on the acquittal of an appellee such justices have power to^ 
inquire of the abettors, and also of the sumciency of the plaintiff* 
to answer the damages ; for since the statute of Westininster the leo. 
second, ch. lit. gives such power to the justices before whom an 4 ■*,^®**' 

appeal shall be heard and determined ; and now by force of kiI. 4.’ iV. 
14 Hen. a. it may be heard and determined before justices of mEd. 4 . i4. 
nisi prius, it seems necessarily to follow, that iustices of nisi . 

pnus shall have such power since the same statute of 14 lien. 0. ^7, 

And from the same reasoning it seems also to follow, that such silalr,3tt. 
justices may give judgment for the damages ; but constant ex- 
perience hath overruled it to the contrary. 


As to TUB SKVKNTIl PARTICCLAU, vtz. I'or what coiiiities 
justices of assize may be commissioned. . 

Sect. 19. It is enacted by 8 Rich. 2. c. Q. “ that no man of 
** law shall be from thenceforth Justice of assi/e, or of the coni- 
“ mon deliverance of gaols, in his <»wn county.” 


Sect. 20 . Alsu it is enacted bv ^1:1 lien. 8. c. 24. “ that no 
** justici*, nor other man learneii in the laws of this realm, shall 
*' use nor exercise the otKce of justice of assi/e within any county 
** where the said Justice was born, or doth inhabit, on pain of 
** one hundred pounds, &«'. Proxidt'd that the sail! act shall not 
“ extend to any jierson who shall he clerk of assi/(!s, and associate 
to any Justice of assize, nor to any mayor, sheriff’, recorder, 
** stewarrf, bailiff', sexvter, or other officer being born or dwelling 
within any city, borough or town within this realm of England, 
8cc. nor to ju.Hticcs of either bench for taking, hearing, or dc- 
*' termining assizes in the one bench or the other, nor to the 
justice, justice-clerk or clerks, of assizes in the duchy and 
county-palatine of l.,ancastcr.” 


*1' Sect. 2 1 . These two acts of Richard the Second and Henry 4 Comm. S68. 
the JCighth are explained and amended by 21 Geo. 2. c. 27. by 
which it is enacted, that the justices of either bench, the ba- 
“ runs of the exchequer, or any other persons learned in the law, 

“ w’ho shall be appointed justices of oyer and terminer or gaol- 
** delivery in any county in Fingland, may use and exercise the 
said offices of oyer and terminer and gaol-delivery in such 
“ county, notwithstanding they or any of them shall have been 
*' bom and do inhabit within any such county, without incurring 
“ the penalty of one hundred pounds imposed by 33 lien. 8.” 


+ Sect. 22. And by 19 Geo. 3. c. 74. s. 70. it is further 
enacted, " that wherever the courts of assize, nisi prius, over and 
" terminer, or gaol-delivery, for any county at large in England, 
" shall be held in or near any city or town that is also a county. of 
'* itsdf, and at the same time with the like or any of die like 
" courts for thspwaid city or town, the lodgings of the judge or 

“ judges 
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''judges shall be construed and^ takcm to be siteete both ^thin 
" the county at large, and also within the couo^ of such city or 
" town, for the purpose of transacting the business of the arises 
** for such county at large, and for the county of such city or 
" town, during the time such judges shall continue therein for 
" the execution of their several commissions/’ 


CHAP. VJII. 


OF THE COURT OF CONSERVATOR OF THE 

PEACE. 


St. Tr. 3ir. Conservators ov thf. pkafe, by the common law, 
were of two sorts, Fihst : Those who, in respect of their offices, 
had pow'er to keep the peace, but were not simply called by the 
name of conservators of the peace/’ but by the name of such 
offict'S, Secomily, Those who w^ere constituted for this pur- 
pose; only, and wore simply called by the name of conservators 
or wardens of the peace. 


(«) Liinib. 
c. 5. 

Dsit. r. 1. 

(b) n. Hi * 
14. lib 
DaJl. c« J. 

(r) Lamb, 

c. J. 


b. 1. 


ug. 


b. 1. 


Sect. 1. Of the first sort. Tin; king (a) is certainly the prin- 
cipal. from wdiom all authority of this kind w as originally derived, 
and who still continues to have the same in his ow n person. Yet 
it is said, (/>) that In' cannot take a recognizance for the keeping 
of the peace, bi'cuiise it is a rtilo in luw^ that no one can take any 
recognizance, who is not either a justice of record, or by com- 
mission. Also it seems certain, that (r) no duke, earl, or baron, 
as such, have any greater authority to keep the peace than mere 
private persons. 


<d)I)AU.r. 1. Sect * 2. The ( d ) lord chancellor or lord keeper of the great 
Lsitib. b. t. c. .3. SEAL, the lord high steward of England, the lord marshal, and 
?^oif*70 71 . constable of England, and every justice of the king's 

* bench, and, as some say, the lord treasurer, have, as incident to 
their ofticos, a general authority to keep the peace throughout all 
the realm, and to award process for the surety of the peace, and 
to take recognizance fur it. And the master of the rolls hath 
also the like power, cither us incident to his office, or at least by 
fWila. SQtf. prescription. fHiit neither priv\ counsellors nor secretaries of 
state are conservators of the peace. 

1011.6.7. Sect* 3. Also every court of record, as such, hath power to 

Lsm^b.i.c.:}. keep the peace w ithin its own precinct, as hath been more fully 
shewn cli. I. sect. 15. And the justices of "gaol-delivery may 
take surety of the peace from a prisoner before tliem, who was 
committed for not finding such suret} . 


(r) t.<iunb. b. 1. 
.a 3* 

H. 7 . 17 . 

& VaM., IS. 
C.C«r.S«. 


( /’) lUcog. 5. 
7. A.bl.„. 

I>dt. C. 11 . 


Svet. 4. Also every sheriff is a principal (e) conservator of 
the peace within his county, and may without doubt, eir o0ieio, 
award process of the peace, and take sure^ for it. And it seems 
the hatter if) opinion, that the security so taken by him is by 
the common lew looked on as e recogniauice or matter of re> 

cord. 
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ai^ not M a common oUigMion or matter in jmm only ; Un>b. b. i. 
for that it IS taken by him by virtue of the king’s commission, by <-• 
which he is entrusteci with the custody of the county, and 
sequently has by it an implied power of keeping the peace within (a>Soe the 
sura county ; and it is a general (a) rule, that whatsoever is done above 
by virtue of the king’s commission ought to be taken as a matter ^ 
of record. 

Sect. 5. Also evciy (ft) CORONER i.i another principal conser- (fr)Croiu. s. 
vator of the jieace within the comity of which he is coroner, and L»n*b. b. i.c.S. 
may certainty bind any person to the peace who makes an affray 
in the presence. Hut it seems tlm better opinion, that he hath 
no authority to grant process for the peace ; and it seems clear, 
that the security taken by him for the keeping of the peace (ex- 
cept only where it is taken by him as a judge of his own court for 
an affray done in such court), is not to bo looked on us a recogni- 
xauce, but as an obligation ; because it is not taken by one who 
acts as a judge of rcconi, or by the king’s commission, us ail (c) g 

recognizances ought to be. 1 ix-ticr b. aiul 

Sect. 6. Also every high and petit constable are by the ** 

common law conservators of the peace within their several limits, 
and may take such order for the keeping of tliu same, as hath 
been more fully sliewii book l.chap. 6.*). sect. l.‘l, 14, 8 cc. 

Seconbly, Conservators of the peace l>y the common law, 1 Comm. 34 . 9 . 
who were constituted for that purpose only, and were simply Si. Tr. 56t. 
called by the name of conservators or kt^epers of the peace, wore ** 
of two kinds — Ordinary, and Extraordinary. 

'riinsi! of the first kind were either by tenunr, or by election, 
or by prescription. 

Sect. 7. CoNSERVATous OK TllK KKAi'K by tenure, were t'o. Ijt. 106 . 
those who held lands of the king by this service, among others, i.*nib.b. t.c.S. 
of being conservators of the peace witliin such a district. * '* 

Sect. 8 . Conservators ok the peace by election were 49 Hen. 3 . 
those who were chosen to such office in pursuance of the king’s > taat. 174. 
writ to such purpose (as all sheriffs anciently were, and as all 
coroners still arc) by the freeholders of a county in the county 
court, after which election it was usual for thi; king to send ano- 
ther writ to the persons so chosen, commanding them diligently 
to attend their said office till they should receive a command 
from the king to the contrary. 

Sect. 9. Conservators ok the peace by prescription were ji. Peace, is. 
those w'ho claimed such power from an immemorial usage in Pmcrip. 79. 
themselves and their predecessors or ancestors, or those whose f* «. 

estate they had in certain lands, to exercise the like power, which 
wholly depended upon such usage, both as to its extent, and the 
manner in which it was to be exercised. 

Sect. 10 . It is^ questioned indeed by some, whether any (d)iiEd.4.6T. 
such power can be claimed by usage ? Yet if die power of hold- 5 
ing pleas, and even courts of record, wluch are of so bighn^ na- 4 449. 

ture, and imply m power of keeping Uie peace within their own 

precincts. 


Co. Ijt.106. 
l^nib. b. 1. c. 5. 
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precincts, may be daimed by. usage, as .at seems to be(a)certun 
that they may, it seems strange that the bare autiiori^ of keeping 
the peace in a certain district may not as wdl be daimed by such 
usage. 


Sect, 11. It seems, diat the power of such cmservators of 
the peace, whether by teiiiire, election, or prescription, was no 

{ 'renter than that of constables at dais day, unless it were en- 
arged by some special grant or prescription. 

Sect. 12. The bxtbaordinaey consbrvatobs op the 
PEACE were persons specially commissioned, in times of immi' 
nent danger either from rebels or foreign invaders, to take care 
of and defend such a particular district committed to their charge, 
and to preserve the peace within the limits of it ; and these had 
power to command the sheriff with his whole posse to aid and 
assist them. 


Of the Court of Justices of the Peace. 

Justices of the peace are of three sorts. First, By act 
of parliament, as the Bishop of Ely and his successors ; the Arch- 
bishop of York; and the llishop of Durham. Skcondey, By 
charter or grant, made by the king under the great seal ; as the 
mayors and chief officers in corporate towns. And Thirdly, 
By commission. 

For the bettm* understanding whereof I shall consider, 

1 . In what manner justices of the peace have been ordained 
by the several statutes. 

2. How they are to be commissioned in pursuance of those 
statutes. 

3. In what manner they are to be qualified. 

4. In what manner justices of the peace shall take the oaths 
of office. 

5. Who are incapable of acting as justices of the peace. 

6. What statutes concerning the peace may be executed by 
such justices. 

7* How far the justices of peace for a county may act out of 
it, or within the liberty. 

8. What 'commissions of this kind require a special suit to the 
king for granfii^ them. 

R. How fin such justices have power to proceed on indict- 
ments not taken before themselves. 

10. By what name they are to be described. 

1 1. What auffiority they have in relation to felonies. 

18. What authority they have in relation to treason, premuntre, 
and miqpiision of treason. 

13. What author!^ they have in relat^ to inferior offences. 

14. In 
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14. 1» what case* tb^ may ac^ aitliou|^ tbey are interested. 

15. How £ur ^lejr are impowered to administer oaths. 

16. How far they may act though nOt of the quorum. 

17. How far they are protected in the disdiarge of their duty. 

1 8. How far they may award costs. 

1. In what manner justices of the peace have been ordained. 

Sect. 1. The first statute is 8 Edw. 3. c. 16. which is in the 
following words : — ** For the better keeping and maintenance 
“ of the peace, the king willeth that in every county, good men 
** and lawful, which be no maiutainers of evil, or barrators in the 
** country, shall be assigned to keep the peace.” 

Sect. 8. And it is further enacted by 4 Edw. Q. c. 2. " that 
" there shall be assigned good and lawful men in every county 
to keep the peace ; and at the time of the assignments mention 
'* shall be made, that such as shall be indicted or taken by the 
" said keepers of the peace, shall not be let to mainprise by the 
sheriffs, nor by none other ministers, if they be not mainper> 
“ liable by the law ; nor that such as shall be indicted, shall nut 
be delivered but at the common law.. And the justices as- 
** signed to deliver the gaols shall have power to deliver the 
** same gaols of those that shall be indicted bi'fore the keepers 
*' of the peace ; and that tlic said keepers shall send their indict* 
" ments before the justices, 8(.c.” 

Sect. 3. By 18 Edw'. 3. c. 2. “ Two or three of the best re- 
“ piitatioii ill the counties shall be assigned keepers of the peace 
'* by the king’s commission. And at what time need shall be, 
** the same, with other wise and learned in the law, shall be 
** assigned by the king’s commission to hear and determine felo- 
*' nies and trespasses done against the peace in the same coun- 
** ties, and to inflict punishment reasonably according to the law 
“ and reason, and the manner of the deeil.” 

Sect. 4. By 34 Edw. 3. c. 1 . “ In every county of England 
“ shall be assigned, for the keeping of the peace, one lord, and 
with him three or four of the must worthy in the county, with 
“ some learned in tlie law; and they shall have power to restrain 
“ the offenders, rioters, and all other barrators ; and to pursue, 
“ arrest, take, and chastise them according to their trespass or 
*' offence ; and to cause them to be imprisoned and duly punished 
according to the laws and customs of the realm, and according 
*' to that which to them shall seem best to do by their discretioD 
*' and good advisement; and also to inform them, and to inquire 
" of all those who have been pillors and robbers in the parts be- 
" yond the sea, and he now come again, and go wandering, and 
” will not labour as they were wont in times past; and to take 
“ and arrest all those that they may find by indictment, or by 
suspicion, and to put them in prison; and to take Of all them 
" that be not of good fame, where they shall be found, tnlBafient 
surety and mainprise of dieir good behanour towards the king 
" and his people, and the other dufy to punish, to the intent that 
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** the pec^le be not by ciieb lioteiv or rebel* troubled nor enda- 
** mi^ed, nor the peace blemished, nor merchants nor others 
*' passing by the highways of the realm disturbed, nor put in the 
“ peril which may happen of such offenders; and alM to bear 
** and determine at tlic king’s suit, all manner of felonies and 
** trespasses done in the same county, according to the laws and 
“ customs aforesaid.” 


IS Rich. 2 . 2 . Sect> 5. By 17 Rich. 2. c. 10. ** In every commission of the 
13 Rkh. 27. u peace through the realm, where need shall be, two men of law 
" of tlie same county where such commission shall be made, 
" shall be assigned to go and proceed to the deliverance of 
•• thieves and felons, as often as uiey shall think it expedient.” 

Sect, 6. And by 8 Hen. 5. st. 1 . c. 4. " The justices of peace 
** in every shire named of the quorttm (except lords and justices 
** of either bench, and the chief baron, and seijeants at law, and 
** the king’s attorney for the time that they shall be occupied in 
** the king’s service) shall be resiaut in the same shire.” 


Sect. 7 - Also by 8 Hen. 5. st. 8. c. I. "Justices of peace 
" shall be made in the counties of England, of most sumcient 
" persons dwelling in the same counties, by the advice of the 
(«) The power *' chancellor, (o) and of the king’s council, without taking other 
of cliaiiwTy «« persons dwelling in foreign counties to execute such office, ex- 
nutiiikg thrm in, ** cept the lords and the justices of assizes to be named by the 
but hM HO right " king and his council; and except all the king’s chief stcw’ards 
to puni«h tlirm « 0 f t^e lands and seigniories of the duchy of J.4inca8ter, in the 
miiMiavioiir'; ** ^ofth parts, and in tins south, for the time being.” 
the retiress M to niuFc the King's Bcjich for an iiifurnmtloiig and afterwards the CQmpIttiuanta niajr opplj to 
chancery to turn them out of tbo coitiiuission. Atk. 2* 4 Su Tr. 705. 


Sect, 8. Also there arc many other statutes concerning the 
power of justices of the peace, all of which it would be endless 
to enumerate ; therefore 1 have only taken notice of those which 
concern their autliority in general ; and for those which concern 
the particular branches of it, I shall refer the reader to the books 
which treat principally of this subject. 

II. How justices of peace arc to be commissioned in pursu- 
ance of tlie above statutes. 


2 Ilaltr, 42. 43. 
4Ih*I. 171. 
Lamb. b. 1. c«9. 

3 Bum. 7, 

IMU 5. 


It is observable that the commission of the peace hath often 
been altered in several reigns, and that tlie present form of it was 
settled by the judges about the thirty-third year of Queen Eliza- 
beth, and is in substance as followeth : 


For the prrrow 
dent of a iiio- 
dem com mil- 
sitMi of the 
prace^ vide 
3 Bunt** Ju»- 
lice» 7. 


Sect. 9. Beginning with a salutation from the king to the seve- 
ral persons named in it, it afterwards assigns them, and every one 
of them, jointly and severally, the king’s iustices, to keep the 
peace in such a county; and to cause to be kept all statutes made 
for the good of the peace and quiet government of the people, as 
w^ within liberties as without; and to punish all those who shall 
frffond against Miy of the said statutes; and to cause all those to 
oonw before (hem, or some of them, who shall threaten any of 
the p^ple as to t^ir persons, or the burning of their houses, in 
order to compel liiem to 6nd surety for (he peace of good be- 
haviour; 
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lui«icN»» ««4 if aball r^aa#4t»>.Awl •uaii •urety, to cause 
than to be kept safely io prison tSl they lAott find it. 

Sect. to. Then it goes on and assigns fiien, and every two or 
more of them, (of wluch number eithm such or sudi a particular 
person among them is qtednlly required to be,) justices, to in> 
quire by the oath of good and lawfu men of the same county, of 
all felonies, witchcrafts, inchantments, sorceries, magic art, tres- 
passes, forestallers, regrators, ingrossers, and extortions whatso- 
ever, and of all other offences of which justices of the peace may 
lawfully inquire; also of all those who shall go or ride armed, Ac. 
or in companies, to the disturbance of Uw peace ; and also of all 
inn-holders and others who shall offend in the abuse of weights 
or measures, or selling of victuals, Ac. ; and also of all shenffs, 
bailiffs, stewards, constables, gaolers, and other officers, who 
shall be faulty in the execution of their offices; ami to inspect all 
uidictinents taken before them, or any of them, or other former 
justices of die peace for the same county; and to make and con- 
tinue process against all the persons so indicted, till they shall be 
taken, or render themselves, or be outlawed ; and to hear and de- 
termine all the felonies and other offences aforesaid: provided, 
that if a case of difficulty shall arise, they shall not proceed to give 
judgment, except in the presence of some justice of one of the 
benches or of assize. 

Sect. 1 1 . And then it coiiiiimnds them to make inquiries of the 
premises, and to hear and determine the same at certain days and 
places, which they, or any such two or more of them, shall ap- 
point. 

Sect. 1^. And dicnit goes on and commands the sheriff' of the 
county to return before tlunn at certain days ami places, to be 
made known to him by them, such and so many lawful men of 
his bailiwick, by whom the truth of the premises may be best 
known and inquired. 

Sect. 13. And then concludes by assigning some one of them 
keeper of the roils of the peace in the same county, and com- 
niaiiding him to cause to be brought befort: himself and his fel- 
lows, at the said days and places, the writs, precepts, processes, 
and indictments aforesaid. 

IK. Ill what manner justices of the peace are to be qualified. 
Sect. 14. By the o Geo. 2. c. IB. and 18 Geo. 2. c. 20. “ No 
'* person shall be capable of being a justice of the peace, or of 
** acUng as such, for any county, riding, or division within Kug- 
** land or Wales, who shall not have, eidier in law or equity, to 
** and for his own use and benefit, in possession, a freehold, 
copyhold, or customary estate for life, or for some greater 
estate, or an estate for some long term of years, determinable 
** upon one or more life or lives, or for a certain term originally 
** created for twenty-one years, or more, in lands, tenements, or 
** hereditaments, lying or being in England or Wales, of the deal* 
yeaiiy value of one hundred pounds, over and above what will 
" satisfy and dischaq^ all incumbrances that affect the same, and 
“ over and above all rents and charges payable out of, or in re- 
" spect of the same; or who shall not Imb seised of, or intitled 
“ unto in law'or equity, to and for his own use and benefit, die 

** immediate 
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** immediate reversion or remainder of and in lands, tenements, 
hereditaments. lying or being as aforesaid, which are leased for 
one, tvro, or tliree lives, or for any term of years determinable 
“ upon the death of one, two, or three lives, upon reserved rents, 
** and which arc of the clear yearly value of three hundred 
" pounds; and who shall not, before he takes upon himself to act 
" as justice of the peace, at some general or quarter-sessions for 
“ the county, riding, or division for which he does, or shall intend 
** to act, lirst take and subscribe the oath following: — 1 A. B. do 
** swear, that 1 truly and bona fide have such an estate, in law or 
*' equity, to and for my own use and benefit, consisting of 

{jtpec^tfing the nature such estate, whether messuagep 
“ land, rent, tithe, office, benffiee, or what else) as doth qualify me 
to act as a justice of the peace for the county, riding, or divi- 
sion, of , according to the true intent and meaning 

** of an act of parliament made in the eighteenth year of the reign 
" of his majesty King George the Second, intituled, an act to 
“ amend and render more eflcctual an act passed in the fifth year 
of his present majesty’s reign, intituled, an act for the further 
'* qualification of justices of the peace; and that the same (^except 
“ where it consists of an office, benejice, or ecclesiastical preferment, 
** which it sluill be sufficient to ascertain bp their known and usual 
names) is I 3 ing or being, or issuing oift of lands, tenements, 
orhereditanients, being within the parish, township, or precinct 
of , or in the several parishes, townships, or precincts 

** of , in tlic county of , or in tlie several 

** counties of (as the case map be.)* 

** Which oath, so taken and subscribed as aforesaid, shall be kept 
** by the clerk of the peace of the said county, riding, or division 
** for the time being, among the records of tlic sessions for the 
said county, riding, or division.” 

Sect. 15. By 18 Cit*o. 2 . c. 20 . s. 2 . " I'A’cry such clerk of the 
peace shall, upon demand for that purpose made, forthwith de- 
" liver a true and attested copy of the said oath in w riting, to any 
“ person, pacing for the same the sum of two shillings and no 
more; which being proved to be a true copy of such oath, to be 
*' kept amongst the records as aforesaid, shall be admitted to be 
** ipven in evidence upon any issue, in any action, suit, or infor- 
*' mation, to be brought upon this act.” 


Sect. 16 . By 18 Geo. 2. c. 20. s. 5. “ From and after the said 
“ twenty-fifth day of Mai;ch, any person who shall act as a justice 
** of the peace for any county, riding, or division, within that part 
“ of Great Britain called England, or the principality of Wales, 
** without having taken and subscribed the said oath as afore- 
“ said, or without being qualified according to the true intent 
“ and meaning of this act. shall, for every such oifencc. forfeit 
” the sum of one hundred pounds; one moiety to the use of the 

in which he most usually resides, and the 
** other moiety to the use of such person or persons who shall 
sue for the same, to be recovered, together with full costs of 
“ suit, by action of debt, bill, plaint, or informaUon. in any of his 
** majesty’s courts of record at Westminster, in which no essoin, 
” protection, wager of law, or more than one imparlance, shall be 

“ allowed; 
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*' allowed) and in ever^ auch action, auit, or information, Uie 
•* proof of his qualification shall lie on such penon against whom 
the same is brought.” 

IV. In what manner justices of the peace are to take the oaths 
q^l^cc. 

oer/. 29 . On renewing the commission of the peace, which 
generally happens when any person is newly brought into the 
ofiice, a writ of dedimus potestatem issues out of the court of 
chaiicen*, directed to some ancient justice, or other person, au- 
thorising them to take the oath of the person who is newly in- 
serted in the commission, which is usually in a schedule annexed, 
and to certify the same unto the court of Chancery on the day 
mentioned in the writ; unto which oath of ofiice are usually an- 
nexefl the oaths of allegiance and supremacy. 

Sect. so. The form of the oath of ofiice is us follows : — “ Ye 
shall swear, that as justice of the peace for the county of , 
" in all articles in the king’s commission to you directed, you 
shall do equal right to the poor and to the rich, aftci your cun* 
** niiig, wit and power, and after the laws and customs of the 
“ realm and statutes thereof made: and ye shall not be of couii- 
** sel of any quarrel hanging before you : and that ye hold y our 
“ sessions after the form of the statutes thereof made: and the 
issues, fines, and amerciaments that shall happen to be made, 
*' and all forfcitiiies which shall fall before you, ye shall cause to 
** be entered w'ithoiit any concealment or embe/./ling, and tinly 
“ send them to the king's evhequer. Ye shall not let for gift oi 
<ither cause, but well and fiuly ye shall do your office of justite 
“ of the peact* in that behalf: and that you take nothing for your 
“ ofiice of justice of the peace to be ilonc, but of the king, and 
“ fees ai'ciistoiiied, and costs limited by statute. And ye shall 
“ not direct, nor cause to b<' directed, any wariant (by you to lie 
" made) to the paities, but ye shall direct them tf> the bailifl* of 
*• the said county, or otiicr the king’s officers, or ministers, or 
other indifieieiit peisoiis, to do e.\ecutioii thereof. So help 
“ you Clod.” 

i* Sect. Jl. By I Geo. c. 13. “ All persons who are justices 
** of the peace at the time of any demise of the crown, and shall 
afterwards be appointed justices of the peace by any commis- 
** sion gianted by the succeeding sosereign, who shall take the 
“ oaths of ofiice of a justice of the peace befote the clerk of the 
** peace, or his deputy, for the rc&pcctise county or place for 
which he shall act, or intend to act, and who shalMiavc taken 
and subscribed at some general or quarter-session of the peace, 
“ the oath directed by 1 8 Geo. '2. c. 20. shall and may act as a 
'* justice of the peace fur such county or place, without being 
** obliged to take and subscribe again tlie said oath, and without 
incurring any penalty or forfeiture for the not taking and sub- 
“ scribing thereof.” 

i* Sect. 38. And by 1 Geo. 3. c. 13. s. 2. " And no person 

who hath taken the oaths usually taken by a justice of the peaci* 
“ under a writ or commission of dedimus potestatem, shall be 
“ obl%ed to have any other dedimus ptttestatem from the clerk of 
" the crown, to authorise «iy person or persons, therein to be 

*• named. 
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auned, to admintiM#! aglift t6 any aach Jaatioei tiew 

eommiMion of the fieaoe, the ooUia usually attfilMed to slicli 
dedimus, and taken by a justice of the peace: but 6le cleric of 
the peace, or his deputy, diall, on any new commiasion being 
issued, prepare a parchment roll, with the oaths usually taken 
under the dedimus potestat4fn annexed to and ingrossedon sjach 
loH. and shall administer, without fee, the oaths in such roll 
specified, to every such justice of the peace within 6te respec- 
tive counties or places for which he shall act or intei^ to act, 
who shall desire to take the same; and every justice, after 
taking the oaths contained in the said roll, shall subscribe his 
name on the same; and the roll, with the oaths so taken and 
subscribed, shall be kept by the respective clerks of the peace 
of the respective counties or places among the records of the 
sessions.’^ 


Sect, 33. Some doubts having arisen upon the meaning of 
this act, it is declared by 7 Geo. 3. c. 9. ** That all persons ap- 

pointed justices of the |>cRce by any commission or cominis- 
sions granted by his present majesty, who have taken and sub- 
*' scribed, or shall take and subscribe the oaths mentioned in the 
*' ] Get>. 3. c. 13 ; ami all ixrrsoiis who shall be appointed jus- 
“ ticcs of the peace by any comniissioii or commissions which 
" shall bo granted after his majesty’s demise, by any of his suc- 
" cessors, kings and queens of this realm, and shall have, after 
** the issuing of the first rommissioii, whereby such peraou shall 
" be appointed Justice of peace, in the reign of any such king or 
queen, taken and subscribed the said oaths, shall not be obliged 
during the reign of his present majesty, or during any future 
" reign, in which such oaths shall have been so taken and sub- 
scribed as aforesaid, to take and subscribe the same oaths for, 
'* or by reason of such person being again appointed justice of 
the peace by any sidiseijuent commission or commissions 
“ which shall he granted during any such reign ; and shall not 
*' incur any penalty or forfeitnic ri>r the not taking or subscribing 
“ the said oaths,” (‘i) 


V. Who are incapable of acting as justices of the peace. 

•f- Sect. 34. It is said that if a justice of the peace be created a 
duke, archbishop, marquis, earl, viscount, baron, bishop, knight, 
judge, or serjeant at law, yet this will not take away his authority 
as justice of the peace; but if he be made coroner, this, by some 
opniions, is a discharge of his authority of Justice, lly 1 ^fary, 
scs. 2. c. 8. *' No person having or using the office of a sheriff of 
** any county, shall use or exercise the office of a justice of {teace, 
** by force of any commission or otherwise, in any county where 
he shall be sheriff, during the time only that he shall exercise 
** the said office or sheriffwick: and all acts done by such sheriff 
by authority of any commission of the peace, during the time 
abovesaid, shall be void.” 


i* Sect. 35. By 5 Geo. 2. c. 18. *' No attorney, solicitor, or 

“ proctor, 

(t) In gram! thm*. i. an in4«Nmi^kigcl.iHein the 10 Cmve, within the time which in inch set 
w>me Mt of eTcnr lestisB of parlMmeai. pmrided' nsontij IWM. 
the justice* qtuilujr Mcordiug to the injunctions of 



ck,m 


m 


jus'Ticss m ^mBmuLCE. 


** ptoctsf^in any oo«ut ^ ^ a jm* 

'* tiee of tiM pemte, within mf Wmiig i ^ '.off- Enf^and or Wale*, 
*‘ doting dm time he shall pracdte to auch duuracter.’* 

-f Sect. 66. It is also enacted by 9 Geo. S. c. SO. s. 5. That 
" It shall and umy be iawfol to and for the treasurer, comptroller, 
** surveyor, clerk of the acts, or any commissioner of the navy for 
** the time being, from time to time, in all places vrhatsoever, to 
** do, perform, exercise, and execute the office and duty of a jus- 
** tice or justices of the peace to all intents and purposes whatso- 
ever, in causing any person or persons who shall be chared 
** with counterfeiting, m* procuring to be counterfeited, any fainer 
“ of attorney, bill, ticket, certificate, assignment, last will, or 
*' other |>ower or authority ; or with uttering or publishing die 
" same as true, in order to receive any wages, pay, or other allow- 
** ance, due to any officer, seaman, or other person, in the service 
** of his majesty ; or with taking or procuring false oaths to be 
" taken for any of the purposes aforesaid ; or to obtain die pro* 
** bate of any writ or letter of administration in order to receive 
such wages, pay, or other allowance ; or with stealing or eni> 
bezzliiig any naval stores (<i) the property of the king, to be ap- 
prcliciidcd, coniiiiitted, and prosecuted for the same.'' 

hossionh hat jurisdiction over this ofVrncc, And inny inflict a pctiAlry of £?t)0, and iinpriM 
the oflendcr. 

VI. What statutes concerning the peace may be executed by 
such justices. 

•f Sect. 37. It seems certain, that by virtue of the said coniiuis- 
.sioii they may exoeute all statutes whatsoever made fur llie ImUcr 
keeping of the peace, and eniise«|ueiitly those of Winchester and 
Westminster, uml all others coiu cruiiig tint peace, inatie before 
the reign of baiwani the 'I'liird, in whose lime justices of peace 
were first iustitute<i; for all tIios»* statutes were expressly men- 
tioned ill the ancient coiiimissuins of the peace, ami have always 
been undonbteiily takc'ii to be iiiciniled in the general words of 
the present cotniiiission; and yet none of the statutes which ordain 
the office of justices of peace, say any thing conce.rning the exe- 
cution of the said former statutes, so that the power of justices of 
peace, in relation to those statutes, seems entirely to depend on 
the king’s commission, and j'ct hath always been unquestionably 
allowed. I'rom whence it appears, that regularly the king, by bis 
commission, may authorise whom he pleases to execute an act of 
parliament. 

1* Sect. 38. Justices of peace cannot execute a statute in the 
case of a new-created offence, unless authority be given to them 
for such purpose in express words. 

i* Sect. 30. They cannot therefore proceed upon the statute of 
usury,(cr) or upon the 1 and 2 Philip and Mary, c. 1 1. for using 
more looms than ooe,(&) or I and 2 Philip and Mary*, c. 7. for sel- 
ling wares in a corporation, (r) or upon the 2 and 3 Edw. 0. 
c. 4.(d) nor upon the 3 Eliz. c. 14. for forging a false deed^e) 

VII. How justices of peace for a county may act out of it, or 
within a liberty. . 

f Sect, 44 . It is said that th^F have no coercive power when 

out 
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out of the county ; and therefore that an order of bastardy, or an 
order for payment of labourers’ ws^es, made by them out of the 
county, is not binding. Yet it is said, that rec<^izances and in.- 
formations voluntarily taken before them in any place are good. 

i* Sect. 45. And for the greater ease of justices of the peace for 
any county of this realm, it is enacted by 9 Geo. 1. c. 7. s. 3. 
'* That if any such justice of the peace shall happen to dwell in 
*' any city, or other precinct, that is a county of itself, situate 
*' within the county at large, for which he shall be appointed jus- 
" ticc of peace, although not within the same county, it shall and 
" may be lawful for any such justice of peace to grant warrants, 
“ take examinations, and make orders fur any matters which any 
“ one or more justice or justices of the peace may act in at hia 
** own dwelling-house, although such dwelling-house be out of 
" the county where he is authorised to act as a justice of peace, 
** and in some city, or other precinct, adjoining, that is a county 
** of itself; and that all such warrants, orders, and other act or 
acts of any justice of the peace, and the act or acts of any con- 
stable, tithinginan, headborongh, overseer of the poor, surveyor 
** of the highways, or other ofKcer, in obedience to any such w ar- 
rant or order, shall be as valid, good, and effectual in the law, 
although it happen to be out of the limits of the proper pre- 
*' cinct or authority: — Provided that nothing in this act shall im- 
** power justices for counties at large to hold their general tpiarter- 
** sessions in the cities or tow’ns wliich are counties of themselves, 
*' nor to empower justices of peace, sheriffs, bailifts, constables, 
headboroiighs, tythingmen, borough-holdeis, or any other 
“ peace-officers of the counties at large, to act or iiitcrmcddlc iii 
“ any matters or things arising within cities or towns which are 
counties of themselves, but that all such actings and doings 
*' shall be of the same force ns if this act had not been made.’* 

i* Sect. 4G. And by 128 Geo. 3. c. 49- to remove all doubts re- 
specting the construction of the above statute, it is enacted, 
** That it shall be lawful for any justice acting for any county at 
“ large, to act as such at any place within any city, town, or pre- 
" cinct, being a county of itself, and situated within, surrounded 
** by, or adjoining to, any such county at large. But the same 
** shall not extend to give power to the justices for any county at 
** large, not being justices for such city, town, or precinct, or any 
constable or other officer acting under them, to act or intermed- 
“ die in any matter or thing arising within any such city, town, or 
“ precincty in any manner whatsoever.” 

Sect. 47. And it is to be observed, that the justices of peace for 
a county have, by their commission, an express authority as well 
within liberties as without; from whence it seems clearly to fol- 
low, that they may execute their office within a town which has a 
special commission of the peace for its own limits, unless such 
commission have a clause, that no other justices, except those 
named in it, shall any way concern themselves in the keeping of 
the peace within the liberties of such town; and it may 1m: ques- 
tioned, whether such a special clause in such a commission do 
absolutely make void the act of any county-justice within such 
town, since the commission for the county seema ns fully to give 

those 
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those named in it a Jurisdiction over all such towns within the 
prMinct of it, as such comniission for a town doth exclude them; 
and the justices for the county seem to he under no necessity of 
informing ihetnseixes of the contents of a commission which they 
have uotbiiig to ilo with; yet if Uiey have express iioticu given 
them of such a restraiuiug clause^ and proceed to act within such 
town in defiance of it, they may perhaps be punishable for their 
contempt of the king's pruhibiiioii; and yet perhaps it may be 
4 uestioiicd whether their acts be void, lor the reasons ubove- 
iiieutioiied. 

+ Seri. 48. It has been resolved, that if (//) the crown grant to 
any city to have justices of its own within itself, excluding the 
county justices from iiiteriiieddling in the ordinary business of a 
justice of the peace, that in such case the act of the county jus- 
tices will be void, and not bo considered only as a breach of the 
franchise; and that where the\ are generally named, as in the 
12 Car. 2. r. 23. which gives the jurisdiction in excise matters 
“ to justices of the peace re>i<iing near the plaee xvIutc the for- 
“ feitiire shall be made, or tdTcnce committed/' they have' eon- 
current Jurisdiction as ihcir Kx'ulity may chance t«i In*. 

+ Sect. 49. So also it has been resolvetl, (ij) that a cliarter 
giuiiting jurisdiction t<« borough magistrates over a distriei not 
within tile borough, doi^s not exclude the county jiistif*i*H from 
having a concurrent jin isdietum witlioiit express words in the 
charter, 'riiercfore, altiioiigli by cliailt'r thi^ mayor and some 
of the aldermen of London liave jurisdiction in Southwark, yet 
as the charier contains no non iitirooiiitcfit danse as to the jiis- 
tiees of the eunnly of Surrey, the hitler have a conciiiTeiit juii.s- 
dietiuii with tiie former, (c) 

+ Sed, lint doubts and ipii'stioiis have aiiM ii touching tin? 
commitment of offeinh'i s liy justices of iht? peace of liberties and 
corporations, to the hotist s of correi tion of coimtii s, ridings, 
or divisions, in which such libeities and cotp<iiaiioiis are siuuitt*, 
though the inhabitants of siieh liberties and corporations contri- 
bute to the maintenance and support of such houses of correc- 
tion; it is enacted by !.'> (Jeo. 2. c. 24. 'Fliat in all cases 
where any person liable by law to be commilteil to the house 
of correction, shall be apprehended within any liberty, city, or 
town corporate, whose inhabitants are coiitribiitiiig to the «u|>- 
•* |>ort aiul inaiiitenanee of the house or bruises of correction m 
the county, riding, or division, in xvhich such liberty, city, or 
town corporate, is situate ; it shall and may be lawful for the 
justices of the peace of such liberty, city, or town corporate, to 
commit such person to the hous«j of correction of the county^ 
** ndiii(|, or division, in which such liberty, city, or town corpo- 
** rate, is situate, and such persons so committed shall be dealt 
** with, &c. to all intents and purposes as if committed by the 
'' county, &c.” 

+ It also frequently happened that persons against whom war- 
rants were granted by the justices of the }>eace for the several 
counties w^ttbin^thb kingdom, escaped into other counties or 
places out of jfre jurisdiction of the justices of the peace granting 
VOL. II. i: such 
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sach tivarrants, and thereby avoided being punished for the 
offences wherewith they were charged. It is therefore enact- 
ed by 24 Geo. 2. c. 5.5. That in case any person, against 
whom a warrant shall be issued by aiiy justice of the peace for 
** any county or place within this kingdom, shall escape, go into, 
** reside, or be in any other county or place out of the jurisdic- 
** tioii of the justice granting such warrant as aforesaid, it shall 
** and may be lawful for any justice of the peace of tlie county or 
place where such person shall escape, go into, reside, or be, 
and such justice is hereby required, upon proof being made 
upon oath of the liaiid-writiiig of (he justice granting such 
** w^arraiit, to indorse his name on such warrant, which sliuii be 
a sufficient authority to the person bringing such warrant, and 
to all other persons to whom such warrant was originally 
directed, to execute such warrant in such other county or 
place out of tlie jurisdiction of the justice granting such war- 
** rant as afiiresaid, ami to apprehend and carry such offender 
** before tlie justice who indorsed such warrant, or some other 
justice of such other county or place? where such warrant was 
indorsed, in case the offence, for which the offeiidcT shall be so 
** apprf'lteiided in such other county or place as aforesaid, shall 
bailable in law, ami such offender shall be ready and willing to 
** give bail ftir his appearance at the next assizes or general 
** gaol-delivery, or next general qiiarter-ses>ions of the peace to 
“ Im‘ lieltl in and for the county or placi* where the offence w'as 
** coiiiinitttHi, ill the same matiiior as the justices of the pi*aee of 
the propcM' county or place should or might have done in such 
proper county or place; and the justice of such other county 
or place so taking bail as aforesaiil, shall deliver the recogiii- 
** /aiice, togellier with the exainiiiation or eoidessioii of sueh 
‘‘ offender, ami all other pr<icecdings relating thereto, t«i the coii- 
stable, litliiiiginaii. or other person or persons so apprt:ht*mliiig 
sueli offender a\afore.said, who are hereby required to receive 
“ the same, and to deliver them o\er to the clerk of the assi/es, 
or clerk of llu' peace of the county or place where such of- 
" fender is it'qtiired to appear by virtue of such rccogiiizance; 
** and oil default so to dt?livt‘r over the same, the person neglect- 
ing shall forfeit TU), And in case the offence for which such 
** offender shall be appreheiideil and taken in any other county 
or place shall not be bailable in law; or such offender shall 
not give bail to appear as aforesaid to the satisfaction of the 
“ Justice before whom such offender shall be brought in such 
*' other county or place; then, and in that case, the person a(i- 
preheiiding such offender shall carry and convey such ofiender 
** before one of the justices of the peace for the proper county 
or place where such offence was committed, there to be dealt 
with according to law*. — No prosecution shall be brought 
against the justice for or by reason of his indorsing such war- 
** rant. Hut the justice who originally granted the warrant, may 
** bo prosecuted in the same manner as he might have been if 
*• this act had not been made.*’ 


^ By 28 Geo. 3, c. 49. reciting that the administra- 

joining countif#, justicc was frequently obstructed for want resident 

Jiistices 
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justices of die peace, it is enacted. ** That any justice of the 
** peace acting as such for any two or more counties, being ad* 

" Joining counties, may act as a justice of the peace in all matters 
“ and things whatsoever concerning, or in any wise relating to 
" any or either of the said counties; and tlmt all acts of such 
“ justice of the peace, and the acts of any constable, or other 
** officer in obedience thereto, shall be ns valid, good, and eflec- 
" tual in the law, to all intents and pur|)uses whatsoever, as if 
" such acts of the said justices had been dune in the county to 
** which such acts more particularly relate; and all constables 
and other officers of the said county or counties to which such 
** act or acts relate, are hereby authorised aiul required to obey 
“ the warrants, orders, directions, act and acts of such justice or 
justices so granted, given and done, and to do and perforin 
their several oflices and duties, under the pains and penalties 
** to which any constable or other oHict^r may be liable fur a 
“ neglect of duty: Provided always, that such justice or justices if ii„y rr-ido in 
btr personally resilient in one of the saiil couiitii's at the time • at iIh< 

“ of doing such act or acts : Providinl also, that the warrants, “‘•"“K' 

" orders, or dircirtions, so to lie given and granted, be directed 
'* and given in the first instance to the' constable or other officer 
“ of the county to w hich the same mon* particularly relate.” 

•f- .SVi7. Ily 28 (Ico. .0. c. -Iff. s. 2. it is enacted, “ That, 

“ from and after the passing of this act, it shall and may be law- "'«v ''“ov 
“ fid tor any constable, ty thingman, headborongli, or other peace 

oftieer. or any other person or persons apprelieinlin^ or taking; Vnr i)if ntnniy. 

“ into eustiul\ any person or pers«»iis <ifleiuliii;' ri;;ainst law, ami •••»»<****■“<<***>»*» 
“ whuin they laulnlly may ami onj^ht to apprehc'iiil ami take into 
eiistoily hy \irtm! of his or their ofliee or fifliees, or olhei wiso 
“ ho\vsoe\<T, to eoiney ami take the pi*rsf>n or persons so ap- 
prehemled or taken into ciisloily as aforesaid, to any Jiistiee oi 
" jiistiees f)f the ptruee aetiu<; for the said eoiiiity, and resident in 
** sueli adjoining county as aforesaid; and the said constahh^s, 

" tythingiiieiiy headboroughs, and other peace-ofTicers, ami all 
and every otlji*r person or persons, are hereby authorised, 

(‘iiipowored, and rc<piirc*d^ in all such cases, so to act in all 
“ things as if the said justice or justices of the peace was or were 
resident within the said county to which they respectively In:- 
long; and all and every person or prjrsoiis obstriieting or liin- 
dering the said constables, tytiiiiigiiieii, lieadboroughs, f>r other 
'' peace ofticers, in the execution of their respective offices, in 
** the said county or counties adjoining as aforesaid, shall be, 
and arc hereby made liable to the same pains and penalties 
for such obstruction and hinderance of the said officers in the 
** execution of their respective oflices, as if the same had been 
committed in the county for which the said constables, tything* 

'' men, headboroughs, or other peace-officers, were appointed to 
act/* 

VIII. WImt commissions of this kind require a special suit to 
the king for granting of them. 

SecL 53. It seems agreed, that notwithstanding all such com- LJimb. b. i. 
missions must be in the king’s name, as hath been more fully 5 ^ 

shewn chapter the fifth, section the first, yet there is not any c. 5. 

B 3 * need 
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need of a special suit or application to, or warrant from the king, 
for the granting of tlif'in ; t^>r this is only requisite for such as are 
of a particular nature, as constituting the mayor of such a town, 
and his successors, pc rpcdual justices ot the peace within their 
liberties, &c. wliirli t otiiiiUHsions are neither revocable by the 
king, iior deterniiiiahh? by his death, as the coininissioii for the 
peace is, (//) which is made of course by the lord chancellor, 
according to his discretion. 

]\. How far justices cjf peace have* power to proceed on in- 
dictiiH'Uts not taken betme tiu niselves. 

*Ve*t7. 54. It is certain, that subsequent justices of peace may 
procecsd iipcjn indictiiients takt*n heture their predecessors; but 
this seems chietly to depend iipc>ii 11 Hen. ti. c. (i. which, re* 
citing tin* iin:orivc*iiieiice that phras and p^o<a^s.ses upon indict- 
ments bfdore justices of the peace had often been discoulinued 
liy ttiaking r»f tn*w coniinis.'^ioiis of the peace, to the great loss of 
the king. Sic*, oiclains, “ 'riiat such pleas, suits, and processes 
before justices of the peace, shall not be discontiiuied by 
in \v cotiiinissioiis of the peace, hut stand in force; and that 
tin? new jnsti(‘es, aftt*r that they ha\e the records of the same 
•' ph*as and processes before them, may coiitiiiiie, and tinally 
“ hear and deteiiiiiiie the same, &c/* And this is further con- 
linne^l by I Fdw. (i. c. 7- s. (i lint it is certain that they can- 
not proi’ced (»ii an indictment taken before a eo!c»n(*r, or jnstiees 
of o//er and terttiuwj\ or gaol-delivery, nor deli\i*r pc'i>ons sus- 
p<?eted by proelainathni. Jtut by I halw. 4. c. 2. tln*y art^ 
eiiahhui to proceed on iiidietineiits taken before the shei iif at his 
tonrii. 

X. By what name such justices are to be described. 

Sect, ho. It is observable, that tliey are expressly eommis- 
sioned by the name id' “justices of peace;*' and in no part of 
their commission are called by the name of “ keepers of tin? 

peace;** jet itiasiiiuch as by IH Fdw. c. *J. which is one of 
the lirst statutes made coiicerniiig iheir institution, they are ex- 
pressly called “ keepers of the peace;’* and the principal end of 
their oHice is for the keeping of the peart*; and their iisiial 
description in certioniris is by the name of “ keepers of the peace;” 
it hath been adjudged, that the caption of an iiulictmeiit (where- 
t>f iiistiees of peace have counsance), coram A. B. et C. D. r/is- 
ioailms fads et justidariis ihmiai reg/s in such a place, is pt»od, 
without expre.ssly naming them justices of peace. Also it hath 
been resolved, that the description of justices of peace by the 
name of jastidarii domini regis ad pavem eoaservandam, 6fc, is 
good, without iiayiiig ad pacem domini regis, for that it is neces- 
sarily implied, ((i) 

+ Sec/. 5(i. And it is recited by 2() Geo. C. c. 17. '‘That 
whereas authority is given by many acts of parliament to two 
or more justices of the peace, whereof one or more are to be of 
the quorum^ and that divers acts, orders, adjudications, warrants, 

confirmations 
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confirmations of indentures, and other instruments doiu% made, 
and executed by two or more justices of the peace, without 
exprcHsing tliat they are, or that one of them is of the quorumy 
have bueu and ina\ be for that reason onK, impeaelied, set aside, 
and \acated;'’ it is therefore enacted. '^rimt no act, oriler, adju- 
dication, wariunt, indenture of apprenticeship, or other instru- 
** meiit already made, done, or c?xecnied, or hereafter to he made, 

“ done, or executed by two or more justices of the peace, whieh 
“ doth nut express that one or more id* the jiistiees is or are of 
** the f/uortiftif shall be impeached, set aside, or vacated for that 
defect only.” 

XI. What authority justices of peace have in relation to 
felunies. 

Sect, u7- It is observable, that such of the said jiistie.(*s as are Com. 45. 
of the quorum only are expressly authorised to iiiqiiire of, and 
hear and fleterniim,' felonies aiul trespasses, and that the above- 
mentioned statute of tS l^dw. after it hath ordained, 'riiat 
some persons shall be assigned keepers of the peace by llie 
** kiii,<;’s coiiunission,” saith in aiiolber distiiu t clause, ** Tlial at 
** what time iu‘('d shall be, the same shall In; assigned by tbe 
kin;;’.s eoiiiiiiissioiis to hear and deteiiniiie felonies and ties- 
passers, SCe.” I'roin vvlu iiee it is iidrrn*<l, that justices 4)f 
jieae.e have no powi i to hear and determine (#/) felonies, unless I'jo. 

tln'N be anllioiised s<» do b\ the express words nf their <*oiii- I*- C. 
mission. Ainl lliis opinion is further eoiifirmed l>y the aiithorily v 07 . 

of tin* \ear hooks off/;) *1 Kieli. pi. !b a. h. and IC lien. 7. /Iltli*, li. 
pi. a. \\ln‘H’in it is adjnii^<‘d. that a artionni to n'lnovi! *^- *“**“ *• 

c'eitain iiitla'tiiH ids lakeii In ioit* jii-liees of prai’e was no! y^ooil, :i‘>l 

bec'anse it named ihein only ** jiistiee of peaei /* without adding 
that they were also assigned to hear and delermine felonii.s,” 

&.C*. ^'c't it seems, that it inav pnd>alilv be ur^iical for tlie eon- 

Irarv opinimi, that the statute of .*M IMw . e. 1. is expiess, 

“ tliat the pi rsons assi^in d for the Keepiii;^ of llie. pt aee shall 

** havi* powi r (^amoin^ othi r things) to liear and determine felo- 

“ iiies and trespasses/’ &e. And this seems to In* the principal 

ground of the rc'solntioii in the ease of Hurnes Constaiitiiie(r), o ) Cn. .tar, :w. 

wherein it is adjnd^t^'d, that the selliii*; foitli of an iiidietmeiit in j 

a lieelaiatioii as taken befoie. “ jnsliee.> of peace bein^ also ^^4/^ 

** assi«;ned to hear and d(*leriiiiiic felonies/* tie. was well jus- 
titled upon oqvr of llie record, wherein it was laki'ii befoie “ jus- 
tices of peace,” without addin;;, that they we.ie •* assigned to 
hear aiicl dc:termine felonies,” &c. And us to the authority of 
Staunford and Hale, it may be answered, that their opinion is 
expressly grounded on the wording of the statute of 18 Edw. .‘1. 
and it does not appear that they considered the purport of 31 
l^ilw. 3. As to the autliority of 2 Uich. 3. pi. J). it may be 
answered, that the certiorari therein meiitioneil was for lhc‘ 
removal of an indiclineiit for counterfeiting coin, and that the 
power of justices of peace to take such an indictment depends 
wholly upon the statute of 3 Hen. 5. c. 7- wdierehy it is enacted, 

” That the justicc.s cif peace throughout the realm shall have 
power by the king\s commissions to inc|uire of the said 
** offence.” And as to what is said in 12 Hen. 7. c. 2.>. it may 

be 
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Sect, 58. However it is certain, that such a clai^ in the ctun* 
mission of justices *' to hear and determine felonies. jScc.’* gives 
them no jurisdiction o»er an offence which bjr statute is s|>ei^ly 
appointed to be determined by justices of oyer and terminer, be- 
cause " such justices** shall be intended to mean such justices of 
oyer and terminer only which properly and usually are so called, 
and not those who arc distinctly known* by another name. And 
from hence it follows, that justices of the peace have no power to 
take an indictment upon this statute of 5 Eliz. c. 14. concerning 
forgery ; nor on the <2 and 3 Edw. f). c. 24. against accessaries in 
one county to felonies in another ; nor on any other statute which 
specially limits the jurisdiction of determining any other felony to 
other justices of a particular denomination. Yet inasmuch as all 
felonies include in them a breach of the peace, and the 2 and 3 
Philip and Mary, c. 10. which directs justices of peace to take 
the evaminations of all such persons as shall be committed by 
them for felony, seems to suppose them to have a general power 
of committing all persons accused of any kind of felony, and the 
geneial practice has always been agreeable hereto, it is said, that 
jiistit es of the peace may take the examination of persons brought 
before them for any kind of felony, and commit them to prison ; 
and uNo take the information of the prosecutors upon oath, and 
bind them over to prosecute, and commit those who shall refuse 
to he so bound, if it appear that they can give material evidence. 
Also, inasmuch as the said statute of 2 and 3 Philip and Mary, 
r. 10. and also 1 and 2 Philip and Mary, c. 13. direct justices of 
pence, in cases of ** homicide and other felonies.** to take the exa- 
mination of the offenders, and information of others, and to certify 
the same to the justices of gaol-delivery, it hath been generally 
thought advisable for justices of peace to proceed no farther in 
relation to any felonies though within their commission, except 
only petit larcenies. (7) 


XII. What authority justices of the peace have in relation to 
mzASOVi, preemuairtt and misprision of treason. 


Sect. 6Su It seems to be agreed, that notwithstan^ng none of 
these offences are within the letter of their commission, yet inas- 
much as they are against the peace of the king, and of tlie realm, 
any justice of the peace may, either upon his own knowledge, or 
the complaint of others, cause any person to be apprehended for 
any such offence. And it is the opinion both of JJalton(a) and 

bur 

(7) JoKtimof tbftjMMebiSiyilMMi mav cota- Urn totbe couatjf|iol|lmtliefDigf»bjhi5wamiif» 
laii aa oSendar agaloif the Irltb law for Idon^r ut charge bka cfliaiiuAljr> where be Is m caarodj. 
order to be traa i e dtted i» Itelaod to be tried, the Strange, 898. TWo j ei tf ces niae tidte a recogri- 
offence being ro e wiUird tbete. Stffeiige» 8I8* wiccfltotltoeppiewiwtefenecfaiged with fetay 
Banarda K. B. 99$» fltu^bb. 111. 14. Vincr on the hM tew wiMODa of admiralty^ and 
Abr, 569. pt. 7. Be4 m imto caiMuit take a per- the recogmaaiice be estientod into tbeeidie- 
son from the cttateiljr#r Hie bingV bench, end amd ^r. 
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SipJiiClkMr dyttiach jnMwemytiUt* tiMi«auBUimtion SttumMrr. tct. 

-m§ lliii pttraoa m iqMirdbended, mad Um ialbniiidMMi mt aUl ihose 
iriM CM^vemateriM evkteoce agaimt hna, andpttt dia smie in i**”*^*^* 
writing; and also bmd over such who are able to |^«e at^ such 
evidence to the king’s bench, or gaol delivery ; and cerlily his 
proceedings to the same court to which be shall bind over such 
informers. And this opinion seems to be agreeable to constant 
practice, especially since dte statutes of 1 and Philip and Maiy, 

13, and ft and 3 Philip and Mary, c. 10. which, directing jus- 
ticeaof peace to proceed in this manner against persons brought 
before mem for felony, seem to give them a discretionary power of 
proceeding in like manner against persons accused of the above* 
mentioned offences. 

Sect. 60. Also by 3 Hen. 3. c. 7. “Justices of peace shall 
“ have power by the king’s commissions to inquire of counter* 

** feiting, clipping, washing, aiul other falsity of money of the 
“ land, and tfiereupoii to make process by capias only, against 
“ those who before them shall be thereof indicted.” 


Sect. 6l. And hy 5 Bli/. c. 1. s. 3. “ Justices of peace may in- 
'* quire of the offence of maintaining the po|>e'H power, and shall 
** certify every presentment made before them of any such offence, 

** into the king’s bench, within forty days after it shall be made, 

" 8tc.” 

Sect. 62. Ami hy 23 hxlw. 1 . s. 8. ** They may inquire of all * •W. 

“ offences against that act, or against the acts of the lirst, fifth, 

“ or thirteenth >ears of the said queen’s reign, toiiehiiig acknow- 
** ledgingof the king’s supreme goveinnieiit in causes eeclesiasti* 

** ral, or other uuitters Uiuchiiig the service of GimI, or eoming to 
“ church, or establislinicnt of tnie religion in this leaim, within 
** one year and a day after every such offence roinmitted.” 

XLIII. What authority justices of the peace have in relation to 
inferior offences. 


Sect. 63. It would be endless to enumerate all the offences 
within their jurisdiction, concerning which there, have been such 
great numbers of statutes; and therefore 1 shall content myself in 
this place with observing, t)iat by the abovcinentioued statutes of 
34 Jmw. 3. c. 1, and also by the express words of their commis- 
sion, they are impowered to hear and determine all trespasses, 
which is a word of a very general extent, and in a large aense not 
only comprehends all inferior offences, which are properly and di- 
rectly against the peace, as assaults and batteries, and such like, 
but also all others which are so only by constriictiou, as dl 
breaches of the law in general are (a) said to be. 
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(a)6Mode 188. 


Sect. 64. Yet it bath been of late settled, that justices of peace 
have no jurisdiction over (d) foigery or peijury at the common law ; <-») Saik. 4M. 
the principal reason of w^h resolution, as I apprehend, was, cnnw iso. 
that inasmuch as the cluef end of foe institution of foe office of 
these justkes vras for the preservation of foe peace against per* gMcr. trs." 
sond wrongs and i^ien violence; and the word "trespass,” 6Mod.Sf9. 
in its most proper and aatiind sense* is token for such kind of in- 
juries; 
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jurkut; itaball be undentood in that flense only in the said statute 
conunission, or at the most to extend to such other offences 
only as have a direct and immediate tendency to cause such 
breaches of the peace ; (a) as libels, and such like, which on this 
account have been aiijud^ed indictable before Justices of peace : 
And for this reason pniicipalfy, as 1 apprehend, the court of king’s 
bench ill the case of one Pitt, since the abovemeiitionud resolution 
coiicertiiiig peijury and forgery, refused to quash an indictment 
found at a session of the peace for a libel, but ordered the defend- 
ant to demur to it, if he thought fit. (6) And upon the like reason 
perhaps the former opinion, that one may be indicted before jus- 
tices of peace fur being a common night-walker and haunter of 
huwdy-liouses. may not be thought to contradict the abovcmcn- 
liuiied resolution. 

Sect. fid. Justices of peace hy \irtue of the abovcmoiitioned 
statute of 34 Kdw. .3. c. i. .seem to have a jurisdiction over bur-. 
Tutors, and such like oftenders. whether they be inentioiied in their 
coiiiinission or not. 

Svet. 6(i. And it seems clear th.it justiees of the peace ha\o ju- 
ri.sdictioii of all inferior crime.<> w’ithiii their conunissioii, whether 
such crimes be nieiitiuiicd in any statute coiiceiniiig them or not; 
for that all such crimes are either directly, or at least by con.se- 
qiieiice and jiidgmeiit of law. against the pe.ace ; and upon this 
ground prinrtpail\, as 1 apprehend, it was lately re.sohed, that they 
may take an indictment of cxtoitioii. 

f ifert. (>7. Hut ill nrw-crcated offences, justices of the peace 
have no jurisdiction without express words. 

XIV. Til what cases justices of the peace may act although 
interested. 

d" Sect, 1)8. The general rule of law certainly is, that Jiisticc.s of 
the peace ought not to execute their offiee in their own case («•) ; 
and even in cases where such proccciliiig seems imii*.peii.saidy’ 
iicrcssary. ns in heriig publicly assaulted or per.soiially abused, or 
their authority otherwise contemned while in the execution of 
their duty, yet if another ju.stice he present, his assistance should 
be required to punish the offender. (tJ) 

'I* Sect. 0[}. Ami by the common law , if an order of removal 
were made by two justices, ami one of them was an inhabitant 
of the parish from which the pauper was removed, such order was 
illegal and bad, on the ground that the justice who was an inha- 
bitant was interested, as being liable to the poor’s rate, (e) But 
now the statute l5 Geo. (2. r. 18. reciting that “ doubts had 
arisen wlu'thi'r, acc.orditig to tlie laws and statutes now in force, 
justices of the peace may lawfully art iu any rase relating to pa- 
rishes or places to tiie rates and taxes of which .such justices re- 
sjiectively arc rated or chargeable enacts, “ That it shall and 
*' may be lawful to ami for all and every justice nr justices of the 
'* peace for the county, riding, city, liberty, franchise, borough, or 
** town corporate, within their respective jurisdictions, to make, 
** do, and execute all and every act or arts, matter or matters. 

thing or things, appertaining to their office as justice or justices 

of 
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“ of the ]ieaee, ao far a!i the same yehitee to the laws for the rc> 

** lief, settlement, and maintenance of poor persons ; for passing 
and punishing vagrants ; for repair of the highways ; or to any 
“ other laws ('uiu'criiitig purocliial taxes, levies, or rates; not- 
“ withstaiidiiig any such justice or Justices of the peace is or are 
“ rated to or chargeable with the taxes, levies, or rates within any 
'• such parish, t(»wnship, or place atl'ected by any such act or acts 
** of such justice or justices as aforesaid.” — Hut this act shajl not 
authorise any justice for any county or riding at largo to art in the 
dcteriniiiatioii of any appeal to the qtturtei^.<essions for any such 
county or riding from any order, matter or thing, relating to any 
such parish, township, or place, where such justice or justices is 
or arc so charged, taxed, or chargeable as aforesaid. 

i* •S'eef. 70. And on this statute it has been determined, that Uot r. Yarpoie, 
on an appeal l«» the sessions against an order of removal, those 4'IVfit«.Rep.7i. 
justices who arc rated to the relief of the poor in either ol the 
cunteiiding parishes have no right to vote. 

XVI. liow far justices of the peace may act though not of the 
qiioiuin. 

•f Str/. 7‘Z. Hy 7 (ico. 3. c. 21. it is enacted, *' That all acts, 

•' ordeis. adjudications, w'uiiuiit.s. indciifiires of apprenticeship, 

" or other iiisliuineiits which shall be iiiaile. don«*, or i‘X(‘ciitcd, 

** b\ virtue of any act or acts of pailiaiiieiit made or U> be made 
“by two or more justices of the peace quuldied to act within 
” such cities, boroughs, towns corjiorale. liimchises and liherties, 

“ us have oii]> one justice of the peace of the (jiiuriiin qunlilied 
“ to act within the same, though neilliei of the said jitsfiees ate 
of the t|uoriim. shall be xalid and cifeitiial in law, us if one of 
the said justices hud been of the qiiofiim.” 

XVII. Ilnw far justices of the peace arc prtttected in thedis- 
liiatge of their diits. 

i' Sat. 7 .*. .It sTH i.s or Tin; i*KArr. are stiongly protected by UU> 

the law ill the just execution of their edliee ; and therefore all Kts»<-,Sira.cir. 
slanderous words spoken of them in the discharge of their duty, 
as “ son are a rascal, a xillain, and a liar,” are actionable (n), but Sira. iif,8. ' 
thev must be spoken of them in the exerution of their duty, lb) r. Krvd, 

Pocock, Stru. 11&7. 

Sect. 74. Justices of the peace are not punishable civilly for acts 
done by them in their judicial capacities, but if they abuse the 
authority with which tliey^re entrusted, they may be punished oo. Elis. i.io. 
criminally at the suit of the king by way of information. Hiit i Uun. if>7. 
in cases where they proceed ministerially rather than judicially, if yo**,ch. is. «. 
they art corruptly, they are liable to an action at the suit of' the 
party, as well as to an information at the suit of the king. The 
court of kiiigVbenrh, however, will never grant an information 
against a justice of the peace for a mere error in judgment (c); for (r) Rrx ». Cos, 
even where a justiee does an illegal act, yet altliough the Judg* ' Wurr. 785. 
ment was wrong, if his heart was right (<f), if he acted honestly (d) Res «. 
and candidly, without oppression, malice, revenge, or any bad V^ng, iBurr. 
view or ill intention whatsoever, the court will never puni.sli him * 
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^ ejitnMwndinarycoorta of iiifi>nii«tkNi («), butlesvetlie p*rty 
S Barr. iieeT* co»»pt«»niiig to the ordinaiy legal remedy action or iiidict- 
0)Be» V. Jaik. nMnt : but if they act iinproperiy knowingly, an information shall 

Nawinan, Tnn. 14 Geo. S. 

Cra.Car. 1 r 5 . + Sect. 75 . It is enacted by 7 Jac. 1. c. 5. made perpetual by 
485.447. £1 Jac. I. c. 112. “ That if any action upon the case, trespass. 

or lalife imprisonment, fthall be brought against any 
1 Holla ^4. JUSTICE OF TH£ PEACE, mayor, or bailift* of city or town cor- 
Moor, £45. porate, headborough, portreve, constable, ty thiiigman, or col* 
1 Burr" ** lector, for or concerning any manner, -cause, or thing, by them 

a Burr. 1169 . ** OT any of them done by virtue or reason of their or any of their 

** office or offices, it shall be lawful for such officers or any of 
them, and all others which in their aid or assistance, or by their 
commandment, shall do anything touching or concerning his 
or their office or offices, to plead the general issue, not guilt> , 
** and give the special matter in evidence to the jury which shall 
tiy the same; and if the verdict shall pass with the defendant 
** in such action, or the plaiiititT become nonsuit, or suffer a dis- 
** continuance, in e\ery .such case, the Justices or Justice, or such 
** other Judge before w honi the said mutter shall be tried, shall 
** allow to the defendant his double costs.” 


4lmi 174. ?(>• Anti it is fuither enacted by Q\ Jac. 1. c. 12. (which 

1 liiit. 90 ** 1 . extends the above act to churcliw ardens and overseers of the ptioi ), 

That the said suit shall be laid within the county when' the 
Morgan^ Vndc trespass or fact shall be done and couimitted, and not else- 
Met\49. << where ; and that upon the trial, if the plaintiff shall not piovc 

hira. 116. o iq jmy lioiie and cominitted, the jiiiy shall 

find the dcfendatit not guilty, without having any regaid or re* 
** spect to any evidence given by the plaiiititf touching the cause 
of action.” 

+ Sectm 77- By 24 Geo. 2. c. 44. No writ shall be sued 
out against, nor any copy of any piocess, at the suit of a sub- 
jert, be served on, any Justice of the peace for any thing by 
** him done in the execution of his office, until notice in wri- 
** ting of such intended WTit or process shall have been delivered 
to him or left at the usual place f>f his abode, by the attorney 
or agent for the party who intends to sue or cause the same to 
** be sued out or served, at least one calendar month before the 
** suing out or serving the same ; in which notice shall be clearly 
and explicitly contained the cause of action which such party 
hath, or claimeth to have against such justice of the peace ; 
** on the back of which notice shall be indorsed the iiaiiic of sach 
** attorney or agent, together with the place of his abode, who 
** ahull be intitled to have the fee of twenty shillings for the pre* 
paring and serving such notice, and no more.’* 


N.B.BySO 
Geo. 4. c. <4. « 

93. tim cUuM Is 
extemivtl lo jus* 
Ikes arling 
uadsf tiMit set. « 


f Sect. 7S. By 24 Geo. 2. c. 44. s. 2. “ It shall and mapr be 

lawful to and for such justice of the peace, at any time within 
one calendar month after such notice given as aforesaid, to ten- 
der amends to the party complaining^ or to his or her i^jent or 
attorney ; and, in case the same is not accepted, to plead such 

tender 
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•• tHMiflt iftliw to aay actran to be agMnif iKUttjrfi^iided 

" oa such wriior process, together ertih the plea of not guUty. and 
** aay other ptea, with the leave of t^ court; and if, upon issue 
** joined thereon, the jury shall find the amends so tendered to Dough*, S 67 . 

*• have been sufficient, then they shall give a verdict for die de- 
** fendant ; and in such case, or in case the plaintiff shall become 
** nonsuit, or shall discontinue his or her action, or in case judg- 
" ment shall be giveu^ for such defeudaut or defendants upon 
demurrer, such justice shall be entitled to the like costs as he 
would have been entided unto, in case be had pleaded the ge> 

" neral issue only ; and if upon issue so joined die jury shall find 
** that no amends were tendered, or that the same were not 
" sufficient, and also against the defendant or defendants on such 
** other plea or pleas, Uicii they shall give a verdict for the 
*' plaintiff and such damages as they shall think proper, which 
** he or she shall recover, together with his or her costs of suit.’* 

i* But by 24 Geo. 2. c. 44. s. 5. "No such plaintiff shall rtv* 

" cover any verdict against such justice in any case where the 
" action shall be grounded on any act of the defi'iidant as justice 
" of the p<;ace, unless it is prtived upon the trial of such action, 

" that such notice was given as aforesaid ; but in default thereof 
" such justice shall recover a vcniict and costs as aforesaid.” 

+ Sect, 79. By 24 («eo. 2. c. 44. s. 4. ** In case such jus- 

" tire shall neglect to tender any amends, or shall have temlered 
" insuflicivnt amends, before the action brought, it shall and may 
" be lawful for him, by leave of the court where such action shall 
depend at any time before issue joined, to pay into court such 
" siiinof money as he shall see fit; whereupon such proceedings, 

" orders, and judgments shall be bad, made, and given in and by 
" such court (<^), as in other actions where the defendant is al- 
** lowed to pay money into court.” 

i' And by 24 CJeo. 2. e. 44. s. .*>. " No evidence shall lie per- 
" mitted to be givt'ii by the plaintiff on the trial of any such ac- 
*' tion as aforesaid, of any cause of action, except such as is coii- 
" tallied in the notice luTcby directed to be given.” 

+ Sect» 80. By 24 Geo. 2. c. 44. s. (i. " No action shall be v.ru. Car. 394 . 

" brought against any constable, hcadboroiigh or other officer, or luCo, 7<t. 

" against any person or persons acting by bis oriler and in bis 
aid, for any thing done in obedience to any warrant under the 
" hand or seal of any justice of tlic peace, until demand hath 
** been made or left at the usual place of his abode, by the party 
" or parties intending to bring such action, or by his, her, or their 
" attorney or agent, in writing, signed by the party demanding 
** the same, of the perusal and copy of such warrant, and tlie 
" same hath been refused, or neglected for the space of six days 
" after such demand ; and in case after such demand and com- 
" pliance therewith, by shewing the said warrant to, and permit* 

*' tti^ a copy to be taken thereof by the party demanding the 

" same, 

(9) I* mdtt SMiear that the action for wiim^ *n*<’*'' production of the notice of SC* 

thing doew in the caecution of hl» dolv *, or the tion, it i* auflident. S Black. 859. 

court wtU ia a linw ior hbn to pieod. But if it 
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** MunO/ any action dliaH be bfotigliC againat such constable* head' 
•• borough, or other officer, or against such person or persons 
** acting in his aid for any such cause as aforesaid, without 
" making the justice or justices who signed or sealed the said 
'* warrant defendant or defendants, that on producing or proving 
" such warrant at the trial of such action, the jui^* shall give their 
** verdict for the defendant or defendants, notwithstanding any 
defect of jurisdiction in such justice or justices (10) ; and if 
** such airtion he brought jointly against such justice or justices, 
*' and also against such constable, headborougn, or other officer, 
" or person or persons acting in his or their aid as aforesaid, then, 
on proof of such warrant, the jury shall find for such constable, 
“ headborough, or other officer, and for such person or persons so 
" acting as aforesaid, notwithstanding such defect of jurisdiction 
“ as aforesaid ; and if the verdict shall be given against the justice 
** or justices, that in such case the plaintiff or plaintiffs shall reco- 
** ver his, her, or their costs against him or them, to be taxed in 
*' such manner by the proper officer as to include such costs as 
such plaintiff or plaintiffs are liable to pay such defendant (»r 
defendants for whom such verdict shall be found as aforesaid.'* 

9 Vfiiirit, 45. •f’ Serf. 81. Blit is provided by 24 Geo. 8- c. 44, s. 7. “That 

“ where the plaintiff in any such action against any justice of 
** the peace shall obtain a verdict, in case the judge before whom 
“ the cause shall bi; tried shall, in open court, certify on the 
“ hack of the record, that the injury fur which such action was 
“ brought, was wilfully and niuliciou.H|y coniniitled, t)|i? plaintiff 

** shall be iutitled to liuve aiui receive double costs of suit. 

“ And no action shall be brought unless coninienccd within six 
“ caletiiiar months after the act cointnitted." 


(a) llcfi I'.PirK- 
ins, Midi. 

93 tiro. 

IHiiigt. 

flOlM. 


Grimtiry r- 
IlolltmaVv 
Duugt. .iiir. 

Kntick V. Car- 
ringtail, 1 1 St, 
Tr. .i'il. 


Hill r. Bair- 
niBn, 1 Str. 7 tO. 


+ Sect, 82. It has bccMi flclrmiinetl (ff) on this branch of the 
Ntntiite^ that where there is a special verdict, and it appe^ars from 
the facts fouiul that the act for which the* uclH>ti was brought was 
dtme by the dcfcndaiit* by viilue or reason of his otTicc as a justice 
of the peace, the mastrr, on a verdict for the plaintitV, must tax 
double costs, though there has hi eii no eertifieate or alluwanre hy 
the judge before whom the cause was tried ; but when it does 
not apiiear upon the record tn what capacity the defendant wa.s 
actitigp an aliowaiiee of the judge at iii.si priua is necessary. 

Sect. 83, It hath also been determined, that secretaries of 
state and privy coitnsellors are not magistrates, and that the king's 
messengers are not officers w*tthiu the protection of the fore- 
going statutes. 

Sect, 84, It was agreed, than when an action is brought 
against justices of the pi^ace for any WTong done by the exercise 
of their authority, as by committing a person under a conviction 
on the ^ame laws without first attempting to distrain for the 
penalty^ it is incumbent on the defendants to shew* the regularity 

of 


(t0> If A juslka of niaIia a wAmn« in a thcyoslke exceed his AotbonCT in grAnting a wAr- 
CAse which it out of hit turkdictmo. »iich iaai* yci the oAccr oiiist cseclite it« Aiid is indem* 

wArrAnt Is ik> jmiU k a tk ai to a v^tAhlr. 1 Suta. nified Ibr to detne. Cro. Cat. 394, 10 Co, tS, 

711. WfMKt* b. t. Cat* f StHL 100«. Bnt If 
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of diMr coavictioiis ; auti that the inforaMUions. &e. laid before 
them upon which their roiirk'tiooa are grounded, must be pro- 
duced and proved in court. 

Sect. 8o. It is also agreed that an action of trespass tviil not 
lie against Justices of the peace for making a warrant to distrain 
for the poor's rate under the 14 F.liz. c. if the rate has not 
been appcalcti from, and the warrant is not void so as to make 
the parties executuig it trespassers ub initio. But if a justice 
issue a warrant totally illegal, as if a paup«>r return wiUiout a 
certificate to the parish from whence he was removed, and the 
justice make a warrant to commit him to the house of correction, 
** there to remain until dischargeil hy due course of law,’* instead 
of pursuing the statutes under which his authority on this sulr- 
ject is derived (a), he is liable to an action of false imprisonment, 
although he did nut, in granting such warrant, act intentionally 
wrong. (A) 

XVI li. How fur justices of the peace may award costa. 

Sect. 8(i. Hy IH (Jeo. 3. c. ly. “ Where any complaint shall 
'* be iiiude before any justice of the peace, and any warrant or 
'* summons shall issue in consequence of such complaint, it 
** shall he lawful to and for any justice or justices of the peace 
** w'ho shall have heard and determined the matter of the said 
" complaint, to uwani such costs to he paid by either of the par- 
“ ties, and in manner and form as to him or th(‘m shall seem fit, 
*' to the party injured ; and if they shall not pay down or give 
** satisfactory security for the sam<*. the said justice or justices 
“ .shall, by warrant under hand and seal, levy the said sum or 
“ sums by tiistress and sale, and wheie goods and I'hattels of 
’* such per.son cannot be found, .shall commit such person to the 
house of correclii>n for the ctuinly or place where such person 
“ shall reside, there to be kept to harti labour not exceeding om; 
“ mouth, nor less than ten days, or until such sum or sums of 
money, together with the expenses of the comniitinent, be first 
•' paid.” 

i* Sect, K7. But it is provided by the said statute, ** 'That upon 
** the conviction of any person or persons upon any penal statute 
" where the penalty shall amount to, or exceed, five pounds, tin* 
*' said costs shall be deducted by the said justice or justices, ai> 
" cording to his or their di.scietion, out of the said penalty or 
“ penalties, so that the .said deduction shall not exceed one-fifth 
part of the penalty or jicnalties aforesaid ; and the remainder 
*' abaibbe paid to, or divided among, the person or persons who 
** would have been intitled to tlie wliolu in case this act had not 
** been made." 


Of the Court of Sessions. 

The court of justices of the peace in sessions is an assembly 
of two or more such justices, whereof one is of the quorum, at a 
certain day and place before appointed, in order to inquire, hear, 
and determine, in pursuance of their cotninissioti, of any causes 


t. 

1 Uurr. ABiK 


(a) iMc 14 
Car.t.c. it. 
t. 3. 

17 Geo. f. 
c. 55. 

Hiililwiii 

Hhtrkmon*, 

1 l^un . 5%*. 


Daift/n, c. 185« 
OfKc’i* 
of SbcfiiT, 564* 
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or matters therein contained ; and Uiis court, ndien legidly con- 
vened, ia a court of record. 

For the better understanding hereof I shall consider, 

]. At what time such court is to be held. 

2. whom, and in what manner, it is to be summoned and 
appointed. 

3. In what manner such court shall be adjourned. 

4. What persons are bound to give their attendance at it. 

5. Whether it hath any power over its own members. 

6. The difference between general, special, and quarter 
sessions. 

7. What persons may practise in it. 

8. Of the extent and nature of its Jurisdiction. 

{). Ill what cases it may amend proceedings. 

10. In what cases justices may award costs. 

11. In what cases the sessions may make orders respecting the 
county. 

1. At wiiat time such court is to be held. 

Sect. 1. lly 12 llich. 2. c. 10. “ The justices shall keep their 
“ sessions in every quarter of the year at least, and by three days, 

if need be, on pain of being punished according to the discre- 
" tiou of the king’s council, at the suit of every man that will 
“ complain.” 

5ec/. fi. By fi Hen. b. st. 1. c. 4. it is enacted, “ That the jus- 

(«) Vide sale. tices of the peace in every shire named of the quorum, 8cc.(<i) 
** shall make their sessions four times in the year, vh. in the first 
** week after Michaelmas — Epiphany — Easter — and the transla- 
“ tion of St. Thomas the Martyr, and oftener if need be; and 
** that the same justices shall hold their sessions throughout 

England in the same weeks every year.” 

Cro. Cir. SO.' Sect. 3. But by 14 Elen. 6. c. 4. it is enacted, " That the jus- 

** tices of the peace for the county of Middlesex shall keep, ob- 
** serve, and execute the court of the session of the peace two 
** times in the year at least, and more often if need be.” And be- 
cause of th,e great business in this county, it is usual to hold four 
general and four general girarfer-sessions in the year. 

9 lisle, 40. StU, 4. By 33 Hen. 8. c. 10. the Tuesday after Easter week 

is expounded to be in the week after clausum pasekec for the ses- 
sions to be held ; yet clausum pasekee, or Low Sunday, is the first 
day in tha$ week. 

9 Hale, 49. Sect. S. Sir Matthew Hale says, the strict regular exposition 
of the statute of Henry the F^fth for the week after Michaelmas, 
&c. is, that if Michaelmas fall upon a Sunday or Monday, the 
quarter-sessions, in strictness, should be held in the ensuing 
week, and notthe sdtne week. Yet it is very plmn that the quar- 
tenaassions are variously held in several counties, some at one 

day. 
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day, some et another; and it hath bMn ruled, that these are each 
of them good quarter-sessions within the several acts that relate 
to quarter-sessions, for that tiiese acts, especially that of the 
*1 lien. 5. c. 4. is only directive and in the affirmative; and 
therefore, though the sessions are held at another day, according 
to the general direction of the statute 12 Rich. 2. c. 10. yet they 
arc quarter-sessions. 

TI. By whom, and in what manner, the session is to be sum- 
moned and appointed. 

Sect. (i. It seems clear from the express words of the conunis- c.C. C. *9. 
siun, that any two Justices of the peace, whereof one is of the Lsmb. b.4.c.s. 
quorum, may hold such court at such days and places as shall be jgj, 

appointed by them; and that the sheriff is bound to return pro- 
perjuries; and that the custos rotulorum ought to bring the rolls 
of the peace before them, &c. 

Sect. 7. And from hence it seems to follow, that any two such Lamb. b. 4. 
justices may direct their precept under their teste to the sheriff 
for the summon.s of the sessions of the peace, thereby command- 
ing him to return a grand jury before them, or their fellow-jus- 
tices, at a certain day and place, and to give notice to all stew- 
ards, constables, and bailiffs of liberties, to be present and do 
their duties at sucli day and place, and to proclaim in proper 
places throughout hi.s bailiwick, that such sessions will be holdeii 
at .such day and place, and to attend there himself to his duty, &c. 

•f- Sect. 8. And such precept should bear teste or be dated lif- Nelson, .Vf. 
teen days before the return, and ought forthwith to be delivered * 8iini, 2t8. 
to the sheriff, to the end that he may have suflicient time to pro- 
claim the se.ssiou'< ; to summon and icturn the .se\ oral juries; and 
to warn all officers and others that have business there to attend. 


Sect. <}. And it is said that such a precept by any two such a Hole, 41. 
ju>»ticcs cannot be superseded by any of their fellows, but only crom'jur ii** 
by a writ out of chancery. ' 

i' Sect. 10. But it is not sufficient that the precept run under Lamb.S8a. 
the name of the custos rotuhrum alone ; for he hath no more au- 
thority in this behalf than any one of his fellow-justices; and the 
words of the commission are, ** that the sheriffs shall cause a jury 
“ to appear at such days and places as the said justices, or two 
** or more of them, shall appoint.” 


Sect. 11. It is said that such justices may hold such a session Vide 4 Bum, 
without any such summons, which seems to be a well-grounded 
opinion, as to their proceeding on indictments before taken be- * 
fore themselves or others, or on other particular occasions, for 
which there is no need either for the attendance of the grand 
jurors, or officers, &c. 

i* Sect. 12. It seems to be generally understood, that if a suf* Lamb. sso. 
ficient number of justices do not appear on the day appointed for 4 Bum, sir. 
holding the sessions, that the session for that quarter of the year 
is irrecoverably lost; but this must be understood, that there can- 
not be time to summon a session de nwo in the veiy identical 
week next after any of the respective holydays mentioned in 
the statute 2 Hen. 5. c. 4; for a session may be opened with- 
out 
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out such MummooSf and adjourned to nnothor daj j and the jus* 
tices who open the session may issue their precept to the sheriff 
against the day of adjournment; and how many adjournments 
soever shall be bolden afterwards in that quarter of the year, all 
shall refer to the first commencement of the sessions. For though 
a session shall not be faoldeu within a week after such feast>day, 
it does not follow that therefore it cannot be holden in any of the 
twelve weeks afterwards, especially as it appears that any two 
justices, one whereof is of the quorum, may issue a precept to 
summon a session for the general execution of their authority, 
and that such session, holden at any time within that quarter of 
the year, is a general quarter-session. 

t Sect. IS. It was formerly thought, that if two or more Jus- 
tices appointed a session to be holden in one town, and so many 
more appointed a session in another town the same day, that both 
sessions were good, and that appearance at one would be a good 
fo) DhU. 0 . 185. discharge of service at the other, (n) But this has been justly 
(S)4Burn,si9. questioned ; (^) and it is now settled, that where two sets of ma- 
gistrates have a concurrent jurisdiction, and one set appoints a 
(e) Rrx •. Saint. Session or a meeting for a special purpose, Me/r jurisdiction at- 
bitry, Mich.Tcr. taches 80 as to exclude the other appointing a subsequent session 
4 Trm meeting, and not only renders their acts illegal, but subjects 

such justices to an indictment .(c) 

HI. In what manner such court shall be adjourned. 

i" Sect. 14, The court of sessions, when regularly opened, can 
only be continued by adjournment, (d) in the entry of which it 
ought to appear when the original sessions Commenced ;(e) and 
therefore if an indictment be taken at an adjourned session, and 
it do not appear on what day the original session began, to bring 
it within the time prescribed by tlie statute 2 lien. 3 . c. 4. it is 
erroneous,(y) So also in trespass and false iniprisonnient, where 
the defendant justified under a warrant made at a general quarter- 
sessions that was held on the ninth day of October, by virtue of 
which said warrant he took the plaintiff on the tenth of ( Ictobcr 
to bring him to the sessions; the court held the plea ill, because 
it was not shewn that the session was contiiiiicd till the tenth of 
October ;(g) for all its proceedings, whether under the authority 
of particular statutes, or by the common law, must contain formal 
and regular contiiiuauces ;(A) and therefore where the caption of 
an indictment stated that the session was held on Tuesday the 
fourth of October, in the twenty-fifth year of the reign, and then 
stated tliaP the same sessions were adjourned till Tuesday the 
sixth day of July aforesaid, it was held, on demurrer, to be bad, 
for the adjournment was to an impossible day. But the continu- 
ance of the session from day to day need not be particularly set 
out,(t) for while the session continues, it is considered in law as 
one tlay.(k) But if a sessioiis be once dropped, and not adjourned, 
it panuot be resumed ;(/) and therefore if the sessions refer a 
matter to the determination of the judges of assise, who decline 
intermeddling, and tire sessions afterwards make an order in the 
matter, it is void, for such reference is not a proper adjourn- 
ment.(m) So if the court are equally divided upon a question, it 
must be adjourned, or no order can be made at a subsequent 

session. 


S Rex V. 

R. R. JL 80. 

9 Stra. B3^. 
Rex V. Ifariovir- 
by, Burr. S. C. 
lU*i. 

(/) Fishcr'ji 
cams VStn».tt05. 
Hex I*. Grind. 
2eBolt.i\L.841. 


(g) Doughty r. 
AlilU, liL*v. 
titOMunenqtuiTe, 
(A) Ro\ i». Pol- 
sted. Stru. 

B. U. St. 79. 

(t)Ilexi. 

Feariiley, 

1 Term Rep* 
3i9. 

{OAndr. 101. 
(Ic) 9 Salk. 606* 
il) Stra. 1965. 
Burr. S.C. No. 
105. 

(m) Rex V. 
Keadiey, 

B. R, H. 79. 
Rex I?. Heding- 
haai-Sible. 

Burr. S. C. lit. 
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se8sioiiw(a) An ndjotfrnraent must bd made by die same number («) »• Wnr- 

of justices as are necessary to hold a 8e8sioii.(5) 

** (h) Bex 9, Wtttrin^too. 3 Bott. P. L. 844. pi.a94k 

IV. What persons are bound to attend the court of sessions^ - 

Sect. 15. There is no doubt. but that the sherifi; (who is bound 4 Com. Dig. 
both to return his precept, and also to take the charge of all the 
prisoners who shall be committed to him.) and also all constables proceeding at” 
of hundreds, who are to make their presentments required by teiotion*. vide, 
several statutes, (as that of hue and cty, and those relating to high- 
ways and ale-houses, &c.) and also all bailiffs of franchises, and all ar, ComVso to 
persons returned on a Jury, and the kecper(r) of the bouse of cor- 79. Lamb. 40s. 
rectiou, &c. are bound to attend on every such summons as is 
above-mentioned, on pain of being amerced for their default at orwincbnucrr 
the discretion of the court, &c. (r) 7 Jac. i. c.i, 

f Sect. Iti. Justices of the peace also ought, without doubt, to 
appear at the sessions ; for without their appearance the sessions 
cannot be holden.(d) OODalt. c. lu.?. 

V. Whether the court of sessions hath any power over its own 
members. 

Sect. 17. It seems certain that this court hath no authority to 
amerce any justice of peace for his iioii-altciufancc at any such 
court, as the Justices of assize ma\' for the absence t>f any .such jus- 
tice at the gaol-delivery ; for it is a general rule, that infer pares do'.’. 
non esf potesfas, it being reasonable rather to refer tin; punish- 
ment of persons in a judicial oflicc, in relatieii to their beliavioiir 
in suciiodice, to other judges of a .superior station, than to those 
of the same rank witii tiieni-selves; and therefore it seems to have Cntm. i?7. 
been lioldeu, that if a justice of p<>ucu at the ses.sioiis who is not 
of the'e/uoram shall use such e.\pression.s towards another who is ‘ ’ 
of the tjHorton, for which, if he were a private person, ho inighl be 
comiuitted or bound to his good behaviour, yet the sessions have, 
no authority to commit him, or to bind him to his good be- 
haviour: and yet it seems to be agreed, that if a justice of peace 
give just cause to any person to demand the surely of the peace 
against him, he may be compelled by any other justice to find 
such security, as hath been shewn in the first buuk;(c) for the («)b* >• b't. 
public peace requires an immediate remedy in all such cases. ivu'w*" of >)■« 

VI. The difference between general, special, and quarter 
sessions. 

Sect. 18. Mr. LAmbard seems to make no distinction between Lamb. b. 4. 
general, special, and quarter sessions, but to take them as 'synony- ®* 
mous terms. But it seems the better opinion, that the quarter 2 Hole, 49, so. 
sessions are a species only of general sessions, and that such 
sessions are properly called general quarter sessions which are 
holden in the four quarters of the year,(l) in pursuance of the 
above-mentioned statute of 2 Hen. 5. c. 4; and that any other Salk. 474 . 476. 
sessions holden at any other time for the general execution of 
authority of justices of peace, which, by the above-mentioned " ‘ 
statute, justices of the peace are authorised to bold oftener than 

at 

(1) The Michadmas onarter>se 9 »ions, bv st. 54 Geo. 5. c. 84. is directed to be held (be fir>t week sfler 
the tldiof Octo^. 

voL. II. F 
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8t the times therein specified, if need be, may be properly called 
general sessions: and that those holden on a speciid occasion, for 
the execution of some particular branch of their authority, may 
properly be called special sessions. 

VII. What persons may practise in the court of sessions. 

+ Sect. 19 . Uy Geo. 2. c. 40. s. 12. it is enacted, " That 
** no person whatsoever shall act as solicitor, attorney, or agent, 
** or sue out any process at any general quarter sessions of the 
" peace for any county or place within this kingdom, either with 
** respect to matters of a criminal or civil nature, unless such per- 
son shall have been admitted and continued an attorney of one 
" of his majesty’s courts of record at Westminster, and duly en- 
rolled pursuant to 2 Geo. 2. c. 2.0. or such other laws as may 
** relate thereto, upon a penalty of fifty pounds, to be recovered 
** by action of debt, bill, plaint, or information, in any of the 
courts of record at Westminster, by any person or persons who 
*' shall sue for the same within twelve months after the offence 
** committed, with treble costs of suit.” 


+ Sect. 20. By 22 Geo. 2. c. 46. s. l.'J. “ If any attorney or 
attornies shall permit and suffer any person or persons \i hatso- 
ever, not being admitted and enrolled as aforesaid, to make use 
of his or their name or names, respectively, in the courts of ge- 
neral or quarter sessions aforesaid, he shall be liable to a like 
" penalty of fifty pounds, to be recovered in manner aforesaid. 

But this shall not deprive the attoinies of the duchy of Lancas- 
“ ter, or of the great sessions of Wales, or of the counties pala- 
** tine of Chester, l,ancaster, and Duiham, from acting w'ithin 
their respective jurisdictions.” 

WilliamVs rase, ^ Sect. 21. The court of King’s Bench will refer an attorney’s 
4 Term. Hop. bill to be taxed, for business dune at the quarter sessions. 

+ Sect. 22. And by 22 Geo. 2. c. 46. s. 14. tt) the end that 
justice may be more impartially administered, it is further en- 
(a) By Sand 4 acted, ” That no clerk of the peacc(<i) or his deputy, nor any un- 
FaIw. 6.r. 1 . der-sheriff or his deputy, shall act as a solicitor, attorney, or 
and*i^wl!i. and ** suc out any process at any general or quai ter sessions 

Mary, c.ti. 1 . 4 . of the peace to be held for such county or place w’herc he shall 
execute the office of clerk of the peace,(2) or deputy clerk of 
** the peace, under-sheriff or deputy, on any pretence whatsoever, 
'* upon tlie like penalty of fifty pounds, to be recovered in man- 
“ ner aforesaid.’ 


Vlll. Of the extent and nature of the jurisdiction of the 
sessions. 

i* Sect. 2.3. The court of sessions may proceed against offenders 
(4) 4 Com. Dig. presentment, by information, or by indif:tment.(6) 

't' Sect. 24. The danse in the statutes of 18 Edw. S. c. 2. and 
(e)Ant 4 . ^4 Edw. S. c. l.(c) that the justices in sessions shall have power 
4^ hear and derminc trespasses at the king’s suit. See.” is con* 

stmed 

(2) The lord choMeUor is to appoint a rtiAo rv the testlens, and npM hi* misbeboVioor, he may, 
tuUtrum, who ahaU appoint a chwk of the peace, by the staiote 1 Will, and Mary, c. 91. be sus- 
able, and reat^ngja the oome county, to execute iwnded, or diachorged, 1 Shower, 497. 506. 516. 
the office. — Sndelwoarvr, 598. By thia appoint* 596. Mod. Caaea, 199. 4 Mod. 39. SCOMdlOg to 
meat he has the office fMamriia le Am* gmirit, the direction of the act, 9 Stro. 996. 

Shower, 556. 4 Bfed. 167. He u boond to attend 
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«tnMd to mean* that by commissiom they may have sucha power; 

and, ^erefore, whaiie%'er they hold aifch pleas, they must shew an ^ 

appoiutmeot to hear and deteriniue. (a) ter, t straSitt. 

+ Sect, 25, If a statute give jurisdiction to the court of quar* Rex e. juxtia'x 
ter sessions, and a proceeding be regularly commenced on such p’jiy 
statute, and the justices adjourn the hearing and the final determi* don, 3 Burr. '' 
nation thereof^ a repeal of the statute between the commence- i436. 
ment of the cause and the day of adjournment is an abolition of 
the jurisdiction of the sessions upon the subject, and they camiot 
proceed, though their authority had once attached. 

1* Sect. 26. Where authority is given to two justices of the XUav.Booghten 
peace to do any act, the sessions may do it in all cases, except ^ 
where appeal is directed to the sessions. 

't' Sect. 27* If a statute direct a proceeding at a special sessions, Rex v. itarts- 
au original order made in the matter at a general quarter sessions J'"™ 
is bad, even though the parties consent to the making thereof; for 
consent cannot give jurisdiction to a court that has none, and in 
such case the general quarter sessions has no original jurisdiction. 

+ Sect. 28. If a statute, as 5 Eliz. c. 4. s. nf). for exercising a Fnix-m ipitium 
trade, not having served an apprenticeship for seven years, enact, WiHimm. 
that the penalty may be recovered “ in any of the king’s courts of 
" rccorfi, or before any of the justices of oj/er and terminerf or 
“ before any other justices, or president and council, before re- 

membered by action of ilebt, information, bill of comjilaint, or 
“ otherwise,” the quarter session may proceed by inforinalioii for 
such penalty. Hut if jurisdiction be given to the sessions to hear 
and determine, without saying by information, this shall be by in- 
dictnient, and not upon information. (//) 

Sect. 2 y. The sessions have no power to judge of the validity u^x i. llnmci 
of a deed, and therefore if a pauper is bound out an apprentice by i Kua. 40. 
the justices, and his master assigns him over to anotlier, the 
sessions cannot adjudge the assignment void. 

i* Sect. 30. 'I'he sessions have no jurisdiction over new-created R<>x v. Jhuk-s, 
offences not against the peace, unless the statute give them such ^ 
jurisdiction in express terms; for by tin; general words of the 37 ^’ 

commission from whence their authority is d<?rived, they can only 
hear and determine offences against the peacc,(r) and therefore ^r)Rrxi>.AIfop, 
they cannot take an indictment against the bailiff of a borough for 4 Mod. 61 . 
having taken the oath of allegiance without having received the 
sacrament within the space of six months.((/) * t^,8aycr,t38. 

i* Sect. 31. The sessions are bound, like other courts of law, 
to make a direct and final judgment on the proceedings before 
them;(e) and therefore they cannot refer a matter of which they f«) B.R.n.8t« 
have a jurisdiction to the determination of other persons yCy*) but c /-) ncx r. 
they 'may, by the consent of the parties, refer a thing to another to Ibrding, 
eaamme, and make a report to them for their determination; f^SSidk.47r. 
the court of King’s Bench will never suffer the party who con- 
sented to the reference to set it aside.(g) (x) 30. 

f Sect. 32. The sessions may by the common law proceed to 
outlawry in cases of indictments found before them; and by the 
statute 21, Jac. 1. c. 4. in ** all cdfences hereafter to be commit- 

p 2 “ ted 
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(а) 19 Co. 103. 

(б) S Hale, 5S. 
I<>inb. 391. 
Quttre, 


But MO port, 
ch. 97. •. 115, 
116. 


** ted against any panal atatute, for which any oonnnon uifoWBC^ 
** may iawfolly ground any popular action, bill, plaint, aui^ or in> 
formation, before justices of peace in their general or quar* 
** ter sessions, the like process may be commenced, sued, or pro- 
" secuted, as in an action of trespass vi et arum at 'the . common 
** law.” And it seems admitted by the statute 34 Hen. 8. c. 34. 
which requires the sessions to return a certificate of every out- 
lawry into the King’s Jiench, that they may issue a capias utlaga- 
tvtn,(a) or return the record of the outlawry into the Kingfs 
Bench, from whence process of capias utlagatum shall issue.(6) 


Bes «. Bartirtt, t Sect. 33. The sessions cannot award an attachment for a 
9 Sen. Cajcs, contempt in not complying with their order; but the ordinary and 
proper method is by indictment. 


IX. In what cases the sessions may make amendments. 

i* Sect, 34. It is enacted by Geo. 2. c. 19. “ That upon all 
*' appeals to be made to the Justices of the peace at their respec- 
** tive general or quarter sessions in England, against judgments 
" or orders given or made by any justices of the peace, such jus- 
tices so assembled at any general or quarter sessions, shall, and 
** they are hereby required, from time to time, within their re- 
*' spectivc jurisdiction, upon all and every such appeals so made 
to them, to cause any defect or defects of form that shall be 
** found in any such original judgments or orders, to be rectified 
** and amended without any cost or charge to the parties con- 
For the condi. corned, and, after such nineiidnuMit made, shall proceed to bear, 

lions upon examine, and consider the truth and merits of all matters coii- 

ftouri /(allowed ** ccfuiug sucli original Judgiiients or orders, and likcivise to exa- 
to reniovr tiicsc iiiiiic all witnesses upon oath, and hear all other proofs relating 
procee<ling$, thereto, and to make such deterininalioiis thcrciipon as by law* 
T^utlu**Pro- aiioiiiji ,,p ought to have ilone in case there had not been 

“ such defect or want of form in the original proceeding.” 


X. In what cases the sessions may award costs. 

Vi«le43FJiz. Sect. 3o. By 8 and 0 Will. 3. c. 30. s. 3. it is enacted, 

c. 9. That the quarter sessions, upon any appeal concerning the set- 

i7^Gro.9.c.38. «, tiemeut yf any poor person, or upon proof of notice of any 
" such appeal, though not afterwards prosecuted, shall award and 
- “ order such costs and charges as they think reasonable to be 
paid by those against whom such appeal shall be determined, 
or by the person who gave the notice as aforesaid ; and if such 
person live without the jurisdiction of the court, every justice 
** where such person shall inhabit, upon request, and a copy of 
** the order produced and proved upon oath, by warrant under his 
*' hand and seal, shall cause the some to be levied by distress, and 
** if no distress, commit the party for twenty days.” 


4 Ca»~P i 969. "t" Sect. 36. And by 8 and 9 Will. 3. c. 30. s. 6. ** The* appeal 

V' against any order for the removal of any poor person from out 
of any parish, township, or place, shall be had, prosecuted, and 
** determined, at tlie general or quarter sessions for the county 
** for die place from whence such removal shall lie, and not clse- 
« where.” 

^S«et. 37. By 9 Geo. 1. c, 7. s. 9. ** If the.Justices of the 

peace 
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peace shall, at dieir quarter sessions, upon an appeal before 
** them there had, concerning the settlement of an; poor person, 

** determine in favour of the aj^eiiant, that such poor person or 
“ persons was or were unduly removed, that then the said' jus- 
tices shall, at the same quarter sessions, order and award to 
** such appellant so much money as shall appear to the said Jus- 
** tices to have been reasonably paid by the pai'ish, or other place, 

*' on whose behalf such appeal was made for or towards the relief 
of such poor person or persons, between the time of such undue 
“ removal and the determination of such appeal; the said money 
** so awarded to be recovered in the same manner as costs and 
" charges upon au appeal arc prescribed to be recovered by the 
'* said statute, made in the ninth year of his late majesty King 8 and 9 W. S. 
“ William the Third.” «• »>• 

*)* Sect. 38. By 1 7 Geo. (2. c. 38. s. 4. *' In case any person or PcrMns ag. 

“ persons shall find him, her, or themselves aggrieved by any rate way ap- 

“ or assessment made for the relief of the poor, or shall have any 
“ material objection to any person or persons being put on, or 
'* left out, of such rate or ass<‘ssnicnt, or to the sum charged on 
“ any person or persons therein, or shall have any material objcc- 
'* tion to such account as aforesaid, or any part thereof, or shall 
** find him, her, or themselves aggrieved by any neglect, act, or 
thing done or omitted by the cliiirchwardciis and overseers of 
“ the poor, or by any of his majesty’s justices of the peace; it shall 
** and iniiy be lawful for such person or persons, in any of the 
" cases aforesaiti, giving reasonable notice to the churchwardens 
** or overseers of the poor of the parish, township, or place, to a|>- 
“ p<'al to tlu^ next general or quarter sessions of the peace for the 
county, riding, division, corporation, or franchise, where such 
*' parish, township, or place lies; and the justices of the peace 
“ there assembled, are hereby authorized and required to receive 
“ such appeal, and to hear and finally determine the same; but if 
” it shall appear to the said justices that reasonable notice was 
“ not given, then they shall adjourn the said appeal to the next 
“ quarter-sessions, and then and there finally hear and determine 
“ the same; and the said justices may award and order to the 
party for whom such appeal shall be determined, reasonable 
“ costs, in the same manner that they are impowered to do in 
case of appeals concerning the settlement of poor persons, by 
** an act made in the eighth and ninth years of King William the 
« Third.” 

Sect. 39 . By 13 Geo. S. c. 78. s. 80. '' If any person shall 
think himself or herself aggrieved by any thing done by any 
jusUce or justices of the peace, or other person, in the execution 
of any of the powers given by this act, and for which no parti- 
** cular method of relief hath been already appointed, every such 
** person may appeal to the justices of the peace, at any gener^ 

** quarter-sessions of the peace to be held for the limit where^ 

'* the cause of such complamt shall arise, such appellant giving, 
or causing to be given, notice, in writing of bis or her intention 
** to bring such appeal, and of the matter thereof, to tbe justice, or 
other person or persons against whom such complaint shall be 
made, within six days after tJto cause of such complaint arose, 

and 



OF 'TtfE COURT dF SESSfONS. 


Ifo 


*• and within /cmr dvjB aAer such no^ em»rmg into tecogui- 
** zance before some Justice of the fwade within such limit, with 
'* one sufficient surety, conditioned to try sweh appeal at> and 
** abide the order of, and pay such costs as shall be award^ by 
*’ the justices at such quarter-session; and every justice of the 
peace, and other person, having received notice of such appeal 
" as aforesaid, shall return all proceedings whatsoever had before 
“ them respectively, touching the matter of such appeal to the 
said justices, at their general quarter-sessions aforesaid, on pain 
of forfeiting five pounds for evelry such neglect; and the said 
" justices at such sessions, upon due proof of such notice being 
" given as aforesaid, and of the entering into such recognizance, 
'* shall hear and finally determine the causes and matters of such 
" appeal in a summary way, and award such costs to the parties 
'* appealing or appealed against, as they the said justices shall 
think proper; to be levied and recovered as herein before di- 
rectcd ; and the determination of such quarter-session shall be 
Proceedings not final and conclusive to all intents and purposes; and that no 
wMit^fOTiu proceedings to be had or taken in pursuance of this act shall be 
'n or rcmovc^lc, “ <l«®shed or vacated for want of form, or removed by certiorari, 
ficc. " or any other writ or process whatsoever (except as herein bc- 

fore mentioned), into any of his majesty’s courts of record at 
“ Westminster, any law or statute to the contrary notwithstand- 
ing : provided that no such appeal shall be made against any 
" conviction for any penalty or forfeiture incurred by virtue of 
“ this act, unless the person convicted shall, at the time of such 
“ f;unviction, if he or she shall be then present, if not, within six 
** days after, give notice of his or her intention to appeal, and at 
" the same time enter into recognizance, with sufficient sureties, 
“ to pay such penalty or forfeiture, in case such conviction shall 
*' be affirmed upon such appeal; and upon his or her giving such 
“ security, the further proceeding for such penalty or forfeiture 
shall be suspeuded until such appeal shall be heard and deter- 
" mined.” 

A|ipe»l. Sect. 41. IJy 18 fJeo. 3. c. 19. s. 5. ** In case the overseer or 

overseers of the poor of any parish, township, or place, for the 
** time being, shall find that the said parish, township, or place, 

'* is aggrieved by any neglect, act, or thing done or omitted, by 
“ the constable, headborough or tithingman, or by any of his ma- 
** j®*^y** justices of the peace, or shall have any material olyec- 
“ tion to such account, or any part thereof, or to such determi- 
** nation as aforesaid, it shall and may be lawful for such overseer 
** or overseers, in any of the cases aforesaid, giving reasonable 
" notice to the said justice, constable, headborough, or tithing- 
'* man, to appeal to the next general or quarter sessions of the 
"peace for the county, riding, iKvisioa, city, tovrn corporate, 

" firattehise, or liberty, where such parish, township, or place 
I'. lfes; and the justices of the peace there assembled are hereby 
*' authomed and required to receive such appeal, and to hear and 
" finally determine the satne; but if it shall appear to tiie said 
"justices tiiat reasonable notice was not given, then they shall 
" ai^ooru the said appeal to the next quarter-sessions, and tiien 
“ and there finally hear and determine the same; and the said 

•* justices 
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*' jiMtwM my award and order, to the perty for wiiou such ap> 
peal shall be determined, reasonable costs, in the same manner 
** that they ari empowered to do in case of appeals concerning 
“ the settlement of poor persons, by an act made in the eighth 
“ and ninth years of King William the Third.” 

By a variety of other statutes, giving appeals to the sessions 
against orders of magistrates, they have the power also to award 
costs. 

Sect. 42. An indictment will lie for not paying costs awarded 
by an order of sessions. 

Sect. 43. The court of King's Bench will grant a mandamus to 
the sessions, commanding them to allow such costs and charges, 
under 9 Geo. 1. c. 7. s. 9. as appear to them just and reason- 
able. 

Sect. 44. The sessions in directing costs and charges need not 
state in the order the sums that were expended by the party to 
whom they are ordered to be paid. 

Sect. 4o. The sessions cannot order costs on the mere ad- 
journment of an appeal. 

XI. Ill what case the sessions may make orders respecting 
tlie county. 

+ Sect. 46. By 9 Geo. 3. c. 20. The justices of the peace, or 
“ the niujor part of them, in their respective general or quarter 
" sessions assembled, upon presentment of the grand Jury of the 
" ill state and condition of llie shire hall, or other building, and 
thi' necessity of repairing the same, shall order and direct the 
“ same to be repaired in such manner us they in their discretions 
shall think fit. and sliall assess and levy the necessary sums of 
“ money for this purpose upon the several divisions of the coun- 
“ ty, acconling to the directions of the 12 Geo. 2. c. 29. and 
“ 13 Geo. C. c. 18.” 

Sect. 47. By 1 4 Geo. 3. c. 59. “ The several justices of tlie 
“ peace in that part of Great Britain called England and Wales, 
“ within their .several jurisdictions, in their quarter-sessions as- 
scmbicd, are hereby authorized and required to order the walls 
“ and ceilings of the several cells and wards, both of the debtors 
“ and the felons, and also of any other rooms used by the pri- 
“ soners, in their respective gaols and prisons, where felons are 
*' usually conhned. to be scraped and white-washed once in the 
year at least; to be regularly washed and kept clean, and con- 
“ stantly supplied with fresh air, by means of hand ventilators, or 
“ otherwise; to order two rooms in each gaol or prison, one for 
“ the men, and the other for the women, to be set apart for die 
" sick prisoners, directing them to be removed into such rooms 
as soon as they shall be seized with any disorder, and kept se- 
" parate from those who shall be in health; to order a warm anil 
" cold bath, or commodious bathing tubs, to be provided in each 
** gaol or prison, and to direct the prisoners to be washed in such 
warm or cold baths, or bathing tubs, according to the condition 
“ in which they shall be at the time, before they are suffered to 
" go out of such gaols or prisons upon any occasion whatever; to 

“ order 


Snyer, 108.14S. 
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" order this act to be painted inlaiige and legible characters upon 
a board, and hung up in sonse conspicuous part of each of the 
“ said gaols and prisons; and to appoint an experienced surgeon 
or apothecaiy, at a stated salary, to attend each gaol or prison 
" respectively, who shall, and he is hereby directed, to report to 
•• tlie said justices by whom he is appointed, at each quarter 
" sessions, a state of the health of the prisoners under his care or 
" euperinttiiidance/' 

Sect. 48. By 14 Geo. 3. c.59. s. 2. " The said justices of the 
'' peace, in their said quarter sessions assembled, arc hereby au' 
“ thoriscd to direct the several courts of justice within their re- 
" spective jurisdictions to be properly ventilated ; to order clothes 
" to be provided for prisoners when they see occasion ; to prevent 
** the prisoners from being kept under ground, whenever they can 
** do it conveniently ; and to make such other orders, from time 
*' to time, for restoring or preserving the health of prisoners, as 
** as they shall think necessary.” 

Expontex how Sect. 49. By 14 Geo. 3. c. 59. s. .3. “ The expenses attending 
to be defrayed. «< execution of the orders of the .said justices, made in pursu- 
" ance of this act, so far as the same shall re.spect county gaols 
and prisons, and courts of justice belonging to counties, shall 
be borne and defrayed, at all limes, out of the respective county 
** rates ; and so far as the same shall respect the gaols and prisons, 
** and courts of justice, of particular cities, towns corporate, 
" cinque ports, liberties, franchises, or places, that do not coiitri- 
'* bute to the rates of the counties in which they are respectively 
situated, such expenses shall be defrayed out of the public 
stock or rates of such cities, towns corporate, cin«|uu ports, li- 
** bertie.s, franchises, or places, having such exclusive jurisdictions, 
** to which such gaols, or prisons, or courts of justice, shall re> 
•* spectively belong : and if any gaoler or keeper of any prison shall 
" at any time neglect or disobey the orders of such justices, made 
Gnolrra di*- « in pursuance of this act, he may be procc;eded against in a sum- 
** mary way, by complaint made to the judges of assize, or to 
•gainxtinttsuffi- ** the justices ill their quarter sessions ; and if he be found guilty 
inary way. •• of such neglect or disobedience, he shall pay such Hue as the 
judges of assize, or justices shall impose, and shall be commit- 
** ted in case of non-payment.” 

Rea t). theliiha- i* Sect. 50. If a fine be imposed on a county which the justices 
^MU** *3^0**’ *«ss*ons think illegal, they may order the treasurer to defray 
patter. ' co. expehses of litigating the question, out of the county stock : 

4 Terra. Rep. ' SO also tliey may order the treasurer to pay the expense of litigat- 
ing any question respecting the repair of the highways, or county 
bridges, or the purchase of laud adjoining to such bridges. 
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CHAP. IX. 

OF THE COURT OF THE CORONER. 

OORONERS are (a) ancient officers by tlie common law ; so(6) ^ Xnst. at. 

called, because they deal principally with the pleas of - the &P. C. 48. 49 . 
cRowN.{e) They were of old time the principal conservators of ***** ®9“** 

the peace within their county ; and there still ought to be a cer- 
tain number of them in every county ; in (d) some more, in others wu ordained 
less, according as the usage hath been. (1) with him to k«p 

” _ die peace, when 

the earls gave the wardship of the county. Mirror, c. 1. 1. S. t Comm. 347. (i) 4lnst. 73- 871. S Inst. 
31. (e) C. 8. s. 3. (d) F. N. B. 397. 4 Lut. 73. 27 1. 2 lust. 175. 2 Hale, 5. 53. 1 Comm. .348. 

-1 Comm, 406. 2 Hale, .^3. 

Before I come to the particular consideration of ffieir duty and 
autliority, it may not be imprupt^ to premise the following parti- 
culars; Fiits r, What pcr.soii.s are qualified to be coroners. — Su- 
coNOLY, In what manner they are to be placed in their office. — 

TmKDi.v, How they may be tiischarged. 

As to the First Point, Vi::. What persons are qualiiicd to be 
coi'oncr.s. 

Sect. Q. It is enacted by the .statute of Westminster llie first, 
c. 10. in the following words, ** Forasmuch us mean persons and 
“ indiscT<'i‘t HOW' of laU; are commonly chosen to the office of co~ 

*' roiieis, where it i.s roqiiisil<* that persons honest, loyal and wise, 
shall oeeiipy .such oiliee.s : It i.s provided, that through all shires 
sullieieiit men shall he ehoseii to be eoroiiers of the most loyal 
“ and nio.st wi.se kiiights, which know, will and muybi'st attend 
upon .such ufliccs, ami which lawfully shall attach and present 
“ pleas of the c;rowii.” 

Sec/. It is observable, that this statute seems cxpre.ssly to 
require, that none iiiuier the degree of knighthood shall be 
chosen a coroner, and that the statute of Merlon, chapter the third, 
which was made near forty years before, seems to suppose that ail jg Am. 7. 
coroners were knights. And it is further remarkable, that in the 4 In»t. eri. 
w'rit de coronatore exoneraudo it is mentioned as a sufficient cause ^ 0^144 
for the discharge of a coroner, that he is not a knight. Yet inas- 
much as the principal intent of putting those words into the sta- 
tute was to prevent the choosing of persons of mean ability, which 
is sufficiently answrered by choosing men of good subfftance and 
credit ; and as it has been generally found impracticable to find 
knights enough in any county willing to undertake this office; and 
Uie constant usage of many late ages, which is the best interpreter 

of 

* 

(l) CoRONRiis are of three kinds* 1* By Tir* charter of Henry the Serenlh ; and there are co- 
tuc of an oiHcc. By charter or commUsion, roners of particiilar lords of franchises and liber- 
3. By election. 1. The lord chief justice of the tiesp who, by ebarferp have power to create their 
king^ bench is, by virtue of his oflicep prindpal own coronersp or to be ooroners themselves ; espe* 
coroner in the kingdom, and niayp if lie please, ex- cially the jurisdiction of the Admiralty and the 
erase tlic jurisdiction of coroner in any part of the verge* 3. The general coroners of coaiities elected 
realm. 2. The lord mayor of London is by char- by virttic of statute Westiiimstcr the first, c* 18, 
for of 18 £dw* 4* coroner of London* Tbe bi.sbop and 28 £dw. 3. c. 1 Hale, 53* 4 l^p. 57* 
of Ely also hath imwer to make coroners, by 'tlic 1 Comm. 348* 
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Co. lit. 109. 


t Int. 175. 


of laws, bath suffered persons of good ability, under the degree 
of knights, to be chosen and continue^ coroners, without any ol^ 
jectiou against them on this account ; it seems certain, that at this 
day it is no good cause to remove a coroner, that he is not a knjght. 
For why should not such usage be as well allowed to make such 
an explanation of the law concerning coroners, as it unquestion- 
ably bath done of that relating to the representatives of a county in 
parliament, who by the writ for their election are expressly required 
to be duo mdilesgtadio ciucti, and yet may certainly be well chosen 
in pursuance of that writ, though they be under the degree of 
knights i 

ft 

Sect.4. It is farther enacted by 14 Edw. 3. c. 8. ^^That no co- 
** roner be chosen, unless he have land in fee sufficient in the same 
" county, whereof he may answer to all manner of people.” 


As to the Second Point, viz. In what manner coroners are to 
be placed in their office. 


9 Hale, 55. Sect. 5. It is observable, that they do not receive their autho- 

4 Inst sri. rity from the king’s commission, but from the election of the 
county in pursuance of the king’s writ, issuing out of and after- 
wards returned into the chancery. And this is the reason why their 
(a) 3 Inst 175. authority does not determine by the demise of the king (o), as that 
1 Lev. 190. judges, actiug by the king’s conmiission only, regularly does, 

as hath been more fully shown chapter the first, section the 
eleventh. 


1 Cumin. 547 . Sect. (i. The abovcmoiitioncd writ for the election of a coroner 
See (lie foriii of is ill this form : First, it recites the death or discharge of one 
in'iLirui’sPn* more former coroners, and then commands the sheriff to cause 
trie*, iw. " other or more, as the case is, to bo chosen, in a full county 

court, by the assent of the county, according to the form of the 
statute in that case made and provided ; who, having taken his 
oath ill the usual manner, may do all things which belongs to the 
office of a coroner, &c. and then it concludes with commanding 
the sheriff to certify to the court the name of the person chosen, 
&c. 


(«•) S. P. 49. 
« Hair, .Vt. 

F. N. I). 163. 
4 Likt. 971. 


Sect. 7. (u) A coroner, being chosen by virtue of such writ, 
shall be sworn by the sheriff, that he will lawfully do what belongs 
to the olKcc of u coroner. Sic. 


(h) 3 insu 174, Sect. 8. (h) And inasmuch as he is chosen by the county, if he 
^ insufficient, and not able to aiiswersuch fines, and otlier duties 
s u r, .>6. respect of his office, as he ought, the county, as his superior, 

shall answ cr for him. 


Sect. 9. And it is enacted by 28 Edw. 3. c. 6 . ** That all coro- 
" ners of the counties shall be chosen in the full counties by the 
commons of the same counties, of the most meet and lawful 
people that shall be found in the same counties, to execute the 
** said office ; save always to the king and other lords, who ought 
** to make such coroners, their seigniories and franchises.” 

From this statute the two following points are observable. 

s P '^'49 Sect. 10 . First, That all such elections are appointed by it to be 
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made iIm eonmons of the cottntie«« iffithout tnentimmig free- 
holders ; and yet inasmuch as the said statute was made in affirm- 
ance of die common law, and (c) none but freeholders are suitors 
to the county court, and that usage hath always been, both before 
and since die said statute, for such only to vote, it is certain, that 
none but freeholders have a voice at any such election. 

Stct. 1 1 . Secondly, That it is clearly supposed by the said sta- 
tute, that not only the king, but also other lords, have the franchise 
of making coroners. From whence it seems reasonable to infer, 
that the king may lawfully claim such franchise by prescription, 
and that other lords may claim it by grant from the crown (</) ; but 
it is a privilege of so high a nature, that no subject can well 
entitle himself to it by prescripUon only. 

As to the Third Point, viz. In what manner coroners may 
be discharged from their office. 

Sect. 1 8. It is certain, that if any of them be so far engaged in 
any other public business in the county, that he cannot have lei- 
sure enough to attend the office of a coroner ; or if he be chosen 
verdcrer of a forest, or if he have not sufficient lands in the same 
county, whereon to live according to his state and degree, or 
if he be disabled either by old age, or any inveterate disease, as 
the palsy, or the like, to execute his office as he ought ; and as 
some say, if he follow any common trade, he may be discharged 
by the writ tie coronatore exomrando, (C) ; which being directed to 
the sheriff, after a recital of the particular cause of the disdiarge 
of such coroner, commands him to cause another to be chosen 
in bis room. 

Sect. IM. But if any writ of this kind be grounded on an untrue 
suggestion, the coroner may procure a commission from the chan- 
cery to inquire of the truth of it, and to return the inr^uiry before 
the king into the chancery; and if upon such commission the sug- 
gestion be disproved, the king may make a supersedeas to the she- 
riff, that he does not remove such coroner ; or if he have removed 
him, that he suffer him to execute the office as he did before. 

And now I am particularly to consider the Duty and Au- 
thority* of a Coroner. 

For the better understanding whereof 1 shall examine the fol- 
lowing points : — 

First, In what places he hath a jurisdiction. 

Secondly, How far he is empowered, and in what manner he 
ought to take an inquisition. 

Thirdty, How far to receive and proceed on a bill of appeal. 

Fourthly, 

(e)BtttMitis«nofl(oeoffreehoid,theeourtof «m snelcctioDofs new coroner, 
cMbMiy, witli whom die power of granting th» Rreehoklera (for the court cauno 
writ resits, will not tatfter it to isaae unlcM on one), the power and authority of 
affidavit that the defendant bat been served iritb U tgnJmHo estinguitbed. Codb. 
notice the pethioo fer ft, 3 Atk. 18fe And 


(r> t Inst. 99. 
% R. Ab. 1st. 


t Ilalc, 6S, 54. 
Co. lat. 114. 


(d) Vide note to 
acetion 1. 


Reg. 177. 

F. N. B. 16S, 
164. 

S. P. C.48. 

8 Co. 41. 

S IiMt. 39. 

1 Comm. 348. 


Ror. 177, 178. 
F. N. H. 164. 

S. V. C. 49. 


by a majority of 
l appoint a qcw 
the old Gufoner 
105. 
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Fourthly, How far to receive and proceed on die appeal of an 
approver* 

Flflhly, How far to take the abjuration of a felon. 

Sixthly, How far the act of oty one of them shall be as effectual 
as if it had been done by all. 

Seventhl>, In what cases he may lawfully take a fee for the ex- 
ecution of his office. 

Eighthly, In what cases a matter recorded by or found before 
him, admits of no traverse. • 

^s to the Fimt Point, viz. In what places a coroner hath ju- 
Jurisdiction, 1 shaJI consider. How far he hath a jurisdiction of 
offences committed on the sea ; and. How far a coroner of the 
county may intermeddle with offences done witliin the verge of 
the court, and vice vena. 

As to the first particular, viz. How far a coroner hath a juris- 
diction of offences on the seas. 


(а) Owen, 139. 
Aloor, 893. 

« Hale, 51. 

8. P. C. 51. 
Summary, 151. 

(б) F.Cor.S99. 

4 Iiut. 14U. 

3 K. Ab. Ib9. 
7 . 

(r) 3 InM. 1 13. 

5 Co. 107. 


14. It is laid tlowii as a general rule hy (a) some, that he 
may inquire of a felony coniinitted on the arms of the sea, where 
a man may see from the one side to the other ; but by others, who 
seem to be more accurate, his (h) power is confined to such parts 
of the sea where a man standing on the one side may see what is 
done on the other. Jlut it seems to be(c) agreed, that he hath no 
iurisdiction of offences committed in the open sea, between the 
iiigli and low water-mark when the tide is in; but that he hath an 
authoiity over offences committed in such places when the tide 
is out. (3) 


As to the second particular, 8cc. viz. How fur a coroner of the 
county may iiitei meddle with ofleiiccs done within the verge of 
the court, and vice versa. 


3 Loon. 160. Sect. 15. It is said, that at the common law, ns the coroner of 
4Cu. <16. the king’s house had nothing to do with an offence committed in 
3 llu c, 54, .55. county out of the verge; so neither had the coroner of the 
county any thing to do with an offence committed within the 
(d) The coroner verge, (d) And therefore it seems, that, before the statute of 
oftiievrm arttcuH super chartas, if a person had been killed any where 
.within the verge of the court, and the king had removed his 
the king’s Irt- 'court before the coroner of the king’s house had taken an iudict- 
ten potent. ment. no coroner at all had any jurisdiction of the feet; not the 
coroner of the county, because he had nothing to do w ith what 
happened within the verge of the court; not the coroner of the 
king’s house, because his authority ceased when the place where 
the matter happened ceased to be witliin the verge of the court. 
And this seems to be confirmed by tlie statute of articuti super 
chartost c. 3. whereby it is recited, that, before the making of 

that 


(3) The coroner of Portsmouth iias jurisdiction fur thougib the admiralty have a conmer of their 

on board a man of war lying in Portsmouth liar- own, he never takes inqniaiUons of fih dt m. 

boar, and the (ourt granted an information again.*! Strange, 1097. Andr. 931. 
tlic captain for refusmg to let him come on Imrd; 
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that aM, ** maaf felonies committed widiili the vei^ bad been 
unpunuhed because the coroners of the county had not been 
authorised to inquire of felonies done imdiin the verge, but the 
coroner of the king’s house, which never continued in one place, 
by reason whereof there can be no trial made in due nimner, nor 
the felons put in exigent, nor outlawed, nor any thing presented 
in the circuit, the which had been tp the great damage of the 
king, and nothing to the preservation of the peace:” and there- 
upon it is ordained, “ That from thenceforth in cases of the 
** death of men whereof the coroner’s office is to make view and 
** inquest, it shall be commanded to the coroner of the county, 

“ that he, with the coroner of the king’s house, shall do as bc- 
" longeth to his office, and enroll it,” 8cc. It ts^ said indeed by 
Sir Inward Coke, that if a murder had been coniniitted within S Tmt. 65a 
the verge, and the king had removed before any indictment taken 
by the coroner of the verge, the coroner of the county might have 
inquired of the same at the common law, ne rnat^eia remanerent 
impunita. Rut since no authority is cited by him for the main- 
tenance of this opinion, and the argument brought 'to prove it is 
founded on a mistaken supposition, inasmuch as it doth by no 
means follow, that such offences would be dispunishable if they 
could not be inquired of by the <*oroiicr of the county, since they 
might ceitainly be indicted befoic justices of oyer and terminer, 
or of the peace, who have a general jurisdiction throughout the 
whole count} ; the contrary opinion seems rather the more 2 inu. Mo. 
platisibl<>, as being nioie agreeable to the purport of the said 4t’‘>.46,4r. 
statute, and the general tenoi of our law books. 

Sect. l(i. Hut it is certain, that an indi(‘tinent taken before the 4 Co. 47 . 
coroniT of the county, and the coroner of the king’s house, of an * 

.offence not appeal iiig by the indu tnieiit itself to have happened 
[within the voige of the touit, is iiisuflicieiit, for that every mate- 
rial part of an indictment ought to be found by the oaths of tho 
^indictois, and cannot be supplied with anv aveiinent; and it doth 
not appear b} the indictuiciit, that the coroner of the king’s 
house ha«l aii} authority to take it; and it shall not be said to be 
void, and comm non judice, us to the coioner of the king’s house, 
and good as to the coroner of the county , inasinitch as tlie record 
is entire, and the indictment was taken entirely before both; 
and peradveiiture the jury was directed principally by the 
coroner of the house, and the witnesses examined and sworn by 
him. 

» 

Sect. 17. It hath been resolved, that if the same person be 2 Hale, 55. 
coroner of the county, and also of the king’s house, an indict- 
ment of death taken before him as coroner both of the king’s *Ll^n. iob. 
house and of the county, is good, because the mischief expressed tbe tamrcaar, 
in the statute is remedied as well when both offices are in the 
same person as when they are in divers. 

Sect. 18 . Also it is enacted by 33 Hen. 8 . c. 12 . s. 13 . " That 
" " all mquisitions upon the view of persons slain within any of 
** the kin^s palaces or houses, or any other house or houses, at 
" smdi time as hu majesty shall happen to be there demurrant 
" or abidiim; in his royal person, shall be taken by the coroner 

** for 
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** for t|M time being of the lull’s honaeliolcl# without ^join- 
** ing or assuting of another coroner of any shire within this 
** realm, by the oath of twelve or more of the yeomen, officers 
of the king’s household returned by the two clerks controllers, 
** the clerks of the check, and the clerks marshals, or one of 
" them, for the time being, of the said household, to whom the 
" said coroner of the same household shall direct his precept, 
" which coroner shall be from time to time appointed by the 
a Hair, 54r. ** lord great master or lord steward for the time being; and that 

" the said coroner shall certify under his seal, and the seals of 
" such persons as shall be sworn before him, all such inquisitions 
' ** before the said lord master, or lord steward, 8cc.” 


As to the Second Gbnbrai. Point, viz. How far a TOroner 
is empowered, and in what manner he ought to take an inquisi- 
tion, 1 shall consider hts authority of this kind — First, in relation 
to death.-'-Secondly, in relation to other matters. 


As to his authority to take an inquisition of death, 1 shall 
examine — First, in what cases and in what manner he ought to 
take such inquisition. — Secondly, what further care must be 
taken by him for the prosecution of the offender, after taking the 
inquisition. — ^Thirdly, what high credit the law gives to it. 


Bract. tSl. 
FIcta, b. I. 
c. SA. 

S Hale. 59. 
Wood, b.4. 
C* Ha 

(a) If in an 
inqiiisUmn «rA- 
|)er vmum cor- 
If, the yi*ar 


As to the first of these particulars, viz. In what cases and in 
what manner a coroner ought to take an inquisition of death. 

&cf. 19. It is enacted by 4 Edw. 1. commonly called the 
statute de officio coronatoris, *' That the coroner upon information 
** shall go to the places where any be slain, or suddenly dead or 
" wounded, and araall forthwith command four of the next towns, 
** or five or six, to appear before him in such a place; and when 
" they are come thitlier, the coroner upon the oath of them shall , 
“ inquire (n) in this manner; that is, to wit, if they know where j 
“ the person was slain, whether it were in any house, field, bed, 
" tavern, or company, and who were there.” 

It fhould be in words at length, or at least 


of our lionl. 

In tlio caption, is In common figures. It ahall be quashed. 


In Roman numerals. Strange, E61« 


By 4 Edw. 1 . Likewise it is to be inquired, who were cul- 
" pable, either of the act or of the force, and who were present. 

either men or women,, and of what age soever they be (if they 
" can speak or have any discretion). And how many soever be 
found culpable by inquisition in any of the manners aforesaid, 
** they shall be taken and delivered to the sheriflP, and shall be 
*• committed to the gaol : and such as ba founden, and be not 
" culpable, shall be attached until the coming of the justices, 
and thedr names shall be written in the coronas noHs.” 


By 4 Edw. 1. " If it fortune any man auob tnmi iw slam 
which is found in the fields, «r in the woods, finit it is to be 
“ inquired whether he were slain in the same place or not: and 
if he were brought and laid there, ffiey shall do as much as 
" they can, <to foUow their steps tiiat broiq^ the body thither, 
** whether he were 'brought upon a horse, or in a cart.” 

By 4 Edw. 1. ** It sludl be inqnised if die d^ad -fiemon 

** were 
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“ were luMvrn, or else a stranger, and where he lay the night 
** befinrei and if any be found cnlrable of the murdw, the 
** coroner shall immediately ao unto his house, and shall. inquire 
what goods he hath, and Mraat com he hath in his grange ; and 
“ if he be a freeman, they shall inquire how much laud he hath, 
and what it is worth yearly; and further, what com he hath 
" upon the grt>und.” 

By 4 £dw. I . ** And when they have thus inquired upon eveiy . 

" thing, they shall cause all the land, corn, and goods, to 'be 
** valued, in like manner as if they should be sold incontinently, 

** and thereupon they shall be delivered to the >vhoie townsliip, 

** w’liich shall be answerable before the justices for alt. And 
** likewise of his freehold, how much it is worth yearly over and 
•• above the service due to the lords of the fee, and the land shall 
** remain in the king’s hands until the lords of the fee have made 
" line for it. And immediately upon these things being inquired, 

“ the bodies of such persons being dead or slain shall be 
“^iried.” 

By 4 Edw. 1. " In like manner it is to be inquired of them 
“ that be drowned, nr suddenly dead, and after such bodies are 
** to be seen, whether they wore so drowned or slain, dr strangled 
" by the sign of a cord tied strait about their necks, or about 
any of their members, or upon any other hurt found about 
" their bodies, whereupon they shall proceed in the form above- 
** said; and if they were not slain, then ought the coroner to 
** attach the finders, and all other in company.” 

Seci. 20. By 4 Edw. 1 . “ Also all wounds ought to lie viewed, 
the length, breadth, and deepness, and with what weapons, 

** and in what part of the body tlie wound or hurt is; and bow 
" many be culpable; and bow many wounds there be, and who 
“ gave the wounds; all w’hich things must be enrolled in the roll 
“ of the coroners.” 

By 4 Edw. 1. Also horses, boats, carts, Sic. whereby any 
“ are slain, that properly arc called dcodands, shall be valued 
** and delivered unto the towns as before is said.” 

Sect. 21 . It is observable, that this statute being wholly 
directory, and in affirmance of the common law, doth neither F. Cor. 4ti. 
restrain the coroner from any branch of his power, nor excuse 3 in»t. 5*.9l. 
him from the execution of any part of Itis duty, not mentioned g ' 
in it, which was incident to his office before ; and front hence it i iiaic,*43S. 
follows, that though the statute mention only his taking inquiries % 37. 

of the death of persons slain or drowned, or suddenly dean ; yet 
he may and ou^t to inquire of the death of all persons whatso- 
ever who die in prison (4), to the end that the public may be 
satisfied, whether such persons came to their end by the common 
course of nature, or by some unlawful violence, or unreasonable 
hardships put on them by those under whose power they were 
(Confined. 

Sect. 

(4) And this inquest npon prisonem ought toconsiitof a party jury, vis. »xot ibe prisoners, and six 
of the next viS or perish. UmfrevUk, 813. 



r4i»745» 
CSon. Lftteh. 
163. 

Pop. 9ta 
Co. £o(U354. 
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Sect, dS. And the like reason seena to be die btft ground 
(a) 1 SM. SOS. of the resoluUon which we find in some {a} InKdcsy dist dielre is 
’ 7 »* necessity that it appear in a coroner’s inquest, diat it was 
*»y the oaths of persons of the next adjacent towns* but 
that it is sufficient to say* that it was taken by the oaths of lawful 
persons of the county* inasmuch as such inquisitions being good 
befiMO the said statute, which is wholly declaratory, must needs 
r> vii seems, that it ought to appear in every 

( ; c. EUs. 91. ^ inquisition, at what place, and by what jurors by name it 
* was taken, and that such jurors were sworn; and that toe reason 
given in some books that such inquests shall be intended to have 
been taken by the men of the next towns seems very harsh, if it 
be supposed necessary tc be taken by such persons; for that 
such mtendment would be contrary to the general rule of the 
law, which will not suffer any material part of an indictment to 
be taken by intendment. 

Sect. fid. Also it is further remarkable, that the statute doth 
not expressly say, that the coroner shall take his inquest on the 
view of the dead body, and that an inquest otherwise taken by* 
him shall be void. Aud yet it is clearly agreed by all the 
books (c), that a coroner has no manner of powt-r to take an 
inquisition of death without a view of the bod> ; and that any 
such inquest taken by him without such view, i^ meicly void. 
And fur this reason it hath been (d) adjudged, that if a dead 
body, in prison, or other place, wheienpon an inquest ought to 
be taken, be interred, or snfiered to lie so long, that it putrity 
bt^fere the coroner hath lit'wed it, the gaoler or tounsliip shall 
be amcrcud.(.'>) Also it hath been (c) resolved, that a coroner may 
lawfully within convenient time, as the space of fourteen days 
after the death, take up a dead body out of the grave in order to 
view it, not only for the taking of an inquest, \\h«*re none hath 
been taken before, but also for the taking of a good one, where 
an insufficient one hath been taken befoic. (G) Jlut if tiie body 
cannot be ( /’) found, or have lain so long before the coroner hath 
viewed it, that he can be no way assisted fium the view in the 
taking of his inquest; or if there be danger of infecting people 
in digging of it up, the inquest ought not to be taken by the co> 
roner (unless ho have a special writ or commission fur that pur- 
pose), but by justices of peace or other justices authorised to 
inquire of, hear, and determine felonies, &c. who shall take the 
inquest on the testimony of witnesses. But none can take an 
inquest op view in any case, but the coroner. 

Sect. fi4. If a coroner take an inquest after a body hath 
Hilary, ^ long buned, that it may reasonably be presumed that 
Stian^, «t. fhe view of it could be of no manner of use for the inforination j 
of die jurors, the court into which the inquisition is returned will 
in discretion refuse to receive or file it, upon affidavit of the , 
whole circumstances of the proceeding. 

S«f,< 

($) ItisindieUbieaa.aiadwMUMt, SaUu977. by ofdw on laotion of ihe fcfog^a bta eh , Stri.l<y4 
to bvry one who diet a vloh»t death before the And the jedgea will eaeidae their dneretkm, ec- 
coroner haa Mt Upon him, 7 Mod. 10. cording to the tune and ciieoaaate n c et . whether be 

(6) So alto he amy dfo op the body if the firat ahall or duiU not do ih Seik. SI7, Strange, tS. 
inqiuddon be qnaalieiL w. 939. Bat it moat be 999. 9 Med, Id* 


(r) F. Cor. 107. 
t Hale, 98. 
S.P.C.91. 

« liiiv. 141. 

Let. 166. 
Nw.87. 

S A. 3. 9. 

31 Ed. 4. 70. 
Summary, 170. 
Bop. too. 

(d) V. Cor. 3t9. 
939. 431. 
S.P.C. M. 

1 Kcb. 378. 

31 Edw. 4. 

8 R. 3. 3. 

3 Hale, 98, 59. 
S.P.C. 91. 
Summary, 170. 
Holt, 167. 

B. Cor. 167. 
173. 

(/)S.P.C.51. 
Summary, 170. 
3 Lev. 141. 
LBt.166. 

1 Vent. .393. 
Pop. 309. 

Sulk. 190. 

1 Bac. Ah. 
N^, 87. 

3K. Ab.96. 

1 Roll. 317. 

fr)Rexv. 
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Gh.ft^ OKm&COI/IITQl'TBE.GOBONER. 


(A) Yet it is not necessnry, that the inq^Uiou be i6(i. 
tatE^vin the very same place where tne body was viewed; for 8^ePttp.«K». 
it badi beeq resolved, that an inquisitioa ttoken at D. on the view 
of « body fying dead at L. may m good. ‘ 

Sect. 26. As the coroner bath no power the said statate, (e>4H. r. is. 
nor fipom 3 Hen. 7. c. 1 . to inquire of any acceSsiiC^ to a felony *’|f‘2f'*** 
after the fact; so neither tothhe any such powerhy ^the (c) com* 
mon law; for he has nothing to do witli any but thpse^who some S. P.C. iss. 
way or other caused the party’s death: and therefore lit nath been 
resolved, that an incUctmeut of J. S. before a coroner fur haviiw 
received amtce^piforted one who had been guilty of a murdqr, fa 
void. 


Sect, 27. But it is certain, that a coroner may inquire of die 
accessaries before the ftict, as well as of the principals; and that 
he (d) also may inquire, whether any in sutm manner found to ^ 1 ^ 3 , 

have been guilty did dy for the otlence; fur which flight they sLv.isi*. 

forfeit all their goods and chattels. 

« t Unless. 45. 

Keilw. 68. Summaiy, 170. B. Cor. ISl. 8£d. 4. 4. Pou. •. 31. 

Sect. 28. Also it is (e) certain, that a coroner may and ought (•) Keilw. 67. 
to inqiiiie of all the circumstances of the paity’s death, and also Ijjdlj'ist*" 
of all things which occasioned it; and (J') tliereforc it is said, 
that if it be found by his inquest, that the person deceased was 
killed by a fall from a bridge into a river, and that bridge was 
out of repair by the default of the iuhabitaiits of such a town, 
and tliat those inhabitants arc bound to repair it, the township 
shall be atneiced. (7) 

Serf. 2(). Alsu it is agreed, that if a coroner be remiss (H) hi 8. P.C. .si. 
fining to do his office when he is sent for. Sic. he shall be lylt. 377. 
[iimerced (})) by virtue of the above-mentioned statute I)e corona* * 9 #. 

toribm. Also it is further enacted by 3 Hen. 7. c. 1. '* That if 3uniumry, 170. 

any person be slain or murdered iti the day, and the murderer * ***' 

" escape untaken, the township where the said deed is so done, * 

'* shall be amerced for the said escape, and that the coroner have 
*' authority to inquire thereof upon the view of the body dead: 

** And that if any coroner be remiss, and make not inquisitions 
upon the view of the body dead, he shall forfeit for every de- 
** fault an hundred shillings.” 

As to die second particular, viz. What further care must be 
taken by a coroner for the prosecution of the offender, after 
taking inquisition of dcatli against him. 


Sect. 3Q. It is farther enacted by the said statute of 3 Hen. 7. 
1. " That after the felony found, die coroners deliver their 
** inquisidon afore the justices of die next general gaol-deliveiy, 

" in 


»(7) So if the UMmibip bury the body before 
tte coroner k eent loTp the township shell be 
flttemd. Hak>«4o 

If tho OOteoer omil Ut take en inquisition 
npoQ en nntUeelj deethy it majr be done by Jus- 
tices oC fM*ddiYeiyp oyer end tenmoers or of the 
peace, bttt ft esnsi ne Ame openly; «ii4 it be 
donoeecvetlyltnNiy beqonsb^ i But; IT. 

VOls. lie 4 


to 

(9) And if hn Impose en improper inqii1%ition 
upon the jery, he miyr ^ committed. Strangr, 99. 
Vide post, seet 5Bo where by 95 Geo. 9. c. 99. if 
he he ootf^icied of estortioat wilful tu*gicct, or 
mitdeiiieaiior, be mey be pnidshcd end removed 
horn his olfioe. Vide elsonoie fo secuon 19. 



^ di^TIffi’COimT OF '^HK COftdKBSfe Bto8. 

' ** in tile shire where the inqubition is taken, the setae justices to 
" pnMseed agahist such murderers if they be in the gsol, or elte 
* tile same Justices to put tiie same inquisitions afore (he king in 
" his bench. And if any coroner do not in such manner certify 
** hb inquisition, he shall forfeit an hundred shillings.** 

Sect, 31. By 1 and 2 Philip and Mary, c. IS. it is also enacted, 
** That every coroner, upon any inquisition before him found, 
** whereby any person or persons shall be indicted for murder 
" or manslaughter, or as accessary or accessaries to the same, 
*• before foe murder or manslaughter committed, shall put in 
** writing foe effect of the evidence given to the jury before him, 
" being material. And shall bind all such, by recognizance or 
** obli^tion, as do declare any thing material, to prove the same, 
** to appear at tlie next general gaol-delivery to be holden within 
** the county, city, or town corporate where the trial thereof shall 
** be, then and there to give evidence against the party so 
" indicted at the time of the trial, and shall certify as well tlie 
** same evidence, as such bond or bonds in writing, as he shall 
** take, together with the inquisition or indictment before him 
" taken and found, at or before the time of his said trial thereof 
“ to be had or made. And in ease any coroner shall offend in 
" any thing contrary to the true intent and meaning of this act, 
** the justices of gaol-delivery of the shire, city, town, or place 
** where such offence shall happen to be committed, upon due 
" proof thereof, by examination before them, shall for every such 
** offence set such fine on every such coroner, as they shall think 
" meet, and estreat the satne as other lines and amerciaments 
** assessed before justices of gaol-delivery ought to be.” , 

Sect. 32. And by 1 Hen. 8. c. 7. " If any coroner shall nok 
" endeavour himself to do his ollicc upon any [lerson dead bw 
" misadventure, he shall forfeit forty shillings.*' 

•f” Also by 23 Geo. 2. c. C(). s. 6. “ If any coroner who is not 

appointed by virtue of an annual election or noiuiuatioii, or 
tHdeante, ** whose office of coroner is not annexed to any other office, shall 
••(9. be lawfully convicted of extortion, or wilful neglect of his duty, 

** or misdemeanor in his office, it shall be lawful for the court 
“ before whom he shall be so convicted, to adjudge that he shall 
** be removed from his office: and, thereupon, if such coroner 
*' shall have been elected by the freeholders of any counta, a writ 
** shall issue for the amoving him from his office, and electing 
** another coroner in his stead, in such manner as already directed 
** by law; and if foe coroner so convicted shall have been ap- 
** pointed by lord or lords of any franchise or liberty, or in any 
** other manner than by foe election of the freeholders of any 
** counfy, the lord or lords of such liberty or franchise, or the per- 
** son or persons intitled to the nomination or appointment of 
** any such coroner, shall, upon notice of sulih judgment of 
** amercial, nominate and appoint another person to be coroner in 
» bis stead.” 

As to the third particular, viz. What high credit the law gives 
to an inquisition of death found before a coroner. 


Sect. 



Gil. «t af-mu #DintT OP tfiiB'GOEONER. «$ 

SmT, 59. It feenn (a) oerUHtt. tfett tnciNiUy the judges would (a) is e 4. s. 
not raoeirv ».vVQi^, acquitttog t peiMQ of th« deith of a man, ^7 A«i. is. 

fottad ngsintt him by a QdroMv^it inquest, uidess the jiuy so 1411 '. 7 |s. 
acquitting dm defendant, bad Ibund at the same time whatntlier v.Cor. Ws. 
person (10) did the <act, or by urhat other means. Urn pat^f anlne g 
to his death; because it appeared by the coroner's view t^n sHaie. Mi.* 
record, that a person was killed. But it is (h) ^peed. thaf the Fincb. 41 s. 
judges cannot compel a jury to make such Aumer inquiry on an 
ac4^ittal of a defendant from any other indictment; oeMOae it q, indict. 10 . 
doth not in such mranar appear of record by any such inquisi- s». 
don. that a person is dead. And it seems hard to reconcile the 
said prMtice of coropellinq a jury to find such further matter with (s)s«^ the’ 
reason in any case, unless it appear in the course of the evidence bookg ebovo 
by what other means, not mentioned in the indictment, 'the party 
lost his life. For it seems strange, that a jury should be in any 
case compelled to find a matter upon their oaths, which they have 
no evidence to support; and therefore if noway appear to them, 
by what other means the deatli in question was occasioned, it 
seems difficult to maintain that it shall not be sufficient for them 
to declare so to the court. 

iS^. 34. How high a credit is given by the law to a coroner’s 
inquisition of self-murder, or of the flight of a person indicted for 
dm death of another, will be more fully shewn in tlie three last 
sections of this chapter. 

As to the second division of the Second fJeiieral Point, vh. 

What authority a i*oroner hath to take an iiidictnient of other 
matters. 

Sect. .')5. It is expressly said in some books (c) that a coroner (<’) .‘ts ll. fi. *r, 
hatli no power cr ojficio to inquire of any felony, but only of tlie J'ofi 

death of a man upon view. And both Staunford(</) and llale(c) jt'. 
seem to speak doubtfidly of this matter upon the authority of (<t)s. )*•('• .'^t 
those books; and Sir JCdward Cuke( J") seems expressly to de<*lare 
his opinion, that a coroner hath no power to take an indictment t jiaif, ar,. 
in any other case. Y et since it is expressly declared by the above- (/) * in»t. in. 
mentioned statute X)c officio coronaloris(g^ that a coroner ought ? 
to inquire of the breakers of houses; audit is said by Brittoii(A) tutent Uige. 
that he may inquire of rape, and of the breach of a prison ; and W Urittou, s. 
such power hath never been e.\pres8]y taken from him ; it seems 
hard to say that he may not still make such inquiries, if he please; 
for as to the authority of 27 Ass. 55. and 55 Hen. C. pi. 27. b. 
which are cited for the maintenance of the contrary opinion, it 
may be answered, that this point is not resolved in either of those 
books, but only spoken of incidentally ; for the veiy point resolved 
in the Book of Amizes seems to be no more than this, that a coro- 
ner hath no power to take an indictment of an accessary after the 
fact; and that which is said in the Year Book of Henry the Sixth 
concerning this matter, is only brought in by way of argument 
com^ming a point of a quite different nature. 

Sect, 36. However, there seems to bo no doubt but that the Bnew". b. 3. 
coroner may and ought to inquire of treasure-trove, concerning '“****' * 

which 

(10) HUslsomuHOBljsliusiiieu sf fbna; sad if tbs Act besot ksomvUiejaian oaually a»y,Uwt 
it was doM bj *• yenom aalmown.* • Hale, SOI. 

o 2 
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s.p.r.5i. 
Bracton, 120. 

3 Hale, 6C. 


which it is enacted by the said statute of 4 £dw. 1* Dfi^cio C0“ 
ronatom, •• That a coroner being certi6ed by the koig'a heiliffs* or 
other honest men of the county, ah^ go to the places where 
treasure is said to be found.’* And it is further enacted in the 
following part of the same statute in these words, " A coroner 
" ought also to inquire of treasure that is found, who were the 
" finders, and likewise who is suspected thereof. And that may 
“ be well perceived where one liveth riotously, haunting taverns, 
" and hath done so of long time; hereupon he may be attached 
" for this suspicion by four, or six, or more pledges, if he may be 
“ found.” 

Seel. 37 . It is also said that a coroner may inquire of royal 
fishes, as sturgeons, whales, &c. 

Sect. 38. As to the Tuiiin General Point, t7«. How far a 
coroner is empowered to receive and proceed on a bill of ap- 
pcal,(l 1) I shall endeavour to shew — 1st, How far he is autlio- 
rised to receive such appeal — tidly. How far to proceed upon it; 
and in what uiatiner it may be removed by certiorari. 

As to the first of these particulars, viz. How far a coroner is au- 
thorised to recci\e an appeal. 

Sect. 3'). It appears clearly from the above>racntioned statute(<7) 
of 4 Kdw. I . ])e ojfficio coronatoris, and also from our ancient law 
books, (6) that a coroner in the county court may receive an ap- 
peal of any felony or mayhem, upon the plaintiff’s finding suni- 
cient pledges to the sheiiff fur the prosecution of the suit. And 
it is observable, that the said books generally mention the coroner 
as the person before whom such appeal (r) is to be commenced, 
without joining any other with him; from whence it seems clearly 
to be intimated, that the coroner is the only(d) person who hath 
a jurisdiction in this matter; and that at common law he might 
receive (c) such appeal without the concurrence of any other, as 
he certainly may the ap|M>al of an approver, &c. Rut it being 
provided by the statute of Westminster 1. c. 10. that the sheriff 
shall have counter-rolls with the coroners, it seems that no ap- 
peal since that statute is well commenced before the corouer,(/ ) 
unless the sheriff' be also present, in order to take a counter-roll 
of the proT'eeding. But it seems that the sheriff, by virtue of this 
statute, is no more a judge of the matter than he was before ; and 
therefore, where it is said by the statute of 3 Hen. 7. c. 1. that 
an appeal of felony may be commenced before the sheriff and 
coroners of the county where it was done, it seems reasonable to 
intend the meaning of the statute to be, that it may be com- 
menced before tliem in the same manner as before, and not with- 
out express words (g) to make any alteration of the jurisdiction 
given them by the common law. 

Sect. 40. But it is certain(A) that a coroner hath no power to 
receive a bill of appeal of any offence done out of the county, 
whereof he is coroner, because the offender cannot be tried by 
the county. But it is agreed that he may receive the appeal of 
an approver, or take the ab}uratton of one who acknowledges a 

felony 

<ll'> This part of the wnMKt'a 4aty is now abrofatsd hv it S. c. 46. uiMt abcAUhes appeah, 

geaetally. 


(а) Scf* the sta- 
tute ut IttrgPa 

(б) Brae* 122. 
147. 

Flpta, 1. c. 25. 
Hrittoiii 5. 

S. I\ C\ 64. 

22 Am. 97, 98. 
Finch, 321. 
(r)Coii. 17, 

Ass. 5- 

B. Appeal, 56. 
Suiumar^, 171. 
S. P. C. :>2. 64. 
(d) 4 liiHt. 176. 
4 H. 6. 16. 

B. Appeal, 44. 
(f) Sunt. 172. 

2 Hale, 67. 
(/)S9H.4t. 
4U. 6. 16. 
Con. B. App. 
41. 


(g) Qu« SUun- 
ford's IMcan of 
the Crt>wii, 64. 

(h) Suinniary, 
171, 172, 

2 Hale, 67. 

S. P.C. 62,55. 
F. Coronc, 497« 
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. felony done ' bjf him in any coun^, because that after such con- 
: fessions there is no need of any tiw* - - 

As to the Mcond particular, vix. How &r a coroner may pro> 
ceed upon such appeal. 

Sect. 41. It seems probable(a) that before^ the statute of Magna 
Charta. c. 17. coroners might try oflcuders as well as receive ac- 
cusations against them ; but it is agreed(6) that they caimot pro- 
' ceed so far since that statute, by which it is enacts. ** that no 
" sheriff, constable, coroner, or other bailiff of the king, shall hold 

pleas of the crown.” Also it is agrccd(r) that process may be 
awarded in the county court on such appeals till the exigent; but 
it seems questionable, (d) whether such process may properly be 
said to be awarded by the sheriff and coroner jointly, since the 
coroner being the only judge, as I have endeavoured to prove, 
sect. 39. it seems to be most proper that the process be awarded 
by him only. Neither doth it seem clear that the above-men- 
tioned statute of Magna Charta doth restrain the coroner from 
awarding an exigent, and thereon outlawing an appellee; for 
since, as it is agreed by all, an offendtT might become attainted 
by an abjuration of a felony made befort^ a coroner, why not as 
well by an outlawry pronounced by him ? And accordingly wc 
find it taken for grunted in some of the old books(c) of the best 
authority since this statute, that appellees may be outlaw’cd for 
not appearing on process before the coroner. 

As to the third particidar, viz. In what manner an appeal be- 
fore the coroner may be removed by certiorari. 

Sect. 44. There is( f*) no doubt but that it may be removed 
either into the King’s Hench nr Chancery, by certiorari directed 
to the coroner and sheriff. Uiit it hath been resolved (g) that it 
cannot be removed by such writ directed to the slieriff only, be- 
cause the coroner is the judge, and the sheriff* h.'itii only a counter- 
roll by virtue of the above-mentioned statute of Westminster, 
chapter the tenth. 

As to the Fourth Gknkuat. Point, viz. How far a coroner is 
autliorised to receive and proceed on the appeal of an approver. 

Sect. 45. There is no doubt but that the coroner alone may re- 
ceive such appeal, (/i) whether the offence were committed in the 
same or in any other county, and may also award process to the 
sheriff against the appellee, being in the same county, till it come 
to the exigent; and it seeras(i) that it may be probably argued, 
that he may award process even to an outlawry, as hkth been 
more fully shewn in the forty-first section of this clutptcr. But it 
is certain, that he cannot award any process Against an appellee 
in a foreign county, but must leave It to the justices (A) of gaol- 
delivery, or others, before whom the appem is afterwards re- 
corded, who shall avyard process against such appellees in such 
manner as s^ll be more fully set forth in the chapter concemmg 
approvers, sect. 24. 

As to the Ficth Gbnekal Point, viz. How far a coroner is 
authorised to take the confession and abjuraUon of a felon. 

Sect. 44.^ There seems to^bo no doubt but that he may record 
the confession of Uie breacli'of prison by any felon, 6tc., and also 

the 


(a) See Dale 
Sh. c. 106. 

S Hitlc, 56. 

(*) sa Ass. 97, 
98. 

Bracton, 147. 
FIcta, c. 83. 

8 Inst, so, 31, 
3*. 

8 IlaJe, 67. 

B. App. 56, 68. 

B. Corone, 88. 
(rl S. P. C. 64. 
Summary, l7t, 
on Uon. S. P. 

C. ll V. 

Siiiiiiuurv. 

*7 Assiso, 47. 
(r) 8‘» Ass. 97. 
F. Cor. 1U4. 
CJon. B. App. 
88 . 

Qu. n. App. 

109. 

S. P. C. 64. 
Siliiitnary, 171. 
8 lltilf, 67. 


(/)S. P.C. 64. 
Siiiiimnry, 171. 
8 lust. l'7(i. 

14 li. 4. 15. 
b. 16. 

B. Ap|i«-iil, 44. 
8 lust. 176. 

S. P. C. 64. 

8 Hale, 67. 70. 


(A) Saromary, 
17^* 

ft IMe, 67, 68. 
S, P. C. 5:J. 
Aute, Meet. 40. 
(i) S. P. C. 73. 
Sutouiarys I7f. 


(At) S. P. C. .53. 

73. 

Huinnaary, 172. 
F. Cur. 

39 Eel. th 42. 
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(•>vides. 36 . any^ felotty^iiy an-' approver; butihe twv re- 

•nd 49. In ting to these matters being in great measure obaoMie, it seems 

needless over-nicely to inquire into it ' Also it is^ea^in ^at he 
a'lnit. 115 . * might take an abjuration; but this not having been in use since 
;«)S.Mct, 40 , 21 Jac. 1. c. 28. s. 6. 7. by which it is enacted, that no sanc- 
Cor. i83. rt tuary, dr privilege of sanctuaiy, shall be admitted or allowed in 
P. a 193. „ tjase," I shall only touch upon it, and take notice, that, at 

the common law, if a person accused of any felony, except sacri- 
lege, (6) whether (c) in the same or any other county, for which he 
was liable to judgment of death, (d) and not charged with (e)high 
treason, nor as 8ome(y’) say with petit .treason, had fled to any 
church^) or churchyard, and within (A) forty days confessed him- 
self guilty before the coroner, and declared all the particular cir^ 
cunistances(t) of the offence, and thereupon taken die oath in 
that case provided, (the substaDce(A) whereof was, that he ab- 
jured the realm, and would depart, as soon as possible, at the 
port which should be assigned him, and never return without 
leave from the king, &c.) he saved his life if he observed the 
(fc)8.'p.(f. it 9 , t^’rms of the oath, by going with all convenient(/) speed the 
120 . nearest way to the port assigned, 8cc. ; but he was attainted (m) of 

the felony by such abjuration, without more, and consequently 
1). Cor. i-is.* forfeited his lands and goods, &c. 

S. P. c. 121. (m) F. Cor. 425. S. P. C. 122. Finch, 589. 3ln»t.2ir. 


Finch, 588. 

(0 B. Cor. 181. 
Finch, 389. 

S. P. C. lie. 
(/) S. P. C. 
116,117. 

B. Cor. 181. 
Finch, 388. 

Or) S. P C. 116. 
3 Inst. 115. 
Finch, 388. 
(A).S. P.C.118. 
3 ln.1t. 1 17. 
0)S.P.C.117. 
F. Cor. 64. 
3H.7. 12. 


As to the Sixth Gen bral Point, vis. How far the act of any 
one coroner is as effectual as if it were done by all. 

(n) S. P. C. 53. Sect, 45. It seems clear that whcrever(»} coroners are autho- 

(oVc judges, as in the taking of an inquisition (o) of 

** ' death, or receiving an appeal of felony. Sec. the act of any one of 

VideC. 1 . 8 . 10 . them, who first proceeds in the matter, is of the same force as if 
<}i) 2 Hale, 59. |||| joined in it : but it is said, tliat after such proceeding by 
F.'Corone, 107 . ®f them, the act of any other will be void.(p) Also it seems 
S. P. C. 52. certain, that where coroners are empowered only to act ministeri- 
Suiniiwry^^i72. ally,( 12) as ill the execution of process directed to them upon the 
1411. -i! 31 . 35 . default or incapacity of the sheriff, all tlieir acts will 1^ void 
59 H. 6. 40 *. wherein they do not all join. 

As to the Seventh General Point, viz. In what cases a 
coroner may lawfully take a fee for the execution of his office. 

2 imi. 176. Sect> 46. It is enacted by the statute of Westminster the first, 
10. which was made in affirmance of the common law, " That 
** nfi! coroner demand or take any thing of any man to do bis 
" office, upon pain of great forfeiture to the king.’* 


Vide f Inst. Sect. 47. But by 3 Hen. 7. c. 1. ** A coroner shall havefor.hia 
*to. «< fee upon every inquisition taken upon the view of a body alain, 

** thirteen shillings and four^ence of the goods and chattela of 
** the slayer and murderer, if he have any goods; and if be have 
no goods, of such amerciaments as shall fortune any township 
to be amerced for the escape of the murderer, 8cc.” 

Sect. 48. But coroners endeavouring to exfond this statute to 
persons slain by misadventure, it is euacted by 1 Hen. 8. tt. 7. 

••■tv* 


(tR) One coroner may execute tiio wjit, a> in Olte Ibr ^ <i>e lOtuni 

case of an exigtenij but if Hierc bo itevotoronerx mwNfi^dk 
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** Tlwt uppn i^ xequest made to a coroner to come and^ inquire 
" upon the yi^ of any person slaiiiy dijoyvned» or otherwise dead 
" misadventure, the said coroner shall diligently do his ofl|ce, 
without taking any thing thmefor, upon pain to every coroner 
** that will not endeavour hunsehT to do his office (as afore is 
'* said), or that taketh any_ thing for doing of his office, upon 
** every person dead by misadventure, for every time, for^ diil> 

« lings.” 

i* Sect. 49 . To the intent, however, that coroners may be en- 
couraged to execute their office with diligence and inte^ty, it is 
enacted by 23 Geo. 2. c. 9* “ That for every inquisition, not 
** taken upon the view of a body dying in a gaol or prison, which 
shaft be duly (13) taken in England by any coroner or coroners, 

“ ill any township or place contributing to the rates directed to 
*' be levied by 12 Geo. 2. c. . the sum of twenty shillings; and 
** for eveiy mile which he or they shall be compelled to travel, 
from the usual place of his or their abode, to take sucli inqui- 
'* sition, the further sum of nine-pence, over and above tlie said 
sum of twenty shillings, shall be paid to him fir them out of 
the monies arising from the rates before-mentioned, by order 
** of the justices of the peace in their general or quarter sessions 
“ assembled for the county, riding, division, or liberty, where 
“ such inquisition shall have been taken, or the miyor part of 
them; and which order they are hereby directed to make with- 
" out fee or reward.” 

i* Sect. 30, And by 25 Geo. 2. c. 9* s. 2. *' For every inquisi- 
tion which shall be duly taken upon the view of a body in any 
“ gaol or prison in England, by any coroner or coroners of a 
county, so much money, not exceeding the sum of twenty shil- 
“ lings, shall be paid to him or them, as the justices of the peace, 
in their general or quarter sessions assembled, fur tlic county, 

“ riding, or ilivision, wherein such gaol or prison is situate, or 
** the major part of them, shall think tit to allow as a recom- 
" pense for his or their labour, pains, and charges, in taking such 
“ inquisition, to be paid in like? manner, by order of the said jus- 
** tices, or the major part of them, out of tlic monies as afore- 
« said.” 

i* Sect. 51. And by 25 Geo. 2. c. 9. s. 3, 4, 5. it is provided, 

" That over and above the recompense hereby limited and ap- 
** pointed, the coroner or coroners shall also have the fee of 
" thirteen shillings and four-pence, payable by virtue of 3 Hen. 7« 

“ c. 1 .” — That no coroner to whom any benefit is given by this 
act, shall by colour of his office, or upon any pretext whatso- 
ever, take for his office, doing as aforesaid, other than the said 
*' fee of thirteen shillings and four-pence, and the recompense 
" hereby limited and appointed, upon pain of being deemed 
** guilty of extortion .” — ** Tliat no coroner of the king’s house- 

** hold, 

(iS) WheUier an inqorat hms been taken b Iiord Ellenboraagh hi this caie wbfcrred, tiiM 
fortbc jnalioea to decide, (11 E..331.) R.«.the tfacfc had been many inytanew of coroner* who had 
Joaticea of Kent. In tl^ coae the joatieea db- eseiciied their oShsea veiy veiatiou»ly, by intmd- 
atlowed ihe conmer’a charge, as they tboaglit the iug fnlo private fiaiailies, to their great annoyaii^ 
hjqoest had been nftnweasarily taken, thr pwly bhen there r»aa no pretence of the deceased ha^ng 
having loanifestly died ^ the vMtadAD oC^eod. died otherwise then by e natural death. 
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** liold, and of the verge of the king' a palaces, nor any coroner of 
the admiralty, county palatine of Durham, city of London and 
V -borough of Southwark, or of any franchises belonging to the 
said city; nor any coroner of any city, borough, town, liberty, 
'or franchise, which is not contributing to the rates directed by 
•• i<2 Geo. 2. c. . or within which'such rates have not been usu- 
" ally assessed, shall be intitled. to any fee, recompense, or bene- 
“ tit, given to, or provided for, coroners by this act." 

As to the Eighth General Point, viz. In what cases a mat- 
ter recorded by, or found before, a coroner, admits of no traverse. 

1 shall consider the same in relation, 1st, to abjurations or con- 
fessions made before him; 'idly, to escapes ; 3d ly, to flights; and, 
4thly, to self-murders. 


(u) Sum. 17 1 . 

K 184. 

S. V. C. .W. 

(fc) S. P. C. 38. 
•t.S li. S. 48. 
i>i. an. 

r'. t'oroiiu, 134. 

(c) F. Cor. 1 13. 
tC9. 

IS Ansite, 89. 

(d) V. Cor. 184. 
S. P. .VI. 

(e) F. Cur. 118. 
134. Kil*. 

18 .4ii-.ixi;, 89. 
Jl. Coroiu-, 7b. 


Ah to the first particular, viz. That relating to abjurations. 

Sect. 52. It is said that a coroner’s record of an abjuration/a) 
or of the confession of breaking prisoi],(6) or of the confession of 
a felony by an approver,(r) is of bo great authority, as not only to 
estop the [larty from taking any traverse to bis having made such 
confession, but also from alleging that what was said by him was 
extorted by duress, or other unfair means. Also it seems, that if 
tire party plead that he is not the same person who abjured, 8lc., 
and the coroiier(d) record that he is the same person, such record 
is conclusive, 8cc. I Jut in these cases(fO it seems, that the judge', 
for the better information of his conscience, may in his discretion, 
if lie think fit, take an iinpiiry from the people living next to tlic 
place, of the whole circiinistuiices of the matter, 8cc. 

As to the second particular, viz. ^Vhnt relating to escapes 
found before a coroner. 


(/)S. r.C.Si, Sect. /i3- It is said,( /") that if it be found by a coroner’s in- 
Sj. nvx quest that a murder was committed in such a town, and that the 

murderer escaped uiilaken, the township cannot traverse such 
escape, because it makes them only liable to an amerciament, et 
dc ininimis non mrat lex. 


(g) 13 H. 4. 13. 
6 . 

F. Forfeit, 99. 
31. 35. 

1 lliitc. 363. 

3 Co. 109. 

D>er, 2:18. 
Suininary, 871. 

I Hale, 3(>3. 

8 lUIc, 164. 

(h) B. Cor. 151. 
8 £. 4. 4. 

8 Levinz, 1 4 
B. Tr«v. 889. 

.3 Krb. 564.b6«. 
1 IJalc, S6A. 
414.415.417. 

8 Hale, 63,64. 
:I01. 

(i> 8 Inst. 147, 
148. 

.4 Krh. 366. 

J Uiilr, 363. 


Ail to the third particular, viz. That relating to ajiight found 
before a coroner. 

Sect. a4. It seems that if a por.son indicted of a murder by a 
coroner’s inquest, be also found to have fled for it, and after- 
wards, upon his trial, be ucquitte<l(g) of the murder, and also 
found not to have fled fur it; yet he shall forfeit his goods, be- 
cause such a flndiiig that he did not fly by a jur}’, who, as some 
say, had iiotliiiig to do with it, and ought not to have been 
charged with such iiiquiiy, shall not coiitroul the coroner's in- 

S uest, which is of such authori^*, that, immediately upon the 
ight, the party's goods shall be delivered to the township, which 
shall be answerable for them. Also it seems generally [h) to be 
taken for granted, that the party has no remedy whatsoever to 
traverse such flight found against him by a coroner's inquest; for 
that such inquest is of very great authority,(i) inasmuch as all 
persons of the neighbouring towns, above tlie age of twelve 
years, are bound to attend at the takhig of it; and yet 1 cannot 
find any direct resolution settling this point ; but, on the con- 

trary, 
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trary, it is certain that Sir William Stanndford makes a qnffrc of 
it ; and the reason above-mentioned, which is brought to sup|>ort 
credit of such inquests, holds as strongly against the travers- 
ing them as to the point of the offence, in which respect it is at 
this day generally holden that they may be traversed, as will be 
more fully shewn in the next section. And surely the other rea- 
son which is given for this opinion, that the parly only forfeits 
his chattels by such finding, and therefore shall not traverse it, 
because the law reckons chattels among those iRtmma de ^uibus 
non curat lex, is very harsh and unaccountable; and it is very 
hard to say, that a man shall be liable ^ to forfeit all his goods, (a) s Inst. .vs. 
w'hich ma^, perhaps, be all that he is worth, by an inquest^a) i Lcviiu, i4i. 
taken in his absence, without either hearing him, or giving him 
an opportunity of defending himself. * ’ 

As to the fourth particular, viz. That relating to self-murder 
found before a coroner. 


Sect. 55. It is holden strongly in some books, (A) that no in- 
quest of this kind admits of any traverse. But the contrary opi- 
nion being also holden by books (r) of as great authority, and 
seeming also to be more agreeable to the general tenor of the 
law in other cases, it seems to be the better opinion, that such 
inquest, being moved into the king’s bench by certiorari, may be 
there traversed by the executor or administrator of tlie person 
deceased, and perhaps also by the king, or tlie lord of the manor, 
&r. 

:) Kcb. 664. 566. 604. 800. (r) See the bociks ubo\e citiMl, Hex r, Houpel, Cowj>. 468. 

ton, a "rmii Hep. JBK 


(h) a KtK 4. 4. 
b.I.c 9. beet* 
11. mill the 
hooki (here 
I'icect. 

H.(’or 161. 
U\a‘\. 141. 16*2, 
*2 Keb. 6.>9. 

R Sid. 90. lOK 
144. 

*2 Jon. 198a 
1 Vi*iL 37H. 
mid Het f . lieu- 


If, liowevi^Mio matter ho dopoiHiiiip; hofort* tho roiirt to nuiko See the rune of 
it iiooossarj, the King’s llouch will licit orclor the ooroiior to re- 
turn the depositions he has taken upon an inipiisiiion of Jeh dv 

AC*. 


Sect. .50. Also if it appear,(J) that a eoroner hath been guilty W 37i. 
of any corrupt practice in the taking of an iiiqiiisition, it Heciiis J Modcm%«.^* 
that a mehiis niquirvudiun shall be aw'arded for the taking of a Salketd, iIh). 
iiewr one by special commissioners, wdio shall not proceed on the Carihew.TR. 
\iew of the body, but on tlie testimony of wdtriesscs; and lhi‘ j Jo?* 
coroner shall have nothing to do in the taking such new inquest, wvz ^61. 
because it appeals from his former tnisbeiiavioiir^ that he is not Mud. 80, lOo. 
fit to be tiusted. But where (c) his inquisition is quashed for a 
defect in point of form only, he may, and ought, to take a new Junoii.*i98. 

one, ill like manner as if he had not taken any before.(l4) (O ^ H. Ab. 3 r. 

^ Ed 4. 7(1. b. 

Salk. 190. 2 Hale, 69. 69. 1 Hale, 416. 2 Anderson, 204. Strange, 69. 


(14) The coroner also possesses a ministcnal 
office as the sherilF's substitute. For when just ex- 
ception can be taken to the sheriiT for suspicion of 
|iartiality, (as that lie is interested in the suit, Of of 


kindred to either of the parties,) the process muit 
then he awarded to Uic coroner, iiHiend of tlic ^1 m*- 
rilf, for execution of the king*i writ*. 4 lust. 271. 
1 Comm. 849. 


CHAP. 
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Finch, Ml. 
F. N. B. 6f . 
S Hole,' 70 . 


frt) 9 Co, Pfo- 
tiice. 

Dult* Shcr* 585. 
Mng. Char. 35. 
9lDtt.70,71. 
73. 199. 

B. Ixet, 4f . 
Britton, 71. 

(jh) ^ the 
books above 
cUed, Flota,b.l* 
c. 97. 

BracCon, 194. 

9 Inst. 191. 
Lamb, of Con- 
Mblea, 3. 

Xeli. 14U 
4 Iniit. 959. 

% Hale, 69 . 
4Coniin. 970. 


9 Inst. 7U ^9. 
0alt. Sher.3a5. 
199. 

F. Leet, IL 
Mirrbr, c. U 
s. 13 h 16. 


CHAP. X. 

OF THE SHERIFFS TORN. 

The 8heriff*8 torn is the king’s court of record^ IioJden before 
Uui sheriff for redressing of common grievances within the 
coun^. 

For the better understanding the nature whereof I shall exa> 
noine the following points. 

First, The original institution of this court. 

Secondly, At what time, and in what place, it must be holden. 

Thirdly, Whet persons owe suit to it. 

Fourthly, What authority the sherifT (or his steward) bath as 
judge of it. 

Fifthly, What kind of offences are inquirablo in it. 

Sixthly, Within what place such offences must arise. 

Seventhly, By what jurors and in what manner indictments in 
it ought to be found. 

Eighthly, In what manner they are to be proceeded upon. 

Ninthly, In what manner they are to be traversed and deter* 
mined. 

As to the First Point, viz. The original institution of the 
sheriff’s torn. 

Sect. S. It is observable that by the (n) common law, every 
sheriff ought to make his torn or circuit throughout every hun- 
dred ill his county twice in the year, in order tp hold a court in 
every such hundred for the reforination of common grievances, 
and the preservation of the peace and good government of the 
kingdom. For which purpose ail the (6) inhabitants of such 
hundreds, being above the age of twelve years, and not specially 
privileged, in such luauncr as shall be more fully set forth under 
the third point, are bound to attend at such courts, in order 
to make inquiries of all such offences ; and also to give security 
to the public for their good behaviour, by taking an oath to be 
faithful to the king, and to observe bis laws, and also by incor- 
porating themselves into some frec-plcdge or tithing, which for- 
merly signified a certain number of families living together in the 
same precinct, the masters whereof were every one of them 
muttta% bound for each offier, and punishable for the default 
of any member of any such family, in not appearing to answer 
for himself, on any accusation made against him. 

Sect, 3. And the better enforcing of this order seems anciently 
to have been the principal end of bolding this court, the st 3 rle 
whereof even. to this day must be Carta virus franci pte^ ^mini 
rsgis teuta apud C. cortm vicecomite in tumo suo tau die, Sfc. 
But it hath been resolved, that the law doth not take notica of 

any 
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soy court under the style of fum’ vicecom’ te/u. tali die: 

for the word " tom/’ properly taken, doth not signify the sheriff’s 
court, but his perambulation. 

As to the Secomd Point, tax. At what time and in what 
place this court is to be holden. 

Sect. 4. It is said, that at the coiniuou law it might be hoMra 
at any place within the hundred, and as oS^ as die sheriff 
thought Ht. But this having been found to give the sheriff too 
great a power of oppressing the people, by holding his court at 
such times and places at which they could not conveniently 
attend, in order thereby for his own advantage to increase the 
number of his amercements, it was enacted by the statute of 
Magna Charta, 33. Tliat iio sheriff or his bailiff bhall make his 

torn through a hundred but twice in a year, and at the place 
“ accustomed, viz. once after Easter, and again after the feast of 
“ St. Michael; and that the view of frank-pledge shall be at the 
" term of St. Michael.” 

Sect. 5. And it is further enacted by 31 Edw. 3. c. lo. "That 
" every sheriff shall make his torn yearly, one time within the 
" month after Easter, and another time within the month after 
" St. Michael; and if they hold them in other manlier, that then 
** they shall lose their tom for the time.” 

Sect. G. And it seems (n) cut tain, tliat since these statutes, the 
sheriff is indictable for holding this coiiit at unotlicr time than 
what is therein limited, or at an unusual place. 

Sect. 7. Also it hath been (A) lesolved, that an indictment 
found at a sheriff’s torn appearing to have been holden at 
another time, is void. 

2 Danv. Abr. SbG. S luat. 71. 

Sect. 8. But it is observable, that neither of these statutes 
expressly mentions a court-leet, and therefore it is said in sonic 
(c) books, that they do not extend to it; iM'itlier ilo I find any 
resol uGon, that an ancient court-leet holden at any other time, 
or at an unusual place, is void. But on the contrary it is (rl) 
said, tliat a court-leet may be holden at any place within the 
precinct which the lord thinks fitting. And it seems to be (e) 
agreed, that a prescription to hold such court oftener than twice 
in the year, is good ; which seems hardly reconciloable w ith the 
general rule of law, that no prescription can stand good against 
a statute which has negative words, if a coiiit-leet be construed 
to be within the purview of the above-mentioned statutes. It is 
true indeed, that both Sir Edward Coke and Kitchen endeavour 
to solve this difficulty by offering a distinction, ffiat ffie said rule 
extends not to statutes made in affirmance of the common Jaw ; 
but it is questionable how far this w'ill amount to a good answer, 
since it seems to be holden by (jf) others of good authority, ffiat 
the said statutes were not made in affirmants of the old law. but 
are introductory of a new one ; yet it is certainly safest to hold a 
court-leet at the times accustomed, for it is said, that if it be 
holden at an unusual time it is void. And it (A) seems, that no 
court>leet guanted since the statute can be hoUen at any other 

time 


6II.7.*. 

Dali. Sber. 390. 
Con. Coke lit. 
115. 

Kitchen, 44. 
DalU Sher. 390. 


Sec H«m. Co. 
lit. 117. 
iKite (11). 


(«) Dyer, 151. 
Kcilw. 19*. 
Dolt. Siwr. S90. 


(5) 38 If. 6. r. 
6JI 7.8 b.X 
S. 1». C. 84. 

S IIhIc, 70. 

3 Saiunl. *90. 


(c) D. Loet, *3. 
S liToii. 74. 
llU>U.*0t. 

(rf) 8 II. 7. 4. 
Kitclien, 44. 
Owen, 35. 
Daliaon, 61. 

(•)Co.lit.ll6. 
Kit<ih.a.44i 
C. Elis. 1*5. 
*45. 

1 lUii.J0t. 


(/) Dalt. Slier. 
390. 

611. 7. pi. S. 
(g} 38 ll. 6. 7. 
K Lrct, *. 

B. l^et, 3*. 

* Saund. *91. 
(A) C. Elia. *45. 
On. *fort.7t. 
t Ssua. *91. 
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(a) t Keb. 7Sl. 
•% Ven. 107. 
t‘?tl8aund.«90. 


(6) See MCt. 9. 


(r) S Inkt. 99. 


(<f)4lE.3. 36. 
4.'> £. pi. 36. 


(0F.N.B.161. 
J)dlt. Slirr, 387. 
3 liiHt. 131. 

Qu. H. Li'ct, 38. 

Dtiug. 190 . 

(/) P.N.B. 
160 . 

3 IiMt. 131. 
Rrgiatcr, 175. 
(g) 3 Inal. 130. 
131. 

Urgiaier. 175. 



17.5. 

160. 


UhH. Slier. 387. 


(i) 3 Inal. 133. 
Dull, fther. 387. 


(A) 3 Inat 133. 
D*IU Shcr. 387. 

(0 3 Inal. 133. 
See 19 II. 6. 1. 
3:1 H. 6. pi. 9. 
(m) C. Jii. .584. 
Finch. 348. 
Dell. Sher. 388. 
3 Hale, 70. 
Dottglaa, 537. 


time than what is limited by it, because eveiy such court is 
derived out of the torn, to which the statute certainly did extend. 

Sect. 9. It hath been (n) holden, that in every caption of an 
indictment taken in a sheriff's torn, or court-leet, tim day whereon 
it was taken ought to be set forth, that it may appear not to have 
been on a Sunday. 

As to the Third Point, viz. What (&) persons owe suit to 
the sheriff’s toni. 

Sect. 10. It is certain, that regularly all persons above the age 
of twelve years are by the common law bound to appear at this 
court in their proper persons, and that no persons so bound to 
appear are within the benefit of the statute of (r) Merton, c. 10. 
which allows suit-service to be performed by attorney. And that 
not only masters of families, but also all their servants, are bound 
to pay such suit, and that every (d) master may be amerced for 
suffering a servant to continue with him a year and a day without 
being put into the decennary, &c. 

Sect. 11. llut((’) tenants in ancient demesne are privileged by 
the common law fioin coming to this court, unless they and their 
ancestors have time out of mind used to come to it. Also (J') 
parsons of chuiches have the like privilege by the common law ; 
and all (g) pcer.s of the realm and women have the same privilege 
by the statute of Maricbridge, c. 10. (and perhaps by the com- 
mon law), unless their presence be cs])ecially required for some 
particular cause. 

N« B. 160| 161. DdJt Shcr. 186. Drnctoii, 194. 

Sect. 18. Also it .seems (/;) clear that by the common law, as 
well as the said statute of Maricbridge, c. 10. no man can be 
obliged to do suit to any such com t, within the precints whereof 
lie doth not reside, in respect of any lauds which he may hai’e 
witliiii the juii.sdiction of it; for that no suit of tliis kind is due 
in lespect of the tenure of any lands, but only in respect of tlie 
|)er.sonul residence of the paity. And (i) if a man have a house 
which stands upon the pieeiiicts of two leets, it is said, that he 
shall do his suit to the court within the jurisdiction of which his 
bed-chamber lies. And if (A’) one ha5e a house and family in 
two leets, it seems that he ought to do his suit to that wherein 
for the most part he personally resides : but no man be of two 
leets; and therefore one who lives within a (/) private leet, can- 
not be obliged to do suit to the sheriff’s torn, or to any other 
grand Icct, unless such prii ate leet, for some default of the lord, 
be seized into the king's hands, or (in) unless the lord of the leet 
neglect to hold his court. 

As to the Fourth Point, viz. What authority the sheriff (or 
his steward) hath as judge of this court, I shall consider the same 
in relation, 1st, to indictments; 8dly, to fines and amercements 
in general ; and, 3dly, to the appointment of constables. 

As to the first of these points, viz. What authority the sheriff 
or steward of the tom has in relation to indictments. 

Sect. 13. It seems, that by the common law he might proceed 

to 
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to (a) hear and determine anj offence within hU jurisdiction, (a)D«it.Sher. 
beins indicted Imfore him and requiring a trial. But it is clear, 
that he is restrained from this power by the statute of Magna *“^“**^* 
Charta, c. 17. b^ which it is enacted. **'rhat no sheriff, constable, 

** or other bailfff of the king, shall hoM pleas of the crown.’* 

And it seems, that this statute also extends to the (6) stewards (b) ilntt.su. 
of coiirts-ket, uho cannot deH\er any persons indicted before Dsic Shcr. 400 . 
them of felony, but must refer them to the justices of gaol- * 
delivery: neither can they try any person indicted belore them of 
any other offence ; and tliereforc there is no remedy to avoid such 
presentments before them as are traversable, hut by removing 
them into the King’s Bench, &c. (c) ns u ill he mure fully shewn 

under the ninth point. (<•) 4. ir. 

* n. 1^1,11. 

27 11. 8. 2. Kitcli. -ii, 2J. Sannnary, 175. 1 Kd. c. 17. Sve Hex t lluupril, Cuwp. 458. Aiid 

lies t>. Heaton, 2 Term Rep. 184. 

Sect. 14. But it is certain, that the aho\ e-mentioned statute of (.nKiuIi. 42 . 
Magna Charta doth neither restiain the hherift'’s torn, nor the 
couit-Jeet, from taking indictin<‘nts or preseiitincnts, t>r awarding soV^ir (:co\gP 
process thereon in the same inanner as before (</); hut this power Colchrokr n. 
of awanling such process having been abused by the ahcrift's in E*'*'*. 5n«rr 
their torus, (e) was taken ftom all of them (except those of , 

London), but not fiuni any couit-leet, by 1 Ktiw. 4. c. '2. Wrhich («) Dnit. sUcr. 

is more fully set forth under the eighth general ixiint of this 401 , 
chapter. b ^ i vllaic.ri. 

Aa to the second point, viz. The sheriff’s authority in his torn 
in relation to fines and amercements, I shall consider, — Ist, In 
what cases he may, and 111 what casi s he ought to impose a fine. 

2«Uy', In what cases In* ought to awani an amercement.— Sdly, 

In what inaiinei such ainei cement is to Ih* awuiiled and affered. 

4thly, 111 what manner such fine or amercement is to be reco- 
vered. — .Stilly, What fuither penalty may be added to such fine 
01 ainercemuiit. 

As to the first particular, vis. In what cases and in what man- 
ner he ought to levy a fine. 

Sect. 15. It seems clear, that the .sheriff’s power in this couit (/) Book*, 
is still the same it anciently was, in all cases not within either of jt 

the above-mentioned statutes of Magna Charta, or I Bdw. 4. (j!\ y. |i, 
c. 2. from whence it follows, that he still continues a judge of Halt. Sber. 400. 
record, and may impose a fine on all such as arc guilty of (J') any 
contempt in the face of the court. Also there seems to be no 44 ^ s. 19 . 
doubt, but that he may impose what reasonable fine *he shall (A) 7 H. 6 . 1 *. 
think fitting, upon a (g) suitor refusing to be sworn, or upon a 
(A) bailiff refusing to make a panel, &c. or upon a (t) tithingman <4^ g Co. 
neglecting to make his presentment, or upon one of tiie jury ss b. 39. 

(A) refusing to present the articles wherewith they are charged, 
or upon a person duly chosen (f) constable refusing to be Dyer, si 1 
sworn. DaiU Slicr. 401. 

Sect. 16. But it hath been (tn) resolved, that all such fines ^nt)iRoU.S 3 . 
ought to be severally imposed on each particular offender, and 7.i 
not jointly upon all of them, except where a whole vill is to be pj^ **/.*** 
fined; in which case, for the necessity of the thing, a joint fine ’ 
upon all is good. 


As 
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Ab to the second particular, viz. In what cases the sheriff in 
his tom ought to award an amercement. 

Sect. 17 * It seems that he hath a dbcretionaiy power (a) 
either to award a fine or amercement for contempts to the 
court, as for a suitor’s refusing to be sworn, &c. Also there 
seems to be no doubt, but that at the common law he might, as 
tlie steward of a court-leet still may, award an (6) amercement 
of any person indicted for an offence not capital withiu his juris- 
cHKu, -ruo. diction, without any further proceeding or trial. And it seems 
KitciMm,6i,5<. to be taken for granted in(c) some books, that he might in such 
*’ impose a fine on the offender, if he thought fit ; and the 

Uait. Slier. 4ot. statute of I Edw. 4. c. 2. which restrains him from levying any 
fines or amercements on indictments found before him, clearly 
supposes him to have had a power of imposing such fines ; from 
all which it seems probable, that in such cases he had, and that 
the steward of a court-leet still hath a power, either to amerce 
(rf) 8 Ed. 4.5. or fine the oftciider, especially if the(d) crime were anyway 
enormous, as an affray aecompanied without wounding, See. 

As to die third particular, viz. In what manner such amerce- 
ment is to bo awarded and altered . 


^i^Dtlk. Shcr. 

7. Leet, it. 

1 Go. 99. 40. 
Kitehoi, 43. 
(5) B. Leet. 

Kdlir. 66. 
fflilnner, .S9t. 


(«)t Jonn.AOl. 
C. Car. 17 b. 

8 C«. 98. 40. 


(/) 8 Co. 40. 
Haat. Ent. 563. 
606. 

F.N.B.96. 

(g) Hob. 1«9. 

1 R. Abr. 54t. 
(b) S Lav. S06. 
3 Mod. 198. 

(i) Salkrtd, 56. 
Vida 8 Burr. 
1806. 


Sect. IB. It seems, that if by an amercement be meant the 
judgment that the party shall b(‘ in misericordut domitti regis. 
this being a (e) jiuiirai act, ought to be the act of the court only, 
and requires not the concurrence or assent of the jury or any 
other, as appears from the constant form of all entries. Neither 
do I see any reason why sncli an award of a tnisericordia by a 
judge of a court-leet, should express any certain sum for which 
the party should be in misericordin, except in such eases only 
where no other person is afterwards to affere it; for in other 
cases the award of a misericordia is only in order to authorise 
others to fix tin* sum which the party is to pay to the king for his 
defimlt; and in such (^') cases the courts of Westminster Hall 
never do more than award that the party be in misericortUa, with- 
out mentioning any sum in certain ; and tliere seems no reason 
why the judge of a court-leet should not follow the same rule ; 
ami, accordingly, 1 find tin* opinion of the lord chief justice (g) 
Hobart, which is the chief ground of a resolution in Leviiixs 
third report, (A) that cverv .such award of an amercement must 
express a certain sum: (/) over-ruled of late by the court of king*s 
bench. 


Stet. 19* But if by an amerrement be meant, the taxing, or 
reducing to a certainty, the sum to be paid by the party to the 
(b) 8 Co. 40. king, upon the award of his being in miseriewrdid, it (A) seems, 
*606. ** *** offence indicted, it ought to be done by cer- 

tain ofBcere called afferors, being specially chosen and sworn 
KdhraoiL 66. for this purpose, it is true (/) that the common entry of an 
rn^^M* ^*Ti upon a presentment in a court-leet is. that the party 

6S, 59. be ammroed. or tn vmericordiA to such a sum ; without distin- 

guishing botween the award of the misericordia and the assess- 
maiM of the ameroement, or shewing by whom th^ are made ; 
yet in judgment of law dbe award of the misericordia is the act of 

the 
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the court t>iilyf and the asseMmeot of the suifi to be paid, the 
act of the afferors, and so it ought to be pleaded. But if the (a) (•) lUst Em. 
amercement be for a contempt of the court, it may be settled by 'Vj* . 
the judge hitnself, and needs no other aifercment; fur the (6) ioh. ' 6 ! 7 . 
judge of every court of record is the most proper judge of all (*>8Co.40,4i. 
contempts offered to such court ; and an amercement of this j 
kind is in (c) nature of a tine, and called so in some (d) books ; (r) b. Anur. 
and it seems to be a general (e) rule, that no tine for a contempt m** 
is uithin the statutes which require that amercements be af- 

fered. 8ru.3a. 

lUstal, 55S. 8 Co. 38, &c. 2 Inst. 196. (tf) Magna Charta» 1 i W. 1. 18« 

As to die fourth particular, viz. In what manner such tines 
and amercements are to be recovered. 

Sect.QO. It seems that the king or laid have an election of 
common right, cither to distiain for them.(y*) or to biing an ac- ***' 

tion of debt. <e iV. 4 , ^ 

10 11.11,7. C. Kli7. 581. Ra^in. 68. Sav. 95, 94. 

For the bcttci undci standing of the iiatuii- of uhich icinedies. 

I shall tirst lay down some inlos coneeiiiing both of them in 
common, and then descend to each of them in particular. 

As to what concerns the said remedies m common, 1 shall lay 
down the following rules : — 

Sect. 21. First, That it is safest in ocry avowry, or decla- 
ration of this kind, (‘xpressiy to (g) shew that the offence was (r) llobsrt, 
committed within the jurisdiction of the court. For if it were 
not, all the pioceediugs were coram nonjudtee ; and a court shall Co. Ent.579, 
not be presumed to have a jurisdiction, wheie it doth not appear ^73. 
to have one. But peihaps it is not necessary to allege in the 
presentment itself, lhat(/i) the offeiic<‘ arose within the jurisdiction (A) Hob. 199. 
of the court ; yet it is certainly advisable to have such an allega- 
tion, and that(i) perhaps may supply the want of the averment of O)®**!* 
juiisdiction in the pleadings. 

Sect. 22. Skcon nL\ , That it is(4;) advisable expressly to allege, (k) i IMI. 40 . 
that the offence was committed as well as that it was presented, 

&c. ; yet I cannot lind any express opinion to this purpose ; but ^ * • 

on the contrary, it is observable, that the (/) precedents of plead- <0 
ings of this kind in the best authors do not expressly aver that 
the offence was committed, but only that it was presented, and 
that it arose in such a place within the jurisdiction of the court, 

&c. It is true, indeed, that it hath been generally (m) holden, Moor, 75. 
that in an avowry or declaration for an amercement in a court- 
baron, it is as necessary to allege that the offence was committed, 885,' 886. 
as that it was presented. But to this it may be answered, that 5 Leon. 7, 8. 
a court-baron is not a court of record, and consequently not of ^ 
so high authority as the sheriff’s tom or a court4eet; oetffkor are 
presentments in a court-baron, nor even m any other court 
whatsoever, so highly credited by the law as those made in a 
tom or leet, which admit of no traverse to the truth of them, 
except in some special cases, as will be more fully shewn under 
the ninth general point of this chapter. 


Sect. 
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(a) Keilir. 66. 

S Keb. S6«. 
Co.£iit572. 

h) ka»t 555. 
606. 

9 £.4. 40. 

<c) 10 H. 7. 15. 
1 Ven. 105. 
Rayni. 204. 

Co. £nt. 579, 
673. 

liasl. 5.>3. 600. 

1 R. Alir. .563. 
-JkiW. 

2 R. Ahr, i:io» 

1 Hoil. 201. 

(rf) ( ’<1. Kilt. 

572. 57.5. 

Kant. 553. (>06. 
(^) 45 E. S. 9. 
Uu'it. 553. 606. 


Sect, 23* Thirdly, That it 19 the safest in (a) setting forth a 
presentment, or an affereineiit of an amercement, to shew the 
names of the prcsciitors and aiferors j jet I cailllOt find this 
done ill any of (/>) Ka.stals precedents; and some have said, that 
it is necessary to set forth the names of the presentors in an action 
of debt, but not in replevin. 

Sect. 24. Foi ktiily, Tliat it is ad\isable to shew that pro- 
per (r) notice wiifi given of the holding of this court; yet this I 
find oinitti'd in some (d) precedents ; and perhaps the contrary 
opinion may be the better, for that ev<*ry court of record shall be 
pn^siimed to observe all iiece.ssary |>rpvi(jiis incidents for the 
holding of it, and all persons within its jurisdicton shall be in- 
tended to have notice of it. And for the like reason perhaps, it 
i.s not necessary in an avowry for a (e) distress fiur such line or 
amereemeiit, to shew that the party had previous notice what it 
>vas. 

As to the recovery of such fines and anicrcenients by way of 
distress, 1 .shall ob.s<M\e, 


(/) i U. Abr. 
665. 666. 

1 Roll. 21) t. 

] t Cu. t.). 
UCu. 41. 

C. Jai*. 

10 li.r. i.'t. 

loll. 7 . 
Cun. 11 11.7. 
14. 

21 tl. 7. 40. 

Ce) I Voii. 105. 
lliiyrn. 20 V. 

2 Kob. 701. 
739. 745. 

(5) 1 Roll. 76. 


Sect. 2.5. Fikst, ^Fhat it set ins to be(/') settled at this day. 
that a di.str(\s.s i.s iinidi nt of coninioii light to every line and 
aniercenieiit in a slieiilV*s tom or coint-leet, whether the same 
belong to the king or a subject, if the oft'ence for which they 
wen* imposed be of cuiniiion right incideiil to the jurisdiction of 
siieh courts; liut(g) if such ofVenci* be only llie neglect of a duty 
created by custom, it is (pn^stionable whether it do not require 
the like custom for a distrc'ss, though the duty be of a public 
nature; but if it be for the (A) private beiudit of a subject, it 
se(*ms clear that no distress is incident to it without a special 
cu.stoiti. 

1 1 Cy, 44. 


(0 2 H. 4.21. 
47 E. 3. 13. 

11. Livt, 2H. II. 
F. Avow. 191. 

1 K. Abr. 670. 

2 ItiU. lOK 
(k) 47 Ed. 3. 
12, 13. 

F. Dinlr. 15. 

1 K. Abr. 670. 

(0 2 Inst. 131. 
47 E. 3. 13. 

1 And. 72. 


Sect. 2(j. Sr.(’ON oly. That the slieriff, or lord of a loot, may for 
such fines and amercnneiits distrain the goods of the otleiider 
ill (i) any lands within the couiit> or precinct of the leet, of whom- 
soever they shall be lioldeti, except (A*) onlv in such lands which 
shall be in the king's hands ; for that all .such lands, while they 
continue in the kitig\s pos.session, are whoIi\ out of the jurisdic- 
tion of such courts. 

Sect. 27. 'riunuLY, That such a distress may Iaw*fully be 
taken in the(/) liigliway ; for that the statute* of Marlebridge, 
c. 13. which prohibits the taking of a distre.ss there, is to be in- 
tended only of distresses taken for scr\ices due by way of tenure 
of lands. 


Sect. 28. Focrtuly, That such fines and amercements, being 
(m) 47 Ed. 3. for a personal ofl'eiice, no(m) stranger^s boasts can lawfully be 
13. distrained for them, though tiioy have been levant et couchant on 

ii' S’ i lauds of the offender. 

F. N. B. 10t>. Owcu. H6. Noy, *0. C«n. 1 R. Abr. 669. 

Sect. C?). Fifthi.\, llial it secm.s to be(«) agreed, that where 
any such court is in the king's hands, the goods distrained for 
such fines and amercements may lawfully be sold after they have 

been 


(.) Het. 6t. 
Fioch, 476. 
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been kept a reasonable time, as the space of sixteen (rt) days ; 
and it seems the belter (6) opinion that where any sucli court is 
in the hands of a common peison, if the goods were distrained 
for an oifeitre of a public nature, they may be sold of comiiioii 
right, without ain special custom for that purpose. 

Sect. 30. Sixthly, That no buiiitV can lawfully distiaiii for 
any such line or anierceinciit, without a special (c) warrant fur 
so doing, which must be set foitli by him in an a\owry or justi- 
fication of such distress. (1) 


llet. it*. 

4.0. 

liCo. 

I Uoll.Tci. 

Koy, 17. 

Qu. Met. 0*7. 

1 

II 11. 7. 14. 

H. 7.40. 

(r) ;* Moth I.W. 
7 48. 


Mour. i>74. o07. 9 Keb. 745. SalkcKi, 108. 


SW/. 31. As to the recovery of such iiiwt> and aineicciiioiits by 
action of debt, being scarce able to laid any thing leiiiaikable 
concerning this matter, except ^hut hath been alread\ taken 
notice of, 1 shall content in\self with this one obseixation, that (,o lo H. r,, r. 
the defendant shall (f/) not be sulVered to wage his law in an ae- < »». 1/it. V9:>. 
tion, beeause it is gioiinded on the act of a eouit of rei-oiil. •*» ll^yXiu nw 


Soc also ‘i I^ml 117 :>. 

to. 10.) 


9 Burr. ie.V>. l XNils. t?l8. *7 WiIm, tJO. 4 Com. Di^- “ IatI.** 


As to the fifth particidai , viz. What fiiitht'r pt iialty may he 
added to such tines and ainercemeiits. 


Sect. J!2. 'riierc seems to be no doubt, but that upon a pre- 
.sentment of a coinmoii nusance in a tom oi leet, the sheiil) or 
stewanl may I'ither ameice tiu' peison presented, and (c) also 
Older him to ieino\e tlie iiiisaiiet* by sitcli a tlay, under pain of 
forfeiting a ceitain sum, or may <iid<*r him to leniove it uiidc‘i 
.such a pain ( /*) without atmuciiig him at all. Hut it seems dfiiibt* 
fill, whether siu'li person be boiiiitl at his peril to take notice of 
and obey such oidt'r, being made in his(g) ahseiiee, unless ex- 
press imti<-e he gi\eii him of it ; hut if lu* ha\i* stub noth f, it 
sei'iiis elear, that he shall foiteit the pain upon a preseiitmeiil at 
another eoiirt, that he hath not leiiioved suc h iiiisuiiee, (A) with- 
out any fiiither proceeding: also it seems, that no such pain can 
be afi'ered to any (i) lesser sum than what is at first set; and it 
is said that every such pain, when forfeited, may be recovered (4) 
either by disties.s or action of debt, in the same maiinf*r as a fine 
or amercement may be: and this point seeming to be agieod by 
most of the h4>oks cited in tin* inaigeiit, it sri ms prohabh*, that 
the reason of the judgment is mistaken in the case of Fletcher 
V. Ingram, as repotted by Mi. Serjeant^/) Salkehl, wheieiii the 
contrary opinion is said to ha\e been holden. 

(i) Salkcld, 17 Soc 5 Mod. 96. 130. Carllic^, 73. Barnard, K. B. 128. 214. 


(r) .Sri* Kitcli. 
M, J. .SI. 
y ) ( «. Enl. 
.sr‘7. 

1 K. Abr. 4(>8. 
(*ro. Juc . 38*7. 
(^) 1 II. Ahi. 

lt»H. 

e ll. Abr. l.W>. 

1 Ht>n *70. 

AU*> 11, 70. 

.> Mod. 1.10. 
ih)(\K Kilt. 

.S7 1. 

(i) ;UA*on, 7 , 8 . 
Moor, 73. 

t’o. r.iil. .S73. 

B. la'cl, 37. 

(A) 8 To. 41. 

K( tl^ood, o6« 
Jac. 3Ui. 

1 KolJ. 201. 

1 It. Abr. 468. 
f Aiii. B. Led, 
.37. 

Fitrg 4<i. 109. 


!/7fe Sheriff *s Torw, to the Appointment of Corntable$. 

Before I come to the t)urd ]>oint, viz. The authority of the 
sheriff as judge of the torn, in relation to the appointment of 

constables, 

(l) And in reple\in it roust bo avorrod, " that arocrcemont aUo routt appear to liavr t>rrn by th« 
the defendant was guilty/* but in trespass the con- court and not by tbe jury. Strangr, 647. 
victfon is tufficieot to justify the olficcr. 'fhe 
VOX«. II. U 
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constAbleo, 1 shall in brief premise some considerations concern- 
ing the antiquity and nature of the office of a constable. 

And fiust. As to the antiquity of the office of a constable. 

mfOTr!**’ seems to be the (a) better opinion, that both con- 

1 il’. r. 108. stables of hundreds, which are commonly called high constables, 
Owen, los. and also c«m»tablc.s of tithings, which are at this day commonly 
Kitchc^^7,48. c®**et* petit constables or tithingmen, and were anciently called 
4 Inst. *65.’ chief pledges, were by the common law, and not first ordained 

Popliam, 13. ijy the statute of Winchester, c. (i. as it is iiolden by (6) some 

that they were ; for that statute doth not say, that there shall be 
Liinib. Consta* R.IK! h officers constitutetl, but seems clearly to suppose that there 

bif, 5. 0, 10. were such before the luaLing of it. 

6 Co. 77. ® 

lAJrd Ua^riii. 119J. (h) Lamb. Coiiiitablc, 5. 1 Bum, 4 Inst. 367. 1 Comm. 115, 3d5o 

('■> See ‘»ie Seel, 34. As to the nature of this office, there seems to be no 

.(‘•vtion*^^! ’ doubt but that the (c) ctriginal institution of it was for the better 
(<i) See c. It. pre.servatioii of the peace ; for which purpose a constable is said 
n H* 7*'”o common law to (r?) arrest felons, and also 

* Haic. 8H.* suspiciuiLs (c) persons that go abroad in the night, and .sleep 

4CoinDi. 2H9. by day, or resort to bawdy-houses, or keep su.spicious company, 

O )**•*;/'*• and to suppress ( /') affrays. And to the same end also it(g) 

(/f) l.!^n*h. Con- *cems, that he ought, by the ancient common law', to present at 
Mobte, ,■>, 6, &c. the torn or leet all those within his precinct, who lune not been 
t admitted into some tithing and sworn to the king’s allegiance ; 
151. * " ** * ®'*d it .seems that he still ought by tin; law’ in (A) use at this day, 

Crompton, *1*. to present all offenees inqiiirable in the torn or leet ; yet in the 

dow'ii by Kitchen, lu; only swears to present all blood- 
Lord itaym*. sheds, outcries, affrays, and rescoiiscs done within his office. 

1399. I30l« . '1 A Alcira if- lu ( %\ fi wat flirk 


oath down by Kitclieii, lu^ only swears to present all blood- 
Lord itaym*. sheds, outcries, affrays, and rescoiiscs done within his office. 

1*99. i.TOi. Sect. 35. Also it is (i) .said, that a constable was at the com- 
tO R.iit 380 I®"' » subordinate officer to the conservators of the peace ; 

and coiiscquontly since the office of such conservators hath been 
disused, and Justices of the pence constituted in their stead, it 
bath always been lioldeii, that the constable is tlie proper officer 
to a Justice of peace, and bound to execute his warrants ; and 
(fc)5U6d. ISO. therefore it hath beeiiCf.') resolved, that where a statute autliu- 
rises a Justice of peace to convi»;t a man of a crime, and to levy 
CttTthoiir *500. penalty by warrant of distres.s, without saying to whom such 

Lard fiayni. Warrant shall be directed, or by whom it shall be executed, the 
constable is the proper (/) officer to serve such warrant, and in- 
S. fill 78. ‘licbible for disobeying it. 

1 HrIc, 681* 9 IIrIc, 8B. But sre Blwlcheru. Kemp, 1 II. BUck. Rep. 15. iiotis. 

(w) iR.Ab.59i ^ ct inasmuch as the office of constable is wholly 

Moor, 845. ' uiiiiisterial and no way judicial, it seems, that he may appoint a 

Crom. deputy to execute a(m) warrant directed to him* when, by reason 

Diilt**c 1 of sickness^ absence, or otherwise, he cannot do it himself. For 
1 Rok *374. public good requires, that there should be alw*ays some officer 

1 Sid. 555. ready at hand to execute such warrants, and the too rigorous 
restraint of the service of tlieni to the proper officer, could not 

fKebU,569. 

1 Sid. 555. Moor, 845. t Hole. 581. 3 Haio, 88. Wood, b. 1. c. 7. Strange, 945. And see the 
COM of BlidbonI a. Waite, that a constable may appoint a deputy to biilel soldiers under the Mutiny 
Act ; for il is a oifaiiiterial and not a judicial act, t Burr. If59; aad fat the case of Rn darke* it 
sreiBB to be admitted as a settled point that a ctmstable may mabe a deputy, 1 Term Rep. 458. 


446. 

Salkelcl, 175. 
Carthew, 508. 
Li>rd Raym. 
545. 


(m) lR.Ab.591. 
Aloor, 845i 
Crom. 

5 Bulst. 77. 
Dalt, c. 1. 

1 Roll. 374. 

1 Sid. 555. 
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but MMuetimes cause a failure of justice ; yet 1 do uut fitul it 
settl^, that a constable can make a deputy witliout some such 
special cause. 

+ And by I Will, and Maiy, c. 18. s. 7. “ If any person dis- 

seuting from the Cburcli of Englaiul be chosen, or otherwise 

appointed to bear the oflice of high constable or petit constable, 

" or any other parochial or ward olKce. who shall scruple to take 
“ upon him any of the said oflices, in regard of the oaths or 
" of any other matter or thing required by the law to be taken 
*' or done in res|)ect to such oflice, he may providit a siifliciciit 
“ deputy to execute the same for him.'’ Ami by .'J Ge<*. 3. c. .Sjj. 
s. 7. the like privilege is extended to Uoman Catholics, on their 
taking and subscribing the oath and declaration therein speci- 
fied. 

For the better understanding of the authority of the sheriff, as 
judge of the torn, in relation to the np)vointment of constables, 1 
shail consider the follow'ing partietdars : — 

First, 'Whether the sherifl* in his torn hath power to make or 
remove a constable. 

Secondly, What persons are privileged from being con- 
stables. 

Tliirdly, In what tnaniu'r persons, duly chosen constables, 
may be punished for refusing to he sworn. 

Fourthly. What remedy p«*rsons having a right to this office, 
or to be discharged, may lia\e to be. admitted into, or restore*! to 
it, or discharged of it. 

Fifthly, What power justices of peaci* have in relation to 
these matters. 

As to THK FIRST PAnTicrj.AK, VIZ, Whether the sheriff in his 
torn hath power to make or remove a constable. 

Sect» 37. It being said in some (o) hooks, that both high and (a) Dali. Siicr. 

E etit constables are to be chosen and appointed by the slierilT in 
is torn ; and by (ft) others, that they are to be chosen by the ^ ioitM, 
decennary, it seems difficult to determine to whom this power site, 
doth of common right belong ; yet it seems clear that whether Con- 
a constable be to be chosen by the sheriff’ «)r decennary, yet he 
is to be sworn and placed in his office by the sheriff, as being llvlt, i& 2 . 
judge of the court. Also it seems certain, that a custom for 
choosing a constable either way, is good ; and it seems to have is. 16 . 
been the opinion of the makers of 13 and 14 Car. 2. c. 12, that ii Mudem, 
the lords of the courts-leet have this |>ower of common ri|(ht ; j®*- ^ 

for the said statute, on the neglect of such lords to appoint a ^ 
constable, gives to justices of peace the sole power of making 
one ; from whence it seems probable, that the makers of that 3 ^ 9 . 

statute thought that the like power did originally belong of com- 2 K<‘b.tM>9. 
mon right to such lords, and consequently to tlie sheriff in his ^ 
torn, where there is no court-leet : but(e) it hath been said, that j sm.’sjs.' 

H 2 a custom Stran^,*943. 
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(a) Built. 174. 


(»)Noy.ll*. 

Ii3. 

March, 30. 

C. Car. 389. 

8 Keb. 470. 
Douglai, 538. 


(0 « Krb. .'kOS. 
C. Car. 389. 

1 lair. 865. 
966. 


(d) i Modem, 

S9. 

9 Keb. 678. 

1 Modem, 13. 


1 Jon. 468. 
C. Car. 585. 
Douglai, 538. 


(/)See3Keb. 

109. 

1 Sid. 878. 355. 
1 Lerliu, 833. 

1 Kabla, 933. 


(f)8Keble,578. 
1 Modem, 88. 
(6)lKeble,4S9. 
CM.8Kcble, 
578. 

0) Sid. 878. 
^iKobla. 
933. 

8 Shower, 75. 

A tcnaatia 
andcotde* 
nwiiie it liabla 
totbe oAee, 

* Vent. 944. 


a tkMtom in a town that the inhabitants shall serve die office of 
constable by turns, according to the situation of their several 
houses, is not good ; for that by that such a course it may come 
to a woman’s turn to be constable, as inhabitant of one of those 
houses ; yet we find such customs allowed to be eood in later 
books ; and it seems, that the consequence of uie reasoning 
above-mentioned may well be denied, since such woman in such 
case may procure another to serve for her. 

Sect. .‘38. However it seems clear, that the sheriff or steward 
having power to place a (a) constable in his office, have by con- 
sequence a power of removing him. 

As to THE SECOND PABTicvLAB, viz. What persoos are pri- 
vileged from being constables. 

Sect. 39. It (A) seems certain, that if a sworn attorney, or 
other officer of any of the courts of Westminster Hall be chosen 
into this office, he may have a writ of privilege for his discharge ; 
for that all such officers, being bound to give their personal at- 
tendance to such courts, shall be privileged from all such inferior 
offices, which it is apparent that for the most part they cannot 
|>ersonally execute. And it hath been resolved, that such offi- 
cers shall have this privilege not only where there is no special 
custom concerning the election of constables, but (c) also where 
they arc chosen by a particular custom, in respect of their 
estates or otherwise ; for that no suck custom shall be intended 
to be more ancient than the usages of those courts, and there- 
fore shall give way to them. And upon the like reasons I find 
it (d) taken for granted, that practising barristers at law, and the 
servants of members of parliament, have the same privilege, but 
I know not of any resolution to this purpose. 

Sect. 40. It hath also been resolved, than an (e) alderman of 
London is not compellable to be a constable, for that as an al- 
derman he is bound to be present in the city for the good go- 
vernment of it. 

^ Sect. 4 1 . But (y*) it hath been holden, that a captain of the 
king’s guards, being presented to serve as constable, in pursu- 
ance of a custom in respect of his lands in a town, cannot claim 
this privilege ; for that notwithstanding he be bound by his office 
to personal attendance on the king’s person, yet suck office being 
of late institution, shall not prevail against an ancient custom. 

Also it^) seems, that a practising physician being chosen 
constable, in pursuance of such custom, has no remedy for his 
discharge ; for that there are no precedents of this kind, and his 
calti^ IS private ; yet if such an officer, or a (fi) gentleman of 
quality WTO bath no such office, or a practising i^ysician, be 
^osen constable of a town, which has sufiicient persons besides 
to execute this office, and no speciid custom concerning it, per- 
haps, he .may be relieved by filie king’s bench. But it (i) seem* 
that even a custmn cannot exempt fitting persons from serving 

the 
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the office of consteble, where there are' not sufficient besides 
them to execute it. ^ Yet these points seem not to be setded, as 
aiqpears b;^ the various pinions in the books concerning this 
matter, which are very differently reported. 

Sect. 48. It is alleged in the petition of the London surgeons, 
whereon the stamte of S Hen. 8. c. 6. is made, That the war« 
dens and fellowship of the craft and mystery of surgeons enfran- 
chised in the city of London, not passing in number twelve per- 
sons, for the continual service and attendance tliat they at all 
hours and times give to the king*8 people, have been exempted 
and discharged from all offices and business wherein they should 
use or bear any manner of armour or weapon, &c.” And there- 
upon it is enacted and established, That from thenceforth the 
said wardens and fellowship be discharged, and nut chargeable 
** of constableship, watch, and all manner of office bearing any 
“ armour. See. and also that the said act extend to all barber- 
surgeons, admitted and approved to exercise the said mystery 
** of surgeons, according to the form of the statute made in that 
** behalf, so that they exceed not, nor be at any time above the 
** number of twelve persons.” 


Sect. 43. And it seems that by the equity of this statute, and « K«ble, 578. 
the ancient custom of the realm, all surgeons have been allowed i Bum, 387. 
the like privilege. 


*1’ And by 18 Geo. S. c. 15. s. 10. ** For making the Surgeons 
of London and the llarbers'of London two separate and .distinct 
corporations,” it is enacted, That all freemen of the corpora- 


corporations," it is enacted, ” i hat all treemun of tlic corpora- (fl)onaiii»- 
" tioii of surgeons (a) for so long time as they shall use and exer- dic(nK>titapiiu*t 
*' cise the art and science of surgery, and no longer, shall be 
" exempted from the several offices of constable, scavenger, over- 
seer, and all other parish, leet, and ward offices, and from 
serving upon juries.” 


n Mirjpon ibr 
rrfiiiiiig the of- 
fices of coiMteblo» 
it nwy be moved 
to UiQ ettorney- 
general that a 

noU pratsgui be granted, unless cause be shewn by the opposite party against it. Comyos, 


Sect. 44. Also by 32 Hen. 8. c. 40. The president of the Vide tup. «. 41. 
** commonalty and fellowship of the science and faculty of physic 
” in London, and the commons and fellows of the same, shall 
** not be chosen constables in the city of London, or suburbs of 
** the same, 8cc.** Yet it seems to have been holden, that the 
equity of this act doth not extend to other physicians not men- 
tioned in it ; perhaps for this reason, because physicians have 
no special custom for their discharge as surgeons are* said to 
have. 


Sect. 45. By 6 Will. 3. c. 4. which bath been continued by 
subsequent statutes, " All i>ersons using the art of an apothe- 
** cary, who have been brought up and served as apprentices in 
" the said art for seven years, according to die statute of 5 
** shall be .freed and exefaipted from ffie office of constable, in 
" the counties and places where they live, for so long as they use 
and egeroise the said art.” 

fBy 1 Will, and Mary, c. 18. s. 11. «'Ev«y teacher , or 
" pioacber in hlify orders, or pretended holy orders, that is a 

minister. 





i> Uur. 3700. 


Doug. 631. 


1 Term Hep. 
679. 


Cowp. Id. 


C. Car. 667. 
Co. £nt 57f • 

6 Mod. 150. 
Salk. 176. 

8 Coke, 58. 
LcU Bavm. 69. 
158. 
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** minister, teacher, or preacher of a congregation, that shall take 
** the oaths, make and subscribe the declaration, and also suIh 
** scribe such of the Articles of the Church of England as the act 
** requires, shall be thenceforth exempted from serving upon any 

jury, or from being chosen or appointed to bear any parochial 
" office, ward office, or other office, in any hundred of any shire 
" or place.” 

fByfil Geo. 3. c. 32. s. 7. the like privileges are given to 
Roman Catholics, on their taking and subscribing Uie oath and 
declaration therein specified. 

i* By 10 and 1 1 Will. 3. c. 23. ** All and every person or per- 
" sons who shall apprehend and take any person guilty of bur- 
** ^lary, or of privately stealing gooris to the value of five shillings 
** in any shop, warehouse, coach-house, or stable, or who shall 
“ assist, hire, or command, any person or persons to commit such 
** offence, and prosecute him to conviction, shall have a certificate 
" in the manner directed by the a[^t, by virtne whereof he shall 

and may be discharged of and from all and all manner of parish 
“ and ward offices witliin tlie parish or ward wherein such fekmy 
'* shall be committed.” 

't' Also by 31 Geo. 2. c. 17. s. 13. " No person within the 

city or liberty of Wcstininstcr shall be liable, or compelled, to 
** serve as a constable, or to find a person to serve in his stead, 
“ who is of the age of sixty-three years, or upwards.” 

'h It Imtli been determined that a naturalized foreigner, ex- 
cluded by the act of parliament from ** taking any civil office of 
trust,” is thereby rendered ineligible to the office of constable. 

i* So also a college barber of Oxford, although he resides in 
the city of the university, and out of the precincts of the college, 
seems exempted from this office. 

i' But a younger brother of the Trinity House is not exempted 
from the office by the charters of the fraternity: the king, how- 
ever, may exempt any person, or whole bodies corporate, from 
serving the office of constable, subject to the restriction, that the 
exemption be not extended so far as to prevent the existence of 
the office in any particular place. 

i* A person who is resiant within a private leet within a hun- 
dred, is not therefore exempt from serving the office of constable 
within the hundred. 

As to THE THtKD PARTicc R.\B, viz. In what manner persons 
duly chosen constables may be punished for refusing to be sworn. 

Sect. 46. It seems that no person can lawfully be committed for 
such refusal without more ; but it is said, that if the party be pre- 
sent in the court, he may be fined; and that if he be ahmiit, mid 
have a certain time and place appointed him for the takii^ of the 
oaffi before a justice of peace, and have also express notice of such 
appointment, and be presented at the next covM, for havmg re- 
fused to fake it accordingly, he may be amerced. Also it seems, 

that 
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that ia aither cane he may be indicted either at the eeasions of the 
peace, or before Justices of oyer and tertninef» And it is advise- ^ 
able ill all pleadings in any action concerning such a fine or (s) 5 m^.' 9 & 
amercement, and in all iudictments for such refusal, especially is 9 . 
and expressly to set forth the manner of every such election, ap- 
pointment, notice, and refusal, and bef(»re(f/) whom the court was * * * 

holden. And it liath been adjudged, that it is insufficient to say i Keb.4t0. 
in general, that the party was (b)debilo tnodo eleetuSf or iegitimi X?\*i K*h * 4 ir’ 
efectus, or that he had notice(c) thereof, without setting forth the 77 . * 
special circumstanct*3 of such notice,^. Also it is said (d) to Vidoalio 
have been adjudged, that an indictment for nut finding a sufficient 
person to serve the office of constable, without shewing that the Uanmrd.k. B. 
party refused to serve it himself, is sufficient; and it is said not to 4is. 
be sufficient to shew that a man was presented and returned to be 
a chief pledge, without shewing tliat there were other inferior 4 ^. 

pledges. S«uihI.s90. 

As to THK FotiHTH PAiiTiciTi.Ali. w:. What remedy ucrsoiis 
having a right to be constables, or to be discharged, may liave to 
be admitted into or restored to their office, or discharged of it. 

Sect. 47 . It seems clear at this <lay. that the court of King’s 
Bench, having the supreme controul of all inferior jurisdictions, 
may, upon the coinphiint of any }H;r.soii apprehending himself to 
be unjustly aggrieveti iu any such respect, award a writ to the j R. Ab. bS5. 
judge of the court, thereby comtnunding him to swear, restore, or 
discharge the party, as the case shall be; whereupon, if such con^ BuUt. 
judge do not obey such writ, nor an a/ios and p/uries to the same |74. 
purpose, or return a sufficient cause to the court to justify his not 
obeying it, the court will at last award a peremptory mattdamus. 

Sect. 48. Also it hath been holden, that a person duly chosen ejuuei, si4. 
constable at a court-leet, and refused to be sworn by the steward, 
may Im; relieved by the sessions of the peace. But this point shall 
be more fully considered in the next section. 

As to THE TiFTii PARTiciJLAB, viz. What power justiccs of 
peace have iii relation to these matters. 

Sect. 49 . It is observable, that the constable being a principal 
peace officer, and it being necessary for the preservation of the ‘ jonei,"si8?* 
peace, that every vill should be furnished with one, tlie justices of i iinirt.’i74.* 
peace have, ever since the institution of their office, taken upon 
them, as conservators of the peace, not only to swear constables 
which have been chosen at a torn or Icet, but also to nominate 17 Mod. iSO. 
and swear those who have not been chosen at any such court, on Strange, 798. 
the neglect of the sheriffs or lords to hold their courts, or to take gg, 

rare that such officers are appointed in them. Also it seems, that Cmi. i BoJib 
such justices have always used for good cause to displace sui^ i^4. 
officers which have been so chosen and sworn by them, and this 
power of justices of peace having been confirmed by the uninter- 
rupted nsi^ of many ages, shall not now be disputed, but shall 
be presumed to have been grounded on sufficient authorify. And 
some have can^ this point so far, as to allow the justices, at 
their sessions, m swear one who was chosen at the leet, and un- 
duly 
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8lnniM,446» 
and the books 
died In tbe pre- 
cedent section. 
For the cases in 
which a consta* 
b1e« dec. is ex- 
empted from 
actions* vide 
1 Jac. 1. c. 6. 
9i Jac. !• c. lit. 
f4 Creo. C.44. 
Ante* p. 
Concerning the 
expenses of his 
omce, vide 
27 Geo. g. C.20. 
For bis reiip- 
hursement, vide 
IdGeo. 3 c. 19. 
And for his ac- 
count and re- 
moval* vide 
ItOco. 2.c.f9. 
s. 8. 


duly rejected by the steward, who had sworn another in his 
place^4) 

Sect. 50. However, it is <;ertain that justices of peace had 
power to nominate and swear constables on the default of the 
tom or leet, before the statute of 13 and 14 Car. 2. c. 12. s. 15. 
and therefore they have such authority in some cases not men- 
tioned in that statute, which, reciting " That the laws and stat- 
tutes for apprehending rogues and vagabonds had not been duly 
executed, sometimes for want of officers, by reason lords of ma- 
nors do not keep court-leets every year for the making of them,” 
doth enact, ** That in case any constable, headborough, or tithing- 
*' man, shall die or go out of the parish, any two justices of 
“ peace may make and swear a new constable, headborough, or 
" tithingman until the said lord shall hold a court, or until next 
“ quarter-sessions, who shall approve of the said officers so made 
** and sworn as aforesaid, or appoint others, as they shall think 
** fit : and if any officer shall continue above a year in his or their 
** office, that then, in such case, the justices of peace, in their 
** quarter-sessions, may discharge such officers, and may put ano- 
ther fit person in his or their place until the lord of the said 
manor shall hold a court as aforesaid. (5) 


4 iMt «6I. 
Crom. SIS. 


T. Tom, ft. 
Infra, m ftS. 


Of the Sheriff’s Tom. 

Having considered the power of the sheriff in his tom, as to 
the appointment of constables, 1 shall proceed to the Fivth 
Gbnebai. Point of this chapter, viz. What kind of offences are 
inquirable in the sheriff’s torn. I shall premise the following ob- 
servations. 

First, That it is no certain rule that such offences as are omit- 
ted in 18 Eklw, 2. concerning the view of frank-pledge, are not 
within the jurisdiction of the torn or leet. 

Secondly, That offences made treason or felony, or in any 
other manner having a restraint by statute superadded to that of 
the common law, are not inquirable here in respect of any such 
statute, but oiily as offences at the common law; for that the ju- 
risdiction of these courts is wholly confined to offences at com- 
mon law. 


Keilw. 66. b. Thirdly, That no offence whatsoever is cognizable in any such 
court, unless it arose since the holding of the last court. 

Offences 

(4) A oomtebl. «u choran u • coarl'lMt, and 
aftarwards twom tn before a single juaUce of tbe 
peace; upon motion for an inforMUon.tbe conrt 
Md It to be a mod swearing.— Strange, 1149. 
t Hale, 88. Jnsuices of the peace mny appoint a 
oonelabie c«en in a p r iv i le g e d place, where there 
has been none for 6^ yaata beftMO, and proceed 
against Mm for not imung tip oath. In the ham- 
lets ^ent tbe Tower they tdtoea S«« where there 
was formarly but one, atM It tree hMd they raq^t 
do so. Wot tbeogb ori^nallj constables wen 
chcacn in tecta, yet bc^ oIBceiawrboac doty it ia 
to bam tbe pea ce, tbajaadccanpycbccsc them as 
ttmmmtambt]/. CasaoftbeconilablBaflialmby, 

1 Bac. Ah.43!l. 


(ft) But justices, even in scennti, are not cm. 
powered, by tlie force of this statute, to discharge 
constats chosen and sworn in at the conttdect. 
Strung 798; and the statute must bo striedy pur- 
sood by the sessions, and therefore an appuint- 
ment in tbe diduirndve, "fora year, or until others 
" be ebo•et^- wos qoushetU- .Stra^, lOM. So 
also tho court wUI grant u fue- aartmda against a 
constable dcelod at a vcatiy, and sworn in at the 
aesdohs, andor dda atutute; for pidnd foot tho 
dgiitof upporntfogiaiatholeahiiiMl tht sewloiii 
have no power if there baa been no defonit. — 
8tiai«er 191S. fbqpbbon, 198. Boailfo^ AS6. 
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Oflfonces in^uirable in this court are either c 4 i^aS, or nof copi- 
tal. The capital offences are eidier treasons or felonies. 

And FIRST, as to treasons. 

Se^, 51 It is said in some books,(ii) that the sheriff in his tom U) Ciom. ti«. 
may inquire of them idl in general, and in other8,(5) that he may 
inquire of all which are not against the king’s person; but I can 40 H. *s/rl 
find no reason given for this distinction ; and since it is a general Qu. Bra. X«et, 
rule that offences are inquirable in this court, in respect of their _ 
being of a public nature, on which account the lowest offences ( ^ ^ 

against the king, as {c)mort$naias and purprestures, and such like, («) lui: s. ss. 
are inquirable in it, it seems strange that the hichest should be 
exempted. However, it is clear((/) that the sheriff has no power Kitchen, 8, 
to inquire of any offence made treason by statute, as of a treason, 
but only as it was an offence at common law. 6 ii. r. ^ s. 


Secondly, as to felonies. 

Sect. 52. It is also generally said in some books, (e) that the 
sheriff, in his tom, may inquire of all kinds of felonies ; and in 
others,(y) that he may inquire of all, except of the death of a 
man, or rape. Of the first of which it is said that he cannot in- 
quire, because it is not a common nusancc, but only a wrong to a 
single person. But if this reasoning be the only foundation for 
this opinion, it seems difficult to maintain it; lor if an assault and 
battery of a single person, being accompanied with bloodshed or 
robbery, be inquirable in this court, in respect of the enormity of 
the offence, and the danger to the public from suffering such 
offenders to go unrestrained, it seems strange, if such an assault 
proceed to murder, that it should not be inquirable in it also. 
But it is 8aid(g^ that the sheriff cannot inquire of a rape as of a 
felony, because it is made a felony by the statute of Westminster 
the second, c. 34. by which it is enacted, “ That he who ravishes 

a woman, shall have judgment of life and member.” But if 
this statute had only repealed the 13th of Westminster 1. (by 
which this offence, which was a felony at common law, was mstde 
a tre$pas$ only,) it seems that it would have restored the jurisdic- 
tion of the sheriff’s torn over it as a felony, because then it would 
have been a felony by the common law again ; but now, it being 
a felony only by the statute, it is inquirable as a trespass only in 
this court. 


(«) 10 n. 6. r. 

Kitchen, 9, 10. 
Crompton, S18. 
Dale Shcr. 99t. 
(/)9H.6. 44. 
W £. 4. St. 
711.6. It. 
F.Tora, 6. 

40 Atsiae, 30. 
B.Leet. IH. t6. 
Fhich,S41. 
Kitchen, tt. 


(x) Kitciwo, ft. 
ittE.t. 

View of Frauk- 
pledge, 
t tnau 181. 
ft E. 4. ft. 

6 If. 7. 4, 3. 

F. Torn, 5. 

F. liret, 3. 

1 llale,63t. 
t Hale, 69. 71. 


Offences, not capital, inquirable in the sheriff’s torn, are either 
such as amount to an actual trespass, or such as do not* amount 
to an actual trespass. 


And FIRST, as to such offences amounting to an actual tres- 
pass. 

Sect. 53. It is agreed,(A) that an assault and battery is iti- 
qnirable here if there be any bloodshed in it, but otherwise not; 
because in such case it is not looked on af a common grievmice, 
but as an injury to a particular person. 

Sect, 54. Secondly, That all afiragfs(s) are also inquirable 
here, for that tbay are in terrortm popuH. 

Sect. 


{4)8E.4. 5. 
lH«r,f33. 
1R.S. 1. 
4H.6. 18. 
18£.f. 

View at Frank- 
pledge. 

]Uu£. 37,38. 
(04.H.«. 10. 
lR.3. 1. 

B. Led, 15. 
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Sect. 65. TmunLY, That the amnion breaking (a) of hedges, 
walls, or d\kc.s, may also be inquired of in this court, but not the 
breaking of any parUctilar hedge, for that it is no common griev- 


<&)P«U. Slier. Sect. 56. FoL’iiTiiLY, Also it is commonly said, that all 

:>94. pound breaches (/>) may be inquired of in this courts as being 

Cou^'illo^ie <^onimon grievances, in direct contempt of the authority of the 
law, by which pounds are provided for the legal detainment of 
distresses till they shall be clelivered by due course of law. 

Offences under the degree of capital^ not amounting to an 
atUiial trespass, and inquirable in this court, either immediately 
concern the king’s interest, or do not. 

FinsT, As to those which immediately concern the king’s inte- 
rest. 

(r) Dali. Slier. 

. Sect. 57 • It .si'oiiis to be agreed, that nM piirprestures(c) or in- 

croachnients upon the king, and alienations (d) in mortmain, and 
(«)kitch.40. seizures (e) of treasure-trove, or of waifs (^‘) or cstray 8 ,( r) or 
IS Ed. 2 . goods wrecked, (jf') belonging to the king, may be inquired of in 
plcd^ *”***" court. But it seems questiounble,(g) whotlu^r a prescription 

(/) Kitchen, in a court-lcet to inquire of the seizure of such things belonging 
12,13.23.^1. to the lord of it, being a subject, be gotnl or not, since it is 
t>um.*^ 2 t 3 . **g»“>*t the general rule (A) of the law for the court-lcet to take 

(i').i4K.3. i<>. conusance of trespasses done to the private damage of the lord, 
(/i)is«iind. because that would make him his own judge. 

lUvm. 160. Skconoi.y, i'ls to offciiccs of this kind, which do not immedi- 

1211.4. 8. atcly concern the king’s interest. 

(OiR. 3. 1 . Sect. 5S. It seems to be a general riile,(/) that all common 
^ nusances are indictable in this court, as all annoyances to com- 

Ml.**/vij.* 54 r ***on bridges or highways, (A') bawdy-houses, &c.; and also all 

b-vl.MX other such like oftenees, as selling (/) corrupt victuals, or ex- 
(A:)Kitcli. 11 . posing them to sale; brcakiiig(/n) the assize of beer and ale; neg- 
Vl. I. *' lectiiig to hohl a fair(/i) or market, in pursuance of a grant or pre- 

4 *fn!it. 261. .scriptioii. Also it seems, that the keeping of false (o) weights or 

Kitcli, 1 1 . 23. tiieasiire.s is indictable in this court, whether it appear that tliey 
were actually made use of or not. Also it is said, that all common 
4K.4. 24. disturbers of the. peace may be here indicted, as barrators,(p) 
lJ'Ab *^**3 *■‘• 1*1111011 srolds,(p) eves-droppers ;(p) and also all common o|^ 

lltiibrrakiiig prcssors, as usurcrs,(</) &c.; and also all dangerous (r^ and suspi- 
tiic as^iisi' of cious persons, ns vagabonds, or those who go abroad in the night, 

btt'nilnsrstn- 0 ||^ sleep in the day; or those who inordinately haunt taverns, 

ftUiuta ***^ visible means to live by, &c. ; and also all suitors(s) to 

c. 11 . is nut the court who shall make default, See.; and al 8 o(f) all those who 

wlUttn tii« iuris- shall lew tk hue and cry without cause, or shall neglect to levy one 
Aclwn of ihu 

(n) Crom. 212. ty) *3 ^ Viaw of Frank pledije. Cun. KHch. 11. Daiu Slwr. 393. f p) Kilcbeis, 1 1. 
llobart, 246. Cmm. 212. Dull. 3hrr. 39-K (r) IH E. 2. View of Fruihpiedge. Kilebeu, li. 
(*) Kitchen, to. (t) Datl. Sher. 394. 18 E. 2. Mow of Frankpledge. 

(lO Kilt-hen, 13. Sect. 59* Also it(ir) is said, that every vUl within the precinct of 
See the next g torn is indictable in it for not having a pair of stocks, and shall 
diapter. poulub, 

2 ^ 1 '^irI'Abr.^*’ Sect. 60. Also hy statute, (.r) many other offences are in- 
»*»i. ’ <|tiirahle 


M Kitt*hcti» 

Sef the next 
diapter. 

(t'> Kitchens Itt. 
9 Hainr. Ab?. 
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quirable in this court, u'bich it would be too long to enumerate 
in this place. 

•Sect. (>1. But it hath been resolvctl,(M) that a man cannot be (a)iR.Abr. 
amerced in a coiirtdeet fiur surcharging a coininon, because tliis ^ 

only concerns the private interest of the inhabitants. 

Sect. 6*2. Yet it hath been holdon,(A) that if there be a by-law (b)ilt.Abr. 
made in a court-Ieet, in pursuance of a custom to make by-laws, 
that no one shall receive a poor man to be his tenant, who shall 
be chargeable to the town, under a certain penalty, and after- 
wards an inhabitant ofiend against such by-law, he may be pre- 
sented at the court-Ieet, and compellcfl to pay such penalty. But 
if such by-laws be valid, it seems clear that they depend entirely 
on the custom, and are not binding of common right; fur that 
the court-Ieet, as such, hath nothing totlo with such matters of a 
private nature : and how far any such court may receive, from a 
special custom, a new’ collateral power of a difler»uil nature from 
what naturally belongs to it, may deserve to be considered. But 
it seems(r) that of izummon right any court-Ieet, with the ass<‘nt (r> nil. 7. i4. 
of the tenants, may makt; bj-laws under certain penalties, in re- 
latioii to matters properly within the conusance of such court, as 
the reparation of the liighways, &c. Also there seems (d) to be no Kitrhcn, 4!*! 
doubt but that, by custom, a «'ourt-baron may make by-laws, for (<0 i L)miv. 
the well regulating of coinmuns, and sm-h likts private matters; 
and therefore where a court-Ieet and court-baron are holdcn to- 
gether at the same place, a.s they usually are, it seems that what 
i.H transacted liiereiii in relation to public matters, shall be ap- 
plied to the iurisdiction(<’) <if the court-Ieet. and wliut is done in (r)riw|>. ii. 
relation to |>ri\atc mutters shall he intended to be done by the wet. a 
court-baron. 


As to the Sixth Cii-.nicuai, Point of this chapter, vh. Within 
what place olTciiccs iiidictuhle. in the sherilV’s ti>rn must arise. 

Sect. (Kj. It seemeth that it is not material, whether sunh(^*) 
offences did arise within the hundred in which the torn is holtieii 
or not; for though the sheriff ought to hold hi.s torn in every 
particular hundred, yet it seems, that in each of them he liolds it 
for the whole county; and it is certain, that he hath a general 
jurisdiction tliroughout the whole; yet it secm.s, that the jurors 
shall not be charged on their (g) oaths to present any oli'eiices 
but those ari.sing within their particular hundreils. Also it is 
provided by the statute of Marlebridgc, c. lO. that those who 
have tenements in different (A) hundreds, shall nut be compelled 
to come to any tom, but finly in the bailiwick wherein they shall 
be conversant; Also it (t) seems clear, that no offence, arising 
within the precincts of a leet, is inquirable in the torn, unless 
there hath been a neglect to present it in the leet ; but after such 
a neglect it seems the better (A) opinion, that it is inquirable in 
the tom, lest otherwise there siiould be a failure of justice. Yet 
it seems certain, that in pleading you (/) cannot justify the pro- 
ceedings of the sheriff’s tom against any offence arising within a 
leet,^ without expressly alleging that the leet has neglected to 
inquire^ of it, for that such a neglect is not to be presumed, ' 
where it doth not appear. 

As 


(/) DuUvSIiBr. 

Finch, 241, 
CoiuC. J«c. 
551. 

(at) Croni. 212. 
bnlt. Slier. 588. 
(h) 2 In»l. 120. 
122. 

(/) 1 U. Abr. 
54;). 

Crum. 212. 

Co. lit. 168. 

1). PrcHent. 1. 
Dait. Sher. 395 , 
396. 

3 Keb. 230. 

(1^) 10 If. 4. 4. 
12 H. 7. 10. 
Moor, 607. 
Finch. 246. 

C. Jac. 551. 

584. 

Con. 4 fmr. 

261. 

(/)C.Jic.55t. 
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Bk. 2. 


As to the Seventh Gbnerai. Point of this chapter, 

By what jurors, and in what manner, indictments in Uie sheriff’s 
torn ought to be found. 

Slnstsar. Sect.a^. It is enacted by the statute (7) of Westminster the 

S Hale, 70. 15<. second, c. 13. “ That the sheriff shall take no inquest either ex 
** officio, or by virtue of the king’s writ, but by twelve lawful men 
** at the least, who shall put their seal to such inquisitions and 
the same is also provided as to bailiffs of franchises. 

Dalton’s Office Sect. Go. In the construction of this statute it hath been 
of Sheriff, 389. holdcn, that if there be more than twelve jurors, and all agree to 
the inquisition, all must set their seals to it; but that it is suffi- 
cient, if twelve of them only agree, for those twelve to set their 
seals. (8) 

Sect. 66. And it is further enacted by 1 Rich. S. c. 4. " That 
** no officer return or impanel any person to be taken or put in 
any inquiry in any sheriff’s torn, but such as be of good name 
" and fame, and having freehold to the yearly value of twenty 
** shillings, or copyhold to the yearly value of twenty-six shillings 
** and eightpence, on pain of forty shillings, 8cc. And that every 
** such indictment before any sheriff in his torn otherwise taken, 
“ shall be void.” 


t IiMt. 308. 
8. I*. C. 85. 


7 H. «. 1.1. 
IS H. 7. 18. 
B. Lcet, 14. 
3 H. 7. 4. 


a Imt. 388. 
S. P.C. 85. 
It Co. 43. 


f Hde,Tl. 


Sect. 67. And note, that the courts-leet seem to be within the 
letter of the said statute of Westminster the second, and are said 
by some to be within the equity of the said statute of 1 Rich. 3: 
but this seems questionable; for it is said, by some books, that 
any person happening to be present at a court-leet, or to be 
riding by the place where it is hoUlen, may for the want of jurors 
be compelled by the steward to be sw’orn, whether he be resi- 
dent within the precincts of the leet or not; by which it seems 
to be implied, that any person whatsoever is capable of being 
put upon the jury in a court-leet. 

Sect. 68. And to prevent the altering or embezzling of any 
such indictment, it is enacted by ({)) I Edw. 3. st. 2. c. 17. 

That the sheriffs and bailiffs of franchises, and all other that 
** do take indictments in their torus or elsewhere, where indict- 
** ments ought to be made, shall take such indicted by roll in- 
** dented, whereof the one part shall remain with the indictors, 
and the other part with him that taketh tlie inquest; so that 
** the indictments shall not be embezzled, as they have been in 
** times past ; and so that one of the inquests may shew the one 
part of the indenture to the justices, when they come to make 
** deliverance.” 

Sect. 69. Anti there is no doubt, but -that this statute extends 
as well to courts-lcct as the sheriff’s tom. 

Sect. 


(7) Tbit art resfiects only such inqiusitioa* as 
are a foundaliun for imprisooment, and not inqui* 
shions for offances where the party cannot be ap- 
prehended. 3 Burr. 1861. 

(8) But see tba case of Colebiokc «. Elliot, 
where it la detemined that it is not necessary that 
inquiiMont should be sealed, except only such as 
are a foundation for imprisaunKut. 3 Burr. 186I. 


(9) Thb act only relates to such indictments 
as were to be ddiveted over to dw justices; pre- 
sentments are not srilhin the aseaimig of it, and 
therefore hot necessaiy to be indented. 3 Burr. 
1861 . 
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Sect, 70. Also there are many particular customs anti usages Kriiw. t 4 i. 
in relation to the taking of indictments in these courts; but it t48. 
seems to have been anciently the most general course to impanel 
not only a grand jury, but also a jury of twelve men, which was Cn>in.si9,ei3. 
commonly called the Petit Jury; and that all offences were first Krilwood, 66. 
presented by the headboroiighs, and the presentments affirmed ® 
by the petit jury, before they were brought to the grand jury : 
however, it seems that no exception can be taken to any such 
indictment, in respect of the non-observance of any such custom 
or usage, for that no averment lies against the acts of a court of 
record, and every judge of such court shall be presumed to act 
according to the rules of it. 

Sect. 71. What is above said concerning indictments taken s lisle, 69. 
before the sheriff in his torn, is to be intended of such only as 
are taken before him ex qlficio, for that he is restrained to take 
any such indictment, by virtue of any writ or commission by 
2B Kdw’. 3. c. 9. which, reciting that the people had suffered 
many mischiefs, for that sheriffs of divers counties, by virtue of 
commissions and general writs' granted to them at their own 
suit, for their singular profit to gain of the people, had made and 
taken divers inquests, to cause to indict the people at their will, 
and had taken fine and ransom of them to their own use, and had 
delivered them, whereas such persons indicted were not brought 
before the king’s justices to have deliverance, doth thereupon 
enact, for to eschew all such mischief, 'Fhat all such comnii.H- 
** sions and writs before made, be utterly repealed, and that from 

thenceforth no such comniission.s nor writs shall be granted.” 


Sect. 7*1. Yet it seemeth not to be clearly settl<>d, whether, by F. N.B. 9*. 
virtue of this statute, all such writs anil c^ominissions, and the 
proceedings tlicreon, be made wholly void or not. silkeW.^w^ 


As to the Eighth (jeneiial Point of this chapter, vit. In 
what manner indictments in the sherifi'’s torn arc to be pro- 
ceeded upon. 


S IntU 388. 


Sect. 73. It is recited by 1 Edw. 4. c. *2. ” That many of the Snmmaiy, i73, 
king’s people by inordinate and infinite indictments and present- s. I’.C. 77. 84. 
ments of felonies and other offences, taken before sheriffs at 
their torus, or law-days (which were oftentiincs affirmed by 3 Mod. 
jurors having no conscience, nor any fri'chold, and often by the 
sheriff’s menial servants), had been aiTcstcd and iinprisoncil, and 
constrained to make grievous fines and ransoms, after which they 
have been enlarged out of prison, and the said indictments and 
presentments embezzled and withdrawn.” And therefore it is 
enacted, '* That ail indictments and presentments before any of 
*' the king’s sheriffs in his counties, except in London, their 
** under-sheriff's, clerks, bailiff’s, or ministers at their toms or law 
days, they, nor any of them, shall have power to attach, arrest, 

“ or put in prison, or to levy or take any fine or amercement 
of any person so indicted* or presented, by reason of anv such 
“ indictment or pre.sentment, but that the said sheriffs and 
** under-sheriffs, clerks, or bailiffs, and their ministers, shall See4Tem 
** deliver all such indictments and presentments to the justices Bep. sos. 
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** of peace at their next county geanona, on pain of forty 
pounds.” 

And by I Edw. 4. c. 2. it is further enacted, “ That the said 
justices of peace shall have power to award process upon all 
*' ’such indictiiieiits and presentments as the law doth require, 
“ and in like form as if the said iudictraents and presentments 
were taken before the said justices of peace; and also to 
" arraign and deliver all such persons so indicted and presented 
before the said sheriffs, Scc. And such persons which shall 
** be indicted or presented of trespass, s^all make such a fine as 
shall seem lawful by their discretions. And the estreats of 
" the said tines and atnerccnieuts shall be enrolled, and by 
“ indenture be delivered to the said sheriffs, under-sheriffs, their 
clerks, bailiffs, or ministers, or some of them, to the use and 
** profit of him that was sheriff at the time of such indictments 
or presentments taken.” 

And by I Edw. 4. c. 2. “ If any of the said sheriffs, their 
“ under-sheriffs, clerks, bailifi's, or their ministers, do arrest, 
attach, or put in prison, or cause any fine or ransom to be 
** taken, or levy any amercement, of any person or persons so 
indicted or presented, by reason or colour of any such indict- 
'* ment or presentment taken before them, at their torns or law- 
** days above rehearsed, before that they have process from the 
said justice of peace, or estreats delivered out, of the said 
** indictments or presentments so brought, delivered, and pre- 
** sented to them, that then the sheriffs which so do, shall forfeit 
“ an hundred pounds.” 

Sect. 74. It is observable, that by the words of this statute, 
justices of peace may award process on any such indictments, in 
like manner as if they had been taken before themselves; and 
yet it is clear, that if the sheriff’s torn had no authority to take 
the iiidictiiumt removed before such justices, they have no power 
to proceed upon it, us they might have done, if it had been taken 
before themselves; for the statute, in giving them such power 
to proceed upon indictments in the sheriff’s torn, must be 
intended to mean such only as were there lawfully taken, not 
those which were void fth initio, as being taken coram nott judice: 
nor is there the least intimation in the statute of an intent to 
enlarge the sheriff's power in taking indictments, but the whole 
purport of it is to restrain him from proceeding on them. And 
to this purpose it hatli been so largely construed, that not only 
the judge of the court is punishable for awarding such process, 
but also the officer for obeying it.— 'f* It has also been held, that 
this statute takes away the power which sheriffs had by the 
common law, and the statute 23 Hen. 6. c. 0. of bailing persons 
indicted before him in his torn, (tf) and obliges him to return 
such indictments to the justices at the next sessions. 

As to the Ninth General Point of this chapter, viz. In 
what manner indictments in the sheriffs tom are to be traversed 
and determined. 


Sect. 
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Sect. 75. It seems to be (n) agreed, that a presentment by ^/>) 
twelve or more in a torn or leet, of any ofTeiice within the Juris- 
diction of the court, being neither capital nor coticorning any 
freehold, subjects the party to a fine or amerciament without 
any further proceeding, and binds him ftir ever after the day on 
which it is found, and admits of no traverse to the truth of it; 
but some (c) say, that the parly may have a writ of false pre- 
sentment against the Jurors the same day on which the indict- 
ment is found; yet it seems agreed, that no instance can be 
shewn of any such writ being actually brought. But if the pre- 
sentment concern the party's life or (c/) freehold, as if it charge 
him with not repairing such a highway, which he is charged to 
be bound to repair by the tenure of his land ; it seems clear, that 
he may remove it into the King's Bench and traverse it; but not 
if it barely charge his person, as for digging a ditch in the high- 
way, or not cutting the branches of his trees hanging over it, 
Also it (e) seems, that a inun may in like manner traverse an 
iiidiclmeut of an offence wholly out of the Jurisdiction of acoiirt- 
leel; as of an affray or nusance done out of the precinct of it, 
or of the iion-appi^iraiice of a person at a lec^t, wlio lives out of 
the precinct of it. But if the affray i»r titiHaiicc were within the 
precinct of the leet, it seems, that no one can traverse it in 
respect of his own not living in it; and that a person who lives 
within the precinct of a leet, shall have no traverse to a present- 
ment for not appearing at it. 


Pincli, 

KcHw. 06. 
a MoOoni, iStt. 
Dyor, la. 

(A) KimIw. 141 . 
4.'> K, a. 46, 47. 


(c) F. Itur. 47 1 . 
Keitw. 66. 

41 Ed. 3. 48. 


7. 4. 
n. Trav. 183. 
Krilw. 66. 
Dyor, 13. 


(r> KcU. 66. 
11 K. 3. 27. 


Sect. 7f>. But it seems certain, that at this day neither the 
torn nor tht; leet have any power to try any traverse* wliatsoe^ver, 
as hath been more fully shewn, section flit! tliiileeiitli. 

Sect. 77. But it is certain, that the jnslir<‘s of peace* may by 
force of the abe>ve*-iiientiotieii statute* of 1 ICdw. 4. try a man 
indicted e>f felony before the she*rjff in his torn. 

Sect. 7^. Also it seems, that they may try a person upon any 
other iiidif^tinent in the torn, which is traversable at coiriinoii 
law ; but that they have no po\ve*r to take* any traverse e>f any 
other indictment in the* torn, for that the worels of the statute are 
only that they may award process on any .such indictments as if 
they had been taken before themselves, and also arraign and 
deliver the persons indicted, which inust be iiilended of those 
indicted of felony, who only arc said to be arraigned, and timt 
persons indicted of trespass shall make fines, &c. by their discre- 
tion, without saying, that they shall be tried; by which it seems 
to be implied, tliat persons so indicted shall be fined, as they 
usually were before in the torn, and still are iii the led, and that 
in some cases without any further trial, as is more fully shewn in 
the precedent section. (11) 

(11) For Uic sheriff’s oalh c»f office, vide 3 counts, 3 Geo. 4, c. 15, 16. ; and for further parli- 

Geo. 1. c. 15.; for the manucr of passing liis ac- cuiars, vide Impey’s Office of Sheriff. 
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CHAP. XI. 

OF THE COURT-LEET. 


•i Cpinm. 970. 
Fidcb. S46. 


(a}Sect.45i&c. 

(6) Sect. 10, &c. 

^e)Sect. J3,&c. 
(d) Sect. 17, 

«c. 

(») Sect. 3S, &c. 
(/) Sect. 61. 

Sect. 64, 

&c. 

(h) Sect. 66, 
ac. 

(t) Sect. 74, &c. 


fliut 71,79. 
St Ed. 4. 99. 


A COURT-LEET is a court of record, having the same juris- 
diction within some particular precinct, which the sheriff's torn 
hath in the county. And therefore since it hath been shewn in 
the precedent chapter, at what (a) time and in what place the 
sheriff’s torn is to be hoiden; and what persons owe suit to it; 
and what (b) authority the judge of it hath in relation to his pro- 
ceeding on (c) indictments; and also in relation to (d) fines and 
amercements; and the (e^ appointment of constables; and 
having also shewn what (J') kind of offences are inquirable in 
this court; and within what (g) place such ollences must arise; 
and by what (A) jurors, and in what manner indictments in it are 
to be found; and in what manner they are to be (t) proceeded 
upon, traversed, and determined ; and since the court-leet hath 
regularly the very same jurisdiction with the sheriffs torn as to 
all these points, except m some special cases, which have been 
already taken notice of in the chapter concerning the Sheriff’s 
Torn ; 1 shall refer the reader to the said chapter for all these 
particulars. 

And 1 shall only consider in this place, 

1. Thu end of instituting the court-leet. 

2. How fur it exempts those who live within its precincts from 
the torn. 


9. How far it is subject to the oversight of the toni. 

4. For what causes it may be forfeited. 

5. What ought to be the form of a caption of an indictment 
in it. 


1911. 7. 10. 

9 Inst 71, 79. 


(6) Sect 9. 

1 Jones, 98S. 
6 Coke, 77. 


]>jrcr,30. 


IS H. 4. 9. 
11 Coke, 49. 


As to the First Point, the end of instituting the courtpleet* 

Sect. 2. It seems that anciently all people who now owe suit 
to any court-leet were bound to come to the sherilf’s tom, in 
order there to take the oath of allegiance to the king, and to be 
incorporated into some tithing, and for such other purposes as 
are set fortli more at large in the precedent chapter, (k) But it 
being more for the ease of the people, to have courts of this 
kind holden in their own townships or manors, by degrees grants 
of such courts were obtained from the king for most manors and 
towns, not only by the lords of manors, but also by other per- 
sons who had no lands in the places for which they obtamed 
such grants, and for a recompense to such grantees, for the 
charge and trouble they were supposed to have been at in pro- 
curing such grants, it was usual for the inhabitants who had the 
benefit of them to agree to pay a certain sum of money, called 
Capitage, or tertum Tetee, SfC. at every such court-leet; and for 
the ntm-payment of Uiis duty, or refusal to present it, such 

grantees 
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grantees may prescribe to amerce the'defanhers, and to distrain t Roll, st. 7 a. 
for the amercement; but no such prescription shall be allowed Abr.an. 
for any other matter whatsoever of a private nature. urrow.isoi. 

As to the Second Point, ciz. How far a court-Icct exempts 
those who li\e within the precincts of it from tim torn. 

Sect. 3. It seems to be a general {a) rule, that no man can be <«) Dull. Slier, 
w'ithin two leets at the same time, and in the same respect; from 
whence it follows, that he who resides within the precincts of a e&ikZ’r?. ’ 
leet, the lord whereof doth duly hold his court, cannot be com- is 11. 6. is. 
pelled to come to the tom, or any oilier superior loot, for the *• 

taking the oath of allegiance, or any other such like pur})ose, to.‘ 

which maybe as well answered by his attendance at hii own 
leet. Yet if such private Icet have not the general jurisdiction Kitchen, 

of the tom, but be (6) specially granted for two or three articles 34^;, 

of it only, it seems, that the inhabitants within its precinct must (h) kcilw. 
attend the sheriff’s torn for all such luatteis of which such pri- 
sate leet hath no jurisdiction. Also it (c) .seems to he a good m c, Jm. ssk 
prescription for a grand leet (to which other inferior leets may ^^motni, vo4. 
be subordinate in the same niunner as that is to the tom) to §'^'11'^,',^“'^,^*’' 
oblige the chief pledges, and a certain number of the iuliubitant.s ‘ 

of every town within its piecinct, to appear at every such grand 
leet, to inquire of such oftcnces as have not been inquired of hi 
thff inferior leets. 

As to the Tiiiiti) Point, viz. How fur the coitit-leqt is sub- 
ject to the oversight of tiie torn. 

Seft. 4. It is said, that the sheriff’s toin as an (r/) overseer of (jy Fiurh, tSti. 
this court, is to inquire whether the tithings be whole or no, and Scoc. m 
to present defaults that are not redicssed in the leet; and it seems aar. 

also, that it may of common right iiiquiie of the concealment of 391. 
offences inquirablc in leets, and of tiie di'faiilts of the lords of 
such couits. However it(e) seems clear, that a prescription to (*)C. Jm. 38i. 
this purpose is good. And there is no doubt, but that if a leet (^/)tR.Abr. 
be (J^) seized into the king’s hands, all those who owed suit to f03. 
it ought to come to the torn. ruich, t40. 

As to the Fourth Poim, viz. For what causes a court-leet 
may be forfeited. 

Stet. 5. It seems, that this being a franchise not intended to 
bo granted for the private benefit of tlie grantee, but for the 
^ood of the public, for the more easy and convenient administra- 933. 
tion of justice, shall not only be forfeited by acts of gross and Kitchen, ss. 
palpable oppression and injustice, (g) but also by bare omis- 
sions, in not making it answer the end of its institution; as in sR.*Abr. 155. 
the not (A) punishing offenders in the same manner as the law *• 
requires, or in (ij neglecting to hold a court when it ought to be 
holden (at least if such neglects be often repeated, and without ksilw. lie. 
a reasonable excuse), or in not (k) providing an able steward to 
discharge the office, or in not taking care to have such other 
officers, or other things as are necessary for the execurion of jus- tas. 
tice, as constables and ale-tasters, &c. and (1) pilloty and tumbrel; 

Uo. 973, 974. Wr. Sslonet, S83. 


''OL. H. 


I 
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(4^ C* 

698. 

Moor. 607. 

(6) Kltciicn^ 13. 


(r) Vide •u|>. 
c 10. ttoct. 9. 
Salkcld. 195. 


Salk. 200. 


> 


liut it it (a) said, that a vill may be bound by pmscriptioa to 
piQvide a pilloiy and tumbrel, am (d) that eveiy viU is bound of 
common nght to provide a pair of stocks. Qu^re. 

Cuter, S9. Con. Moor, 574. lJon.S83. 

As to the Fifth Point, viz. What ought to be the form of 
the caption of an indictment in a court-leet. 

It hath been (r) resolved. 

Sect. 6. First, That the caption of an indictment, ad cur. 
vis.Jranc. p/eg. cum cur. 6aro». SiC. is goml; for that the words 
( UM cur. baron, shall be rejected ; and it cannot but be intended 
that the indictment was taken b^ that court, which alone hath 
the colour of authority to take it. 

Sect. 7. SrxoMii.Y, Tliat the not setting forth in the caption 
whether such court be holden by grant or prescription, is helped 
by a multitude of precedents. 


CHAP. XII. 

OF ARllKSTS IIY PRIVATE PERSONS. 

Having thus endt'avoured to shew the nature of the courts 
which have juiisdution over criminal offences, I am now tQ shew 
in w hat manner offenders arc to be pi occeded against by slich 
courts. 

And in order hereto I shall considei, 

1. How they are to be apprehended. 

9 . In what manner, and in what cases, they are to be bailed, 

3. In what cases, and in what manner, they are to be commit- 
ted to prison. 

4. How far they and their assistants are punishable for a 
hinderance in bringing them to public justice. 

As to the hist of these points 1 shall consider. 

First, Id what manner such offenders are to be apprehended 
by private persons. 

Secondly, In what manner by public officers. 

Thirdly, In what cases it u lawful to break open doors in 
order to apprehend them. 

As^ to arrests of such offenders by private persons, I shall 
examine: 

1. Where arrests of this kind are commanded and enjoined by 
law. 

9. Where they are permitted by law. 

3. Where they are rewarded. 

As 
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As to THK VIB8T POINT, PIS. In 'wiutt csses arrests by private 
persons are commanded and enjoined by law. 


Sect. 1. It seem:* ricar, that all(/i) persons whatsoever who are 
present when a felony is committed, or a dangerous wound 
given, are bound to apprehend the offender, on pain of being 
uned and imprisoned for their neglect,(6} unless diey were under 
age at the time. 

Sect. 2, And for this cause, (c) by the common law, if any 
homicide be committed, or dangerous wound given, whether 
with or without malice, or even by mi.sad\entiire(r/) or self- 
defence, in any tow n, or in the lanes (e) or iicUU thereof, in the 
day-time, and the offender escape, the town shall be aiiuTced. 
and if out of a towu, the hundred (y*) shall be amerced. 

Sect. 3. And since the statute of Winchester, c. 5. which 
ontains that walled (jsf) towns shall be kept shut from KUii-s(‘tting 
to sun-rising, if the fact happen in ain Mich town by night or by 
day, and the offender escape, the town shall bi* amerced. 


(«) S InM. d.i. 
1S9. i.Vi. 

Sinn. H9, 00. 

1 lUIr, 44tt. 
3H.7. c. I. 

3 lust. d*J, 

F, Cor. “93 
(b) F.Cor. 

it HMp, 7ft, 76. 
1 Dlurk. .>(>1. 
(f) Sutuni. ^H>. 
9 ll4ilc,7J»75, 
76. 

;» II. 7. c. 1. 
liiht.ftS. 

4 hiM. loa 

r rnr. 

3 1a*oii. 

F. t’nr. y:m. 
Vjy.i. V99. 

•Wft. 

Con, 1. Lvon. 


Sect. 4. And hb all privatc(A) prrsons are bound to apprehetifl 
wl% those who .shall be guilty of any of the crimes abo\o-iiieii- F ( tir. .so.» 
tioned in their view, so also arc ihoj with the ntino.st tliligeiire -.mo. 

to pursue, and endeavour to take, all those vvln^ shall be guilt) 3 1, 

thereof out of their \iew, upon a hue umlvt if lexiefl again.st them. :i Inn. ft:i. 

7 Coki*, f», 7. 

Sect* 5* Ilue(i) and cry is the pursuit of an ofl\‘nder from town 
to till he be taken, whieh all who aie preseiil ulini a A loii) 

is committed, or a dangerous wound gi\eii, aie, by llie rommoii v irnii*, 7ft, 7i>. 
law, as well as b^ stalute, bound to lai^e agaiitsl tlu^ olft iideis Hlnn. 117. 
who escape, on pam of fine and iniprisonmciit. Also it 8eem.s(A') (,)*3 
certain, that a mail may lawfully raise it against one. who bets nr, 
upon him in the highway to rob him. It i.s also enacted by the i fUlo.ftOa. 
statute of Winchester, i:) Edw. 1. c. 4.(/) that the hue and cry 109 !^^ 

shall be levied upon any stranger who .shall not obe) the arrest « iii»t/i 7 v.‘ 
of the watch in tlie night-time; and *2l(/w) l%dw. 1. st. 2. which F.Cotoiw.soft. 
was made against trespassers in fore.sts, chases, parks^ and war- no. 

reaSp seems to allow Uie levying thereof upon any such oflTenders. iirdcton, :i! c. 1 . 
But if a man take upon him to levy a hue and cr) without suffi- K. f S 6 . 
cient cause, he shall be punished as a disturber of the peace. 204 !*^* ^ 


Se^» G, In order rightly to raise a hue and cry, you ougbt to vidc Mito 
go to the constable of the next tow’n, aud declare the fact, and 4Edn.l. tt. t. 
describc(») the offender, and the way be is gone ; w’hereu|foii the 
constable ought immediately, whether it be nmht or day, to raise (m)’«9E..'i. S9. 
his own town, and make a search for the offender; and, upon >'.'JVo>.!i5v. 
the not finding him, to send the like notice, with Uie utmost ex- j 
pedtdon, by horsemen as well as footmen, to the oonstaldes of all 101 . ‘‘ 
the ni^hbouring towns, who ought, in like manner, to search for «i ii. 7. sh 
the offender, and also to give notice to their neighbouring con- 
stables, and they to tlie next, till the offender be found. 

^ ^ Croniptoiif 178. 

Sect. 7. Also every private (o) person is bound to assist an <«) n i. lit. 
officer demanding his help for the taking of a felon, or the sup- '* 
pressing an affray, or apprehending the affrayers, &c. 


I 2 


t Also 
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t Also by the statutes of Winton,(a) I3 Edw. I. st. ^. c. l fli-s. 
and 38 Edw. 3. c. II. it is cnacttjd, " That immediately upon 
robberies and felonies committed, fresh suit shall be made from 
" town to town; and if the country w'ill not answer for the bodies 
“ of such oirciiders within the space of forty days. (6) the inhabit- 
** ants of the whole hundred where the robbery shall (c) be done, 
** with the franchises, being within a precinct of the same, shall be 
“ answerable for the robberies doiie,(l) and also the damages.’' 


(a) ThU is not a 

penal law witbin 
the Atatutcb of 
Jeofiiil. 

Cro. Jsic* 496* 

Moa. «42. 

406. 

Uich. t«7. 

Cro. Klis. 149. 

970. 76,1. 

Brook, Debt, 

103. Goabolt,50. rCo.C. 9 Inst. 569. 1 Sid. 11. (6) .3 I>cv. 390. Hcmc,9l5. Thesaurus Bro- 

viuin, 14t. 9 iSaund. 376. (f)Cro. Jac. 187. 118. Yelv. 116. Noy, 193. Shower, 94. Andr. 115. 

117. Comb. 160, 161. 


9 Vent. 213. 


(li) Tti he reco- 
vered ill West- 
mi lister, ill the 
fiftiiie (it‘ the 
clerk of the 
peace, 111 id fur 
the II S4' of the 
htiiidrt.'d where 
the otlcncc is 
eornniiftrd ; 
which suit shall 
not abate hy his 
dokili or re- 
moval. 

Dyer, 370. 

Cro. Jae. 675* 
a Mod. 287. 

Co. Kiit.a48^ 
Clift. ;178. 
Ru.stiil, 406* 
Ci\i. Klis. 149. 
C. Car. 96. 37. 
9 Salkeld, 614. 


Strange, 
40r>. 1170. 
Corny ns, 343. 
( /’) WiUim, 
103. 109. 


f But these statutes being tlioiight.opprcssive in subjecting the 
hundred to an action, notwithstanding its utmost exertions to ap- 
prehend the oifender, and also to force the surrounding hundreds, 
as well as tile party robbed, to contribute their assistance to attain 
the ends of public justice, it is enacted by the 127 Kliz. c. 18. 
'' That the iiiliabitaiits of every hundred wherein negligence, 
fault, or defect of pursuit and fresh suit, after hue and cry 
** made, shall liappeti to be, shall answer and satisfy by the one 
moiety of the damages, as shall by force of the .said statutes be 
recovered against the hundred in which any robbery or felony 
shall be comniitted.’Xr/) — “ That no hue and cry, or pursuit by 
** the country, or inhabitants of any liiiiidred, shall be allowed and 
taken to be a lawful hue and cry upon, or pursuit after, any the 
** said felons or ofteiiders, exc^ept the same be done and made by 
liorsemen and footmen.” — ** That no person robbed shall 
niaiiitain any action upon these statutes, unless he shall, with as 
** iiuu'li coiivoiiieiit speed as may be, give intelligence of the felony 
to some of the inhabitants of some town, village, or hamlet, 
** near unto the place where such robbery shall be committed; 
** and also, first, within twenty days next before such action 
** brought, bo examined upon oath, before some justice of the 
** peace of the county, inhabiting in the hundred where the rob- 
bery was committed, or near tlie same, whether he knew the 
felons or robbers, or any of them ; and if upon such cxaniiiia- 
** tioii it be confessed that he does know them, he shall, before 
** action brought, enter into bond before the said justices, eifectu*- 
** ally to prosecute the said robbers by iiuliclment or otherwise.” 

But by 8 Geo. 2. c. Ki. ** Xu person shall maintain any action 
upon the above-recited statutes, unless he shall, over and above 
the intelligence required to be given by the statute of Eliza- 
betli, give notice of the robbery committed on him to one of 
** the constables of the hundred, or to some constable or officer of 
** some town, parish, hamlet, village, or tithing, near unto the 
place wdierc such robbery shall happen, or shall leave notice (e) 
111 writing of such robbery at the dwelling-house(y*) of such coii- 
stable or officer, describing in such notice the telon or felons, 
** and the time and place of the robbery ; and also shall. w*ithiii 

tlie 


(0 The robbery mntt be done oppiilv, and with to be in a highway. 7 Mod. 139 ; in a privaur , 

force and vioSeuce, 7 Co. 6, 7. Salkeld, 614. or inacoppice, wtuflicient, 2Saik. 614. Carth. 71. 

Styles, 497, sad not in au> house. Moor, 690. W'ilson, 412. 437. Lord Raymond, 898. 11 Mo. 

3 I^on^ 969^ Cro. Jac. 496. Cro. Kiia. 753. ' dem, 8. Strange, 1011, or m Sunday, Cro. Jac. 

Sed vide T Mod. 160. 157. But it Ci not oeceitary 496. Strange, 406. 
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the 9pace of twenty days(f/J next after the robbery committed, 
“ cause public notice to be pi\en thereof in the I^ndon Gazette, 
** therein likewiiie de^c^bing the felon or felons, (6) and the time 
aiul plact‘ i>f such robbervt together with the goods (c) and 
eft'ects whereof he was robbed; and shall also before any suck 
action coiniHfnci*d, go before the chief clerk^ secondary, or 
filazerof the county w'here the robbery happened, or the clerk(<f) 
** of the pleas wlierein such action is intended to be brought, or 
“ their respective deputies, or before the sheriff of the county 
wlu^re the robbery shall happen, and enter into a bond (gratis) 
to the high constable, who is authorised t<> support or defend 
such action of the hundred, in the penal sum of with 

“ two hiifficieiil sureties for securing the due payment of his costs 
*• ill case he should be nonsuited, &c.” 

i' liy ft (iCt). 2. r. Hi. s. 3. No hiiiidred, or franchise thciein, 
shall be chargeable by virtue of these statutes, if one or more of 
tlu‘ felons lie apprehendc<i within forty tlays(e) next after such 
“ public notice given in the l.ondoii Gazette.'^ 

i' By 8 (Jeo. c. l(i. s. II. “ b-'cry eonstable or oflieer to 
vvhpm iiotiee shall he gi\<ui us aforesaid, ainl evt^ry constable of 
** the iiiiiulred, and CM^ry constable, borsliolder, lu^adborougli, or 
** tithiiigiiiaii, of any town, parish, villagts hamlet, or tithing, within 
•* the liiindred, or the fratieliises within the preeinet thereof, 
wheri'iii siieli robbery shall happen, shall, wilh the utmost e\* 
pi'dition, make, and eausi* to be made, fresh suit and htu; and 
erv after the felon or fiduns, on pain id' forfeiting fjvi» pounds. " 

*1' Hut by e. Hi. s. 1^2. No aetion, suit, or iiiforniatioii, 

** shall lie liroiiglit, unless within si\ moiiths next after the matter 
** or thing done; in vvhieii aelioii an inhabitant of any hundred 
may be a witness/' 

^ By 122 (leo, 2. e. 24. No person wliuU'\cr sliall recover 
against any hundred more than <i^2(X), unless the person so robbed 
shall, at the time of the robbery, be* together in conipany, and 
be ill number two at least, to attest tlie truth of the same; nor by 
'10 Oeo. 2. i\ 3, and 4 (Jeo. 3, c. 2. s. lift, unless three persons 
be present, if the plaiiitift' is receiver of the land-tax. 

Ark KSTS of offenders by private persons periiiitted bylaw, are 
either by their ow'ii authority; or by a w^arrant from a Justice of 
peace. 

Arrests of this kind by their own authority are either in respect 
of treason or felony ; or in respect of inferior offences. 

Arrests of this kind in respect of treason or felony, are either 
for the suspicion of such crimes already done, or supposed to 
have been done ; or to prevent their being done. 

As to such arrests for such suspicion, I shall endeavour to 
sin \v, 

1 • What arc sufficient causes of suspicion. 

2. By whom the person arrested must be suspected. 

:l. Whether any such cause will justify an arrest, where no trea- 
son 


S Mori'b. II, 
>. Car, -.Ml. 
Xo\, til. 

Sul. l.>. vM'l. 
(b) 2 W iUon. 
105. JOO. II {. 
(tf) f banu's, 
STi. 4o». 

{d) Aiulr. 116. 


1 Term Ilop.7 1. 


]\T(iirh. 10, II 
1 hut. II. 

{*) Douu’.tOt, 


10 MoilrrnJ!>3. 

Holmtl, IJ9. 
1170. 

Dnmiiluw, JM>. 
Siiicrfie, 130. 
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iuni or felon; at all hath been committed, or danseroua wound 

given. 

4. tn what manner aii arrest for suspicion is to be justified in 
pleading. 

Seel. H. As to the first particular, viz. What are suflficient 
causes of suspicion, 1 shall take notice of some of the principal of 
them, which arc generally agreed to justify the arrest of an inno- 
cent person for felony. 


Sect. 9. First, The common fame (a) of the country. But it 
seems, (6) that it ought to appear upon evidence, in an action 
brought for such an arrest, that such fame had some probable 
ground. 


(a>«H.7. 15. 

I I Ur, 588. 

9 I fair, 81 . 

6 11 . 7 . 

I I W. 4. 4. 

1)Vt r, 

(> 2 . 7 £• 4 . 90 . Suiiiiii try, 91 . Kcilw. 81 . Pulton, 13 . (/>) 9 Innt. 59 . Crom. 98 , 99 . 
S. P. C. 97 . Uractuns 1 13 . And set tin* cabccil iicdwicli v. Cutclipole, Cald. 991 * 


(r) 7 E. 1. 90. 
17 E.4. 5. 
Suiiimnry, 91. 
I’ultcm, 13. 
0^)7 E.4. 90. 
Kcilwouilj 7 1. 
Pulton, .3. 
Siiriiinury, Oi. 
(tf)9 Irml. 59. 


iSert. 10. Ski^omily, The liviiig(c‘) a vagrant, idle, and dis- 
onlorly life, without having any visible means to support it. 

SirL n, TniuoLV,The being in conipan}(rZ) with one known 
to b«* an offender, at the time ol the offence; or generally (e) at 
other times keeping company with persons of scandalous reputa* 
tioiiH. 


Cioin. 98. iSVr/. 12. Fouutiiia, The being found in such circumstances 

(f) It K. 4. 4. as imluce a stioiig piesuiiiption of guilt; as coniiiig(y) out of a 
19 Co. 99. house whendii minder has been committed, with a bloody knife 
(a 07K. 1. 90. in one’s h«iiid; or being found in possession (g) of any part of 
r'j*ic^ 1911 * goods stoh'ii, without being able to give a piobable account of 
piiit'dn, id! ’ coming iioncstly by them. 


Suiiiiiiury, 9 i. 
Moor, 800 . 
(Ii) Troni. 9 tt, 

y. Cor. 94 . 


SerL 13. FiPTiiL^ • ’The behaving one’s self in such manner as 
betrays a eunseioiisness of guilt; as \>herc(A) a man being 
clnnged svith a treason or felony says nothing to it, but seems 
tacitly by his silence to own himself guilty; or where a man ac* 
cused of any such crime, upon hearing that a warrant is taken out 
against him, doth abscond. 


(099 EH*. 871. 
99 K.3. 39. 

K, rrv%. 959. 
.vll 7. \ 

91 H 7. 98. 
SmHni.trv. 91. 
(/,) wii 7 ir. 

«n 7 IJ. 

7 VM 1. ‘JO. 

VO r, 1 . 6. 

Ill 1. k 
C. 1.11^.871. 
itf Co ‘>a. 

17 K. 1>, « 


Sect. 14. SixiiiLY, The being puisued(i) by an Atie and cry^ 

As to the si’cond particular, viz. By whom the person must be 
suspected upon such an arrest for suspicion. 

Sect* 15. It seems to be (A) agreed, that the law hath so tendei 
a legaid to the libeity and lepiitatioii of e\ery person, that no 
causes of suspicion whatsooer, let the number and probability 
of them be ocr so great, will Ju'^tify the arrest of an innocent 
mail, by one who is not himseU induced by them to suspect him 
to be guilty, whether he make such arrest of liis own head, or in 
obedience to the commands of a prixatc person, or e\eu of a 
constable. (2) 

As 


(* 2 > ll tu he decided h\ the case 

I . Pji \ lie uiul othort, on a iiintiou for a new 
111 tl in En'itei Term, 90 Uro 3 . tfiat constables and 
llu inisd^tant^ ari'jiistirud in arresting a man ii|ion 
.1 p\rn charge* of felony even alUiou{th the goods 
(.h.iiged to have been itoleu are not IoiiihI by them 
upon the seurcii. warrant, and the tiiry hint that no 


ftlun> w a* roniinitti d. The ^irkrt rule of law, " Uial 
** it a it lony husacf»rii//v been conifiiittcil, any man, 
ufion rc.iatinable prubabic grounds of suspicion, 
** may |in>lify opprciuTidini; the niivnccted pentiii 
to carry him before a niagbtnite, but that if no 
** felony ha^ been committed, the apprehension of 
*' a pt'^un cannot be justified by any body," was 

coiisideied 
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As to the thisd particular. t*ie. Whether mnj such cause of 
suspicion will JustilV’ an arrest where no treason or felony at all 
hath been committed, or dangerous wound given. . 

Sect. iG. It is holden in some (n) books, that none of the 9 ino. 17.; 
above-mentioned causes will, in any case, justify the arresting a C. Jnc. 191 . 
man for the suspicion of a crime, where in truth no such crime 
hath been committed either by him tir aii\ other person whatso- t U. 7. 
ever. But how soever this rule may in general be true, it seems 
very hardly maintainable in the case of an arrest of an innocent ^ 
person upon a hue and cry levied against him, in such a place *F. Tn’i.. uji. 
where ins character is unknown, and w*ith such other cin'uni- -9 K s. c. .S9. 
stances, that' the people of the county have no reason to presume 
it groundless; for in such cases, it would be a great inconve- 
nience to discourage persons from following a hue and cry with 
that vigour and diligence which the law expects and the public 
good requires, by making them liable to an action if it should in 
the ev(‘iit prove to have been lexied without sullieienl cause, 
whieh they cannot take time to exumine without delaying their 
pursuit: and since the person injiiuul by such an ill-grounded 
hue and cry has a good action against him that niisetl it, there 
seems to be no necessity that li<* should also liaxe a remedy 
against another. And this opinion seems to he the more plau- 
sible, for that among the (It) books (< ) citt>d to niaintuia the con- (^>) 79 H. 
trary, (d) that which alone doth directly afliriu it, seems to go ^ 4 

upon an argument maiiifeslly iiiconelusixe; for it says, that an sii.'V. c. ']>.* 
hue and cry is not a siiflirient aiilhoiity to atrest a man tnihsss a (r) Jmt. I7i. 
felony be done, Iwcause the woids of the statiit*’ of Wi’sl minster W * 1^* T". 5. 

the first, r. <). are. ** that all men shall lie leady upon hue and 
“ cry to arrest felons,” but where no f» lony is done, there ran 
be no felon, &c. To this it may be r« plusi, that this argument, 
if it piovo any thing, proves that none liiit felons can lu* arrested 
on a hue and cry, which sei'iiis to be manifestly false ; for it is 
agreed by all the books, that if a felony he actually committed, 
an innocent person, on whom a Ime and cry for it is levied, may (,)N(iw by 
lawfully Im' in rested: also there seems to be no iloiibt, but that 4. c.M. 

he who barely atte,mpth to rob u man, or who dangerously 
wounds him, may safely be pursued ami taken by a hue aiul cry, vide 

and yet there is no pretence to cull sucli a person a felon, (e) Itk. 1 . j>. 113. 

Sect. >7. And if it be granted lawful to arrest a man on a hue 
and cry where no felony hath been committed, fioiii, the like 
groniid.s it seems also to follow, that it is law'fiil to airest a iiiuii 
on the warrant of a justice of peace, where no felony hath been 

committed. 

44. pi. 76. 3 Hide, 81.89,91. 3 Iln»l.iiix, r. 

and 13. But the* Ittartird reporfiT .ifitN, ili'kt 
noiur of Utem coiiH* «p to ilie pm^MMii < , -«id 

that It it, therefore, llir firtt dctiTimn iH'Hi «»f tins 
point, Duu|;las, 359, 36t>. fl. U K *^i. J » <>< n, 3. 
And In the caw of L«di»ick and ( . »* 'vat 

decided that a conttahle or otht r p» « ‘*dii 'T may 
justify an aric^t for felony, oti ptoli.il I* t Mdeuce 
that a felony has U'cii ncnialJ^ joriiiinlfcd, al- 
tlioogh no puvittkc charge he made. Caldecotts 
Casci, f9l. 


considered as fnconvoniiMit and narrow ; becatite if 
a raan rliargr another uith felon \p and require an 
othcer to tAc him into ciisitxlv rtinl tarr^ liiin be- 
fore a ina^i>tralc, it ^%uiild he most iiii«chic«ou^ that 
Hk* ofRier thotild be bound tir<it to ir^.and, at hit 
peril, everriw his jtidi^fijent uii the truth <if the 
charge, lie that makes the charge thould alone 
bc^ answerable. 'Ibe ofticer doe*» his duty In rat- 
rying the accused before a magistrate, who is 
autlioriecd to eyamine and commit or discharge. 
The autlioriUrt dted were. Ward’s cd>c, Clayton, 
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(a) Ante, 

15. 

(5) S Init. 59. 
kincli, 340. 

17 £. 4. 5. 

1 E. 4. to. 

llridgiuan, 6S. 

S Hale, 78. 

7 11. 4. 35. 

(e) Hut by 
84 Cic». t. c. 
44. u/1iccr.i an: 
iiuw ailmitttiU to 
plead the 
general issue 
ttiid til give the 
special matter, 
in evidence, 

(d) 0 E. 4. 3. 
27 II. 8. 23.' 

C. Jac. liMh 
Finch. 340. 

<e) 7 E. 4. *0. 
F. Faux linpris. 


(e) 9 E. 4. 26. 
.See Ilk. 1. tit. 
•• Airniy." 


(h) Pop. 12, 13. 
Owen, 98. 
IMuiir, 284. 

2 Hale, 88. 


committed. But this point shall be more fully considered in the 
next chapter. 

As to the fourth particular, viz. In what manner an arrest for 
such suspicion is to be justihed in pleading. 

Sect. 1 8. It secm.s to be certain, that whoever would justify 
the arrest of an innocent person by reason of any such 8u.spicion, 
must not only shew that he suspected the party (a) himself, but 
must also set forth the (6) cause which induced him to have such 
a suspicion, that it may appear to the court to have been a sufli- 
oicut ground for his proceeding, (c) Also it seems (d) certain, 
that regularly he ought expressly to shew, that the very same 
crime for which he trade the arrest, was actually committed. 
But (e) if a man have several causes of such suspicion, he 
is not bound to insist upon some one of them only, but may 
allege them all, for that the replication de sou tort demesne an- 
swers the whole ; a.s {J"^ where a man arrests another, who is 
actually guilty of the crime for which he is arrested, it seems 
that he need not, in justifying it, set forth any special cau.se of 
his suspicion, but may say in general, that the party feloniously 
did such a fact, for which he arrested him, 8cc. 

2 Hale, 81. 17 E. 4. 5. Bridgiiiaii, 62, Fincli, 394. 411.7.1,2. (/) 10 £. 4. 17. 

5. 

Sect. 19. As to the arresting of offenders by private persons 
of their own authority, permitted by law for the prevention of 
treason or felony only intended to be done ; it (g) seems, that any 
one may lawfully lay hold on another, whom he shall see upon 
the point of committing a treason or felony, or doing any act 
which would manifestly endanger the life of another, and may 
detain him so long till it may reasonably be presumed that he 
hath changed his purpose. And upon this ground it (A) seemeth 
to be the better opinion, that not only a constable, but any pri- 
vate person, who shall sec another expose an infant in the street, 
and refuse to take it away, may lawfully apprehend and detain 
him till he shall consent to take care of it. 


(i) Si o Bk. 1. 
1 '. o.'i. sect. 13» 
II. 17. 


(A:) Lalcli. 17:?. 
V iiie thv cast; uf 
the Quci’n r. 
'riM>h!v* l-tl. 
Kttv. 

4 ll. 7. Itt. 
IVijliani, •iOQ* 

« ILiliN 89. 

Qu. 4 If. 7. 

1. b. 2. 

:> H.7. 5. 
t* Inst. 

0) \ Jon. «49. 
i\ C«r. 334. 

U. .^b. 548. 


Sect. so. As to the arrest of ofteiuiers by private persons of 
their own authority, permitted by law for inferior offences, it (/) 
seems clear, that regularly no private person can of his own 
authority arrest another for a bare breach of the peace after it is 
over; for if an officer cannot justify such an arrest without a 
warrant from a magistrate, surely d fortiori a private person can- 
not. Y et it is liolden by (X:) some, that any private person may 
lawfully arrest a suspicious night* walker, and detain him till be 
make it appear that he is a person of good re|>iitatioii. Also it 
hath been (/) adjudged, that any one may apprehend a common 
notorious cheat going about the country with false dice« and 
being actually caught playing with them, in order to have him 
before a Justice of peace, for the public good requires the utmost 
discouragement of all such persons; and the restraining of pri- 
vate persons from arresting them without a warrant from a 
magistrate^ would often give them an opportunity of escaping. 
And from the reason of this case it seems to follow, that the 
arroM of any other offenders by private persons, for offences in 

like 
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like manner scandalous and prejudicial to the public, may bo 
justified. 

Sect.^l. As to arrests of such ofibnders by private persons Crom. 147. 
having a warrant from a iustice of peace i>ermitted by law, there J*‘**“' 

IS no doubt but that where the law authnrises justices of peace of«iu<ktifo 
to direct their warrants to such persons, it doth implicitly autho- wii«re Iw h«s 
rise the execution of them bv them. V*. 

gr^ni one, it m 

saUI, will iiot jttsitfv ntiy ont* in U)C execution of it. Stmngef lOOr?. 

As to the Thirp General Point of tins chapter^ vis* In 
what cases the arrests of offenders by private persons are re- 
warded by law, 1 shall give a short ucctuiiit cif ilie. statutes con- 
cerning this matter, in relation — 'I'o robbers in high ways — To 
counterfeiters and clippers of the coin — ^^Po shoplifters and other 
offenders of like nature — To burglars and felonious breakers of 
bouses — To oft'enders on the black act — *^1%) fiisclinrgiiig the 
huiidrt'd — To stealing sheep, &c. — To felons convict — To smug- 
glers — ami, I’o theftbooters. 

SiTl. ‘22. And First, As to robbers in liighwavs.. Hy 4 and o 
AVill. and Mary, c. H. it was enacted, ** Whoever shall apprehend 
and lake one or more thief or r<ibher in any highway or road in 
** l^igland or Waii\s, and prosecute him or them till he or they hv. 

** convicted of anv robbery coinniiited in or upon any highway (3), 

** pas.sage, field, or open place, sliall receive from the slierift of 
** the county vvhrre such roiihery and conviction shall be, without 
** paving any fee for the same, for every such ofleinltT so coii- 
•* vicled l*\nty Potinds vvilhin one month after sueh conviction 
and demand thereof made, by temhTing a reitificate to the 
said sheriff under the liutul or liatids of liie, judge or justices 
before wboin such felon or feh^ns .shall be convicted ; and in 
** case* any dispute shall arise between the persons so apprehend- 
“ iiig any the said thieves and robbers touching their right to the 
•* said rew'ard, the said judge or justices so respectively certifyiiig, 

** shall by their said certilicate direct and appoint the said reward 
** to be paid in such shares and proportions as to them shall 
** seem just and reasonable. And if any such sheriff shall die or JU^wfird for up. 
be removed before the expiration of one month after such con- 
victioii and demand made, the next slierifl' shall pay the siiiiie 
within one month after demand and certificate brought as 
aforesaid : and the slierift' making default in paying the said 
“ sum, shall forfeit double as murh."^ 

Scci. 23. Hy 4 and 5 Will, and Mary, c. 8. ‘‘ If any person Ciraimiy incAM 
shall be killed by any such robber in endeavouring to uppre- 
** bendy or making pursuit after him, the executors or adniinis- 
** trators. See. of such person shall receive forty pounds from the 
sheriff, Scc. upon certificate delivered under the hands and seals 
of the judge or justices of assize for the county where the fact 
“ w as done, or the two ne.xt justices of the peace, of such person 
being so killed, which certificate the said Judge, or justices, 

“ upon 

(r») By 6 Geo. 1 . c. 23 . sect. 8 . Uic itrecu of wsys to all intents and purjiose^, aritliiii ilie iu 
London and Wt^stniimtrr, and other towns, lent and meaning of tbii acL 
and places, shall be deemed and taken to Is; high- 



0^ ARaBSTS BY PRIVATE PERSONS. Bk. «. 


Its 


A further re- 
ward. 


lU'ward for 

aiipruliciiditig 

cuincri}. 


(a) Vide Uk. t. 
<‘li« 17. tec. ti4« 
(A) Vide Bk, 1. 
c‘-h. 1 B. tee. -A, 
(r) Vida Bk, 1. 
|i, 71 and 72^. 


l^iopUftert. 

' 'N.B. If a horse 
be stolen out of 
Ihe stable or 
lOtlier curding 
in Ihe night- 
Uinc it is bur- 
glary ; if in the 
day-time, it is 
larceny from 
the house ; and 
in this wny, 
whoever con- 
victs an of- 
fender in horse- 
stealing, is 
inliticd to the 
fcwnrd. 


** upon sufficieat proof before them made^ bre immediately re> 
** quired to give without fee or reward.” 

By 4 and H Will, and Mary, c. 8. »* Every person 
** who ^lall so take, apprehend, prosecute, or convict such rob- 
ber as aforesaid, shall have, as a further reward, the horse, 
** fnrniturc, and amis, money and other goods of such robber, 
** that shall be taken with him ; any their Majesties right or title, 
bodies politic or corporate, or the right or title thereunto of 
" the lor<l of any manor or franchise, or of him or them lending 
** or letting the same to hire to any such robber notwithstanding: 
" Provided that this shall not be extended to take away the right 
'' of any person to such horses, furniture and arms, money or 
” other goods, from whom the same were before feloniously 
“ taken.** 

Sect, 2.5. Skconuly, As to counterfeiters and clippers of 
the coin. Uy (i and 7 Will. 3. c. 17. " Whoever shall appre- 
“ liciid any per.soii who shall counterfeit any of the current coin 
“ of this realm, or for lucre clip, wash, lile, or otherwise dimi- 
** nish the same, or shall cause to be brought into the kingdom 
** any dipt, false, or eoiiiiterlcit coin, and prosecute such person 
to coiivietioii, shall have from the shcrift’ of the county where 
** .such convit^tioii shall bo, forty pounds upon the judge’s certi- 
“ fiente, &c.” 

fliy loCJeo.'i. c. 28. s. 7. (for preventing the counterfeiting 
the coin) Whoever shall apprehend any {icrson or persons who 
have eoinniitttHl any of the oft'enues hereby made high treason 
” (<i) or felony {b), or who shall have made or counterfeited any 
of the copptrr money as mentioned in the act (e), and shall pro> 
secute such oifeiiders until he, she or they shall be thereof 
** convicted, such prosecutor and prosecutors shall have and 
” receive from the shcrilf or sheriffs of the county or city where 
” such conviction shall be made, for every such offender so cou- 
** victed of treason or felony, the sum of forty pounds ; and for 
** every person so convicted of counterfeiting any of tlie copper* 
” money, the sum of ten pounds, without paying any fee for the 
” same, within one iiiontli after such conviction and demand 
** thereof made upon the judge’s certificate, &.c.” 

Sect. 26. TuiuDLY, As to shoplifters, &c. By 10 and II 
Will. 3. c* 2.3. ** Whosoever shall take and prosecute to couvic- 
” tioii any person who by night or day shall in any shop, warc> 
** house, coach-house, or stable, privately and feloniously steal 
” any goods, wares or merchandizes, of the value of 5s. (though 
” such shop. Sec. were not broken, and though no person were 
” in such shop. See.) or shall assist, hire, or command any person 
” to commit such offence, shall have a certificate thcrcor gratis 
from the tud^ or justices, expressing the parish or place 
** where stira felony was committed ; and if any dispute shall 
** happen about the right to such certificate, the judge or justices 
direct and appoint the said certificate into so many shares 
** to be divided among the persons therein concerned, as to the 

said 
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“ said judge, &c. siiall seem reuomblc, (a) which certificate («) tiw iwk. 

'* (befiarc any benefit has been nuide of it) may be once assigned i, tn moke 
“ over, ami no more, and the original proprietor or assigned shall 
by virtue thereof be discharged from ail parish and ward* whom the cortu 
" oflices, witiiiii llie parish or ward wiierein the felony was com* fic««pwgivou 
'* mitted ; and the said certificate shall be enrolled by the clerk 
“ of till' iicace of the county for tiie feu of one shilling : and in it* value lu the 
“ case any person hap|M;ii to be slain by any such felous by 
" endeavouring to apprehend tliein, his executors, &c. shall have 
** tile like reward, &c.’' Crown. 

Sect. S7- Fourthly. As to buiglars and foluntous breakers iioiMcbtviiktra. 
of houses. By 5 Aim. c. SI. ** Every person who shall take 
“ any one guilty of burglary, or the felonious breaking and eii- 
** tering any house in tlie day-time, and prosecute them to con- 
“ lietion, shall receive, above the rew’ard given by the ahove- 
mentioned statute of U> and i 1 Will. the sum of within 
one* month after such conviction concerning which the same 
rnh's in efi’ect are prescribed, ns are provider! by the ubove-nicii- 
tiuued statute of 4 and Will, aiitl Mary, c. 8, concerning the 
rewani of <£.*-K.> to be paid to those who sliall apprelientl u higli- 
waymaii. 

’I" Sect. 28. Fifthly. As to offeiulers on the black act. By 9 Oirmrior* on 
<ieo. 1. c. 22. s. 12. “ If any person or pt^rsons shall apprehend tbe set. 

“ or cause to lie eonvii'tod, any of the otlenilr'i's incntioneii in the 
'* act, and shall lit* killed, or wonndi'd so as to lose an eye, pr 
“ the use of any lind), in apprehending or si*cnring, or t*iidea- 
“ vonring to appn'lieiid or secure any of the suitl t>fFenili;rs, upon 
*' proof tiiereuf luatit^ at tlu* general rpiarter sessions of tiu* jieace % lO(ico.t. 

“ for tin; county or place where the ollentx* was or shall h« com- 
“ mined, or the party killed, or receive such wound, by tlie per- i!«t„’^/*IiuiViu!f, 
.son or persons so apprehending and causing the said offender " fornmkiua 
“ to be convicted, or the person or persons so wouiulud, of the 
“ executors or aduiinistralors of the party killerl, the justices of |i,|. «itcaiint|>«. 

the said sessions shall give a certificate thereof to such person nirnt t>r iwriun* 
“ or persons so wounded, or to the executors t>r administrators ^ 

of the party so killed, by which he or they shall be entitled to «oended'to the 
** receive of the sherifl' of the said county the sum of .£50, to be Uc»iroycr» «rf 
“ allowed the said sherift' in passing his accounts in the ICxchc- 
(}ucr; which sum of .£50 the said sheriff* is hereby reijuired to Mniltif and itci- 
“ pay within tliirty days from Uie day on which the said certifi- ti'ig fire to cosk 
“ cate shall be produced and shewn to him, under the penalty of ** 

“ forfeiting the sum of .£10 to the said (lersoii or persons to 
*' whom such certificate is given ; for which sum of ,£l0, as well 
** as the saiil sum of ,£50, such person may bring an action u|>on 
** the case against the sheriff, as for money had and received to 
his or their use.” 

'f’ Sec/. 20. Sixthly, As to dischaiging the hundred upon R<*war(i fin* di*- 
hue and cry. By 8 Geo. 2. c. l6. s. 9. ** whoever shall appre- 
" faend such felon or felons, as describcxl by, and within the time 
limited in, the act, whereby the hundred ia actually discharged, 

*' shall on due proof thereof upon oath before two justices, be 
“ entitled to a reward of .£]0.” 


+ Sect. 



,J«4 

StciiUiiig cattle 


Jlrwani for ap- 

Ifioso w!ii» ri*- 
turii from traiin- 
porUtioti. 


(a) Vide «iitpni, 

lirivard for np- 
prolirtidititf 

V'ldc U «?. 

V. XW.yi'ct.W. 
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Sect. 30. fiRVBNTiiLY, A* ** to stealing slieep or other rattle. 
By 14 Geo. 2. c. 0. explained by 15 Geo. 2. c. 34. All and 
evciy person and persons who shall apprehend and prosecute 
** to conviction, any offender or offenders guilty of any of the of- 
" fences mentioned in these acts, shall have the sum of ten pounds, 
** to be paid witfiin one month after such cunvictioti, by the 
** sheriff when* the offence was committed, without any dedue- 
** tion whatsoever, he or they tendering a ccrtiticate, signed by 
** the Judge, liefore the end of the sessions or assizes, certifying 
such conviction, and where the offence w'as committed, and 
that such offender was apprehended and prosecuted by the 
pc*isoii or persons claiming the said reward ; and on default of 
payineiit within one month, the sheriff shall forfeit double the 
sum to the party or his representatives.*’ 

i* Sect. 31. KifMiTJiLY, As to felons convict. By Hi (ieo. C. 
c, 13. H (leo. 3. i\ 13. 2 4- (Jeo. 3. c. 5(i. and 23 Geo. 3. 

c. 4b. “ Whoever shall diseo\<T, apprehend, and prosecute to 
roiivh'tion of b-loiiy without beiiidit of clergy, any felon or 
*M>th<‘i' offender ordered for tiaiiNpoitation, or who shall have 
** agreed to transport himself, who sliall be afterwards found at 
** large in Cin*at liiitaiii, witlioiit soiiu* lawful c xetise, before the 
expiration <if his or their term, shall be iiititled to a reward of 
“ .f ‘20 for every such offender so convicted us afoiesaid, and shall 
** have the like ctrtiiicate and like puvineiits as any person may 
'' be intitled to h>r apprehending, prosecuting, and e^nvicting of 
'' higliw'a>iiH*ii (//j.” 

*S(rt. :»2. Nintiiia. As to smugglers. By H) Geo. 2. c. 31*. 
s, (i. “If any ollicer or offieeis of his ^lajest}*s revenue, or 
“ other persons being etiiploved in the seizing, coiive^iiig or se* 

“ curing any w*ool, or other gootN foifeited on account of their 
l>eiiig pndiihited oi m ciislonied goods, or on account of the 
“ duties cliargealile thereon not having been paid or secured, 

“ or by virtue of any law made to prevent the exportation of 

** wool or tilliei goods, or in endeavouring to apprehend any 
offender against this act, shall be beat, W'ouiided, maiined, or 
“ killed by anv olfeiider against tliis act, or the said wool or other 
** goods so seized siiall he rescued by persons so armed as the 
** act dt‘scribes ; in all such cases respectively, the iiiiiahitaiits 
“ of every lapc or lath, in such counties as arc divided into rap<\s 
“ or lutliH, and in every other county the inhabitants of every 
“ hundred where stieli acts shall be committed, in England, shall 
“ make full satisfaction and amends for all the damages which 
** such officers or persons shall respectively suffer by such 
“ beating. W'ounding and maiming respectively, and by the 
“ loss of such goods so seized and rescued, and shall also 
“ pay the sum of for each person so killed, to the exeru- 

** tors or adniinistrators of such officer or other person so killed 
** as aforesaid ; and such respective officers and other persons, 
and their executors or adiiiiiiistrators, shall be, and arc hereby 
“ enabled to sue for and recover such their damages, so as the 
sum to be recovered for any such beating, wounding, or maim* 
ing. shall not exceed ,i’40, nor for the loss of the goods .£‘200, 

** against the inhabitants of the said rape or lath in such counties 
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as are divided into rapes and laths, and in every other county 
the inhabitants of every hundred^ who by this act shall be made 
liable to answer all or any part thereof.'^ — Notice of the of- Thc*e aanwgi's 
fence must be gi\eii to two or more inhabitants near to the place 
where it ha]>pi*iis ; and, w*i^liiii ei^lit days, the party must de- the iuhaUiUim% 
dare, by exainiiiatioii upon oath, before a justice of the peace, wid levied an 
w hether he knows the offender, pursuant to the directions of ** 

8 (.jeo. C ; and if the offender be apprehended and convicted 
within six months no satisfaction shall bo made. 


i' Sect. 33. By 19 Geo. 2. c. 34. s. 10. All and every person 
and persons who shall apprehend and take, ov discover so that 
he may be taken, any person in Kurland who shall have* been 
advertised in the manner the act directs, and shall not have 
*• surrendered him or tlu'inselves within the foily <lays(r/). and 
“ cause him to be bri>iighi before the lord cliit‘f juslice of the 
kiiig*s beiicli, or before any one of the Just ices t»f the kiiuI 
court, or any one of his Majesty’s justices iff the pcaci^ ftu* Liui- 
doll or Middlesex (w’ho is hereby re<|iiiretl to I'oniiiiif such 
[>erson t<» the prison of Niwvgatt* for such fch>ii\), shall havir 
anti receive, for every stu!li per«ioti who shall bt‘ so appre- 
** hciided, the sum of to be paid witliiii tine niontli afu v 

execution shall be awardtMl against such offciuh‘r so appre- 
** hended and coinniilted as aforesaid by tiu* coiiiniissit>iiei's of 
“ the customs or excise resj)ectivcl\, whtiare ht'ieby ri'qiiired to 
** receive the upplii'atiiuis of ail sutdi who are coiiceiiied in 
siicii discoN taring or apprehending siitli off<*nilc*r, and determitn? 
‘‘ who are entitU tI lt» llit! saiti rewarti, anti their respectivt; shar<*s 
** and proportions thereof; and the same shall ht‘ ili\iiletl aiiHuigst 
such persons as aforesaid, in such shares anti proportions as 
** tt) the saiti ctMiimissioncrs res[M'ctivt*l> , or !ti the inajf>r part of 
** them shall seem reasonable.” 


(i#) IIh’ 

MHSUUl SVC'titill 
Ilf till' 


Sect. 34. And it is also fiirthirr enacted, I’hal if any such Ortoiulrr tlis- 
** ftffender against w'honi no sneli order of coitiitdl shall lia\e 
“ been made, shall himself so discover or apprt4n*iid any other 
offender, against whom such order shall liavt* been made, lit* 
shall be tliscliargetl and acquitted t>f such his <»w'ii offence, anti 
" al|i other the like offences tiien before cornnutted, and for which 
no prosecution sliall have b<*en then commenced, and shall also 
“ have his share of the reward.” 


+ Sect. 35. And it is further enacted. That if any ptrrson or Gmtuity in 
** persons shall happen to lose a limb, t>r an eye, or be t>therwise cam* of iloath or 
** grievously maimed or wounded in the appretu*iiditig*or endea- 
vouring to apprehend, or making pursuit after such offender 
or offenders, all and every person or persons so wounded and 
maimed as aforesaid, shall upon application to the coinniis- 
** sioners of the customs or excise respectively as aforesaid, have 
and receive the sum of fifty pounds, over and above any other 
reward that he or they may be iiititied to as an apprehender 
** by virtue of this act ; and in case any person or persons shall 
happen to be killed in the taking or apprehending, or endea- 
vouring to apprehend, or in making pursuit after any siicIi 
offender or offenders, that then the executors or administrators 

of 
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** of a«cb persoa or persons so killed as aforesaid, upon applica- 
** liofi to the commissioRers as aforesaid, and laying snincient 
** pr6of before them of such person being killiMl as aforesaid, 
** shall have and receise the sum of one hundred pounds. All 
** which rewards before mentioned shall be paid to the scvc- 
** ral and respective persons who shall become mtitled thereto as 
** aforesaid, by the receiver-general of the customs, or cashier of 
the excise respectively, upon an order directed to them for that 
" ptiipose by the commissioners of the customs or excise.’^ 

i Sat. 3(i. And it is further enacted by the said statute, par. 1 1 . 
" 'I'liat if any of the said ofifender or oflendp rs in England, at any 
time before order in council made by as by the act is directed 
(a) Vitk- ilw tthall discover two or more accomplices therein to the 

Hcunti witiun commissioners of the customs or excise respectively, and ap- 

of ifat ubt. « pruheud them, or cause them to be apprehended, so as thev, 
or two of them at least, tna> be brought to justice, and coii- 
" victed of sue h olFcnce, he or they shall have and receive tittv 
pounds fur every olFciider, and shall be clearly acquitted and dis- 
** charged of his. her, or then oftence, and all other the like of- 
“ fences before committed for whnh no ptosccutiuii slndl have 
“ been then coiumenced.” 


Kewanl for + Sect. 37. Tcntiily, As to taking money to help persons tt> 
a|ipniH>ti<i!iiK stolen goods. By 6 Oeo. I. c. 12*1. s. <). .nnd 10. “ \Mioevti 

theft-IxMicri. «, discover, nppiehend, ainl prosecute to conviction of te- 
“ lony without benefit of clergj, any person or persons for the 
said oftence of taking monej <»r other levvnid diieetlv oi iiidi- 
** reedy to help any person to their stolen goods (such o(fenili‘i 
** nut h.tvnq; a{)pteheiidrd the felon who stole the same, and 
bi ought him or her to trial ftir the same, nnd given evidenei 
against him or iiei as leqitired bv law), shall be intitled to a 
leward of fift> pounds for eveiy such otfender so convicted as 
** aforesaid, and shall have a like certificate, and like pa^iiieiils 
** made witluiut f(>e or reward, as tui} peison may be iutiUed unto 
fur apprubetidiiig and convicting highwaymen.” 


But these n‘wajds, which die party prosecuting to convi^ioii 
was entitled to demand, weie found by experience in eertam 
eases to lead to inisebievous eoiiscqueiircs; and therefore, bv 
statute dS CiSeo. 3. c. 70. reeiting so much of the statutes 4 :uul o 
W. and M. c. H, daiid 7 W. 3. c. 17. 14 Geo. 2. c. 34. 15 Geo. 
2. c. 28. lO and 11 VV, .3. e. 23. 5 Anne, c. 31. as giv'ex the 
rewards above set foi'tli, and also reciting, ** that it had bi><ti 
found bv ixpeiienee that the hope oi expectation of obtaining 
such rew'artl had instigated ovil-dis|v)scd persons to entrap the 
unwary anti ignorant into the cominissittn of oftonres, for vvliu li 
they liatl afterwards been apprehended and prosecuted to con- 
viction by such conspirators and further lentiug bv s. t. " 'I’hal 
whereas many persons are deterreil from prosecuting jwrsoiis 
guilty of feltmy, upon account of the o\|H'nse and Ittss of time 
attending such prosecutions, whereby die ends of justite are fre- 
The court to queiitly defeated;” it is therefore enacted, “ Tliat from and after 
*»P*“*« *• the pRxsmg of that act it shall and mav be law'ful for the court 

ofpiort^tttion. * » • . 
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** before whom any person shall be prosecuted or tried for any 
" grand or peUt larceny or odier felony, and every such court i.s 
liereby authorised and eiiipou ered, at the request of the prose- 
cutor, iir any other person or persoiii* who shall become bound 
** in any recognizance to his iiiajcsty, his heirs and successors, to 
** prosecute or give evidence, or wlio shall be subpantu'd to give 
evidence, against any person or persons accused of any grand 
** or petit larceny or other felony, and who shall appear to pro- 
secute and give evkleiic«*, or who shall appear to the said court 
to have been active in the appreheusion of any person or 
“ jH'rsons accused of any of the oft'enees in the said herein-bc- 
“ fore recited acts mentioned, or any of them, to order the 
“ sherift' or treasurer of the county in which the olTeiice shall 
“ have been committed, to pay unto such prosccutoi aiul wit- 
“ nesses, and person or persons concerned in such appiclieiision 
** as aforesaid, respectividy, as herein-after mentioned, as welt the 
“ costs, charges, and expenses which such prosecutor shall be 
** put to in preferring the indictinent or indietmenis against the 
** person or persons so accused, us also such sum and sums of 
“ money as to the saitl court shall seem reasonable and sufficient 
** to ndmbursc such prosecutor and witnesses, and person or {H*r- 
** sons concerned in such apprehension as aforc'said, for the 
** expenses they shall have been put severally to in attending 
" before the grand jury to prefer such indictment or iiidictinents, 
and in otherwise carrying on such prosecution, and also ccun- 
pensate such prosecutor and witnesses, and pci son or persons 
*' concerned in such ajiprcheusioii as aforesiiid, lespectively, for 
“ their loss of time and tiouble in such appieheiisioii and piosu- 
“ cution as afoicsaid.” 

lly sect. 2. the certificate, gianted by lOaiul 1 1 Will. is not 
to be transferable. 

lly sect. 3. the rewards given to the executors of persons 
killed in apprehending burglars or robbeis is saved. 

13y sect. H. no person is entitled to costs unless bounil by 
recognizance or xubpamaed, or had written notice fiom the pro- 
secutor or his attorney to attend the court. 


CHAP. Xlll. 

OF ARRESTS BY PUBLIC OFFICERS. 

jAlR rests of ofTeiidcrs by public officers, are either by virtue 
of process from some court of record, or without such process. 

Arrests of this kind by virtue of such process, shall be consi- 
dered hereafter in their proper place. 


4 Comm. ?86. 
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OF ARRESTS BY PUBLIC OFFICERS. Bk. 2. 


Arrests by public oftict^rs without suck process, are either, 
!• By watchmen. 2. By constables. 3. By bailiffs of towns; 
or, 4. By justices of peace. 

Sect. 1 . But before I consider the nature of each of these in 
particular, 1 bhall lake it for granted, that wherever any such 
arrest may be jiisiilied by a private person, in every such case 
A fortiori it iiiav be justified by any such oflicer. 

As to arrests by watchmen, 1 shall first premise in wdiat inan- 
ncr ualeii is to be kept in every town, and then shall shew the 
power of the watchmen. 

Sect. 2. And Fiust, As to the keeping watch in every town, 
it is enacted l>y the statute of Winchester, c. 4. That from 
** thenceforth all towns be kept as it had been used in times 
past, that is, to wit, from the da\ of Ascension unto the day 
‘‘ of St. Miehael. in every eitj six men shall keep at everv gate, 
** ill every hurough twelve men, in ever} town six or four, ae- 
eordiiig to the number of inhahitaiits of the town, and shall 
wuteh the town contiiiuull} all night, from the suii-sctting to 
the suii*risiiig.’* 


Sect^\^. And it is fnrihor enaeted by o Hen. 4. c. 3, “ I’hat 
the wuteh to he made iipcui tlu^ sea-eoasts through the realm, 
shall be made by the iiuiiiber of tin* ptiople in the places, and 
ill manner anil form, as they were wont to be made in times 
•• past, and that in the same ease the statute of Wiiiehester he 
** observed and kept; and that in the eominissioiis of the peaee 
this article be put in, that the justiei’s of peace have power 
*Mheieof(o make inquiry in their sessions from time to time, 
and to punish them which be found in default after the tenor 
** of the said statute.*’ 

• 

Sect. 4. It hutli hot'll rosolveil, that a stratigor t\lio is not an 
(a)C.EUz.90^ inhabitant of :i toM’n(f/) cannot be t'omiU'IU'il by \irtiic of tiio 
said statute of Winchester to keep watch in it. But it seems to 
be agreed, that every inliubitant is bound to keep it in his turn, 
(ft) Vide C»kt> or to (A) find another sunirieiit person to keep it for him; fioin 
Liuteion, 70. whence it follows, that he is indictable for a refusal; But it 
(r)C.£lis.S04. is(e) nut agreed that he may be committed by the constable till 
he consent to do his duty. 


t Hair, 90. 98. 


(d) UmI if, to 
tb. commoM 
gaol. 


tSVe/. 5. As to the power of watchmen, it is further enacted by 
the said statute of Winchester, c. 4. “ That if any sti anger tlo 
’* pass hy the watch, he shall be arrested until morning. Ami if 
** no suspicion be found, he shall go quit ; and if they find cause 
of suspicion, they shall forthwith deliver him to the shcriiV(</). 
** and the sherid’ may receive him without damage, and shall keep 
him safely until he be acquitted in due manner. And if they 
*• will not obey the arrest, they shall levy hue ami cry upon them, 
'* and such ns keep the town shall follow with hue ami cry with 
** all the town and the towns near, and so hue and cry shall be 
made from town to town, until that they be taken, and deli> 
** vered to the sheriiT as before is said : And for the arrestments 
** of such strangers none shall be punished.** 


Sect. 
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Sect. 6. It is holdea that this statute was made in afitrnmnce r opitaii), '0 I 
of the common law, and that e\ery private person n»ay by the 
common law arrest ail> suspiClOUl illgllt-WUlker, and dctaitt him ,0 , 

till he ^ve a good account of himself, as hath been mote fully t < ••miu nit. 
shewn in the precedent chapter, section tuenly. itV'i ’viiu'’ 

C. Si. if a watchman be killed in apiirftiruduiK a burg^ai, bis ivpresi iiiato t « art iiiliik d in ti / 

As to such arrests by constables. 1 shall endeaiour to shew, 
liow far they may be justified by their own authority ; and, Ilow 
far by \irtue of a warrant from a justice of iieace. 

And First, As to the justifying of such anests by the con- 
stable’s own authority. 

Sect. 7 . It seems difficult to find any i ase ulieiein a lonstable Antctcct. u*. 

IS empowcicd to arrest a man for a felony couunitted oi atU'inntcd, 

111 uliuli a piivatc person niii;ht not as well be justified in doing 
It Bill the chief dilTerencc between the power and duty of a 
loiistable and a piisate peiHon, in respiit of such airests, sc'cnis 
to be tills, that the (a) fotinei lias the gieatei authority to demand 1 1„,|. is't. 
the assistance ot others, anil is liable to the secciei line foi any tim 

neglect of this kind, and has no suie way to disehaige himself of , i, 

the finest of any person appiehcndcd by him fur filony,(A) jh 7 1 «. 
witliuiit biiiiging hitn before a justice of peace in order to be 2 H r. isb 
esamined, as shall be more fully shewn 111 the sixteenth chapter; 
whereas a plicate |>eisun, having made sneh an aiiest, needs io*l . 4. 17.0. 
Olds to deiisei his pijsonei into the hands of the eonstahle. 2 ilsIi.Hi. 

Duiighi^, 'iolt 

Seci. B. But It IS said, that acotisudih* hath authority not only 
to aiiest those whom he shall see aitually engaged in an afliay, 
but also to iletaui them till tlu‘y find suieties ut tile peace, as 
hath been mote fully shewn inthi t<) Fust Book, whereas a pi 1- (()l>i*‘Airray ” 
sate pel son seems to base no othei powei m a baiu aflra>, not 
attended with the dangci of life, but only to stay the affray cis 
till the heat be over, and then deUser tiiem to the constable, and 
also to stop those whom he shall see coming to join either party: 

Rut it is difficult to find any instance wherein a c'oiistable hath 
any greater power than a private person over a breach of the 
peace out of his view ; and it seems clear, that he cannot justify 
an arrest for any such offence, without a warrant fiom a justice 
of peace, &c. 

SErovDLY, As to the justifying such ariests by constables, by 
viituc of a warrant from a Justice of peace. 

Sect. 9 . It sMms(</) clear, that such an aprest unlawfully made l^cr, 244. 
by a constable without a warrant, cannot be made good by a 
warrant taken out afterwards. Also it hath been (e) tiolden, sKefi*,., 70s 
that if a constable, after he hath arrested tlic party by force of l>iiikiii,c >>7 
afiy such warrant, suffer him to go at large, upon bis promise to 
come again at such a time and find sureties, he cannot afterwards *iiV 

airest him by force of the same warrant. However, if the party is E 4. i.a. 
return and put himself again under the custody of the constable, 
it seems, that it may be probably argued, ffiat the constable may 
lawfully detain him, and brii^ him befbiv the justice in pursu- 
ance of the warrant ; for if a person taken by virtue of a civil 

VOL. 11. K process. 
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(a) 1 THn. Alir* 

6:n. 

Hofiiirt, jPOR. 

1 LrvUir, 21. 

Cf Car. 7.>. 

9 KrbJc«fa6. 


procest, uid votuntarily auffered bj Um sheriff to escape, may af- 
lerwaidSr tipoa bis return to the prison, be kept by the sherinby 
virtue of the same process, unless the plaintilT ratlier chuse to take 
advantage of the escape against the sheriff; surely a Jortiori, upon 
an arrest for a ciiine, in which case it is to lie presumed that the 
public good requires that the party be brought to justice, it shall 
likewise be law iul to detain a person returning to the officer after 
such ail escape : However, as the law seems (a) not to be settletl 
h) relation to such an escape after an arrest by virtue of a civil pro- 
cess, so neither doth it sccni to be rlefar in relation to an escape 
after an arrest by fore • of such a wairant from a justice of peace. 


(A) 14 tl. 8. 18. 
Cniin|>. 14r, 
140. 

(e)Crom]). 149. 
SlrniiKr, lOOS. 
4 Contm. 308. 

(<{) Dalton, 
c. tir. 

3 Hale, A77. 
t Hale, 111. 
tlroin. 147, 148. 

4 Burr. 1703. 
(;m. Jac. 81. 


10. But it seems dear, that a constable cannot justify 
an)r arrest by (6) force of a U'arrant from a justice of peace, 
which expressly appears in the face of it to be for an offence 
whereof a justice oi peace hath no jurisdiction, or to bring the (c) 
party before him at a place out of the county for which he is a 
justice. — But it seems that he both may and ought to execute a 
general wan ant to biing a peisoii before a justice of peace, to 
answer such inatteis as bhull be objected against him, on the part 
of the king, for that the officer ought to presume that the justice 
hath a jurisdiction of the matter w hich h<‘ takes (d) conusance of 
unless the contrary appear ; and it nut} often endanger the e.scnpc 
of the party to make knou n the ei iini' he is accused of. 


Siimmar^r, 93. ilut it seems to be very t|ueslionable, w hether a constable can 
4 (•?***. ‘^aflfl die evecutioii of a g«‘ueral waiiant to seaich for felons, 

lo.si!*Tr. .|30. uf •‘‘toleii gotxis, bet'aiise Midi wariaiit seems to be illegal in 
Yi't <HH> the \ery face of it, for that it would be e.\tiiinel\ hard to lease it 

to the disemtion of a common officer to aiiesl what persons, and 
iiH, «i. ti4. wimt houses he thinks lit : And if a justice cannot legally 

grant a blank w ai rant foi the ui i est of a single person, leas iiig it to 
the party to fill it up, suiely he cannot grant such a general sviir- 
rant, which might have the effect of an bundled blank warrants. (2) 


Dsltdii, c. 117. Sect. 11. Yet, perhaps, it is the Iiettcr opinion at this day, that 
Cr4»u(iioii, 147, any constable, or even private person, tow'hom a warrant shall be 

lMton,c. Its. directed 

14 It. 8.10. Sw C. It. •. 13. Cuiit.4liMt. 177. Sum. 93.94. Skinner, 368. Strange. lOOt. 


(t) Mich. Term, 1763, Wilkes v. Wood, in 
tirs|mM fur siristing the King’s mewngcr, to en> 
Icr ttiid nitHftck thr hoiist: uf the ploiiitilF, virtue 
of tt geiieml wirmut froui the s%'crrtiiry of fttatCg 
lioiil Cauideitt in hit chAricc* to tlie appe«rt 
to luive cKpiiciilj bvowocI hi% opinion of the illcm« 
Jily of general wnirittiits* The plaiutitF obtained a 
vcrdacl ; but wlir liter any iiu*a«uri*v were taken to 
ehide the efl*ect of it, h not rr}H>rted. Itflt 18. 
II Slate IViaK 325.— In kllaalttr* 1T84, the same 
kttrncd judge confctied a bill of exception! which 
had been filed against htt opinimti In the case of 
MmM^e.l«ach; and upon the af|mineiit in Mieh. 
Tentop t765a Luml Klanalield and 9ie whole coort 
declared that general warranta to leUe the persoop 
unless in the casea apcciallj anlhoriaed by acts of 
parUaniHi^ me llk^i woA void ; that the magiaermie 
alone ehould eaenm hit dlicrethMip and g|vo cer* 
latn diiecdoQC in the warrant to the officer j that lha 
few imtaneeafai w^ich they had been iasoedp aniee 
from the practice ef a pUnlcelar ofRcOp not wiiho- 
nsed by geneial vuf* j and that eeen andqeliyr 


Itself could not sanctify a usage which was funda- 
mentally had. t lilac k. 362. 3 Burr. 1092. 

174 * f 1 State Trials 3(>7. 321. But this cauH* 

went oflT u|M>n another gnnind , and no decision was 
|Miintcdly made upon the qtteadoiK 11 Slate Trials, 
312. On 22d April, 17.i6, however, th^llouso 
of Commons passcti a Resolution condcainiDg ge- 
neral warranta, in tlte case of lilwls ; and lest thia li- 
nitalion should Impliedly aathoriae the use of diem 
upon other occaalons, the Hoaaep three daya iRer- 
W 4 rds, passed another vote, by which they were 
declarao to be uni^cfially Illegal. Stthsequent to 
these Rimohitlons, Mr. Wilkea cotiiromced an 
action aipdtiat the Earl of Halifex, who had isanefl 
a warrant to seise the ** authors of a pcnodlcal 
paper called the North Driton, No. 45 and upon 
wKirh Mr. Wilkea had been apprehended and 
confined. He obtained a verdict vrith conaider- 
ablo damagea; and since that eveut the coarta of 
law have been aifenl upon this important aul^C. 
11 State THab, fits. 
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dincted from • jiu^ of peace to amMt « ^wtkttlar perBOM>far 
felonj, or any o^r misdemeanor toifAKn kutjtunAtion»umy law- 
fully execute it, whether tlie person mentioned in it be in truth 
guilty or innocent, and wheAer he were before indicted of the 
Muie offence or not, and whether any felony were in truth coat- 
roitted or not. For however Ae justice himself may be punishable 
for granting such a warrant without sufficient grounds, it is rear 
sonable Aat he alone should be answerable for it, and not the 
officer, who is not to examine or dispute Ac reasonableness of his 
proceeding; and Aerefore it seems that the old books (cited in 
Ae foregoing chapter, sect. 15, 10.) which say generally, Aat no 
one can justity an arrest upon a suspicion of felony, unless he 
himself suspect the party, and unless Ac felony were in truA 
committed, ought to be intended only of arrests made by a person 
of his own head, or in obedience to the command of a cunstublu, 
or other such like ministerial officer, and not of such as are made 
in pursuance of Ae warrant of a justice of peace. For inasmuch 
as it seems to have been the constant and allowed practice of 
late,(<i) to make out warrants on the suspicion of felony, before 
any indictment liath been found against the person suspected ; 
and the same seems to be countenanced by 1 and 2 Fh. and 
Mary, c. 1:1. and 2 and 3 Ph. and Mary, c. 10. which direct in 
w'hat manner persons brought before justices of peace upon fus- 

E icion, shall be examined in order to their being coiuinitted or 
ailed; and since the ancient opinion, (//) that a justice of peace 
cannot make out a warrant against a man for fcloiiy who has not 
been indicti'd before, ha A been contruiiicted(c) by constant expe- 
rience ; and since in the very same report(r/) in n hich this rule is 
laid down, that a justice of peace cannot make a warrant against 
a person who has not been indicted, it seems nevertheless to be 
agreed, that such a warrant is a good jiisiiticatioii for the officer; 
aud since none of the hooksCc) cited by Sir bxlward Coke to 
maintain the contrary opinion, mention the case of an arrest by 
force of a warrant from a justice of peace, but generally relate 
only to arrests by private persons of their own authority, or by 
the command of a constable; and since, too, the case,(y ) which 
is fullest to Ac purpose, wherein it is resolved that an arrest of a 
person by Ae command of a bishop, fur say ing that he was not 
bound to pay tithes, could not be justified by force of the sta- 
tute (g) wnich auAorised bishops to arrest persons for heresy ; 
for which Ats reason is given among others, that the bishop hini- 
aait could not justify such an arrest, and consequently coaid not 
anAmise another to make it ; it may be answered, that Ae reso- 
lution in Aat case doth not wholly depend upon Ais reason, but 
rather |»erliaps upon Aesc, Aat Ae bishop's command was by 
parol only, and not by writing; and Aat Ae statute gave him no 
jurisdktion over points not heretical; and Aat Ae power of iiq- 
prironing persons for mere matters of opinion ought to be 
strictly construed. 

And farther, since Ae person injured by an arrest on a Jus- f y- 
lice’s warrant, baA agood action against the justice who granted v}^«4Uco.e^ 
it, if he ffid it mdiciously of his own head, in order to oppressor e. 44. 
defiune Ae party, without any probaMe groond of stupscion, ^*!”**»B»**- 

K S Acre 


tlio power is 
deriveii tu tin' 
jusluTs b_v vir- 
iiu‘ tif tlic Sr-t 
osw^artmu. In 
tlivir roinniiiv 
siiiii, anti (>v 
(breo of A K«lw. 
r. 14. 

Dalun, HR. 
li^l. 

4 tnU. AfO 

6 lUiiili'fii, 17b. 

Cro. Klis. l.«>. 

I Lttni. 187. 

(A) 4 lim. 177. 

I I fl. 8. Id. 
(r)6 M<td. l/il. 
(rl) 14 II. B 1(). 
I IIhIc, 1 !•*. 

II. Knux liii- 
uris. .i 

Vitle V I lair, 
lAD. 

Ante, sect. lA. 

(e) «II.r..‘l.i5. 
1 Hull-, A7l». 
Atlt. 

i Hair, 7y. 107. 
110. 

4 H. 7. V. a. 

.5 H 7. 4, 5. 
lOJl. 7. 17. 

*0 11.7. ta. 

7 E. 4. *0. 

8 £. 4. 3. b. 

9 b. 4. *0. b. 

10 £. 4. 17. b. 

11 £.4. 4. b. 
13 K. 4. 9. a. 

17 £. 4. 5. 

7 £. 4. 33. 
Dyer, *34. 

(f) IOH.7.17. 
(i()*li.4.c.lb. 
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th«re is no necossit^ of giving a faitlier remedy against the officer 
who ol^s the warrant. 

And farther, since it is in general a great discouragement to 
officers, to subject them to actions for endeavouring to serve the 
public, by paying obedience to the precepts of those whose 
officers 'they arc; it would certainly be very difficult at this day 
to maintain an action against them for any arrest of this kind, 
unless the warrant appear to be for a matter whereof the justice 
has no jurisdiction.(3) 

C. Jae. «i. It seems, indeed, to be holden in Boucher’s case, in Croke’s 

Second Report, that where an officer arrests a man by force of a 
warrant from a magistrate, pro cert is causis, without shewing any 
cause in particular,(4) he cannot justify himself in an action 
brought against him for such arrest, without setting forth the 
particular cause in his plea; and yet in this very report it seems 
to be allowed that such a f'cnerti/ warrant is good ; and if so. it 
seems strangf* that the (tfticer should not be justitied by setting, 
forth the truth of his casc;(.5) since, if there wcie no good cause 
to justify the granting of the warrant, the magistrate ought to an- 
swer for it, not the officer. 

Thirdly, As to such arrests by bailiffs of towns. 

Sect. 12. It is enacted by the above-mentioned statute of Win- 
chester, c. 4. That in great towns, being walled, the gates shall 
'* be closed from the sun-setting until the sun-rising, and that no 
“ man do lodge in the suburbs, nor in any place out of tlie town, 
from nine of the clock until day, without his host will answer 
“ for him: and the bailiffs of towns every week, or at the least 
** every fifteenth day, shall make inquiry of all persons being 
“ lodgt'd in the subuibs, or in foreign places of the towns; and if 
'* tliey do find any that have lodged or received any strangers or 
suspicious {tersons against the peace, the bailiffs shall d(» right 
** therein.” And surely it cajmot be doubted but that by force 
hereof such bailiffs may law'fully arrest and detain any such 
stranger, being found under probable circiiinstances of suspicion, 
till he shall give a good account of himself. 

Fovrthly, As to such arrests by justices of peace. 

Sect. I.?. I shall first take it for granted, that- wherever an ar- 
rest of this kind by a private person, or inferior officer, actuig of 
their own authority, is either permitted or injoined by the Igw, in 
SaronMry, 9S. every such case, d fortiori^ such au arrest by a Justice of peace in 
person, is also permitted or injoined. 

ArRssts by the command of justices of peace, as such, arc 
either by parot; or by warrant. 

And 


(S) A wsrraat pi^rly penned (even Ihongli 
th* magbtrUs wlw imn it should exceed his lu- 
liadicUon) wii), to S4 Ueo. S« c. 44. at sU aveats 
iadcasniljr Uia siftst wha axecuics it miidsteriaUj. 
4 Comm. aaa. 

(4^ A wartUBt t»agpl|||aad aii ptts WM tottty of 


a crime therein spcciicd. will not justify the officer 
who acta andSr iL 4 Comm. fSS. 

(4) If a sronwl of jnsiilScatiun fband in a 
spraal vardto. the demKiant has no li^t to avail 
hiaaseif of that Inding, aniess satih grotod is 
artnredhtWepin. LofdOsmdqi. il SLllr.fttt. 
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And Fib ST, as to sucli arrests bf parol* 

Sfct. 14. It seems that any such justice may lawfully, by word Moor, io't. 
of mouth, authorise anj one to arrest another, who shall be guilt} ‘ J ‘J- 

of any actual breach o( tlie peace in his presence, oi shall be eii- 
gaged in a not in his absence, as hath been more fully shewn in 
the first book, tit. ** Riots, &c.*’ 


As to such arrests by the warrant of a justice of peace, I shall SCoinm. tor. 
endeavour to shew, in what cases a wimant for such an arrest 
Ilia} lawfully be made by such a justice; in whatforin it ought to 
be made; and, how it is to be executed. 

As to the First P6int, I shall consider. 


1. For what ofiencos such a warrant may be granted. 


2. Upon what e\idencc. 

And b'lKST, As to the offences for which a warrant may be 
granted b} a justice of peace. 


Sect. 1.3. I'licie seems to be no doubt but that it ma} be law- Sup. r. ii. .r<<. 
full} granted by any justice of peace, for treason, felony, or pras- 
mumre, or any other ofi'eiice against the peace, as hath been moie 
full} shewn in the chapter coiiceiniiig justut s of peace. 

Also it seems clear, that wherever a statute gives to any one Dslum, i. lir. 
justice of peace a juiisdictioii over any offence, or a power to le- 

quire an} person t<i do a (citaiii thing ordained by such statute, 

It impliedly gives a power to eveiy such justice to make out a 
vvariant to luing hefoie him any person accused of such offence, 
or compellable to do the thing oidaiiud b} such statute; for it 
4 aiiiiot but be intended, that a statute giving a person jurisdiction 
over an oflcncc, doth mean also to give* him the power incidoiit 
to all cotiits, of cumpt'lling the party to come before him. And 
It would be to little puipose to autliorise a man to n quire ano- 
ther to do a thing, if it were to be understood that the person au- 
thorised had no power to compel the party to come befoiu him. 


Sect. l6. But it seem that anciently no one jiislke of peace ntiimi, c. iir. 
could h’gaily make out a warrant fur an ofl'ence against a |H‘iiuI 
statute, or other inisdcnieaiior, cogiiibable only by a sessions of 
two oi more justices; for that one single justice of peace hath no 
jurisdiction of such offence, and rcgulatly tliusc oni} who have 
jurisdiction over a cause can award process concerning it. Yet o Modern, ira, 
the long, constant, universal, and uncontrolled practice of justices 
of peace secuis to have altered the law in this particulm', and to 
have given them an autliority in relation to such arrests, not now 
to be disputed. 


Sect, i 7. But I do nut find any good authority, that a justice Sumnisirjrs •P. 
can justify semling m general mirrani to search all suspected J«st. lr,428. 
houses ill general Ibr stolen goods,(6) as hath been more full} 
shewn in the tenth section* 

Secondly, 


fS) la Novemt^er* 176S» Uie Ssrl of Hslifovs Mr, Entkk and bii paperi. On treipaw, thy orora 
•ecittEfjr of state, a%smait " to search Car lovnd a special verdict, and In Mich, 4 Oob. S. 

^ Entkk, the pallior, or one eobcemed in jUsd Csmdui delivered ihejiidfpmmtof Aoooort, 
^ tsiUlng the Moniior/* The messengefs seised Thst a wsmn]l to seise and sorry sway psptn hi 
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£ Halet 108p 
109. 

6Mch 1.379. 
Qu. Dalt. 117. 
Con. 14 H. 8. 
16. 

4 Comm. £87. 


Cro. Riiz. t30. 
1 I^ttarcl» 18. 

1 lilack. 56f. 
And see the 
CMr of Ijodwick 
r. C!atclipole« 
(.*uidccot*i 
cases, £9t. 

4 lust. 177. 
Siuniimrj, 93. 
Sup. sect. 10. 
i*. r^. sect 15. 


<\ Klin. 130. 

I U*oii8ft], 187. 


1 n. Abr. 179. 
CurtheWf 492. 


4 Bum« 389« 


(a) I Hale. 577. 
£lriiJe»llt. 
33alt. c. 117. 

3 Inst. 76. 

14 H. 8. 16. 

(/») Unlton^ c. 
117. ISl. 


Sbcoivdlt, a. to the evidence on whiclt radi a warrant » to 
be granted. 

Sect. 18. It seems {>robable that t^ practice of justices of 
peace, in relation to tins matter also, is now become a law, and 
that any justice of |)eace may justify the granting cd a warrant for 
the arrest of any person upon strong grounds of suspicion for a 
felony, or other misdemeanor, before any indictment hath been 
found against him. Yet inasmuch as justices of peace claim this 
power rather by connivance than any express warrant of law, and 
since the undue execution of it may prove so highly prejudicial 
to the reputation as welt as liberty of tne party, a justice of peace 
cannot well be too tender in his proceedings of this kind, and 
seems to be punishable not only at the suit of the king, but also of 
the party grieved, if he grant any such warrant groundlessly and 
maliciotisly, without su^ a probable cause as might induce a 
c^indid and impartial man to suspect the party to be guilty. 

a 

Sect. 19. Anti since both Coke and Hale seem to disapprove 
of such warrants granted upon suspicion, and the old books seem 
generally to disallow all arrest for the suspicion of felony made 
by any other peratm whatsoever, except the very person who hath 
the suspicion, it is certainly a safe way of proceeding for him who 
hath the suspicion, to make the arrest in his proper person, and 
to get a warrant from a justice of peace to the constable to keep 
the peace. 

Sect. SO. And perhaps there may be this difference between 
the w'arrant of a justice of peace for such causes which he has not 
authority to hear and determine as judge without the concurrence 
of otliers, and such warrant for au offence which he may so detcr- 
miiie wldiout tlie concurrence of any other, that in the former 
case, inasmuch as he rather proceeds ministerially tliau judicially, 
if he act corruptly, he is liable to an action at the suit of the 
party, as w'eli as to au information at the suit of the king: but in 
the latter case he is punishable only at the suit of the king, for 
that regularly no man is liable to an action for what he doth as 
judge. 

As to the Ski'ond Point, viz. In what form such a warrant 
is to be tnailei 1 shall lay down the following rules: 

iSeef. fit. First, That (u) it ought to be under the hand atid 
seal of the justice who makes it out. 

Sect. SA. Secondly, That it (//) ought to set fordi the year 
and day wherein it is made, that, in an action brou^t upon an 
arrest made by virtue of it, it may appear to have prior to 
such arrest. 

Sect. 


th. CM* et » MdUloos SM b iHcgd uid tralU.-> 
lti« loidddp mmI, that vnmHU to wwcii ibr 
good* hod civpt into the low by Impt'iTTpii- 
bio pffoolicc; ibiilU m the only owe Sf the kind to 
bo met with; aodduitlbc lawproctcdtm it with 
gfonloantloii. For t«bTtieremii»ibcnriiUchnffPh 
opon odibg of a theft oommittnd. iMIys Tlic owner 
nutu iwear that iho goods aie lodg^ hi a 
ptnooa 3dly» He must attend at csecutkii of 


the warrant to shew them to tte efl teer, who imist 
Me that they answer the desenpika. .And lastly* 
The owner mutt abide the event at bb peril; for 
if the goods aiw i!lot Ihttod* At U n tre^asrer; and 
the ofSeer, being aa/lnnoceiil per^. will be 
always a mdy and 'coawtiient nitnem rnpimi 
hha. n M 5£le Vide abo tliale* 

ai3ai5i« 
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Sect. 83. Thirdly, Tliat it is^c) safe, but perhaps not ucccs- (o) c. 
sary, in the body of the warrant to shew the place where it was Ji’’*,’ „ . 
made ; yet it seems necessary to set forUi the county m the mar- Cronniloii, 1-|7. 
gin at least, if it be not set forth in the body. 

‘ 4* IStirt) 30*5, 

Sect. 84. For RTiiLY, That it may be made eitlier iu the name 
of the king, or of the justice himself, as appears from tlic prece- 
dents above referred to. 

Sec/. 83. Fifthly, (d)That if it be for the peace or good (<0D>*i(.c. iir. 
behaviour, it is advisable to set forth the special cause upon 
which it is granted ; but if it be for tieason or felony, or other * 
ofi'eiice of an enormous nature, it is said, that it is not necessary 
to set it forth; and it seems to be rather discretionary than ne- 
cessary to set it forth in any case. 


Sect. 2,6. Sixthly, (c) That such a warrant may be cither 
general, to bring the party before any justice of peace of the 
county; or special, to bring him before tlie justice only who 
granted it. 

Sect. 27. Skvknthly, fy") That it may be directed to the 
shcritf, baililf, constable, or to any indiflerent person by name, 
who is no officer; for that the justice may authorise any one to 
be his officer, whom lie pleases to make such ; yet it is most advis- 
able to direct it to the constable of the printinct wherein it is to 
be executed (g), fur that iu> other constable, and d fortiori no 
private person, is coiiijicllable to serve it. 

As to the 'riiiitn Point, viz. In what manner such warrant 
is to be executed, 1 shall lay down the Adlowiiig rules; 


<«)Dsltc. 117. 
I itoll, :{r/>. 
5Cuki’. .S!>. 

«. 9. 


(n »'t‘- < • 

1 X 7 . 

Crninp. 1-17. 
1411. H. I(>. 

11 . 6 . 
Snik. I 7 (i. .'ll)!. 
Ld. liny. ItilS. 
(j.) Sulk. 176. 

1 Hnlr, t>M. 
siisir, no. 


Sect, 8 K. Fikst, 'i'liut a bailiff, or a constable, if they be 
.sworn, and commonly known to be officers, and act within their 
own priNtincts, need not shew their warrant to the party, not- 
withstanding ho demand the sight of it; but that these and ail 
other persons whatsoever making an arrest, ought to acquaint 
the parly with the substance of their warrants, and that au pri- 8 G. 4. 14. 
vate persons to whom such warrants shall be directed, and even 
officers, if they be nut sworn and commonly known, and even 9Coko!69l 
tliese, if they net out of their own precincts, must shew their i li»lc,’.4iis. 
warrants, if demanded. + And therefore it is enacted by 87 * 

(ieo. 8. c. 80. that in all cases where any justice of the peace is 
required or empowered by any statute to issue a warrant of dis- alto 84 
tress for the levying any penalty inflicted, or sum of money Gc«. s. c. 44. 
thereby directed to be paid, “ the officer executing such •warrant, 

** if required, shall shew the same to the person whose goods 
and chattels are distrained, and shall suffer a copy thereof to 
** be taken.” 


S0ct.29. Secondly, That the sheriff having sneh warrant Dalton, r. i ir. 
directed to him, may authorise others to execute it; but that 
every other person to whom it is directed, must personally exe- 
cute it ; yet it seems, that any one may lawfully assist him. ' 

Sect. 30. Thirdly, Thitt if a warrant be generally directed Caitbew, .ste. 
to all constables, no one cftii execute it out of nis own precinct ; 
but if it be ittr^ted to a particttlar constable by name, he may tllaieliio* 
execute it any i»here within the jorisdictioo of the justice. ta. Kaym. 546. 

40cMiiiiks RB6s 

CHAP. 
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CHAP. XIV. 

WHERE DOORS MAY BE BROKEN OPEN IN 
ORDER TO MAKE AN ARREST. 


A.ND now I am to consider in what cases it is lawAil to break 
open doors, in order to apprehend offenders. 

And to this purpose I shall premise,' that the law doth never 
allow of such (a) extremities but in cases of necessity ; and 
therefore, that no one can justify the breaking open another’s 
doors to make an arrest, unless be first signify (I) to those in the 
house the cause of his coining, and request them to give him 
r. Kxccu. S5.t. admittance. 

I'ustrr. 3V0. 

Fo«trr, Sect. 2. Rut where a person authorised to arrest another who 

sJfitlo. iir. ig sheltered in a house, is denied quietly to enter jnto it, in order 
to take him, it seems generally to be agreed, that he may justify 
breaking open the doors in the following instances : 


(«) n An. 55. 

4 luit. irr. 

5 Co. 1)1, 9*. 
Dsiton, c. 71). 
St lliiJr, 105. 
116, tl7. 
Siiniinary, 90. 


0>) 97 Am. S6. 
12 Co. I.-)!. 

4 Iiut. 151. 

(tr) Moor, 606. 
6611. 

on Ditikiu, 

7H, 


Sect. S. First, Upon a (6) capias grounded on an indictment 
for any crime whatsoever : or upon a (c) capias from the (d) 
King’s Bench or Chancery, to compel a man to find sureties for 
the peace or good behaviour : or even upon a warrant from a 
justice of peace for such purpose. 


< Vtiriiptnii, 170. 
FdsIi.t, l.Sci. 

(^*) Mour, <506. 


Sect. 4, Secondly, l^pon a (e) capias utlagatum, or capias 
pro fine, in any action whatsoever. 


c\Klii!. 90U. Sect.b. Thirdly, Upon the warrant of a justice of 
n levying of a forfeiture in execution of a judgment 

( / ) 2 Juiio., * conviction for it grounded on any statute which gives the 
«;):>. ‘131. whole, or but part of such forfeiture to the king, and authorises 
nw'ortc**** **!*** justice of peace to give such judgment or conviction for it. 


^I»fw Ihr wiir- 
rant if miuircd, 
A ide r. 13, »cct. 

(j:) Dalt c. *2 
aiiii 7H. 

(*> Siiminary, 

1 

V. 7B. 
13 K, 4. 9. 

(0 13 K. 3.7. 
(A) Siimiti. 91. 

I li»f. 117. 
(Vri. 13 E, 4. 9. 
H. Cor. 139. 
DhIi. c. 78. 

F. Dorr. 110. 
Foster. 3ft. 
Vido 1 HiilOi 
3H3. cvuitrii. 

(0 134. 


fi. FoTHTHiiY. Where a (g) forcible entry or detainer is 
cither found by inquisition before justices of peace^ or appears 
upon their view. 

Sect* 7. Fir riiLY, (A) Where one known to have coniniitted a 
treason or felony, or to (i) have given another a dangerous 
wound, is pursued, cither with or without a warrant, by a cou- 
stable or private person. But where one lies under a probable 
suspicion only, and is not indicted, it seems the better (A) opinion 
at ^is day, tliat no one can justify the breaking open doors in 
order to apprehend him. 

Stet. 8. Sixthly, Where an (/) affray is made in a house in 
the view or hearing of a constable; or where those who have 
made, an affray in his presence fly to a house, and are immediately 
pursued by him, and he is not suffered Co enter, in order to sup- 
press 

f Hak, 93. eVomp. 170. Daltoo, c* 78. B. F. Impriioii. 6. 


(t) No preciv form of wtMds H fvquirrd to be ss a mere tre»pssmr, but cUiins to art under a-” 
uavtl ia giving noUcr. If is snSktenI if Uie par^ ptoper authovity, pforkicd the officer had in Aki 

i» made actjualiitcd that the officer doca not cMat a legal warraaU Foster, 137. 
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press the affray in the first case, or to apprehaiMi the affrayers in 
either case. 

i>ect. 0. Seventhly, Wherever a (a) person is lawfully ar- 
rested, for any cause, s^ afterwards escapes, and shelters him 
in a house. 

Sect. 10. Also it is enacted by S and 4 Jac. 1. s. 35. “That 
“ upon any lawful writ, warrant, or process awarded to any 
“ sheriff or other officer, for the taking of any popish recusant, 
“ standing excommunicated for such recusancy, it shall be law- 
“ ful, if need be. to break open any house.** 

Sect. 1 1 . But it hatli been resolved, that where justices of 
peace are, by virtue of a statute, authorised to require persons to 
conic before them, to take ct'rtain oaths prescribed by such 
statute, the officer cannot lawfully break open the doors of the 
]>crsons who shall be named in any w arrant made in pursuance 
of such statute, in order to be brought before the justices to take 
such oath, because such warrant is not grounded on a precedent 
offence; neither <loth it appear, that the party either is or will be 
guilty of any : But it seems clear, that if an officer enter into 
any house to serve any such warrant, and the doors of the liouse 
be locked upon him, b«>ing in such house, he or his friends may 
iuhtify breaking them open, in order to regain his liberty; for 
that e%eii in the execution of civil process, the law allows of the 
breaking open doois in the like circumstances. 


6 Moil. lT3t 
174. UU 
Skimimr, Q. 
SRlkclds 79« 

I llffle, 4h9. 
f Roll. 138. 

Ld. Rajrnu 
10«8. 

Foriteft 570. 


Pnliii. '>7. 
Cro. Jar. 
Foster, 319. 


CHAP. 
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CHAP. XV. 


OF BAIL. 


Sammuy, 98. 
Cramp. 154. 

9 Hwle, 190, 
181. 


w4k.Nl> now I am to consider in wbat maimer, and in what cases, 
offenders are to be bailed. 

As to which it is to be observed, that wherever a person is 
brought before a Justice of peace upon an accusation of treason 
or felony, he must be eitlier bailed or committed, unless it mani- 
festly appear that no such crime was committed, or that the cause 
for which alone the party was suspected, was totally groundless ; 
in whicli cases only it is lawful to discharge him without bail. 

For the better understanding of the nature of bail, I shall con- 
sider the following points. 

1. The nature of bail and inuinprizc in general. 

41. What shall be said to be sufficient bail. 


3. The ofienre of taking insufficient bail. 

4. The offence of granting it where it ought to be denied. 

5. The offence of denying, delaying, or obstructing it where 
it ought to be granted. 

G. Ill what cases it is grantabic. 

7. In what form it is to be taken. 


8. What shall forfeit his rerognizanoe. 

And FiHst, As to the natiiie of bail and maiiipiizc iiigeiieiul, 
I shall endeavour to shew, Fiist, In what respects they agiec; 
and. Secondly, In what they differ. 

(n) 8 Uwlc, 184. 2. As to the first particular, it seems that th^s^ords 

Unliaii, c. 114. ** bail" and ** niaiiipri/e." are often used proiniseuoiisly in oiir(n) 
LaiiiiMirtI, SMI. law-books and (/>) arts of parliament, as signifying one and the 
3. s**"^** thing. And it is (« } certain, that bail and inainprizc agree 
3 II. 7. . 1 . in this notion, that they save a man from imprisonment in the 
M .suiuninry, coDimoii gaol, by his friends undertaking for him before certain 
' Datum, c. Ilk persons for that purpose authorised, that he shall appear at a 
certain day, and ausw'er the crime with which he is charged, and 
be Justified by law. 


(<0 4 luft. 170 , Sect. 3. As to the second particular, the chief, if not the (d) 
* only difference between bail and mainprize seems to be this, that 
(O^'Uidop. - 

It. 13. 

B. Midnp. 89. 

Coke. I). Mid 
Mdnp.c.3. 

«id tm hook* 
cited under lei- 

tetsf.g.||. Con.4. }I.d.8.pt.8t. 3tH.«.4.pL3. (.0 1 Hale, 385. 9 Hale, 85. 184 I8-1- 

8ttnunary,98. F. Midnp. It, 13. (/t)S.r.C. 64. tl H. t. 33. pL 86. 98 H. & 89. fl. 18. 8811. 
e.8r. (3.39. 38U. 8.4.i4S> Sup. c. 8. Met. 4. 


^ _ , _ ^ , 

a man’s mainpernors are (e) barely his sureties, and cannot 
Justify the detaining or imprisoning of him themselves, in order 
to secure his appearance ; but that a man’s bail are looked upon 
as his (y*) gaolers of his own choosing, and that the (g) person 

bailed 
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iMukd it ia Att tye of the lew, for aiaay ptiffmaes, cBteeoicd to 

^ a« uioch ia the priioa of the court by wnicli he is b«Ucd» m» 

if be were ia the actual custody of the projper gaoler. But 1 do 

not find this point clearly setiled in rdation to any othei court («> p. Mwnp. 

besides the King’s Bench, as hath been more fullpr shewn ch. 6. is. > > 

sect. 4. However it seems certain, in every bailment, that if 

the party bailed be (a) Mispected by Ins bail as likely to deceive eModei^ rii. 

them, he may be detained by them, and enforced to appear 

according to die condidon of the recogm/anoe, or may be (6) 

brought by them before the justice of peace, by whmn he shall 

be committed, unless he find new sureties. Dalton, o. ii^ 

As to the Second Point, viz. What shall be said to be siifll- 
cient bail. 

Sect. 4. It seems to be (r) agreed, that no {lerson ought in («) s Hole, ift* 
any case to be baiktl fui telony b^ less than two sureties ; and «n>iiiarv. w. 
it » id) said to be the pr<ictu e of the King’s Bench, not to admit lo 
any person to bail upon a habeas iorpus on a commitment for (■!') sty.'llcg. 
tieasoii or felony wiUiout Jour surelies. (I) Also (e) it seems to 
ha>e been .iiicieiitly an establitlicd rule, that none under the 
dcgttc of subsidy'iiu'ii should be admitted to bail any person 7o«iidit4.* 
fur a capital Clime : But the manner of granting taxes by way Sumiiiitry. 97. 
of subsidy liaviiig bteti ot lute fur m:my years disused, this rule 
ui piescn't stems to be of little use. But the only sure way of 
proceeding in this case, is to take care that e\ery one of the bail 
ix‘ of ability sidKaeiit to answer die .sum in which they are 
bound, which (/*) ought ii< \ei to be less than forty pounds for a (/) Dalton, c. 
capital mine, but may he as luiicii higher us the justices in dis- 
en tion shall think til to ie(|une, upon i oiisideratton of the ability 
and r|nahty of the piisom i, and the nature of the offence. And 
jf It shall seem doiihtful, whither the persons who offer them- 
SI I\es to be siiicties, be able to answer siith sum, it is (g) said, (g)l>altc. 
that the person w ho is to take the bail, may examine them on * * ^ 

tlieir oaths concerning their sufficiency. And if a person who gil"!,' 
has power to take bail be so far imfiosed upon as to suffer a 

ptisoi^ to be bailed by insufficient persons, it is said, that either c.., 

he, or^y oUicr peison who hath power to bail him, may require u«icc.7u«iid 
the party to find better sureties, and to enter into a new recog- 
niaaiicr with them, and may commit him on bis refusal, for that 
insufficient sureties are as no sureties. 

Sect. 5. But justices must take care, that under pretence of 
demanding sufficietit surety, they do not make so excessive a 
demand, as in effect amounts to a denial of bail; for this is 
looked on as a great grievance, and is complained of as such by 
1 Will, and Maiy. sess. ft. by which it is declared, “ that exces- 

sive bail ought not to be required.” 

As to die Tried Point, viz. The offence of taking insuffi- 
dent bml. 

Sect. ff. It seems clear, that wherever a sheriff', in pursuance 

of 

(1) in (tlony fiasr parinpi m* scqaireil for Imil, liowsi in Iha notiee, oifMOwits Ibe CiMirt will re. 
Ynit for mfi Hoc two am tsiScifMkt. In jeet tlir wliolc* IjoiA AlanafiHdg Aca 0# BolliMip 

both the iim^r of bail aniat be men- MkIis t3 Geo. 3. Ms& h m k» 
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vide Slip. c. 6. 
tect. 10,11, Arc. 
Ualton, c. 114. 
Sainitiary, 97. 


S. P. C. an. 77. 

K. n. 39, 

F. £HCupt*. 4. 

F. (’iironr, 
Sunuii. 97. tin* 
1llttU'.696,697« 


Viclo iiup. c. 6 * 
M'Ct. Jl, 


Vide tttpm. c* 
C« «c«C 13» 14* 


of the statute of Westminster, c. 15. orpiflj^'of peace, in pur> 
•tt^ce of the subseauent statutes, grottitlM on the said statute 
of W^stniinster the nrst, and se( forai more atWge in the follow - 
inn part of this chapter, shall admit any person to bail for felony, 
ivnh insiillicicnt sureties, who shall hot idlerwards appear accord- 
ing to the condition of the recognisance, the justices of assize 
may, by force of 27 Edw. 1. c. 3. commonly called the statute 
dejinibits leratia, impose such fine on such sheriff or justices of 
peace, as to such justices of assize in their discretion shall seem 
proper, ilut if a prisoner, who is bailed by insufficient sureties, 
do appear according to the condition of the recognizance, it 
seems that those who admitted him to bail are safe, inasmuch as 
the cud of the law is answered, and the appearance of the pri- 
soner as effectually procured by such sureties, as if tliev had been 
never so sufficient. 

As to thc^FocBTii Point, I'i':. The offence of granting bail 
where it ought to be denied. 

Sect. 7. Tber(‘ is no tloiibt but that the bailing of a person 
who is not bailable by law, is puntsltable either at common law, 
as a negligent esca|H:, as shall be more fully shewn in the chapter 
coneeming Escapes, or as an offence against the several statutes 
concerning bad. 

Sect. 8. And first it is enacted by the statute of Westminster 
the first, c. 15. “ That if the slieiiff, or aii} other, let any go at 
“ large by suretv, that is not replevisable, if he be slierift', or con- 
staide, or nn> other bailiff of tee which hath keeping of piisons, 
uiid bo thereof attainted, he shall lose his fee and office for 
“ ever. And if the uiidersherift', constable, or bailiff' of such as 
*' have fee fur kee|>iiig of prisons, lio it contrary to the w ill of his 
“ lord, or any other bailiff' being not of fee, they shall have thicc 
*' yeais iuiprisoiiineiit, and iiiuke fine at the king’s pleasure.” 

Sect. 0. Abo it is enacted by 27 l^w. 1. commonly called the 
statute dc Jinibus /cedtis, c. 3. ** That the justices assigned to 
** take assizes, when they deliver the gaols. 3cc. shid|||||gttire 
** if sheriffs, or any other, have let out by replevin prisdlRn not 
*' replevisable, or have offended in any thing contrary to the form 
” of the said statute of Westminster the first, and whom they 
'* aliall find guilty they shall chasten and punish in all things, 
according to the form of the said statute.” 

Sect. 10. And it is further enacted by 4 Edw. 3. c. 2. " That 
“ at the time of the assignment of keepers of tlie peace, mention 
** shall be made, that su^ as shall be indicted, or taken by them, 
** shall not be leA to mainprize by the sheriffs, nor by none other 
“ ministers, if they be not mainpernable by law; nor that none 
“ who are indicted shall be delivered but by the common law. 
“ And that the justices assigned to deliver the gaob, shall l^ve 
** |iower to inquire of sherim, gaolers and others, in whose ward 
** such persoui indicted, shall be, if they make deliverance, 
^ or let to mainprize^ any so indicted, which be not aBKinper> 
** mdde; and to punish the said riieriffs, gaolers, and others, if 
** tlMqr>do any thing against the said act.** 


Sect. 
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Sect. 1 1. And it ia enacted bj 1 and 2 PhUiip and Mary, c. lH. 

“ That uo justice or joatices of peace ahall to bail or main- 
** prize any person or persons which, for any ofiTence or oflences, 

*' by them, or aii^ of Uiem, committ^, be dedared not to be re- 
** pievised or bailed, or be forbidden to be replevised or bailed, 

“ b} the above-mentioned statute of Westminster the first, c. 15. 

“ And that the justices of mol-delivery of the |^itce where such 
“ justices of the peace abalT be guilty of such oni^ce, upou due 
*' pi oof thereof, by examination before ihrin, shall, for every such 
" ofiVnee, set such fine on every such justice, as the same justices 
“ of gaol.^li%ery shall tliink meet, S&c." 

Sect. 12. It hatlt been resolveil, that it is no excuse for jus- Panimm. dO. 
tices of |>racc admitting a person to bail who was in truth com- 
mitted for a cause not bailable by law , that they did not know that 
hi* was coniniittod for such cause, and that no other cause of his 
commitment w as incntioncd in liis mittimm but the Mitspicioii of 
felony; for that they ought, at their |>eril, to ha\c informed them- VMmngc, I9i<>. 
scKcs of the cause for which the party w’us committed, that tlu'y 
might be satibfied that he was bailable by law. 

As to the I'lrni Point, viz. The ofl’ence of denying, delay- 
ing, or obbtrncting bail, where it ought to be granted. 

Sect. 13. This seems to be a misdemeanor, not only by the VhIpiiII. 7.7, 
statute^ but also by the rommon law, and punishable tlu'ieby ns ‘>7. 

an offence against the liberty of the subject, not only by action at *'*• 

the suit of the party wrongfully iinpiisoned, but also by indict- 
ment at the suit of the king. 

Sect. 14. Hut it seems clear that he who luib |H>wer to bail Sumn.no, i>7. 
uiiotlier IS not bound to demand ot him to find sureties, and to |'”|i ^ 
fuibear committing him tdl he shall refuse to find them; hut y 7.' 

may well justify Ins commitment, unless the party himself shall H. M,<in|>. r*), 
«*rt’er Ills sineties. 



Sect, l.'i. 'I'lu* principal statutes relating to this offence arc the 
aboMpMntioiicd statute of Westminster the fust, c. 1 .j; the sta- 
tut[||HHi^‘5//s, ‘27 Kdw. 1. e. 3. and 31 Car. 2. c. 2. cutnmonly 
habetta corptts act; by the first whereof it is enacted, 
^ any with-liold prisoners icplevisable, after that they 
** have ofl'ered sufficient suiety, he hhall pay a grievous amen ia- 
meat to the king. And if he take any rewanl for tlie dcliver- 
** aucc of such, he shall pay double to the prisoner, and also shall 
** be in the great mercy of the king.” yXiid by the laUcr of the 
said statutes it is enacted, “ That justici s of assize shall in(|uire 
if sheriffs, or any other, have offended in any thing rootrary 
to the said statute of Westminster, and whom they shall find 
** guilty they shall punish in all things according to the form of 
" the said statute.” 


,• Comm. 1 >t). 


Sect, 16. Also it is recited by the above-mentioned statute of 
31 Car. 2. that great delays have been used by sheriffs, gaolers, 
and o&er officers, to whose custody the king's subjects had been 
committed for criminal, or supposed criminal, matters, in making 
return of writs kabea$ eorptia, by standing out ano^s and piu- 
ries, and sometimes mom; and by other shifts to avoid tneir 

.yielding 
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yteldii^^ obediencv to «och writs, coiitNutjr to'ifaoir duty, and the 
known laws of the land, whereby nMui^ sul^ects have be^ long 
dotasned in prison, in such cases where by la«t they were bail- 
able, 8cc. And thereupon it is enacted, " lliat whensoever any 
** person shall bring any habeas corpus, directed unto any person 
** a hatsocver, for any person^ in fais custody, and the said writ 
** shall be served upon the said officer, or left at the gaol or pri- 
" sou with any of the under-officers, under-keepers, or deputy of 
" the said officers or keepers, that die said officer or officers, his 
" or their under under-officers, under-keepers, or deputies, shall, 
" within three days after such service thereof, (unless the com- 
" niitment were for treason or felony, plainly and specially(8) ex- 
" pressed in the warrant of commitment,) upon payment or ten- 
der of the charges of bnnging the said prisoner, to be ascertained 
" by the judge or court that awarded the same, and endorsed on 
** the said writ, not exceeding twelve-pence per mile, and on $e- 
** cority given by his own bond to pay the charges of carrying 
" back the prisoner, if he should be remanded, and that he will 
** not make any escape by the way, make return of such writ, and 
** bring, or cause to be brought, the body of the party so com- 
mitted, or restrained, unto, or before, the lord chancellor, or 
** lo^ keeper, the Judges or barons of the court from which the 
** said writ shall issue, or such other persons before whom the 
" said writ is made returnable, according to the command therc- 
** of; and shall then likewise certify the true causes of his de- 
** tainer or imprisonment, unless the commitment be in a place 
** beyond twenty miles distance, &.c.; and if beyond the distance 
“ of twenty, and not above one hundred miles, then within the 
** space of ten days ; and if beyond the distance of one hundred 
*' miles, then within the space of twenty days.” 

SComo. 136. Hect, 17. And by 31 Car. 2. c. 2. s. 3. it is farther enacted, 
That all such writs shall be mat ked in this manner, per stalu- 
*' turn tricesimo primo (Jaroli secundi, reeti: and shall be 8igncd(3) 
** by the person that awards the same.” 

And by 31 Car. 2. c. 2. " If any person shall be, 
committed or detained as aforesaid, for any crime, 

<a) to Modern, ** treason or felony, plainly expressed in the warrant(d>llHP|mr 
144 . ** mitment, in the vacation time, it shall be lawful for sudPjJtr- 

3oa. “ son so committed or detained, (other than persons convict, or 

s Burrow, 7b&. « ii^ execution by legal process,) or any one on his behalf, to 
“ complain to the lord chancellor, or lord keeper, or any justice 
“ of either bench, or barou of the exchequer, of the degree of die 
** coif; and the said lord chancellor, &c, justice, or banm, on 
“ view of the copy of the warrant of commitment or othm- 
*' wise on oath that it was denied, or authorised and raquired, on 
'* request in writiiigby such person, or npy in hiabribalf, attested 

» and 


(t) Not ferarmoa or Mmiy In (general, bat 
tRMan fir lAt enn, or fetonj 

/Iir aroliiw tAr MOOT Mtir^ • MW It Met «n omdiurt, 
sad the luce. ^Jliercibnt tt s ctsiitoble, upon hi* 
owa sothority, curry Mt ol Rwdti W> yaol. which be 
nay do by 4 Edw. S. W Mb wUhoot anv warrant 
9t ooBunilaMnt Omn n JiMlBSof peace, be would 
bsve s it|ht to be bdMl dnt act, whatever 


dio offboee may be,— t Bora. 131. Bat in Lord 
Montnoraety*# cate, iOMod. 334. itis*3id,4sus 
connnttiaeatfBttranongtDeiallyUmod. . 

N. B. The KaghBmeh oiay but AdSgb Bie 
babes* oae^ not to awpeoded. Vide a Msdern, 
9X Sslladd, IjOS. «Sl.Tr.386. 

(Sy If the wilt to not tifted, ft need not be 
obeyed. Bex o. Roddaai, Cowper, 67 i 
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" and sulMcrtbed by two virititeaaea,(4) idiOw we present at tho 
" delivery of the same, to (prant an kaben$eoifm$ under die »eal of 
** the court whereof 1 h‘ shsdl be one of the judges* to be directed 
*' to the officer, in whose custody the parly shall be retumabic 
immediate before the said lord chancellor* &c. justice* or 
baron.” 

“ And it is furtlier enacted* that on service thereof as afore- 
“ said, the officer, &c. in whose custody the party Is* shall, within 
the times respectively before limited, bring him before the said 
** lonl chancellor* justice, or baron, before whom the said writ is 
returnable ; and in case of his absence, before any Other of 
** them, with the return of such writ* and the true causes of tlic 
“ couioiitmcnt and dctainer.(3) 


“ And that thereupon, within two days after the party shall be 
brought before theiii,(()) the said lonl chancellor, justice, or 
baron, before w'lioni the prisoner shall be brought as aforesaid, 
shall discharge tlie said prisoner from his imprisoimieiit, taking 
his recoguizanre, with one or inon: sureties, in any sum ac- 
cording to their discretions, having regard to the quality of the 

S risoiier and nature of the olfeiicc, for his appearance in the 
king’s llcnch the Term following, or in such other court 
wherein the oifeiict* is properly c<»giiizabl(*, as the case shall re- 
quire; and then shall certify the said writ, with tho return 
thereof, and the lecogiiizauce, into such court; unless it be 
made appear to the said lord chancellor. Sac. that the party so 
coinniitted is detaitu'd upon a legal prot:ess, onler, or warrant, 
out of some court that hath JuriMlirtioii of criminal iiiatteis; or 
by some wairunt signed and scaled with tlic hand and seal of 
any of the said justices or barons, orsuiiie justice or justices of 
the peace, for such matters or otfeiices, for the. which by law 
the prisoner is not bailable.” (//) 

Sect. 18. ])ut it is provided, par. 4. “ That if any person shall 
have wilfully neglected, by the space of two whole Terms after 
his imprisonment, to pray a habeas corpus for his enlargement, 
he ^lall not have a hnheas corpus to be granted in vacation 
tim1|||iD pursuance of this act.” 


(a) 9 Iiot. 
t lliil<% t hS. 
ViiiikIi. |*5(»« 

.3 t'uiii. Dig, 
4*^». 

1 Wilsun, 

3 WtUoti, JBH, 
SlrHiigr, 'H4. 

T«(#r«l iUjiii, 

11 ^ 91 , 1115 . 

1431 . 


Sect. And it is further enacted* par. 5. ** That if any No privilege 
officer* file, shall neglect* or refuse, to make the returns afore- 
** said, or to bring the b^y of the prisoner, according to Uie 
'* command of the said writ, withiu the respective times afore- i Burrow, 6i3. 
“ said* or shall not, within six hours after demand, deliver a true "I'X’ 
c^y of the commitment* &c., he shall forfeit for the &rst 
** onWice .£ 100 , for the second ,£800* and be made incapable to Ld. ita^m. .MM* 
« hold his office* &c.” «»3- 

Sect. 20. And it is farther enacted, par. d. " That no person 
** who shall be set at large upon any habeas corpus, shall be again 

** imprisoned 

(4) One wttnew, and an atBdavit that Uie oilier f6) Tf a prrvon U too infirm to be brooght into 

i, Mck, i, mAcient. Comb. fi. court, the court will order iiie party to ba..(> 

(jSi) For tbe certainty laqidmi in tbe retota, tended, ficc. Vkle f Burrow, 1099. 3 Baowr* 
vMe IVigla,. 159. Wibon, 154. lord Bayn. 1353. 

586. 618. tit. Strange, 404. 915. An- 

drew,, V8l. ' 
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Mkeld, 103. 
Comber* 6. 
Lucas, 4%9» 
t Show. 190* 
5 Com. Digi 
455 . 


4 Comm. 137. 
Borrow, 855. 
4437 . 

lUait. Bevitn, 

B. U. Ukh. 
Term. 178“. 
k. 1. r. 7t. Kc(. 
6, utd b. S. 
c. 1. eiet. IT, 


** imprisoned for the same offence by any person wliatboever, 
** other than by the legal order and process oi such court wherein 
** be shall be bound by recognizance to appear, or other court 
** hating Jurisdiction of the cause, on pain of ,^500.’' 

Sect. 8 1 . And it is further enacted, par. 7 > " That if any person 
" who shall be committed for treason or felony, plainly and spe- 
** daily expressed in the warrant of commitment, upon his prayer 
** or petition in open court, the first w'cek of the Term, or the 
“ first day of the sessions of oyer and terminer^ or general gaol- 
" delivery, to be brought to his trial, shall not be indicted some 
“ time ill the next Term, sessions of oyrT and terminer, or gene- 
“ rat gaol'delivery, after such commitment, the justices of the 
" said court shall, ||pon motion in open court, the last day of the 
Term or sessions, set at liberty the prisoner upon bait ; unless 
** it appear upon oath that the witnesses for the king could not 
** be produced the same Term, &c. And if such prisoner, upon 
** his prayer, &c. shall not he indicted and tried the second 'rerm. 
*' or sessions, he shall be discharged from his iinprisonmciit.” 

Sect. QQ. And it is fiirtlu r t naeted, par. 10. “ I'hat it shall be 
lawful for any prisoner, as nforesaiti, to move and obtain his 
** habeas corpus, as well out of the Chancery or Kxchequer. as the 
** King’s Bench or Common Pleas: and if the said loid chanccl- 
" lor or lord keeper, or any judge or judges, baron or barons, for 
“ the time being, of the di'gree of the coif, of aiij of the courts 
** aforesaid, in the vacation time, (7) upon view of the eopv of a 
** warrant of commitment or detainer, or on oath made that such 
" copy was denied, shall deii) any writ of habeas corpus, by this 
“ act required to be granted, b(>iug moved for as aforesaid, they 
** shall severally foifeit to the party grieved, the sum of live him- 
“ drerl pounds.” 

Sect. 23. But it is ptovided. par. IS. ** That after the assizes 
proclaimed for that county where the prisoner is detained, no 
** person shall he removed from thf‘ common gaol upon any 
“ hatwas corpus granted in pursuance of this act, but upon such 
** habeas corpus shall be brought befoie the Judge of in 

“ open court, who thereupon shall do what to justice sliiiH^er'> 
" lain.” 

But it is provided, nevertheless, par. If). “ That after the 
** assizes are ended, any person detained may have his habeas 
corpus, according to the direction of this act.” 

Sect. 24. It is obseivablc that this statute makes the judges 
liable to an action at Uie suit of the party grieved in one case 
only, which is the refusing to award a habeas eorpus in vacation 
time ; and seems to leave it to their discretion in all other cases, 
to pursue its directions in the same manner as they ought to exe- 
cute all other laws, without making them subject to the action of 
the party, or to any other express penalty or forfeiture: and this 


{7) \ notion iHtivAUed, thttt oil writs of Mms 
OP tpitt gnuitod in vacotion expired on the coni« 
mfitoement of the Term; hut ly>rd Mansfield^ 
Hill. 51 Geo. t. declared the unanimous opttiioii 
of the coim, that such notion was Ut founded . that 


m person mighi bo bfooghtinto court upon a hates 
rorpicr issnmt in Tacotion ; and that to require a 
new writ would be attended with ddUijr and ea- 
l>eiiae» without the least reason or utilltjr. 1 Bor- 
row» 450. 54t. 606. 608. 
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is most agreeable to the general reason of .tha Mw* arhich regu- 
larly will not suffer a judge to be liable to an action for what he 
does as judge. 

As to the Sixth Point, viz. In what cases bail is grantable. 1 
shall endeavour to shew. 

1 . Where it is grantable by a sheriff. 

8. Where by a justice of peace. 

3. Where by justices of gaol-delivery. 

4. Where by the courts of Westniinster-Ilall. 

As to the First Point. I shall consider, where bail is grant- 
able by a sheriff er officio; and, where by virtue of a writ. 

Sect. Q.y. As to the first particular, it is holden by soiuc,(u| 
that, by the common law the sheriff might, by virtue of his office, j 

a-s principal conservator of the peace, bail any person arrested on 
suspicion of felony, or for any other offence which is bailable. s. P.c.r t. 

F. Con nil* , 597. 

Cont. 2 liiht. 190. 

Sect. 86. At. so it hath been holden ,( A) that a constable had the /;,) Unii,. n. 
like power by the coiiiinoii law: and it may (c) probably be in- Ci>ii. s lust, 
ferred, from the recitals of the writs of iiiaiiiprize. in the Uegister, 
that, by the common law, the sheriff had power to bail persons 
indicted of larceny in a(rf) court-leet, and alst) persons indicted (rf) lt«'g. S 70 . 
as (//) accessaries to u felon, and person.s uppealerl by(c) a|>- («) Itig. 
provers, after the death of the approvers, &c. Hut it seeni.s that 
the sheriff (y*) had no power ex officio, to bail any jmtsoii in- (./’) •<<■»{. 13.1. 
dieted of any crime before justice.H of peace. And it is certain. *^“»*^‘* 

(g) that neither the slierifi' nor constable could, in any of the (g)Su|>. u. 
<*ases aboveiueiitioned, take bail by rccugni/.ancc but only by 
obligation. And some (A) have holden, that the statutes which it* 

empower justices of the peace to admit persons to bail on an 
accusation of felony, and particularly prescribe in what manner 
they shall do it, have taken away ail power of this kind from 
the shci^ and constable; yet others seem to be of anotlier 
opinion.^ecause the said statutes arc wholly in the affirmative. 

Sect. S7. But it seems certain (i) that, by the common law, the jgg, 

sheriff might bail any person who was indicted before him, at s Hale, i4a, 
his tom, for felony,, or any other crime that is bailable : because 
he might both award process and also give judgment against the t69. 

person so indicted : and it is a general {k) rule, tliat whoever is {k) L«ub, S43. 
judge of the offence may bail the offender. But it is holden, that at ^ 
this day ffie sheriff has lost his power (/), by reason of i £dw. 4. ain'kt. 190 ! 
c. 8. set forth more at large c. 10. s. 74.^by which it is enacted, (/) Vide 
“ That the sheriff shall not proceed on any such indictment, but 
** shall remove it to the next sessions of the peace.” M^iu^’caoe 

of Bengongh e. Ro*»iter, 4 Term 505. 

Sect. 28. As to the second particular, it seems, that bail is 
grantable by a sheriff by virtue of the following writs, viz. 

1. That df ^io et atia. 2. TheX of mainprite ; and, 3. Tliat of 
homine rej^egiando. 


a) Dnli4. II, 
rri'niiihU* til 


VOL. II. 


L 


But 



146 


OF BAIL. 


Bk. 9. 


. But having already, in Book 1. c. 11. a. SO £c iMr. inctdentally 
shewn the nature of the fihst of these writs, which seem to be 
in great measure obsolete at this day, I shall refer the reader to 
what is there said concerning it. 


Sect. 0,9. Se('OM)LY, Of the writ of mai/qtrise little notice is 
taken in the late books; yet the law relating to it seems to be 
still in force in many cases ; and consequently in such cases, 
those who arc bailable, and have been refused the benefit of bail. 


may still by virtue thereof be delivered out of prison (upon their 
fa)Rrg.siiV. finding sureties («) to the sherift* that they will appear and an- 

270. .swer to the crimes alleged against them, before the justices in 

2MJ* the writ mentioned, 8cc.; as tho.se (A) who are imprisoned for a 

.2 *f'oiuiii. !•.»». slight suspicion of filony, or indicted of larceny (c) before the 
t Hale, i-tt. steward of a lect, or of trespas.-. {d) before justices of peace, and 
***®*’y *)t)licr(c) p«,‘rsons, all which it will be needless to enume- 
iiiuJ MainprUr, J^Ute. 

rh. 3 . and 10. (f) K. N. B. 2.W. Rc-RisUr, 2r,9. 2 ln<ii. ‘.'•>0. (d) F. N. B. 530, 251. Register, 130. 
270, 271. (<) F. N. II. 250, 251. lleguter. &.C. 


Sect, .30. But as to that which is said in general, both by Sir 
(f Matthew Hale ( /") and Sir Kdward Coke, (g) in relation to this 

{g)t list. iw. from wiiicli it may seem to have been the opinion of 

those authois, that no writ ofniainpri.se i.s graiitable at this day, 
(5) F. N. II. it may be answered, that this is to be understood (A) onl} of the 
4 *bio IU2 *** mainprise for person.s indicted before the shcrill* in his 

Cutt', II. and forn, ill relation to whom he has no judicial power at this day. 
Muin|i.<'. 10 . and consequently no power to bail thein.cj officio; from whence 

'fci'Vi'*?!'** follows that the writ of mainprhc for such jier.sous, being 
ifc . ■ . • . grounded on a suggestion that the sherift* had unjustly refused 
before to admit them to bail, cannot now be proper, because he 
cannot bo sahl to have unjustly refused to do a thing which he 
2 Halo, 143 . had no pow'or to do. But tliis can be no manner of reason 
why the writ of mainprise should not be still graiitable in other 
cases. 


F. N. 11. Uo. 

67 , (i8. 

Hcg, 76, 7\K 


F. N. B. i\n, 
S Uaio, 14 1. 


Vide sup. *cct. 

116 . 


(»> I Sid.eiO. 
Skin. (>1. 76. 
9^7, 

Cartb. 786. 
Farnrsly, p, 

5 CoBim. ItP. 

4 Midern« iSS, 


Sect. 51. TiimnLY, As to the writ of homine replegiamJo, 
there seems to be no doubt but that at the conimonalaw the 
sheriff might deliver any persons out of prison by virtue of this 
writ, except in those special cases mentioned in the statute of 
Westminster the. First, c. 13. w'hich is set forth more at large in 
tlie next .section : and if he had returned, that the plaintift had 
been eloigned out of the county by the defendant, he might 
afterward, by virtue of a capias in withernam against such de- 
fendant, whether he were a peer or commoner, have taken and 
imprisoned him till the plaintiff should be replevied. But the 
w'rit of homine rrptegian^o has been much disused of late, in such 
cases wherein justices of peace have been authorized to admit 
persons to bail ; yet whether the statutes which gave such autho* 
lity to justices of peace, being wholly in the affirmative, do take 
away the sheriff’s power in the cases mentioned in those sta- 
tutes, may deserve to be considered. However, there can be no 
doubt but that in other cases the writ of homine r^egiattdo, (t) 
and capias in withernam, ore very proper and efllrctual reme- 
dies. 


Sect. 
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Serf. S8. But -the better uinlerstaiiding th« eheritf’s power 
in this particiriar. ^ Mihail net down, and endeavour to explain so 
much of the said stahite of Westminster the First* c. 15* as 
relates to it. which is enacted as folioweth : — “ Forasmuch as 
" sheriffs, and others who have taken and kept in prison persons 
detected of felony, and incontinent have let out by replevin 
** such as were not replevisable, and have kept in prison such as 
** W'ere replevisable* because, they would gain of the one party, 
** and grieve the other : And forasmuch as before tins time it 
was not determined which persons were n^plevisablo* and 
which not ; but only those that were taken for tlic death of a 
** man* or by commandment oAhe king* or of the justices, or for 
“ the forest : It is provided, and by the king commanded, that 
“ such prisoners as before were outlawed, and they which have 
** abjured the realm, provers, and such ns be taken with thu 
** manner, (a) and those which have broken the king’s prison, 
thieves openly defamed and known, and such as be appealed 
** by provers, so long as the provers be living (if they be not of 
** good name), and such as be taken for house-burning feloniously 
** done, or fi>r false money, or for counterfeiting the king’s seal, 
** or persons excommunicate, takui at the request t>f the bishop, 
** or for manifest offences, or for treason touching the king liim- 
" self, shall be in no wise re|>Ievisiible by the eominnii writ, nor 
without writ : Hut such as bi* indicted of larceny by inquests 
“ taken before sheriffs, or bailiffs by their office, or of light sus- 
** piciun, or for petit hu'ceiiy, that unioiintetli not above the value 
“ of twelvepencc, if they were not accused c)f soim* other larceny 
aforetime, or accuscil «»f receipt of thie\cs or felons, or of coin- 
** inaiidiiicnt, or force, or of aid in felony done, or accused of 
“ sonic oth<‘r trespass, for which one ought not to lose life or 
** member, ami a man approved by a prover aftiT the death of 
the prover (if ho be no common tliii'f, nor defamed), shall be 
** henceforth let out by sufficient surety, whereof the shiTiff will 
“ be ausw'crable, and that without giving aught of their goods.” 

For the better exposition hereof, 1 shall distinctly consider, — 
First, That part of the prt. ‘amble which declares, what iiersons 
had always been agreed not to b«‘ replevisable. — Si-condly, That 
part of the purview wliicli shews w hat other iicrsoiis shall not be 
replevisable; — and, Thirdly, TJiat which shews what persons 
shall be replevisable. 

• 

Of those who by the preamble are declared^ to have always 
been agreed to be irreplevisable, there are four kiiids.—l . Those 
who arc taken for the death of a man. — 2. Those who are taken 
by the commandment of the king. — 3. Those who arc taken by 
the commandment of the justices. — 4. Those who are taken for 
the forest. 

As to the first of these particulars, viz. Concerning those who 
arc talusB for the death of a man. 

33. It is observable that the statute declares generally, 
ihat.dioie imprisoned for the death of a man have always been 
tidten to' be irreplevisable, without making any distinction be- 
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tween such homicide as malicious, Ili& i^Hiich happens by 
misadventure, or in self-defence. And it is foiUier to be ob- 
served, that the statute of Gloucester, c.9. provides, *' That where 
** a man kills another by misfortune, or in his defence, or in other 
*' manner without felony, he shall be put in prison till the next 
coming of the justices in eyre, or justices assigned to the gaol- 
delivciy, &r.” And agreeably hereto we find, that ail persons 
in general, who are taken for the death of a man, are excepted 
out of the writ(a) de homine replegiando : And that even the 
superior (b) courts, which are not restrained by these statutes, 
have yet been always cautious of bailing persons imprisoned for 
any homicide, except iu such special cases as shall be set forth 
more at large in this chapter. 

Sect. 34. Also it seems agreed, that justices of peace who 
have power at this day to bail a man arrested for a light suspicion 
of homicide, cannot bail any such person for manslaughter, or 
even excusable homicide, if it manifestly appear that he was 
guilty of the fact, let it be ever so plain that it cannot amount to 
murder, as shall be shewn more at large in the following part 
of this chapter (r). 

Sect. 35. And it is enacted by 3 Hen. 7. c. 1. “ That if it 
“ liuppen, that any peison, iianu'd as principal or acces-sary, be 
'* acuuittoil (d) of any miinicr at the king’s suit, within the year 
" and <lay, that then the same justices before whom he is acquit- 
tod, shall not .sitlfer him to go at large, but cither remit him to 
prison or bail him, after their discretion, till the year and day 
“ be pas.sed.” 


(r) Sect. 


(tl) Ilex 
V. Chrlw> lul, 

9Sl.TrmK 

64^?. 


As to the second particular, viz. ’I'hat coucerning those w ho 
arc taken by the commandment of the king. 

9 Inu.liKi, 187. Sect. SG. It seems that the words of the statute concerning 
ijt' them are to be uiulerstood of such only as are imprisoned cither 
I)slt(>n,c. 114. by the king’s personal command, or by the cominaiul of his priiy 
ll<-gi<u-r,77. council, which is looked upon to be a.s it were incorporated with 
him and to speak with his mouth; and accordingly we find the 
exception in the wiit of homine replegiando, relating to persons 
imprisoned by the king, thus expressed in the Register, ** nisi 
eapti smtt per speciale prceeeptum nostrum by which it seems to 
be implieu, that this exception is not to be applied generally* to 
every Command whatsoever of the king. To which it may be 
added, that if it were to be understood in so large a sense, it 
would extend e\eit to those who are taken by a cajtias in a per- 
sonal action, for that every such capias is the commandment of 
S. P.C.79. the king ; but it seems certain, that a defendant taken by such a 
capias is rcpleiisable by the common law. But perMns impri- 
soned by the special command of the king, or of his privy council, 
are so far from being replevisable by the sheriff, that they have 
('J t An^998. formerly (c) been adjudged not to be bailable even by the court 
las!**!!). king’s bench. Ilowcver, at this day the law is otherwise de- 

1 LBouird. 70. dared and settled by parliament, as shall be shewn more at large 
^ following part of this chapter. ' ' 

9 u«ie, isi. As 
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As to the tliini particular. «tz. That concmming persons im- 
pnsoned by the cotnmaMi of the justices. 

S^. 37. It is observable* that the exception in the writ of 
hmnuK Ttple^ando, in the Register (e y* concerning persons so 
imprison^, is restrained to those who are taken by the special 
command of the king’s chief justice. But by Fitzherbcrt(6), 
Staundford (cX Cokefd)* and Dalton (e), the words of the sta- 
tute relating to persons' so imprisoned* seem to be uuderstoud 
in a laige sense of any of the king’s Uistices in general, as of 
those of assize, as well as of those of the courts of Westmin- 
ster Hall. But it seems that they are not to be uiulerstuod ge- 
nerally of persons imprisoned by any command whatsoever of 
such justices, for tliat tliosc who are imprisoned by their onli- 
iiary command* not by way of punishment, but in order only to 
be safely kept, are said to be replcvisablc by the sherilf, in cases 
iii>t prohibited by the statute, and therefore it seems, that they 
must be taken in a must restrained sense of those only who are 
imprisoned by the absolute eominand of such justices by way of 
punishment, as for a niisdotneanor done in their presenee, or fur 
other eontenipts* or .such like matters* which lie rather in their 
liiseretion than in their ordinary power ; and it soeiiis. that a 
coiiiiiiitnieiit by the chief ju.stice, without shewing any cause 
what.soever, shall lie intended to be but for some such matter; 
and there can he ti«) doubt but that a person under siirh a com- 
mitment is replevisalile by the sheritf. Ahso it hath been holden, 
that a person .so coinniitteil is not bailable upon a halmts eorpus : 
but how far persons eoiiunitted by the absolute coniniaiid of 
one court, are builable by .motber, shall bi mure fully considered 
in the fullouing part of this chapter. 

As to the fointh particular, c;:. 'I'hat rom«-riiing tho.se \>ho 
are imprisoned for the forest, who also aie e.xcepletl out of the 
writ (J ) of hiHHUu’ n-plegiando. 

Seel. 3tt. It seems, that the saiil exception is to be understood 
as well as of forests in the liand.s of subjects, (g) as of those in 
the hands of the king ; but it seems, that it is to be uiulur.stuod 
strictly of pro|K*r forests only* ami not to be extended (A) by 
equity to chases or parks. And as to imprisonments for of- 
fences in forests, the law has been much mitigated by later 
statutes ; for it is recited by 1 Edw. c. 8. " That divers 
persons had been undone by the chief keepers of forcjsts, 8cc.‘ 
against the form of the great charter (t) of the forest, and against 
the declaration (k) made by king ^ward I. by which he 
granted, that trespasses done in his forest, of vert and venison, 
should be presented at the next swainmote, before the foresters, 
&c. an4 that such presentments made before such foresters, &c. 
should by the oaths of knights, and otlier discreet and lawful 
men. by the common assent of all the said ministers, be so- 
lemnly written* and with their seals ensealed : And that if any 
indictment should be in any other manner made, that the same 
should be void.” And thereupon it is ordained, " That from 
** thenceforth no man shiJl be token nor imprisoned for vert or 

•* venison 
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** veniaoD, unles* he be takea within lb* or else indicted 

“ after the furm hefure specified : Aod liisa Uie chief warden 
** shall let liim to mainprise till the eyre of the forest, without 
** any thing taken for his deliverance. And if the said warden 
** will not so do, he shall have a (<i) writ out of the chancery, &c. 

to be at mainprise till the eyre. And if the warden shall not 
“ obey such writ, the plaintiff shall have a (6) writ to the sheriff 
to attach the said warden before the king, at a certain day, &c. 
And the sheriff (the verderers being called to him) shall 
** deliver him that is so taken, by good mainprise, in the presence 
nf the verderers, and shall deliver the names of the mainper- 
** iiors to the same verderers, to answer in the eyre before the 
“ justices, &c.” And it is further enacted, by 7 Rich. *. c. 4. 

That no man shall be imprisoned by any officer of the forest 
“ without due indictment, or being taken with the mainour, or 
** trespassing in the forest, &c.” 

Sect. 39 . And note, 'Phat persons so indicted, or taken with 
the mainour, being imprisoned by such officers, have their elec- 
tion either to be maiiiprised by twelve mainpernors, by virtue of 
homine rejtlef^iantlo, given by the .said .statute of 1 £d\v. 3. c. 8. 
or to be bailed upon a hafteas corpus, by the judgc.s of West- 
minster flail, 8cc. And if a person be imprisoned for any of- 
fence relating to the forest, without having been first indicted for 
It, or taken with the mainour, there seems to be no doubt but 
that he may have an action of false imprisonment, and may also 
be maiiiprised or bailed in the manner above-mentioned. 

And NOW I am to consider that part of the purview of the 
above-recited statute of W'e.stininster the First, c. 15. which 
.shews what other persons an? not rcplevisablc, of which there 
are two sorts. 


i'lU.sT, Such as arc excluded from the benefit of a replevin, in 
ri’spe.et of the notoriety of their offence. 

Seconwi.y, Such as are excluded from it in re.spcct of the 
lieiiiousness of the crime alleged against them. 

Iversons excluded from the benefit of a replevin, in respect of 
the notoriety of their offence, are of tw'o kinds : 


Virst, Those who, by an express or implied judgment, sentence 
or conviction, or their own confession, appear to be guilty. 

Secondly, Those who arc under violent presumptions of guilt. 
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Sect. 40. And First, Of those who by judgment, sentence, 
convirtioii, or confession. ap|)ear to be guilty, some are excluded 
from the benefit of a replevin by the express words of the sta- 
tute ; as *' those who are outlawed, or have abjured the realm ; 
** persons excommunicate, taken at the re<]ucst of the bi^op, 
" and pravers." And all other (c) persons who are condemned, 
or convicted of felony, or any other (</) heinous crime whatioaver, 
w’hether by tbeir own confession, or by verdict general or spe- 
cial ; (e) and also all tbo.se (/) who on tbeir examination e^va 
themselves guilty of a felony alleged against them, and aim 
charged in their mittimus with a felony so confessed, seem to be 

cxdttded 
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excluded from it l>j j^arity of remon, and die nuunfest intent of 
the statute ; for (a) bail ia only proper where it atittids indiflferent /«) 9 1 „^,. 
whether the party be guilty or innocent of the ttonsadon against t??. 
him, as it often iloes before his trial ; but where that indiflerency Sttiuinnry. 100. 
is removed, it would, generally speaking, be absurd to bail him : 

And agreeably hereto the statute of Q lien. 4. c. 3. provides^ even 
as to civil causes, " that if upon a writ of certiwrarit or corpus 
“ rutn cau$d. out of chancery, it shall be returned, tliat the prisoner 
is condemned by judgment given against him. he shall be re- 
" mauded, &c.” Also 23 lien. 6 . c. lO. which ordains, that 
sheriffs, Stc. shall let out of prison persons in their custody by 
force of any writ, 8 Cc. in personal actions, or on iudirtmciits of 
trespass, by sufficient sureties, &c. expressly excepts *• all such 
** as shall be in their x\ard by condemnation, execution, Sic.** 

Aiul therefore it cannot be but reasonable to intend, that the 
sail! statute of Westminster the First put the cases of persons So« tlir hook* 
outlawed and excommiiiiicatc as examples only; meaning thereby citrei, 
to intiiiiate, that all other persons under tlic like circumstances 
should be in like manner irreplevisable : yet it is certain, that 2 insi. luu. 
the court of king's bench may, in their discretion, in some spe- 
cial cases, bail a person upon an outlawry of felony; us(4*) (,h)sll. 7. ]<>. 
where he pleads that lu* is not of the same name, and therefore 
not tlie same person with him that was outlawed; or alleges (r) (r) r,. v. 

any other error in the proceedings. Also it seems, that the 
court of king’s bench, or justices j>f gaol-delivery, may bail (</) a (,/) U. 
pers<»ii euu\ietc<l of manslangiiter, <»r as some say, of any other 
felony, iVir wliieli he afterwards gets tlie king’s pai'iloii. Ami (<•) 
there seems to be no doubt at this day. hut that they may also (r) Kumnmry, 
bail any person wlur is guilty hefi>rc them of homicide in self- ‘l*^**’ 
tiefcnce, <,»r hy misadventure. Also it is C(!rtaiii, that if a person k ( 
appear to be iiiiprisoiu'd for an exeoininuiiie.atiou, in a cuiisc of a.vt. r<i«(ru. jk 
which the spiritual court hath i»o conusaiice, he may be deli- 
\ere<l either upon a huhvm corpus, <»r by quashing or superseding 
the writ of cxcoinmumcato capivmJo, 

Secondi.v, Of those who are under violent presumptions of 
guilt, ami in that respt>cl are «‘xrluded l>y the statute from the 
benefit of a replevin, there arc .several kinds. 

Sec/. 41. I. Those who are taken with the muutour (or rather Suinm. 101 , 
the mainer, that is, with the thing stolen, as it were in their 
hands, and by parity of reason, those who are taken freshly upon 

a hue awl cry. • i iinii, jaf. 

;Hd. tS 153. 156. Vide c. 18. n. 1 . 4 . 

Sect. 42. IT. Those who have broken the king’s prison, and 
by the same reason, those who have broken any other prison, 
which the law presumes that no innocent person will do. 

43. III. 'Fhose who are appealed by proven, who re- Summary, tos. 
gularly are not bailable, because the approver, by confessing his 
own guilt, induces a strong presumption against those whom be 
accuses of the same crime of which he owns himself guilty ; yet 
by the express words of the statute, '* If the person ap|)calcd by 
** an approver be of good reputation, he may be bailed, even in 
** the life of the af^rover ; and, unless he be a notorious felon, 

** he 
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** he maj ba billed after his death.*** tsAid^/bjr {writy of reason, 
he mav also be bailed if the approver navdid) i&a appeal, or be 
vanquished, (It) unless there soine other cause to detain him 
in prison, as the appeal of some other approver. See. And if a 
person disabled by law to become an approver, as one attainted, 
(c) &c. appeal another of high treason, it seems that the person 
so appealed ought to be bound (d) to his good behaviour to- 
wards the king : but (e) if such person bad appealed him of 
felon^r only, it seems that he ought to have been wholly dis- 
charged, if there had been no other accusation against him. 


Sect. 44. IV. Thieves openly known and notorious, who, as 
it seems, ought not to be bailed for any fresh felony, whereof 
there is probable evidence against them. But how far persons 
accused of any crime shall be so far esteemed likely to have 
committed it, ftom their former scandalous behaviour, as to be 
presumed guilty upon slight evidence, seems in great measure to 
be left to the discretion Q’) of the person who has power to bail 
them; who, upon consideration of the circumstances of the 
whole matter, and the probabilities of both sides, if he find it 
reasonable strongly to presume them to be guilty, ought not bail 
but commit tlieiii. 


Sect. 4.5. V. Persons taken for open and manifc.st oftence.s, 
which seems to he understood of inferior crimes of an etiorniuus 
nature, under the degree of felony, as dangerous riots, (^) tavoiir- 
ing <if high treason, (/i) scandalous extortions, conspiracie.s, (/) 
by justices, &c. violent and exorbitant rescouse.s(A:) of person.s ar- 
rested by virtue of the king’s writs, misprision (/) of treason, 
munire,(m) maim, and such like heinous olfetices, whereof no one 
who is notoriously guilty seems to be bailable by the intent of this 
statute ; for notwithstanding, in the latter part of it, it be said ge- 
nerally, that those who are accused of a trespass, to which a man 
shall not lose life or member, arc replcvisable ; yet upon the 
construction of the whole it seems reasonable to qualify the ge- 
nerality of that expression with this limitation, that such accusa- 
tion ought to be either on a light suspicion ; or, if it be on plain 
and unquestionable evidence, that the offence ought to be in- 
considerable ; for if all i>crsons whatsoever shall be replcvisable 
for offences not touching life or member, let their guilt be never 
so notorious, the abovementioued general unlimitefd clause, that 
those who are taken for open offences shall be irreplevbable, 
must be restrained to felonies and offences touching member, 
which seems contrary to the most obvious reasonable purjicrt of 
it. and also to common practice, and that allowed general rule, 
that bail is only then proper where it .stands indifferent whether 
the party were guilty or umocent ; sed quere. Yet it seems to 
be in great measure left to the discretion of the |)erson who has 
|K)wer to admit others to bail, to judTO in what cases their crime 
IS so flagrant and enormous, that wey ought not to have the 
bt'ncflt of it. 

Of those who an* excluded by the purview of the said statute 
from die benetit of a replevin, in respect of the heinousness of 
the crime alleged against them, there are four kinds. 


1. Those 
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1. Those who am taiuMh for anMi. 

9. Those who are taken for false money. 

3. Those who are taken fur fali^ying the king’s seal* 

4. Those who are taken for treason which touches foe king 
himself. 

Sect. 4G. All sudk persons being expressly dedared to be irre* 
plevisable, it seems dear, foat they can in no case be delivered 
oat of prison by the sheriff, either by virtue of the said writ of 
homine replegunuh, or without it: yet if a personal large be 
accused before a shei iff, on a light suspicion, of any of these, or 
of any other of tlie abo\ementioiied crimes, which always have 
been agreed to be irreplevisable, as of homicide, £cc. it seems by 
no means to follow either from the words or intention of the 
statute, that the sheriff is bound to keep him in prison till he be 
de1i\ered by due course of law, but in such case it seems to be 
nioic reasonable tliet he take surety of him to appear in a proper 
com t to aiiswei such accusation; for it seems extremely harsh, 
and contrary to the first principles of the law, which favours 
nothing more than the libeity of the subject, to put an oOicer 
under a necessity of dopri\ing a man of nis liberty upon every 
acciisatioii of such a crime, be it never so weakly groundetl. 
And the words of the statute, declaring peisons to be irreplexi- 
sable for siuii ciinies, seem cieaily apphcable to such only us arc 
imdiT an actual iiupiisonmeiil, and nut to those who aie barely 
accused ; for that none can be propeily said to be replevied, but 
those who, being actually iinprisoiitd, are, upon finding pledgi>s, 
deliveied out of « ustody ; fioiu wliii h it follows, that jieisons not 
inipiisoned are not within the statute: nay. the law is so far 
from obliging a sheriff to imprison a man ii|>on every accusation 
whatsoever of such ciiiiu's, that it subjects him, as well as any 
other person, to an action of false iiiipiisoiiinunt, if he do it with- 
out a reasonable ground ; as hath been mot e fully shewn in the 
chapter concerning Arrests. Hut if a person be actually under 
an arrest, citlier of a magistrate or of a private person, for any of 
the above-mentioned crimes, it seems clear, from the express 
words of the statute, that the sheriff cannot replevy him ; and it 
seems, that at the common law he ought to hav c safely detained 
the party so arrested till he could have obtained bis legal deliver* 
ance, and that the person so arrested had no remedy but by jii> 
dictment or action of false imprisonment against those who ar- 
rested and delivered him to the sheriff on a groundless suspicion. 
But how far the law may at this day be altered in this point, by 
the universal and allowed practice of sheriffs receiving no person 
into their custody for any crime without tlie warrant of some 
magistrate, shall be more fully considered in tlie next rhapter. 

Sect. 47. It is certain, that the court of king’s bench still may, 
and always might, bail persons in custody for any of these 
crimes, notwithstanding this statute ; yet in discretion it seldom 
uses this power but in very special cases, as shall be shewn in 
the following part of this chapter. 

And now 1 am to consider that part of the purview of the 
said statute, which shews whi^ persons are rcplevisablc. 

For 
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For tlie better umierstand^ ■wbii^(|||l8:>jj[.,ehdl endeavour to 

explaio, ^ «<% . '/ 

1 . The branch relating to persons accused as principals. 

2 . That which concerns those who are charged as accessaries. 

TVs to the First Branch, relating to persons accused as 
principals. 

s inkt. 100. Sect. 4H. Those who are indicted of larceii^y by inquests taken 
before .slicrilFs, or bailiffs, by their office, that is, .before sheriffs 
in tlieir torus, and lords in their lects, are expressly declared to 
S. P. r.7i. br rcpK'visable ; and according to some opinions, those who are 

Suiiimao • •‘wj. indicted or appealed in any other court, of any other felony, not 

cxpresslj' declared by the statute to be irreplevisable, as robbery 
lo hUi, 4,.>. or biirglaiy, ISu*. are rcplevi*>able by the sheriff ex officio, without 

ftl«!in’»*c s”* '*'''•*• within the equity of this clause : yet the authorities which 

c. . brought to warrant this opinion, relate only to the bailment 

of persons by superior courts, upon indictments or appeals of such 
crimes before such courts, and do by no means prove that such 
persons are rcpicvisable by the sheriff er officio, without writ: and 
R«?g. ‘.'•(>,‘.'7 1 It i.s observable, that the writs of mainprise in the Register, for 
|M'rsons indicted only of tiespass, l>efoic Justices of peace, ex- 
piesslv tleclare that such persoiKs cannot be delivereil out of pri- 
s(ni witiniut tin* king's special eoininand; from whence it seems 
t<i follow, that such pers<ins an* not within the common benefit 
of a replevin bv tin* sherifl. witliont sunn* such special command. 
And if persons indicted of tiespass only, befoie jiLstices of peace, 
aie not within the oidinuij^ leinetl^ of a replevin by the sheriff 
without a writ, surely it I'annot be tlioiight that persons indicted 
of higher crimes, and before superior courts, can be any way in- 
titUnl to it. However, inasmuch as the sahl statute of Westminster 
the first expressly allows persons indicted of larceny before the 
shciifl the ordinuiy renietly of a replex'in, and expre.ssly excludes 
some other paiticular felonies, and .says nothing of others, it 
seems a reasonable construction of the statute, that the sheriff 
might, by viitue of it, either with or without writ, replevy those 
who vv«*re indii'ted In foie himself, or at a court-Ieet, of those 
other felonies not expressly excepted, as well as those indicted of 
laiccii^^ only. Ami the statute leaving such a latitude to the 
sheriff in relation to the persons so indicted before himself, or at 
a court-lcet, it hath been usual for supi*riur courts (who. though 
they be not within the statute, have yet always had a great regard 
to the rules preset ibed by it) to use the .same libeityin relation to 
such crimes, and sometimes greater, for such s|H*cial reasons, and 
in such special cases, as .shall be set forth more at large in the 
following part of thi.s chapter. Yet, notwithstanding tlie statute 
seems genet ally to allow the benefit of a replevin to all those who 
Bei^iwr, W9. are indicted of larceny, &c. without any hmitation; yet it hath 
always construed to intend only, that such persona indicted 
iti SiTs,**. a grand larceny as are of good reputadon, shall be rcpievisable; 

S. V. C. 74. and therefore if there be strong presumptions of their guilt, it 
seems that they ought nut to be bailed; but this is in great mea- 
sure to be loft to discretion. 

Sect. 4i). Skconoly, ITiose who are impruoned for a light 

suspicion. 
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8tt9iHCK>n» tolteioplevisable. 

Vet, uptwi thet tm ^i ng fb0 imnie ere general, it Imth always been Rfb. ss. 9 &. 
taken to be idbe intaot of tbem, that the persona so imprisoned <»>. 

ought to be of a gocxi reputation. Also it seems clear, that the * “*** 
statute means only such persons as are imprisoned for crimes not 
expressly excepted by it hrom the benefit of a re|deviu ; and there- 
fore that this branch cannot extend to persons imprisoned for the 
treasons mentioned in the statute, arson or homicide, but only to 
those taken for larceny, robbery, burglary, and such like felonies, 

&c. 


Sect. 60. Thirdly, Those who aio impri«oiu‘d for (>etit lar- 
cen>. which does nut amount to abo\c the \alue of iwelve-pcnce, 
are also dcclaicd by the statute to be replevisable, ** il they have 
** not been accused of some other Jarccuy before;” and it seems sriui. i<H). 
to be agreed, that theie is no necessity that such persons bo of lU-Kiocr, roii. 
good reputation : yet upon the construction of the whole statute, 
if such persons be taken w ith the miuiner, or confess the fact, &c., 4 > 

01 their einne be otherwise open and iiianifest, it seems that they 
ought not tube bailed; but il tlieie be any eoloiir or probability 
foi then iiinoeeiie«>, it seems most agri'cable to the inteiitiuii of 
the statute to b.iil thc’in. 


.Sett. .il. I'\»i It I MIS, IVisinis ae< used of other tieopuss, for 
wliiili a iii.iii oui>lit not to ios«‘ hie 01 mtiiibei, art* tleelaii'd by 
the statute to be it |>l« \isable, vet, pel baps, the geiienility of this 
tlaiise Is It stiaiiud by (liat other tiause wIikIi ibtiuies. that pei- 
iions taki 11 toi opt II and iiiaiiilest ttir<iit< s shall not lit* ii‘plcvied, 
at. hath In’tii iiitiit lullv slit wii sect. to. 

Sett. ,‘> 2 . I'll I ni.v . 'riie ap]u llee tif an appiover is also ex- 
pressly dt < laietl tt> be bailable at let the deatli ot the approver, 
unless he be a iiottirious Icloii. 


But having ulieady iiit itlenlaliy shewn, vt>c t. 4 1 , in what rases 
stieli an appellee is leplevisable, 1 sImII lefti the itatler, for this 
matter, to what is llieie said cutieermug it. 

As to the Si.t o\i> Hk \N( II, eonccriiing those who arc charged 
as acccssaiics. 

Sect. 53. The statute is in the following words: — “ Those who 
" are accused of the receipt of thieves 01 felons, or of eommand- 
'* luent, or of force, oi of aid of felony dune, shall be repIt visable, 
" itc.” It is observable, that notwitlistaiitling the stutiitu men- 
tions only those who are accessary by leceivmg feloni^ or by 
commandment, foice or aid, yet all those who are accessary to a 
felony any other way,(u) as by persuasion, nr any other procure- 
ment or abctiuent. have always been taken to be within the 
equity of it; and most of the booksf^) relating to this matter 
seem generally to hold, that all accessaries, whether to homicide 
or any otlier folony, are bailable till the principal be convicted or 
attainted; and that they are bailable, even after such conviction 
or attainder, upon theirfc) pleading to the indictment, and do not 
express any limitation or restriction, that they be of good fame, or 
but slightly suspected, Scc. And in the case(d) of 25 Edw. 3. 
44 . pi. 14. wherein a person appi'aled of murder, as having 
holder the deceased in his arms while the other killed him, was 

not 
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not let to aiaiapriae; die reafOtt .it by the reporter is, 

because the defendant was in a manWHr a principal; for that 
otherwise, being an accessary only, he ought to have been let to 
mainprise by the intent of the statute. Yet I find it made a 
quare in the Year Itook of 21 Edw. 4.(a) Whedier accessaries 
are to be let to bail of course? And perhaps it may be more rea- 
sonable to intend, in the above cited c^ of 85 Edw. 3. that 
such person was denied the benefit of mainpiise by reason of the 
notoriety of hie guilt; for it seems clear, l^th firom die ^^is- 
ter,(5) FitzherbertfCe) and Dalton,(d) that accessaries to felonies 
arc not to be bailed unless they be of good reputation; and if the 
want of a good reputation, which is at -most but a very sliglit in- 
ducement to presume them guilty of a particular crime, be a good 
cause to exclude them from the benefit of mainprise, which is 
given them by the general words of the statute, it seems strange 
the strong and unquestionable evidence of their guilt should not 
much more exclude them from it; especially considering thdt it is 
an allowed rule,(i!) that bail is only proper where it stands indif- 
ferent whether the person accused were guilty or innocent. And 
since later statutes have, in many cases, excluded accessaries be- 
fore the fact from the benefit of clergy, it seems absurd to say, 
that persons notoriously guilty of being accessaries to the crinu's 
which exclude them from the heiielit of clergy, shall be admitted 
to bail; whereas, if they had been committed to prison on the like 
evidence of guilt, as principals, for felonies within the benefit of 
clergy, or even for inferior oft'ences of an enormous nature, they 
4’ould not have bud the like privilege: and therefoie, since the 
geiH'ral words of the statute concerning the replevising of acces- 
saries, arc agreed to receive the above-mentioned limitations, that 
they ought to be of good reputation, anil also to plead first to the 
indictment, if the principal be attainted ; why should it not be 
reasonable to admit this further restriction, that their guilt be pot 
notorious? which seems admitted to be implied in most of tfbe 
other clauses of the statute, which yet are |>eniied in os general 
words as that relating to accessaries. Hut this matter seems at 
this day to be put beyond all question, by 31 Car. 8. c. 8. s. 81. 
by which it is recited, That many times persons charged |ivith 
petit treason or felony, or as accessaries thereunto, are conimif* 
ted ou suspiciou only, whereupon they are baUablo or not, ac- 
cording as the circumstances making out that 8us]Mcion are more 
or less weighty. See.’* And thereupon it is enacted, 'fhat no 
** person so charged, shall be removed or bailed by virtue of that 
** act, in other manner than he might before.*’ From which it 
seems clearly ta» follow, that where there are strong presumptions 
of guilt against a person so charged, he neither was bailable be- 
fore that statute, nor is now bailable by virtue of 

As to the Second Point, vis. In what cases bail is grantabie 
by justices of peace, 1 shall endeavour to shew, 

1 . }low far it is grantabie by construction of the statutes, and 
commission w hich gives justices of peace a jurisdiction over cer- 
tain crimes, without saying any thii^ concerning the power ttf 
grautiug bail. 

‘2. How 
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ft. How far it it ||nmtahle by the «tetute«>'i]wciii[il^ relating to 
the power granUng bail. 

As to the First Point, 

^ Swt. 54. It seems that wherever justices of peace have juris- cokr, B. anil 
dirtioii of a crime, thqr may bail the person indicted before them Miuiip.(; 
of such crime, upon ench circumstances for which other courts 
may bail the person so indicted before tliem; for that it seems to 
be a good general rule, that so far as any persons arc judges of 
any crime, so far they have power of hailing a person indicted be- 
fore them of such crime. And, upon this ground, it seems clear, 
that any two justices of peace, whereof one is of the quorum, 
may, of comiuon right, bail persons indicti'd before the sessions 
of justices of peace, for that any two such justices may h« ar and 
determine the indictment, (a) Also it hath been holdeii, that any (n) S 4 s.> the 
one justice of peace hath the like power in relation to persons .so above 
indicted, because every sucl^ustice, being a judg(‘ of tlie court 
which is to determine the offence, seems consetpiently to have a r.u. ms. ‘ 
discretionary power of judging whether it be baduble, and of ad- Summary, to.>. 
mitting the party to bail. And this seems to be implied by the 
statute of 1 Kich. c. 3, which, giving one justice of peace 
power of bailing pcrson.s arrested for felony, “ m like form as if 

such persons hud been indicted at sessions/* clearly sup|K>ses, 
that if such persons hud been indicted at session.^, they might 
have been bad<‘d by any one justice: and if any one justice of • Hair, i:t7. 
peace had such power of hading the persons so iiidicled at ses- 
sions. befun* the statutes specially relating to tin* power of jus- 
ih'es of peace in granting bail, it seems that he stdi lias the same 
power ill relation to persons so indicted of any bailable crime un- 
der the degree of felony ; fiocunst^ the said statutes seem not to 
restrain him in any such case, tinder the <k‘gree of felony, fiotii 
any power which he lawfully might claim before. Also it seems 
to be agreed, that any one justice of pence might always in his 
discretion either bail or imprison one who has given another a 
dangerous wound, according as it shall ap|M‘ar from tiic whole 
circumstances, that the party is most likely to lito or die, for that 
evciiy such justice being a principal con.servator of the p«>ace, the 
offeitce at present being only an enormous breach thereof, and no j| ^ 
felony, seems ^operly to come under bis conusance. 

As to the Second Point, viz. How far bail is grantable by 
justices of peace, by virtue of the statutes specially relating to 
their power of granting bail. 

Sect. 5.5. It is recited by 1 Kich. 3. c. 3. That divers per- e ii«ir isr. 
sons had been daily arrested and imprisoned for suspicion of 
felony, sometime of malice, and sometime of a light suspicion, 
and so kept in prison, without bail or mainprise, to their great 
vexation and trouble:*’ and thereupon it is enacted, ** That every 
" justice of peace in eveiy shire, city, or town, may, by bis or 

their discretion, let such prisoners and persons so arrested to 
** bail or mainprise, in like form as though the same prisoners or 
" persons were indicted thereof of record, before the same jus- 
*• tices at their sessions.” 

S$et. 56. But it is recited by 3 Hen. 7> c. S. ** Hist by colour s Hale, t3r. 

of 
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of the •8h1 otatote of 1 Rich. S. diviii natwons which were not 
mainpernable, were ofjentimes let to bair akuf mainprise by jus> 
licea of peace, against the due form of law, whereby many felons 
had escaped, to the great displeasure of the king, and annoyance 
of his liege people; and thereupon it is enacted, That the jus- 
" tices of peace in every shire, city, and tonm, or two of them at 
"least, whereof one to be of the quorum, have authority and 
" power to let any such prisoners or persons mainpernable by 
" law, that have been imprisoned within their several counties, 
" ci^, or town, to bail or mainprise, unto their next general ses> 
" sions, or unto their next general gaol-delivery of the^ saiiiu 
" gaols, in e\ety shire, city, or town, as well within franchises as 
" without, where any gaols be, or hereafter shall be : and that the 
" said justices of peace, or one of them, so taking any such bait or 
" mainprise, do certify the same at the next general sessions of 
" tlic peace, or the next general gaol-delivery of any such gf^I, in 
" every such county, city, or town, next following after an^^such 
" bail or inainirrise so taken ; on pain to forfeit to the king for 
" every de^ult thereupon recoriled, ten pounds: and thm.thc 
" aforesaid act, giving authority and power in the premises, to 
" any justice of the peace by himself, be in that behalf utterly 
" voiti, and of none efl'cct.” 

tltiiW, tS7. Seel. 57, And it is recited by 1 and Pli. and Mary, c. l.'t. 

" That since the said statute i»f 'J lieu. 7- one justice of peace, 
in the name of himself, and one other of the justices, his compa- 
nion, not making the said justice party nor privy unto the ease 
wheretirre the prisoner should he hailed, had oftentimes hy sinis- 
ter labour and means set at large the greatest and notahh'st 
(tifenders, such as be not replevisable hy the laws of this rcaltu, 
and yet the rather to hide their afteetious in that behalf, had sig- 
nitied the cause of their apprehension to he «udy for suspicion of 
felony, whereby the said oil'i-ntlcrs had and did daily escape 
punishment. Sec.” And thereujron it is enacted, " That from the 
•• first tlay of April then next coming, no jnstiee or justices of 
** peace shall let to bail or mainprise any such person or persons, 
*' who. fur any ofi'ence «>r otfences hy them, or any of them, coin- 
*' mitted, be ileelared not to be replevisable. or he forbidden to be 
" replcvised or bailed by the above-mentioned statute of VV'^cst- 
'* minster the first.” 

Sect. 5S. And it is further enacted, par. “ That any person 
** or persons arrested for manslaughter or felony, or suspicion of 
" manslaughter or felony, being bailable by the law, shall ifot be 
** let to bail or mainprise by any justices of peace, if it be not in 
** open sessions, except it ^ by two justices of the peace at the 
** least, whereof one to be of the quorum, and tlie same justices 
** to be present together at the time of the said bailment or main- 
" prise; which bailment or mainprise they shall certify in writing, 
" subscribed or signed with their own hands, at the next general 
" gaol-delivery to be holden within the county where the said 
" person or persons shall be arrested or suspected ’* 

Sect. SQ. And it is further enacted, par. 4. " That the said jus- 
" tmes, or one of them, being of the quorum, when any' such pri- 
" soner is brought before them finr any manslaughter or felbny, 

“ before 
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'* before anv bailment or maiQiMrise, shall take theeiawnatioti of 
" the said prisoner* and iiiforination them that bring him* of 
" the fact and circumstances thereof, and the same, or as much 
thereof as shall bo material to prove the felony, shall be put in 
“ writing before Uiey make the same bailment; which said exami- 
** nation, together with tlic said bailment* tlie said justices shall 
“ certify at the next general gaol-delivery to be holden within the 
limits of tlicir commission.'* 

Secf. (k\ And it is further enacted, par. 5. That the said jus- 
tices shall have authority to bind all such by recogni;tanc(; or 
obligation, as do declare any thing material to prove the said 
“ alienees or felonies, to appear at llie next general gaol-delivery 
** to be Inddeii within the county, city, or town corporate, whore 
" the trial tbert^of shall be, and tlien and there to give evidone«' 
against the party at tlie time of bis trial* and shall ccrtif> as 
welt the same evidence, as such bond or bonds in writing us be 
“ shall take, at or before the time of his said trial thereof to be 
" bad or made. And in case any justice of peace of quorum shall 
“ oliend in any thing contrary to the true iiitenl and meaning tif 
this act, the justices of gaol-deliveiy, wlieitj such oirence shall 
“ happen to be coniinitted, upon liiie proof thereof, by examina- 
" tion before them, shall, for itvery sneli oH'ence, set such line on 
“ every of the same justices, as the same jiiMlices of gaol-«lelivcry 
*‘ shall think meet, lk,e.'’ 

5V<7. lil, lint it is provided, par. 0. " 'Fhat justices of peace, 

" and coroners, witlini the city of l.ondon, and tii«% county of 
“ Middlesex, and in <t(her cities, horouglis, and towns corporate, 

•• shall, within their .s«oerai }urisdielions, have authority to let to 
“ hail felons and prisoners, m such muiuier and form as they hud 
been before accustomed ; ainl also shall take exaininalious and 
“ bonds, as is aforesaid, upon every hailiiient by them made, and 
certify every sneh hailnient, bond, ami examination, at the next 
general gaol-rleli\erv, &c.” 

From these statutes the fidlowing particulars ap|>ear most ob- 
sc.rvahle. 

Seel, GS. FiUst* 'I'liat it seems clearly to he implied by the 
above-mentioned statute of I Kieli. .'h c. which autliorixed any 
one justice of peace to hail a person on a slight suspicion of 
felony, ill like iiiaiincr as if such person hud been indicted at acs- 
siona. that before that statute justices of peace could bail those CoLi-, lUil and 
only for felony who had been indicted of it licfore them. -And j*,y' 

by parity of reason it seems also to follow, that they had no ' ' 

power to bail persons for any other crime before such indict- 
ment. unless it were an oflTence directly tending to die breach of 
the peace; the bailing of persons for which seems properiy to 
come under their conusance as conservators of the peace : and Supn, mi. M. 
therefore it seems difficult to maintain the power of one justice 
of the |>eace to bail a person for any other crime, unless it be by 
some statute limited to the conusance of one justice, or the party 
have been indicted for it at sessions, because the commission* in 
giving a justice a general jurisdiction over any crime, shall be 
construed so far only as to give him a power to bail a person ac- 
cused 
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CQltd of it, fli it makes him ft judge it, which he cannot he till 
he come* regularly before him by indictment; and tlie statutes 
above^entioned, specially relating to the power of justices of 
peace in granting bail, expressly require the conusance of two 
Justices. 

Sect. 63. Secondly, That justices of peace have no power 
to bail any person not replevisable by the above-mentioned sta- 
tute of Westminster the first, c. 15. from whence it seems to 
follow, that a person under the actual commitment or arrest of 
any other magistrate, or even of a private person, for any crime 
declared to be irreplevisable by that statute, as treason against 
the king’s person, arson. See. cannot be delivered from his impri- 
sonment by the bailment of any justice of peace. Yet if a person 
at large be only accused of such crime, on a slight suspicion, be- 
fore a justice of peace, it seems that the justice ought apt to 
commit him, but to take surety of him to appear before a proper 
court, as hath been mure fully shewn in relation to the sheriff, 
section 46. And inasmuch as the above-mentioned stetutc of 
1 and 2 Ph. and Mary, c. 13. expicssly mentions the bailing of 
persons for manslaughter, as well as fur other felonies, there can 
be no doubt, but that justices of peace may, by force thereof, 
safely bail any person imprisoned on a slight suspicion of a fact, 
clearly appearing to be no higher an offence than manslaughter, 
and much more if it appear to amount to no more than homicide 
by misudveiiture, or in scif-tlefenee. Yet it seems to he agreed, 
that siicli justices must, at their peril, take care that the offence 
in truth amouiited not to murder; and that they ought in no case 
to bail any person who manifestly appears to have been guilty of 
any of the homicides ahove-ineiitioned, cither by his own con- 
fession, or the notoriety of the fact, not only because the abovc- 
inentioiied statute of Westiiiiiister 1. c. 15. which is the pattern 
prescribed by 1 and 2 Ph. and Mary, for the direction of justices 
of peace in relation to bail, expressly excludes all persons from 
the benefit of it which are guilty of open and manifest uflenres; 
but also because the statute of Gloucester, c. i). is express, that 
all persons who are guilty of homicide by misadventure or in 
self-defence, shall be kept in prison till the next coming of the 
justices itinerant, or of gaol-delivery. ' 


Sect. 64. Thirdly, That the chief import of these statutes is 
to shew in what manner persons are to be bailed by justices of 
peace, and not to declare what persons are bailable by them; in 
relation to which matter, the old rules of the statute of VVest- 
minster the first, are generally still to be followed, w hicb, extend- 
ing only to criminal offences, punishable in the ordinary way by 
indictment before the sheriff, &c. give no power to bail persons 
taken on process in civil actions, or for contempts to sa}terior 
courts, as by process of rebellion out of chaocery. And theie- 
fore by a reasonable construction of all these statutes, justices of 
jpMwe have no power in any such cases to admit any person to 


^ to the Third Point, viz. Where bail is grantabie by the 
juitkes of gaol-delivery. 
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Stages, It aeeuM to be clea^jr «t. dtis day, that (a) Cfom. 16 - 1 . 

awh juBti^ may bail an^ person convicted b^bra them ot bomi- i«9. 
eWe by misadventure or in self*defence, the better to enable him iu^nwry, loi. 
to purchase his pardon. And if a person convicted of man> 104 . io.v‘ 
slaughter before such justices purchase his pardon, it seems that Mi. 

they may (6) 1^1 him, even after their sessions is determined, till 
die next sessions of gaol-delivery, that he may coine in then and s. p.'c.'is, is. 
plead his pardon, for that the power of such justices seems (c) C<m. ss £<i. s. 
to continue for such purposes after their sessions. Also (d) if a 
man be convicted of manslaughter before such justices, against V’ Coronr, sss. 
plain evidence, it is said that they may bail him till the next scs- M«inp. 1 . 
sions of gaol-delivery, in order to purchase his pardon in the 
meantime. But it seems, (e) that justices of peace have no Summary,' lut. 
power to bail a man in any of these cases, because they are tied (>> Vide tup. 
up for the most part to the rules prescribed by the abovc-incn- (,jfcrom!.V54. 
tioneil atatute of Westminster the lirst. But this statute, not (f) \,) Summiu’y, ' 
rxteli^Mfl|(. to justices of gaol-delivery, seems to leave them a ois- 
crctioVliny power in those cases wherein it restrains the sherilT gs^'clmu***^** 
fronr^ilBiittitting persons to bail. And therefore if a defendant, in liiiiioii, c. 114 . . 
an apphal of death, plead an excommunication in disability of the ^^* *"**• 
plaintiflT, it seems to be holden by Staundford, (g) that such Jus- ^)s. p.c.7t. 
tices may bail the defendant from day to day till tno plaintilT »iaU 
be absolved, for that otherwise the defendant might lie in prison 
for ever, without any opportunity of coming to his trial. But it ^a)P. Msinp.s. 
is obsen'ahle, that the books (A) which are cited for the maintc- 
nance of tins opinion, speak only of an appeal of^roblMsry: yet J«atr«fy, 
if justices of gaol-delivery have such power of bailing persons in 
the case of death, on the circumstances aliove-rocntiuned, as it 
seems agreed in the cases above cited that they have. I do not 
lind any reason why they may not, us well u|K>n other such like 
circumstances, bail persons indicted or appealed b«*fure them of 
any other crime, in such manuer as the court of King’s Bench 
may do, as shall be more fully shewn under the next point. 

As to the Fourth Point, viz. Where bail is grantable by the 
courts of W'estminstcr-hall, 1 shall endeavour to shew : 

I. Where itb grantable by the court of King’s Bench. 

II. Where by the other courts of Westminster-hall. 
to the first of these points, 1 shall consider, 

1. - Where bail is' grantable by the court of King’s Bench to a 
person imprisoned by the king's special command, or* by the 
order of his privy council. 

2. Where to a person committed by either house of parlia- 
ment. 

S. xWhere to one committed by the court of Chancery. 

4. Where to one committed by an inferior court of record. 

Where to one expressly excluded by the above-mentioned 
statute of Westminster the first, from the common benefit of a 
replevin by Uie aheriff. 

As to the first of these particulars, utz. Where bail is grant- 
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able'by tbe coturt of King's Bench to • p&Mn iiujmsoned by the 
Idf^e command, or by the order of the pnvy oouihal. 

($»:/. 6G. I do not find but that wherever (a) a commitment by 
thfs* privy council hath specially expressed the crime for which 
the party hath been coi^itted, this court has always admitted 
him to bail, ou the like circimistances on which, in ^scretion, it 
will grant bail on other commitments. (6)^ And wherever it has 
appeared, that persons have been imprisoned by colour of a 
usurped autboriQr, pretended to be derived from any patent what* 
soever, contrary to law, it seoms that the said court hath always 
discharged the persons so iuiprisuncd, without bail. But there 
have been formerly many opinions, (r) that persons committed by 
the special command of the king, or of his privy council, without 
expressing any otiici cause of the coiniiiitineiit, weie not bailable 
by any court whatsoever, without some intimation of tha lung’s 
consent to such bailment, by letter fiom the privy cotm;^ or 
oUierwise. And a distinction (d) was taken by some between a 
commitment by one of the privy council, and a commitment by 
the whole body; and that the former ought indeed to set forth 
some other cause of the commitment b(‘^ideH the command of the 
person who rnadi* it; but Uiat the latter needed not any. 

Serf. 67. But this matter came afterwards to be very solemnly 
debated in the famous ease (e) of Sir John Corbet ami others, 
who, being imprisoned by a warrant fiom the privy council, about 
the thud year of tbe reign of King Charles the First, moved the 
court of King’s Keiieli to admit them to bail upon their habeas 
corpus; whereupon it was returned, that they were detained in 
the prison of the Fleet by the special command of the king, sig- 
iiibed to the warden by a w arrant of some of the members of the 
privy council; in which wan ant no other cause of the imprison- 
ment was contained but stirh special eommand: and it was 
strongly urged on behalf of the prisoiiern, that such imprison- 
incut is against the statute of Magna Chaita, c. 29. which pro- 
vides, ** 'I'hat no fiecmuii shall be taken or impiisoued, and that 
** the king will not pass upon him, nor condemn him, but by the 
** Judgment of his peers, or the law of the land;” otid also against 
many other statutes if) made in alKniiance of Magna Charti^ by 
which it is ordained, *“ That no man shall be takra by petition, 
" or suggestion, made to the king or to his council, unless itt>be 
** by hulictinent or presentment, or by process by original writ ; 
** and that no man shall bo imprisoned, 8cc. without being 
** brought to answer by due process of law ; nor be put to an- 
** swer without presentment before justices, or matter of record, 
** or by due process, and writ original.” And it waa mgued, 
that the liberty of the subject would be precarious, and lie at the 
king’s mercy, if persons wlio happen to incur his displeaaaRe, for 
what perhaps the law esteems no crime, should by aacans of such 
a commitment be liable to be for ever imprisouM, without any 
possibility of redress; and that it aeema incouMstent with natural 
justice to expose a man to so severe a punishment for a supposed 
crime alleged against him, vririmut giving him aa opportunity of 
clearing kunself by a lawful trial. And it was further urged, 
rikat according m the opinion of Sir Johr Markham, in the time 
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of Kiof Edwwd th« Fourth, the king coiihl not so much m sHotc.tsu 
•n^ ft man upon suspicion of tieftson or felonjr. as any of his 
aubjects may; for that if the king should do vir<mg» the party 
could have no action against him* Also it was insisted, dmt the 
l^amble of the statute^ of Westminster the first, c. 5. which 
declares, ** That persons imprisoned by the kii^s command have 
** always bwn taken to be irreplevisable,** must be intended only 
of a replevin by die common writ de hontute repiegkuuht or by 
the sheriff ex opicMi without writ, for that it speaks only of a 
replevin by sheriffs and others, and dicrefore shall not thken 
to extend to superior courts. And it was never diought that the 
court of Kingfs Bench was restrained by it from bailing persons 
imprisoned for homicide; and yet all such arc equally nWlared 
by the statute to be irreplevisable. Many precedents, also, were 
alleged, whereby it appeared, that persons committed by the 
kin^a special command, bad been discharged U|>on writs of 
haeMe eorfm. 


Sectm 68. But on tlic other side it was argued, that such com- 
mitment could not reasonably be intended to be against the pur- 
view of the statutes above cited, inasmuch as the said statute of 
Westminster the first, c. 15. which was made in the very next 
reign afU'r that in which the statute of Magna Charta was made, 
it was declared to be a settled and undoubted |K>int, tluit persons 
committed by the command of the king, which, as it seems to be Vide mip. wet 
agreed, is to be understood of the king’s special, absolute, and 
extra|udtcial command, are not replevisable : and it cannot be 
imagined that so high a icgard should be paid to such a commit- 
ment, if it were thought to be illegal, and contrary to Magna 
Charta. And it was insisted, tlint commitments of this kind have 
often been allowed by the (a) courts of jii>Uce, and arc mentioned fa) VMr 4up. 
by authors (5) of the best credit since the above cited statutes, 
viithout any the least objection to theii legality, and as depriving 7 ^^, 7 , ‘ * 
the party imprisoned by them from the cuniinun Ix'iiefit itf the f.N.'n. 0 . 
writ of n'ple\in. And it was also strongly iiiged, that there ait: 
often secret causes n«)t fit to be divulged, which may uiakt* it 
necessary for die safety of tlic statu, in suniu particular ciicuin- 
stances, to reatruin some persons from their liberty for a certain 
time, and diat the king, >tlio is entirely entrusted with the 
mknagement of state affairs, shall be presumed always to act for 
the public good ; and that it is immodest for any of his courts to 
question the justice of his proceedings of Uiis kind, whicli the 
tamr seems wholly to have left to bis wisdom, or to suffer a siig- 
geatioB that he abuses his prerogative to cover oppression; and 
that the subject is in no danger of perpetual imprisonment on fiunh. Col. part 
Ikia account, fordiat die court of King’s i^nch hath idwaya used 
a idscretionary power over auch^ commitments, as well as all 
o t bC M , sum! tltorefore upon spemal circumstancea of hardship, 

■Mty admit persons under auai oommitmento to bail ; but that 
where there was nothing extraordinaiy in the case, it hath been 
the gen er a l course of tw court not to do it without a spedal 
order finm die council for as appeared fimn the examination 
ef most of the precedents relating to this matter. And therefore 
in the ease above-mentiooed, ^ conrt of King's Bench was 
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ttUntoioiM in opinion, that Sir John C^et, and the odier gen- 
tfmpert so committed by the king’s special command, as is above- 
mentioned, had no right, primafade, to demand the benefit of 
bail, %vithoat the consent of the council, and therefore remanded 
them. 
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Sect. GQ. But this matter being afterwards considered in par- 
liament, and it being the general opmi«n, the diief reason 
why those gentlemen ulcarred the king's displeasure was their 
refusal to pay the loans,, which, as they insisted, were demanded 
of them without sufficient authority; and it being evident, that if 
there were no certmn le^ remedy for tbe liberty of the sidMect 
against such a stnun of the prerogative, no man could be sa/e iu 
maintaining his property, cither in parliament or out of it, against 
a disputed demand from the crown, but would be liabl4||to dis- 
cretionary imprisonmcut, and that under colour of law, Intliout 
any certain redress from tbo htw ; it was thought neqeiinaty. on 
this occasion to draw up the famous Petition of Rig|d^,jmich 
WM afterwards assented to by the king, wherein, aincmg other 
things, the lords and commons complain to the king, ** That 
against the tenor of the above (a) cited statutes, divers sulyects 
had then of late been imprisoned, without any cause shewed ; 
and when for their deliverance they had been brought before jus- 
tices by writs of habeas corpus, there to undergo and receive as 
the court should order, and their keepers commanded to certify 
the causes of their detainer, no cause had been certified, but that 
they were detained by his majesty's siiecial command signified 
b} the lords of his privy council, and ^et were returned back to 
several prisons, without being charged with any thing to which 
they might make answer according to the law: And thereupon 
the said lords and eoininoiis, among other things, humbly pray. 
That no fieemun, in any such manner as is before-mentioned, be 
imprisoned, o» detained, &c.” 

Sect. 70. And it seems to have been generally agiced, since 
the time of this petition, that wherever any commitment by the 
pi ivy council hath not expressed, with soini' convenient certainty, 
the crime alleged against the party, he oughtto he. bailed upon 
his habeas corpus. 

Sect. 71. And for the greater security of the liberty of^ffie 
subject against commitments by the command of the king, or hf 
his privy council, it is further provided and enacted, by 16 Gar. 1, 
c. 10. s. That if any person shall be committed, restrained 
of his liberty, or suffer imprisonment by tlie command at war- 
** rant of the king’s mmesty, in his own person, or by the com- 
mand or warrant of the council board, or of any or ffie lords tor 
others of his majesty's privy council; that, in every such case, 
“ every such person, upon demand or motion to thejttdlges of the 
King's Bench or Common Pleas, ha open court, shim without 
** delay, upon any pretence whatsoever,^ for die ordinary fees 
** usudly paid for the same, have forthwidi granted anlo him a 
** writ of rntfieni eorpm, to be directed generally unto all aiufevery 
*' sheriflT, gaoler, minister, officer, or other person in whose cus- 
" tody the party committed or restrained shall be, and such 

** sheriff. 
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** shvtiSp &c. «faall, «t the return of the eeid wri^ aiul according 
** to the command thereof, on due and convenient notice thereof 
** given unto him, at the charge of the party who requires or pro- 
cures such writ, and on security by hts own bond given, to pay 
** the charges of carrying back the prisoner* if he shall be re> 
** manded by the court, which cWiges shall be ordered by 
<* the court, bring or cause to be brought the body of the part^ 
*' before the Judges of the courts from whence toe same wnt 
** shall issue, in <qi>en court, and shall then likewise certify the 
** true cause of such his detainer or unprisoiuneut; and toere> 
** upon the court, within three court'days after such return made 
“ and delivered (e), in open court, shall proceed to examine and 
determine whether the cause of such commitment appearing 
** upon the said return, be just and legal or not, and shall there* 
** upon do what to justice shall appeitaiii, cither by delivering, 
•* bailing, or remandfing the prisoner: And if any thing shall be 
** othwMise wilfully done, or omitted to be done by any judge. 
** jmeiee, officer, or other person aforementioned, contrary to the 
** true meaning hereof, that tlien such person so offending shall 
** forfeit to the party grieved, his treble damages, &<>/* 

Sect* 78. But it is provided, par. 9* That the above-recited 
*' clause shall extend only to the warrants and directions of the 
cottucii-board, and to the commitments, restraints, and impri- 
sonments of any person or persons, made, commanded or 
** awarded, by tlic king's niujesty, his heirs or successois, in their 
** own person, or by the luids and others of the pri\y council, 
** and every one of them." 

As to the second particular, t>i£. Where bail is grantable by the 
court of King’s Bench to a person imprisoned by cither house of 
parliament. 

Sect. 73. There can be no doubt but tbat the highest regard 
is to be paid to all the pioceedings of either of those houses, and 
that wherever the coiitraiy dues not plainly and expressly appear, 
it shall be presumed that they act within th«'ir jurisdiction, and 
agreeably to the usages of parliament, and the rules of law and 
justice : Ami therefore, wherever it stands indifferent upon tlie 
return of a kaibeas corpus, whether a commitment by cither of 
tkMe houses were strictly legal or not, and the parliament be 
stol sitting, 1 can find no precedent that the prisoner hath been 
bailed by the court of Kuig's Bench. And it cannot, but be 
expected, tbat those houses would be apt to resent an attempt 
of this kind, which might seem to carry widi it an implicit reflec- 
tion on their honour, as unjustly depriving a subject of his 
litwrty, and puttii^ him under a necessity of demanding justice 
ftom another court, by unreasonably refusing to restore him to 
it; wjiich surely shall never be intended, where their proceedings 
^ capable of a more favourable construction. And, therefore, 
in Lior$i Shaftesbury’s case, who, upon his habeas corpus in the 
Kingfa jBencb, was returned to have been committed by die 
House of Lords for a high contempt committed against that 
house, the court would not take notice of any exceptions against 
the form of the commitment, as that it was too general, and did 
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aot mtprea* the nature of die eoatimtitp or in whA piece it Was 
commtf ted, 8cr. for that it shall be presumed* that it was such Sot 
which the lords might lawfully make such an order* and no other 
court shall proscribe to them in what form they ought to amke 
it. But if It be demanded, hi case a subject should be com- 
mittcd, by either of those houses* for a matter manilesdy out of 
their jurisdiction* wh^ remedy can he havef 1 answer, that it 
cannot well be imagined diat die law, whidi hwome no^ng 
more than the liberty of the stthject* should give us a remedy 
against commitments by the king himself, appearing to be illegsl* 
and yet give ns no manner of redress against a commitment by 
our fellow-subjects, Mually appearing to be unwarranted. But 
as this is a case which, I am persuaded, will never happen, it 
seems needless over nicely to examine it. (1) 
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Sect, 74. However it seems agteed, that a person committed 
fur a contempt, by die order of either bouse of parliameailk 
be diacharged by the court of I&g's Bench after a dimolttotei or 
prorogaUun of the parliament, whether be were committed during 
the sesHions or afterwards, for that all the orders of parliament 
are determined by a dissolution or prorogation; and all matters 
before either house must be commenced a-new at the next par- 
liament, except only in the case of a writ of error: and if the 
sukyect should be deprived of his liberty till the next parliament, 
which perhaps may not meet again in many years, no one could 
say when his imprisonment uould end. 


Sliom'r, too. 
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Sect. 75. But it is holdcii in Shower’s Report^ that a lord 
committed by the House of Ixirds, on an iinMachment of 
treason, and afterwards pardoned, cannot be distmarged by the 
court of King’s Bench, because the impeachment being in a 
superior court, the pardon must be pleaded there; and the com- 
mitment beiuff by the lords, Uie King’s Bench cannot take ronii- 
aance of it. Yet it seems to have been taken for granted, in 
the Lord Stafford’s case, that the court of King’s Bench may, in 
their discretion, bail a lord upon an impeachment of high treason, 
which ill that case they refused to do, not as a matter out of their 
power, but as a thing which they were not bound to do, and im- 
proper 
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|Mtop«r OB colMuteiBtion of the circ|linttitnce». And though 

. the reasoDs above cited from Sbower'a Kepoits seem proper to 
piove» tlud the court of King’s Bench cannot dischaig;e a prisoner 
from any impeachment in padiauient wliatsocver; yet they seem 
hy no means to prove, tliat they cannot bail him. But it is oh* 
aervable. that it doth not clearly appear, from either of the above- 
- jneutiooed reports, whether any parliament were sitting at Utie 
times of the motion for such discharge and bailment, or not ; hot 
it is certainly most likely to prevail in such a motion,, when no 
; parliament is sitting,, nor likely soon to sit. and after the party 
hath been long in prison ; because, in such a case, if he should 
not be bailed, he might be perpetually iniprisonctl for a crime, 
without any (^pfwrtuiiity of making his defence. 


As to the third particular, viz. Where bail is graiiinblu by the 
King’s Bench to a porsoii committed by the court of Chancery. 


S^I0 76. Little is said in the books, eveept in tlic reign of 
KingJ jinnies the First, at the time when Sir Ldward Coke was 
chief justice, when this matter was very much litigated, and 
occasioned great heats Ix'tueeii tiie two courts, and several |ier^ 
sons coiniiiitled to the Fleet by the chuiit'cllor were bailed by 
the court of King’s heiich, upon exceptioii.s to the generality of 
the form of the coiiiuiitmciit.s, a.s (n) not shewing the. time of the 
Gonimitinent, or setting (A) forth only the coiuniund of the lord 
chancellor as the ground of the iinprisoiiineiit, without mention- 
iiig any crime at all, or nicntioiiiiig the i:rime in (c) general terms, 
^ns for a coiiteinpt to the court of Chancery, without shewing 
what the contempt was, or at what time coiiiniilled : And one 
(d) Glunvil, who was generally committed by the command of 
the lord chancellor, without slotting forth any cause of .Mich com- 
mand, seems to have been haileil upon e.xaiiiiiiution of the merits 
of the ilecrec, for <iisobeyiiig whereof he was in truth committed; 
whereby it appeared that the decree related to a matter before 
adjudged at tlie coniinnii law, w hich was thought contrary to the 
purport of the (c) statutes of '27 Kdw. 3. c. 1. and 4 lien. 4. 
c. But this proceciliiig being resented by the lord chan- 

cellor, the sgid Claiivil was afterwards recoin iiiitted by him for 
tliu same matter, and yet was afterwards, on another Juilteas cor- 


g's UcMch : but 1 


pits, bailed tbe^econd lime by the court <if Kin., _ 

bave not mait|WtUi any precedent of this kind of late years; and 
bow far the long disuse of such like proceedings may have 
lessened the authority of the cases abovc-mentioued, ^may de- 
serve to be considered. However, it cannot but be expected, 
that tlie superior courts will pay the highest regard to one 
apotker’s proceedings, and be ready to presume, that they are 
agremible to law, unless the contrary appear, or the case be very 
Particular and extraordinary, which may perhaps reasonably in- 
■^laitoe them, in some circumstances, to make exceptions from 
■those general rules which in common cases usuall;^ govern their 
. diserdtton. But what case in particular may be said to be of so 
. extraordynaiy a nature, it would be needless and presumptuous 
for ' me to endeavour to examine. But u to the case above- 
Thefri n tde d , U^ich was formerly so much litigated, concerning the 
Chancery’s giving relief against a judgment at law, since H seems 

to 
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to bo settled at this day^ 'that the Chancery may, in some cases, 
give relief against the unequitable use of such a judgment, espe> 

> eially as to a point not relievable by law; whenever it stands 
indifferent whether the matter examined by Chancery, after a 
judgment at law, be of such a nature as is proper for relief in 
Cfaaticeiy, or not, it is not probable that an^ other court of 
WesUninster>liall will easily presume that it is not, when the 
chancellor, who is the proper judge, hath determined that it is : 

• and agreeably hereto it hatn been adjudged, that a commitment 
from Chancery for disobedience to a decree is good, without 
shewing what the decree was. 

As to the fourth particular, viz. Where bail is grantable by the 
court of King’s Bench to one committed by an inferior court of 
record. 

Sect. 77. It seems, that this court, having the supreme con- 
troul of all inferior courts, may, in discretion, on cons M b ra tion 
of the whole circumstances of any case whatsoever, bail any per> 
son who shall appear to have been unjustly or hardly deprived of 
his liberty by an inferior court. And therefore, wherever it shall 
cleariy and expressly appear, that a person hath been committed 
by any such court, for a matter which either is in truth no crime 
at all, or if it bo a crime, is not within the jurisdiction of such 
court, there can be no doubt but that it is a proper motion to the 
King’s Bench to bail him. But in what other cases in particular 
one may hope fOr the like success in a motion of this kind, it 
seems difficult to determine (C) ; for that every surh case depends 
upon its particular circumstances, which have great weight with 
the court in its determinations of this kind, in which it is m great 
measure left to its discretion. And therefore, though perhaps it 
may bail a man on a commitment by a mayor of a town, or jus- 
tice of peace, or other inferior magistrate, for a contempt, with- 
out shewing the particular nature of it; yet it cannot be expected, 
that it will with the like readiness bail a man on such a general 
commitment by a court of higher (a) dignity, as a court of qycr 
and terminer, or any other court of Westminster-hall; to the 
’ honour of whose proceedings the greatest regard is always to be 
given ; and on this ground chiefly, as I suppose, wliiere a person 
on a halteas corpus was returned to ha\e been coflunitted by an 
order of the Exchequer, fur not pacing a flue of fifty pounds by 
the ecclesiastical commissioners imposed upon him, the cuutt of 
*. King’s Jicneh (6) refused to bail him, though it lyas not shewn 
wherefore the said flue was imposed. And as a j^at regard is 
always paid to the dignity of the court by which the party is 
committed, so is it likewise to the notoriety of the offence; and 
therefore, where a person convicted of buying and sellii^ old 
money, before justices of oyer and femtiiier, was comniitted ia 
execution for the fine, by an order of the court not stiwtiy Imp* 

> mal, yet the court of King’s Bench refused (c) to bail him ; fiM* 
this reason chiefly, because he was in execution, and his commit- 
ment 


(t) In Ibr CM. of w inprewed .pprentfeo. tiw pta. X^rd M«MlS«ld, S Msjr, 13T9. UAdsl. 199, 
Xini^ Bnich nwy Iimio * .wrant to bring him op, tdO. 
witbost iHiUkig lata to tb. ckcvii; of a Mmm mw 
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meat wms defective only in point of fbraik jAIio where pertons 

taken in execution for their fines to the ktaf, set on diem by a 

sessions of justices of peace, have not oidy brought their habea* 

corpu, but also their writ of error in the King's llench, and SsikeM, sss. ^ 

assigned errors, yet the court has refused to bail them. - JSut 1 

take it for granted, in those cases, which are but briefly reported, 55 . 

that appeared upon the whole record, that such fines were iSkt. sss. 

legally imposed. Also it seems, that the said court has some- 

times been induced to deny persons committed by odier courts 

by warrants not strictly formal, the benefit of bail, for the 

cnoruiity. dangerous tendency, or obstinacy («) of their offence, <«) 1 BuUt. 48 

which if it had been attended with less aggravating eircuinstauces 

might not have excluded them from it. Also the saul court, in isri'sil. 

determining whether it be proper to bail a man eoininittcd by <fc) 1 l<aU.tta» 

another court, usually considers all the other circuinslanecs of 

the ca^, as tlie length (b) and hardship (c) of the iinptis<iinent. tt. 

and aifeh like, ill order to gi\e such a determination upon the 

whole, as may be most agreeable to tlie honour and prerogative 

of the crown, and the liberty and safety of the subject. 


Sect. 7B. Hut it seems to bo agreed, that no one ran in any 
case co'ntrovert the truth of the return to u habeas corpus, or plead 
or suggest any matter repugnant to it. Yet it hath been holden, 
that a man may confess and avoid such a return, by admitting 
the trutli of the matters contained in it, and suggesting others not 
repugnant, which take oft' the effect of them. And upon this 
ground, W'bcre one Swallow, a eiti/en of Iwmdon, was committed 1 Sid. saT,>88. 
for refusing to accept the office of an alderinau of the said city 
to which he had been cU'rted, and the riistoui of the city justify- 
ing a commitnieiit for such a refusal, and Uie election and refusal 
were set forth in the return to the habeas corpus, he filed a sug- 
gestion in the crown office, that he was an officer of the king's 
mint, and that all such ofliccis were evempted from all city- 
offices, both by pre.scriptiun and by tlie king’s charter: and there- 
upon, the patent of tlie grant of his office, and also the patent of 
the exemption, being enrolled in the court, he was discharged. 


Sect, 79* ANo the court will sometimes examine by affidavit the 5 Mud. S9S. 
circumstances of a fact on which a prisoner brought before them 
by an haheeti corpus hath been indicted, in order to inform them- *•'"“*■* ***■ 
selves, on examination of the whole matter, whether it be rea- 


sonable to bail him or not. And agreeably hereto, when* one 
Jackson, who had been indicted of piracy before the sessions of 
admiralty (d) on a malicious prosecution, brought his habeas 
corpus in the said court in order to be bailed, the court examined 
the whole circumstances of the fact by affidavits; upon which it 
appeared, that the prosecutor himself, if any one, was guilty, and 
CMtAtd on the present prosecution to screen himself; and there- 
upou the court, in consideration of the unreasonableness of the 
|irosecution,‘ and the uncertainty of the time when another ses- 
sions of admiralty might be holden, admitted the said Jackson to 
bail, and committed the prosecutor till he should find bail to 
answer^ die facts contained in the affidavits. 



As to the fifth particular, viz* Where bail is grantable by tbe 

court 





mmm. 
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Cfratt of Kidg'* a^HxkUuh^ by the above-meotioned 
.•mtuto of Wentminster the firs^ from the commoti benefit of a 
jn|>leiriii by the eberiff. 

. ^ Sect. 80. It cannot be doubted, but that, notwithstanding 

(a) f l^taae, neither (e) the judges of this nor of any other superior court of 
iM. iro. justice are strictly within the purview of that statute, yet (b) they 
***• will always, in their discretion, pay a due regard to the rules 
SuniqNiiy, 104 ^ prescribed by it, and not admit a person to bail who is expressly 
declared by it to be irreplevisable, without some particular cir- 
cunistancc in his favour. And therefore it seems difficult to find 
8u|i. •. 55. an instance where persons attainted (r) of felony, or but con- 

victed thereof by verdict general or (r/) special, or Notoriously (e) 
guilty of treason or manslaughter, &c. by their own confession or 
otherwise; have been admitted to the benefit of bail (3), with- 
out some special motive to induce the court to grant it: as 
(a) Dyer,?79?* ^bere ( /’) a person taken by a capias ut/agatarn, on an appeal of 
1 Bulut. lir, os* felony/by the name of J. S. gentleman, pleads that his name is 
g) 1 liuti. sou. J. S. yeoman, and not gentleman, and so he is not the same per-* 
son who was outlawed, in which case the court in discretion 
114. * * niay bail him; for until the plea is determined, it appears not 

S Morl. 4 .VS. whether he were the person intended, or not: or where (g) a 
vuesop. H*ct. p^|.gQ|j outlawed alleges an error in the record, in which case 
1 Siilk«4ci, 105. also the court, ex gratia, may bail him, especially if the error be 
apparent: or where a man is conxicted (A) of felony, upon evi- 

Suiitniarv, 101 . deUCC 

9. P. C.>4, (g) 19 II. 6. S. S. r. C 74. 9 Inst. 180. 1 Sid. 516. (h) Crom. 151. 


Lstch. IS. 
S.P.C.74. 75« 
Skinner, 68Xi 
5 Mud. 454, 
455. 


(.5) TiiP court of King’s Bench Ims power to 
bnil 111 nil cases whatsoever. Lord Mnnsiirlti, Cuw* 
iicr, 5:1.1; ttud the judges will hi gi*neriil esenise 
It in favour of u pHtofier in every case not capttAl ; 
ill CApital cascH, where therein oii^ cirrum^tHneo to 
IihIuc'c tlio ciniit to suppoHi* be may he iiinocviit; 
mid ill every case where the charier ‘im not alleged 
with sufficient certainty. 1 Bac. Abr. nfitc<i. 
The itmri, tiiertfure. will buil a |H'rson cumniilted 
for high tronHon gcnemlly, if four Terms have 
elapsed and no prosecution ronnuenred. Strangi*. 
5. Or for treason done upon the high seas. Holt, 
83. So also a man ami liia wife comuiitled fur 
felony. If the ossImm have intervened and they 
have endeavoured to bring on the trial. Aiidr. 64. 
So also a person convicted upon an ap^wwl of mur* 
der, subject to an argument on a idea in abate* 
mciit. (llirtHit years having elapsed without either 
able lirtiigitigii on) providecT the appellant will ac- 
tually consent. Strange, 403. So also a person 
who was convicted of keeping an alehouse, kc, he 
Iwving hruiight arsrtiiwwrs. Strange, 551. So a 
pnnon lonvlctcd on an indictmeiit of ronrtier, and 
alkorwariis in custody on an appeal, unless the 
hjKigg rrrtities a dlsUtisbiction at tbc verdict. 
StVdDiK, BM. So olsQ a person a^ipealcd of tnur* 
dor Who has not been indioied, provided there is 
Ony dehtj on the part of tbo ap|iellafit. Slraiige, 
88^ 859* ^ So also a peiWO commuted for man- 
•laughtei, if it ap|fear to be no more upon the de« 
ra>sitioiii l>rfore the (.onnier. Strange, 911. It4^. 
Soalin iu unirdgf ond pan^ pleaded umi allowed, 
thfrdefeodnnt tboll not give even bail to anawer 
tbeappwdtbotHlhlhohRff U beyond aca, fet Not 


ia not within 5 Hen. 7. Strange, 1905. So also fn 
rape both prinei|>al and accessary will be bmled, 
if It ap{K*ar they do not mean to abscond. 4 Burr. 
9179. And the court is hound m dMo Juxtitur to 
Imil an accomplice iiiUtled to the king's pardon. 
Cow per, :i51. And iiltlioiigh it be not necessary 
to Mate in a warrant of comimtmrnt for felony tliat 
the uct was done /rleae'ioiy, yet unle^v it* suffi- 
ciently ap|M«ar to tlie coiut that a felony has been 
commiUed, thev are bound to admit the prisoners 
to b.i{l, Ilex t. Judd, 9 Fenii Rep. 955. 

But this court will not hmk jiUo the coroner's 
depc»Mlions to bail a gaolt r cuvnodlted for murder. 
Strange. 851. Nor will they bait an ap|>ellrc for 
murder unless circotustances Of delay appear on 
the part of the appellant. Strange, 8.54, 1^,8 
person charged with a highway robbery, if dio 
proMXutur attend and swear he it the iiian, not- 
withstanding a number of affidavits are produced 
to the contrary . Strange, 1158. Nor Ibr assisting 
ill the running of contraband goods, 4cc. Bunb. 
I<t5. Nor will the court order, at the hmaiMX of 
the priimner, a medical man to attend the person 
wounded by the prisoner, in order to ataie hla 
situation for the purpoee of bail. StniM, 547. 
Nor will Uiev bail an indfictmenl of mider 
upon an aAdavit tdT the fac& 1 Selkeld^ '1B4. 
Skinner, 685^ See also Bex a. Houmi^ CaUeoet, 
995. that upon apptieatioo to bail for feioira|, the 
court requestv to see the depositioiis; ami will 
ihvnce, if they tec just cause, whhout vmrdiiig 
the regoiaril^ or Uvegularity of the cevmroiaent, 
discharge, bw, or detain the |»rtaoner. 
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de^ ky iKtnth.h pUbify i^ipem lUjM'.oaiui HuA he v vot 
gwlfy «f it; ia iribidb om •v«ii tbtjMlieet of gaolnleiivei^ may 
bul ainn or wh«re (a) it appeora to the court that tlio prosecu* <.«'> ^ Mikdcm, 
tor of an indic^ent. »r the plaintiff in an appeal, hath unreason- 
ahfy delayed hia prosecution; aa where two nihils are returned i Uuin.^ 
upon two writs of scire Jacias awarded against a plaintiff in au »». 

appeal remo>ed by certiorari into die King’s Bench, and the pri* 309, 

soner hath lain a long time under confinement: or where ^ 6 ) the a 06 . 
defendant in an appeal hath pleaded an excommunication in dls- ^ *** 
ability of the plaintiff; in which case it is apparent that the 
plaintiff cannot proceed at pr^nt; and if the defendant should B. Hi^p.ea. 
be kept in pfjiadn till the plaintiff be absolved, lie mi|^t be a 
prisoner for tifb: or where (r) it appears to the court, that the /«) 
defendant may be in danger of losing bis life, eitlwr by fiimine( 4 ) Cro.JM. 50 S, 
or a dangerous distemper, &c. if he continue longer in prison. bit, taa> 

As ^ the Skcond Point, viz* In what cases bail isgrantable 
by the hther courts of VVcstminster-liall ; 1 shall consider, 

First, How far it is grantable by such courts to persons com- 
mitted for caitses under the degree of treason or felony. 

Secondly, lluw far it is grantable to persons committed for 
treason or felony. 

As to the Fihst Point, viz. How far hail is grantable by the 
said courts to persons committed for causes under the degree of 
treason or felony. 

Sect.Sl. It seems (d) that the courts of Common Pleas 
and Exchequer, at any time during term, and the court of 
Chancery, either in tenn or vacation, may award a habeas f 
corpus by the common law, for any peivun couunitted for any Vaugliait, is<i, 
such cause, and thereupon discharge him, if it shall clearly 
appear by the retiini, that the t oiniuitutent was against law 
(as being made by one who had 110 jiirisdirtioii of the cause, 3 is. 

or for a matter for which by law i»o man ought to be punished), * J«ne», is, 
or bail him, if it shall be doubtful whether the commitment weie 193, 

legal or not, 8cc. However, it is certain at this day, that by soc. ' 
force of the habeas corpus act, par. 3 and 10. set forth more at 
large sect. 17 and 22. any of the said courts, in term-time, and 
any judge of either bench, or baron of the Exchequer, being of 
tlm degree of the coif, in the vacation, may award a habeas cor^ 
for any prisoner whatsoever who is bailable by die intent 
of that act, and thereupon bail him. 

As to the Skcond Point, t’tz. How far bail is gnmtable by 
the said courts to penous committed for treason or feleny. 

Sect. 82 . It is observable, that the above-mentioned clauses of 
the said habeas corpus act extend not to persons committed for 
tieason or felony, plmnly and specially expressed in the warrant • 
of commitment. Neither do 1 find any printed case, wherein ^ 
jpersons committed for such crimes have been bailed either by tJouthi** 

die 

(t) Tbe ftet of iwlUpoMtkm, upon which the comtitiitieaal or iuaily dbtemprr, or from the ael 
court will hell, woH be a pment indijipoiMion, of Ole ptfaoner. SO Modem, 3X4. Vids siM 
eiwag ftow tbo osniMaNat, m 4 Mt fron eey Sttangr, ML 549. Hilt,9a. Cowper.SSS, 
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Begitur, tri. 


t H«le, 196, 
1S7. 

(«)t Bulat 45. 
ihS f Jon. f 10. 
Lrviiiz, 106> 

1 slilufll. 

(d) 4 IiisL 178. 
1 flulflt 4b» 
f 1 11. 7. 9fK 
Con. t Sid. S10» 
Videf 
M Sum. 97* 
^fom. SS3. 
f IniC. 178» 
Dalt. c. H7. 
teisiiis contrary* 
(/) 1 Uolal ‘\S. 
(jr)4liiit. 178. 
8. P. C. 65. 

F. Muinp 13* 

21 11. 7. 20. 
Summary, 97. 

9 Hale, 125. 
Cun. F. Maiiip. 
12 . 

1 Black. 640. 
Strange, 911. 


(h) OalUe. 127* 
S.P. C. 77. 

4 InU. 178* 

(0S.P.C.r7. 


(k) 2 InMt. 150. 
4 fnst. 178. 

9 Hale, 126. 


(AIMt c*12f. 
Vito 4Bur.75. 
ST* A fbmo 
oofcn cannot 
Im kmittd by 
ta co yita a n ccg 
tocaaaa itcan» 
notbacilmied* 


th« court* of Common Pleas or Eschaqiier. -However it is 
tain, that in some cases persons committed for felony are bail* 
able by the court of Chancery. But our law-books being gene- 
rally silent in relation to these matters, I shall refer the reader 
for the more accurate knowledge of them to observation and 
experience. 

As to the Seventh General Point of this chapter, viz. 
In what form bail is to be taken. 

Sect. 63. It seems to be the practice of the court of King's 
Bench in admitting a person to bail, who is actually (a) present 
in court, upon an indictment or appeal (b) of felony, or other 
crime, punishable With loss (c) of member, to take (a) a sevei^ 
recognizance to the king in a certain sum from each of the bail, 
that the prisoner shall appear at a certain day, &c. and also, that 
the bail shall be liable for the default of such appearance, 8cc. 
body for body. And it seems (e) to be left to the discretion of 
justices of peace, in admitting any person to bail for felony, to 
take the recognizance cither in a certain sum, or else body for 
body. But (J') where a person is bailed by the court of King’s 
Bench, before the return of a capias awarded against him for 
felony, or (as it seems to be implied in the book cited in the 
margin that he may be) in any court for a crime of an inferior 
nature, it seems, that the recognizance ought to be only in a cer- 
tain sum of money, and not body for body. However it is cer- 
tain (g) at this day, that persons bound body for body, are not 
liable, on the forfeiture of the recognizance, to such punishment 
to which the principal is to be adjudged, if found guilty, but 
only to be lined, &c. 

As to the Eighth General Point of this chapter, viz. 
What shall forfeit the recognizance. 

Sect. 84. If on a bailment for felony, the usual (A) form, “ ad 
" standum recta de Jeloitid pradicta et ad respondendum domino 
** resit* be made use of, and at the trial the party stand obsti- 
nately mute, it may reasonably be argued, that in strictness tbo 
recognizance is forfeited, for (i) that the expressions above-hieii- 
tiotiM seem to import at least thus much, that the prisoner shall 
make some answer; and at the common law, before the statute 
(k) of Marlebridge, c. 28. if a person under bail had insisted, on 
his privilege as a clerk, and refused to answer to the crime 
alleged against him, his sureties were to be amerced ; and though 
the said statute has in that case excused the bail, yet an obsti- 
nate refusal to answer in other cases, may perhaps remain as it 
was at tiie common law. Mr. Dalton (/) ii^ed seems to be of 
another opinion, because the words above-mentioned are always 
used of course; ’but it seems strange, that words diottld be 
looked on as idle and htsigntticant because they are most nsnal 
and proper. However, if late practice and exMrience have be^ 
agreeable to the ebove-meutioned opinion of Dalton, as 1 appre- 
hend they have, they will certainly be of great force to maintain it ; 
Mid indeed it most be confessed, that if a man’s bail, who ate his 
gaolers of his own choosing, do as effectually secure his appear- 
tece, and put him as much under the power of the court as if he 
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had been hi the custodj of the proper twicer, they seem to have 
answered the end of the law, ana to have done all that can be 
reasonably required of them : But howsoever the law may stand 
in relation to this case, it is certain, that if persons be bound by 
recognizance, that J. S. shall appear in the King's Bench the 
first day of such a term, to answer to such an information against 
him, and not depart till he shall be discharged by the court, and 
afterwards the attorney-general enter a notk prot»jfui as to that Quwn r. Rrd* 
information, and exhibit another, on which the defendant is con- EMter, 
victed, and reuses to appear in court after personal notice, the 
recognizance is forfeited ; for being express that the party shall foruSM. 
not depart till he be discharged by the court, it cannot be satis- 
fied unless he be forthcoming, and ready to answer to any other 
information exhibited against him while he continues not dis- i iiumtw, to. 
charged, as much as to that xvhich he was particulaily bound to ^ stm. 431. 
answer to. But in such case it seems, that the recognizance 4 
shallop be forfeited by the party's not appearing in court the aii 9 . litsa. 
first day* of every term, after lie hath pleadtHl to the information, 
as it miiy be before he hath pleaded. 

i* Sect. 80 . But it is recited by 4 Geo. 5. r. 10 . that many re- 
cognizances haxe been estieated into the court of ICxcheqiier 
against persons for not appearing as pattiits or witnesses, or for 
not prosecuting indictments, or for otWrwiso not |>crforming tliu 
conditions of such recognizances, many of which neglects nave 
happened from the inattention of iguorant pt'opic; wlier<‘iipun it 
is enacted, “ That it shall be lawful for the barons of tlic lilhcbe- 
quer, upon afiidaxit and petition to be presented to them, by 
or on the behalf of the person or persons imprisoned or liable 
*' to be imprisoned on tin* forfeiture of any sueli lecognizaiices, 

** to discharg<‘ such person or persons, by order from the said 
“ barons, without any quietus (<i) to be sued out for that purpose. («) KorUirform 
** for which order no more than one pound and one shilling shall «><! iiH><ii«idof 
“ be taken by the officer appointed to give out the same.— Pro- ****'"*"<|j* 
vided that no discharge shall be given on such petition where cro. Cir.'c^m. 
** any debt is due to the crown, other than by the recognizances ci. at. 

" so prayed to be discharged; nor in any cases of defrauding 
his majes^s revenue by contraband trade, or assaulting Uie 
“ officers of the customs or excise in the execution of their duty, 
or any person or persons lawfully assisting them therein." (5) 


(5) Od f recognizance eatreated for not being 
pnoctiially complied with, if the petty take hit 
trial the neat aettion, he kbm comp^id for a tery 
amall matter in the court of Ezebequer, becaufe ihe 
eflStKt, thoogb not the exact form* of the rccognt- 
aam la complied with. 10 ModcrOf if 

Urn money be ictteds the court will order the pro- 
•cottoff'f cotta to be paid, and the anrplua returned* 
4 Burrow, ft 18 . 

Kecogpdtanoea in cases of felony are to be eciti* 
fied to the general gaol-delivcry , 1 and f Phil* 8 c 

Bfaiy, c* 13*<w-If a defendant indicted for peijury 
be acquitted, the bait shail be diicharged from Qieir 
renogniaancepmkmotioii, though the acquittal it tiol 
cQla^ on foeeni* lar the aoqnitial appeqra on the 
yrnfm, 1 Wilson, 5154— Ve&r thedciendmit nor 


<?HAP. 

hiK bail ran be called upon their recognisance with- 
out notice, except on the day on which the defend- 
ant is hound In appear* B* R. II* 957. And if the 
defendant do not appear upon that day, tlie court 
wUt not discharge the recogmsaficc, aiUuHigh ^ 
attomey-gencnl consent to it, but they will nrspita 
it uU the nest term* U hlodem, fOO. For tbe 
judges of 03 ^ and lermtner are the proper judges 
whether recogntsances ought to he v^trratM ot 
spared* 10 Modem, f78.— On con^icdoti, if the 
ofender be pardoned on condition of traniporta- 
tion, yet be oiay be surrendered in diicharga of 
Uul, feaoge. If 17, by writ of feifeu cerpm on tho 
crown side. Bat if he be actually on board Iha 
transport^ the ooiart will not issue the writ* 4 Bar^ 
sow, f05*« 
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CHAP. XVI. 


OF COMMITMENTS. 


And now I am to consider in what cases, and in what manner, 
olTctidcrs are to be committed. 

For the better understandiiqB; whereof 1 shall examine, 

I . What kind of offenders are to be committed. 

3. By whom. 

3. To what prison. 

4. What is to be done previous to their commitment. 

5. What ought to be the form of it. 

6. At whose charges they are to be sent to prison. 

7. To what court the commitment to be certified. 

8. By what means the party may be discharged from such 
commitment. 

As to the First Point, viz. What kind of offenders are to 
be committed. 

s Hole iss Sect. 1. There is no doubt but that persons apprehended for 
1S4. * ' offences which are not bailable, and also all persons who neg-> 

1 Burrow, 460, lect to oficr bail for offences which are bailable, must be com- 
mitted. (1) 

Seat, 2. And it is said, that wheresoever a justice of peace is 
impowered by any statute to bind a person over, or to cause him 
to do a certain thmg, and such person being in his prcst'iice 
shall refuse to be bound, or to do such thing, die justice may 
comnut him to the gaol, to remain there till he shall comply. 

As to the Second Point, viz. By whom such persons arc 
to be committed. 




1 10 H. 4.7. 

. 4. *0. 

3 Ed. 4. Sl>. Sr. 

eOEd. 4.6. 
to Ed. 4. 17, 
18. 

3 H. 7. 4, 3. 

• 11.7.3. 

11 Ed. 4. 4. 

F. F. Xmpm 8. 
(«>9Ed.e.t6, 


Soct, St It seems to be agreed by all die old (a) books, that 
wheresoever a constable, or private person, may justify the ar- 
resting another for a felony or ti'cason, he may also ju.stify the 
sending or bringing him to the common gaol.; and that every 
private person has as much authority in cases of thi.s kind a.s the 
sheriff or any other officer, and may justify such imprisonment 
1^ his (h) own authority, but not by the command of another. 
But (c) inasmuch as it is certain, that a person lawfully making 
such an arrest may justify bringing the perty to the comtable, in 
order to be carried by him before a jiAbtice of peace, inasmuch 


as 


•7. 10fid.4i.17. SaiUMf7,9t. IIS. t Hale, ISO. 1 Bum’* Just. 369. 


(ty A i irisBOwr ia the nmodj ot the met- 

Macnr, m • wamat from the aeonHaiy w ataie, 
wlw k iMWisht into Um kini'* bmea liy Maw aN]wt 
to ba baUi^ but baa oothia bail saady, caanotba 
canmiMed to the laae caalBd j ha casM ia I ba OMat 


be coonitted to tbe cmlody of the mardwt, nUch 
will prevent tbe neersaity oST suing outa newbabsaa 
aarpHs, aa be atay be broag^t op fnua tte priaoa 
af tbe OMUt. by a rale of oeort, wbanevar he 
aboali bapaapand ta|b*lH^ iBasrow, 460. 
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an the statutes of I and d Ph. and Mary, c* 13. and S and 3 Pli. 

and Mary, c. 10. which direct in what manner persoiw brought 

before a justice of peace for felony shall be examined by him in 

order to their being coiiunitted or bailed, seem clearly to suppose. 

that all such persons are to be brought before such justice for 

such purpose ; and itiasmwdi as the statute of 31 Car. 2. com* 

inonly called the Habeas Corpus Act, seems to sitj^pose. that «dl 

l>ersoiis who are committed to prison are there detmned by virtue 

of some warrant in writing, w'hich seems to be mtewkxl of a 

commitment by some magistrate, and the constant tenor of the 

late books, practice, and opinions, are agreeable hereto : it is 

certainly most advisable at this day, for any private person wAo UiJi. r. ii8. 

arrests another for felony, to cause him to be brought, as soon 

as conveniently he may, before some justice of peace, that he 

may be committed or bailed by him. 

Sfcft.4. But it is certain, that the pi ivy council (2) or ony one 
or two of them, or a secretary of state, (3) may lawAitly commit 
persons for treason, and for other olleiices against the state, as 
III all ages (4) they have done. 

As 


(2) The two ill lA'onnrti (vicU* infra, Nofo 
4) pr<*sup|io*»i' some power Inr thin |)tir|HMc*. witii- 
out iiifi; what , aii<l iho cast* in ViKk*r%oii plainly 
rtfcof'iiixos nifch a |M>Hor in high tix'ason. lint an 
to Um* jurindictkHi of privy counhellorb in oilier 
ulYenccn, it does not ap|iear to have been cither 
clttimed or cxcrciied. Thr dcci^iioiir, iicmcver. in 
the cased of the Qiu'en t\ Ueihy , Forten. I41s (Infra 
4. 8s) and Rex v* Earbury, 8 Modem, 177* iiilra. 
It. (e%cii though it should lie adiiiifted that the 
practice which has subsisted since the revolution 
had lieen erroneous in its ctimwcncenieut), are 
esttiblidhed ; and the fouit has no right to over- 
turn them. ]..f»rd Cmnden, tt Stale Trials, UltS* 

(.1) In Ktitick x\ Carrin^on, C. B. Mieh. 6 
(i< o. 3. upon a s|Mx:iBl venitet, rev|>ecting the va- 
lidity ol a secretary of state's warrant Ui seiu* lier- 
soiis and pa|)crs in thr case of libels, l.aird Camden 
inquired very critically into the source of this 
power to rnmniit for libels and cither stall* rriiiiev — 
By the common law* says his Lordship, neither 
secretaries of state* nor privy coiiUM*llors* are 
conservators of the peace, nor has any statute 
c'vcr coiilerrcd any such juriadictiou upon Uiem* 
The odice nritlirr implies iior requires the autho- 
rity of a m igistralf* ; nor is if consistent with the 
wMoin or analogy of our law to give a power to 
aimniit without a power to examine upon oath, 
which to this day the secretary of state doth not 
presume to exercise. (Vide 5 Modem, 78.) The 
king it indeed the principal conservator of the 
realm j and the secretary appears by some meatts 
to have oblaiiied this transfer of tmr mvaf aotho- 
rily to hloMlf, but the comMolhw of England 
loijp^ of DO such oommltliiig iwl|j|ktf«te« 1 1 St. 
Tr. Sir. 519. 

f4) t. Howell was eommitted 2ftlh, and Hell- 
yard, SO Elia. fecretary Walnngham, privy 
counsellor, and it; s»as detcrfuinc*d that where tlie 
cottmiliMit it Dot by the whole council, the cause 
must be eapreased In the warrant. 1 Leonard, 7]. 
9 Lrofiatd» l7d. Sod vide, 51 Car. t. c. f . and 
Lord Raym. 63. — 9. In 54 £lLe. the judges re* 
moiutratc against the caerrue of thb power, and 


declan* that alt prisoners may be discharged unh ss 
commit U*d hy the quretfa coftmiMid, tii by lu r 
whole coundi, or by one or two of tlicm fur* high 
treH<«on. 1 And. 997.«*5L Melvin was coniiiiiitid 
4Car. 1. by fc^cretary Conway, for siispnioii of 
liigh treason, but tlie Court thought tliu cinuo of 
Uic suspicion sbcmld have been espressed. Falin. 
558, — 4. Crolton was committed bi the roiincll, 
14 Car. 9 . for high treason generally. Vaughan, 
1 12. 1 Std. 78. t Keble, Fftapulru k 

was coiiJiuittrd by privy council, 7 Wilt. :J. for 
high treason in aiding an escape, and hailed for 
neglect of proM*r ution. 1 8alk« lO.i. -6. Vaxley 
was committed, 5 Will, and Mere, by the Earl of 
Nottirigham, secretary of state, for refusing to de- 
clare if lie was A Jesuit. Caitb* 991. hkitiiier, 
;io9. — 7. Keiiflal and Roo were commiltfd, 7 
\\ ill. .1. by •u*cn‘tary TrumM, for high treasmi in 
Hssoitiiig the escape of Montgomery, and by Holt, 
held good, but iIk* prisoners were bailed. 
4 State TiiaTs,.V59. 5 Modem, 78, Hkiiincr, 59t»« 
Holt, 141. J^rd Rayin. 61. 65. ('omh. .145. 
12 Modern, 89. 1 Halkeld, 547. — 8. Derby was 

committed, 10 A nor, for pnblUhiiig n IiIh*! (qucrc 
for felon j, 11 Slate Trials, 5ll) called The Olr* 
servtitor, and the Court held the warrant goiki 
and legal. Fortes. 140. 1| State Trials, 589.-— 

9. Sir W. Windham was comiuitled* 4 Ooo. J. by 
SI cretary Stttnho|»e, for high tiwaion, and by Par- 
ker, C. J. held good. Strange, S. 5 Vlner, 515, 
10, l^ord Scarsdale and Uoplln, and Mr. Har- 
vey of Comb, were coutmittnd^ 9 Geo, I, by Lord 
Townsend, secretary of state^ in treasoiudrfe prac- 
tices, and admitted to bail. SViuer, 554, — 11, 
Doctor Eaibonr waa artcated and commiiced by 
warrant from the secretary of state, for being tno 
author of a sodidous Ubrt, and hU paper* sriaed, 
and be sraa dontinoed oo hfa recognizance, 7 Oeo- 
9. 8 Mod. 177. 11 Stale Triab, :K)9.— 12. Flo-. 
fence Henaey ms committed, 51 Oeo. 9, by the 
Earl of lloueroesa, secretary of state, for bIgS 
treason in adhcringlo the king's cfiemief. 1 Bonp. 

649,— IS. Doctor Sbebbear was eommitled, 91 
Geo. 9. on two svarraalt feom Che sec r etar y of 
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A« to the Thibd Point* vit» wbal prison such offenders 
•re to be committed^ I shall observe^ * 

Fibst* That the prison ought t<Kbe iu the realm of FSngland. 

Skcokdlt* That regulairljr it ou^t to be a cotemon prison. 

Sect. S, As to the first of these particulars* it m enacted by 
Si Car. 2. c. IS. " That no s^ject of this realm, being an inha- 
** bitant or resiant of this kingdom of England, dominion of 
** Wales, or town of Berwick u^n Tweed, shall or may be sent 
" prisoner into S<mtland, Ireland, Jersey, Guernsey, Tangier, or 
into parts, garrisons, islands, or places beyond the seas, which 
** then were, or at any time hereafter should be, within or with- 
** out the dominions of his majesty, his heirs or successors; and 
that every such imprisonment is by the said statute enacted 
" and adjudged to be illegal ; and that every subject SO impri- 
** soned shall have an action of false imprisonment, fkc. and 
** recover treble costs, and no less damages than five hundred 
** pounds against the person making such warrant, who shall 
** also incur a preammnre.^ 

Sect, 6. As to the second of the above-mentioned particulars, 
it is enacted by 14 Edw. 3. c. 10. as followeth : “ In the right of 
** the gaols which were wont to be in ward of the sheriffs, and 
annexed to their bailiwicks ; it is assented and recorded, that 
** they shall be rejoined to the sheriffs, and the sheriffs shall hav^ 
** the custody of the same gaols, as before this time they were 
** wont to have ; and they shall put in such under-keepers for 
" whom they will answer.” And this is confirmed by 19 Hen. 7. 
c. 10. 


Also it is recited by 5 Hen. 4. c. lO. ** That divers constables 
of castles within the realm, heiug assigned justices of peace by 
the king’s commission, had, by colour of such commission, used 


Vide 11 and It 
Will. S. c. 19. 
iecte da made 

rr: t! efi9. to take' people to whom they bore evil will, and imprison them 
wanatoju*. within the said castles, till they had made fine and lansom with 
tniniljrl Constables for their deliverance.” And thereupon it is 

K|^r gaols fat enacted, ” That none be imprisoned by any justice of the peace 
** but o^y in the common gaol ; saving to lords and others which 
** ^ve gaols their franchise in this case.'’ 


tbelr wapee. 
tive cottutleig 
wtMire tli6 mna 
claoie It entet* 
cds 

t And* 

C.£lii.at9» 
asOs 

»Cp.U 9. 8dk«klg34d. FomsSl. t lA. Rajm. 767* 879. 


Sect* 7* And it (a) seems that the king*s grant since this sta- 
tute to private persons to have the custody of prisoners committed 
by justices of peace^ is void. And it is said that none can claim 
a prison as a fraochiscg unless he have also a gaol-delivery. 


And whereas vagrants and other criminals^ oftenders, and 
persons charged with small offences^ are for such offences, 

yUNkikt 


itstetibf a IBiels 1 Burr. John Wilkci, 

Siq. wu cflWindltede S Qeo. 8^ hj wsmnt from 
theEsriofHSfifiMtpiecietiAy <»r fbrslibdp 
Imt being m member of peroeiaethtg be wet pro* 
lecled by hit privilMKi end oaAiei aoeoiint dU- 
^snndw t WileoOgitSes ttSUte 1 tlelig 80 t.— * 
15b Sqyer wae epprebeaded, aOeek by war* 


rent fiom the Earl of Rochfoidi secfeleiy of state, 
for high treason^ and ba9ed MnasSeld. 

Black* 1165. Vide the isase or&itkk«i Camng* 
ton. upon a special vefdklg Ibr apprebtndmg tlie 
plainfiir under the warrant of o secretary of sute, 
for a itbclg 11 State Trials* 
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want of t»uretie:s» to be coiiiinittecl to the county gaoh it being 
adjudge<l by law that the ju$tice:» of the peace cannot coininit 
them to any other prison for safe custody^ which by experience 
liath been fouiiil to be very preJuiUcial and expensive, it is tliore- 
fore enacted by (i Geo. t. c. 19. That it shall and may be law- 
“ hil to and for the justices of the peace within their respective 
^'jurisdictions to commit such vagrants and other criniinuls. of- 
** fenderH, person and persons^ either to the common gaol <ir 
" house of correction, as they in their judgment shall think 
“ proper.” 

*SVi7- 8. it seems to bc^ (u) agreed, that if a pervsoti be arrested («i) Summnrv. 
ill one comity, for a crime done in it, and ily into another, and 
be ictukeit there, he may be brought before a justice of the iVlnli* 

<*«uinly where the oft'eiice was done, and be committed by him iiaitun. V. i nt. 

to the gaol of such county. But it seems to be the stronger^//) t’ltim. i7*^. i7:*, 

opinion, that if one who hath conimitted an offence in one Cfniiity, 

tly into another before he be taken, and be pursued and arrested c:nlltl|>lun,7^^ 

in such county, he tuigiit to be brought before a justice of the Suoimury, 

county, where he is taken, and be committed by liini to the cum- |i‘k. 4 i 

iiion gaol of the saiiu^ coiiiity (c)» wlwllier it lie in such county or i5 K*. 4 . u! *>. 

another ; (d) unless there be soimt special reason to the contrary, Pl‘»wat:u, :i7. 

as ail appur€*nt danger that the party may be rescued from siuJi -is. 

pris<m by rebels, &c. And it seems to be laid down as a rule, by t ISuM. 

some books, (c) that any offender may be committed to the gaol 

next to the place where he was taken, whether it lie in tlio same 

count V or not. (,/) j i iui. -i 

4. S. 7. (r) Kril. 15. 22 £ilw. 4. 

+ By *2:i Cico. 2. c. 2(i. s. 1 1.' and 21 Geo. 2. e. .W. If an 
• iffender, against whom a warrant shall be issued by any justice 
(»f pence of one county, shall <-scape into aiiotht^i, he may he 
apprehended (by virtue of the warrant btdiig indorsed by any 
justice of the county into which he shall so escape), and bailed 
ill the eouiity ill wliirli lie is npprehendtMi, if the otVeiice bt; 
bailable ; if not, or he cannot find bail, he shall be carried back 
into the county from which the warrant was granted, and be there 
committed or bailed. 


Seri, {). itis( /") said, that if u coiistaliie bring a felon to 
gaol, and the gaoler refuse to receive hiiii, the town where lie is 
constable ought to keep him till the next gaol delivirry. But (ff) in 
other cases it seems, that regularly iiooih* can justify the deUuiiing 
a prisoner in custody out <if the coinmon gaol, unless there be 
some partic ular reas«ni for so doing ; as if the party be so dan- 
gerously (A) sick that it w-ould apparently hazard his life to send 
him to the gaol,(i) or there be evident danger of a rescoux from 
rebela, ^c. Yet constant practice sccm» to authorize a cotii- 
mitmeikt to a messenger; and it i^(4*) said, that it shall be in- 
tended to have been made in order for the carrying of the party 
to gaol. 

(k) SatkcM, 347. 5 Modem, 78 to 85 


(/) Sum. 114. 

10 If. 4. 7. 

>*. Kvciipi', n. 
Dalton, r. 118 . 
B. F. Impri* 
von. 25* 

(g) 2 Hale. 123. 
20 £d. 4. 6. 

If. F. Inipriemti. 
21.27. 

It Kd. 4. 7. 

2 Ed, 4. S, 

(k) 2 lUIc. 96. 
119, 120, 

(i) 2 iUle, 81. 

1 1 Ed. 4, 4, 5. 
Kk timer. S90. 


Serf. 10. As prisoners ought to be conimitted at 6rst to the 
proper prison, so ought they not to be removed from thence, 

VUL. n, N except r^Tna, Ait. 
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Magblnitct 
iiiuat take cxa- 
iiiinatioui in 
'Writing* dec. 


Via. fine at the 
dUcraUon of Uie 
juaticcf of gaol 
tlfiWery. 


C.SIIjuat9. 

850. 

1 HaW»588. 

atiaksm 

tn. 


except in some special cases. And to this purpose it is enacted 
by SI Car. 3. c. 3. s. O* " That if any anbject of thia realm shall 
** be committed to any prison, or in custody of any officer or 
** officers whatsoever, for any criminal, or supposed criminal 
matter; that the said person shall not be removed from the 
** said prison and custody, into the custody of any other officer 
** or officers, unless it be by habeas corpus, or some other legal 
" w'lit; or where tlie prisoner is delivered to the constable, or 
“ othiT inferior officer, to carry such prisoner to some common 
“ gaol ; or where any person is sent by qrdcr of any Judge of as- . 
*' size, or justice of the peace, to any common workhouse, or 
“ house ol correction; or where the prisoner is removed from 
" one prison or place to another, within the same county, or 
ordered to a trial, or discharged by due course of law; or in 
" case of sudden fire, or infection, or other necessity; upon pain 
** that he w'ho makes out, signs or countersigns, or obeys or exe- 
** cutes such warrant, shall forfeit to the party grieved one hun- 
** dred pounds for the first offence, two hundred pounds for the 
" second, &c.” 

As to the Fourth Point, viz. What ought to be done pre- 
vious to the commitment of such offenders. 

Sect, 11. It is enacted by 2 and 3 Ph. and Mary, c. lO. “ That 
** every justice or justices before whom any person shall be 
*' brought fur manslaughter or felony, or for suspicion thereof, 
before he or they shall commit or send such prisoner to w'ard, 

" shall take the examination of such prisoner, and information of 
those that bring him, of the fact and circumstances thereof; 

** and the same, or as much tliereof as shall be material to prove 
** the felony, shall put in writing within two days after the said 
** examination, and the same shall certify in such manner and 
** form, anil at such time, as they should and ought to do, if 
such prisoner, so committed or sent to ward, had been bailed, 

** or let to mainprise; upon such pain as in I and 2 Ph. and 
Mary, c. 13. is limited and appointed for not taking or not 
*' certifying such examinations, &c.” 

And it is further enacted, That the said justices shall have 
** authority to bind all such by recognizance or obligation as do 
declare any thing material to prove the said manslaughter or 
** felony, to appear at the next general gaol delivery to be holdcu 
“ within the county, city, or town eor;>orute, where the trial of 
** the said manslaughter or felony shall be, then and there to give 
evidence against the party; and that tlic said justices shall cer- 
** tify the said bonds taken before them, in like manner as they 
ought to certify the bonds mentioned in the said former act, 

« «tc.” 

Sect. 12. It seems that a justii'c of peace ought not to dcbdn 
a prisoner by virtue of this statute, in order to examine him, any 
longer than is necessary for such purpose, for which it is said that 
,thc space of three days is a reasonable time. 

As to the Fifth Point, viz. What oqght to be the form of a 
commitment, the following rules arc to be observed. 

Sect, 
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Stti* IS. Fibst* It mtust be in «nritiiig» under ^Uer hwid and 
seal of die person by whom it is made, and exprraiang bis office. 
or authority, and the time and place at wbicn it is made, mid DaiiMi* c. tss. 
must be directed to the gaoler, or the keeper of the prison. 

Somnuy. M. A Borrow. t68$. 

Seri. 14 . Secondly. It may be made cither in die name of iMtoD, c. its. 
the king, and only tested by the person who makes it, or it may 
be made by such person in his own name. 

Sect. 15 . Thibdly, It may command the gaoler to keep the («) Windham** 
party in safe and close custody; (/i) for if every gaoler be bound 
(6) by the law to keep bis prisoner in such custody, surely it can To^twora bald 
be no fiiult in a mittsmm to command him so to do. admoititory ts 

I ho offioor, to 

l»ut him in mind of lib duty luid punbhnient in case of an escape*. (A) 8 Co. i(HI, 9 Co. 87* # Mod. 
21 . DaJton^c. Ittt. 

Serf. 16 . Fourthly, It ought to set forth the ciime alleged (risum. 94. 
against the party with convenient (e) certainty, %vhetlier the com- bjiuHi, c. i< 5 . 
iiiitiiieut be by the privy (cf) council, or any other authority ; ‘ *' 

otherwise the officer (e) is not punishable, liy reason of such mit- Strani^. saa. 
timus, for suffering the party to escapet and the court licfore («*)tsCM. *• 
whom he is removed by habeas corpus^ ought to discharge or bail 
him. And this doth not only hold where if) no cause at all is Mtr. A 7 i>.'a<>i. 
expressed in the commitment, but also where it is so loosely set 
forth, that the couit cannot adjudge whether it were a n*asoimhlc j 154, 
ground of imprisonment ; as (g) whciT one was committed for iLt<ui. 7 i, 
manifold contumacy to the high commission court, or for {h) re- *•<»••» 
fusing to answer before them to eertuin articles, or (t) for insolent vi^ Moiwv «. 
behavktur and words spoken at the council table, Scc. And it is Lmcb, iBiwk. 
liolden by Sir (Jk) Edward Coke, in his Second Institute, tliatji . 
rummitinent fur high treason, «>r felony in general, without shew- humqi«y, 109! 
ing the species of the ofteiire, is not good: yet in (/} another part ltirni,c,^r. 
of the same book, such general commitments seem to be allowiHl , 

by him to ^ be good ; and there arc precedents of commitments 57^^. 
for felony in general, in (»i) good authors. And(»)it hath Iteeti Barkhamih 
resolved, tliat commiliiiciits for high treason in general, arc good. Jjj***** 

(x) 1 Roll. S45. (A)tRoll S«0. «4>.>. <|) C. C«r. 133. A79. S flnUt. |.S9. 140. ‘(/l> S Iu«L Ml. 

Modem, 8d. 1 Bun. 133. (I) C InU. 3S. (m) t Mali*, .',95. <909. Cllole, 1X3. Croia, /RMI. 

DalL c. If5. But ulihougli it be not nccc^wry to aUU*, oii a wofraut of commit lumt on a ch^ntgjk pt 
felony, that the act was done falonioublys yet unless it niiibricatly au|>rar to the court that a Ibt^iiy 
been coromiitod, they are booitd to ban the tlefeirlunS. Itex i. JnUd. 8 Term Hep. 855. (a) 1 Sid« 

78. 1 And. 898. 1 Kcbte. 805* Palm. h/i8. Siram;t% 8. 10 Modem, 834. 1 Uabs 695. tUttk, 

183. coti6rrncd by Pratt* C* J* in WilJuV case, 2 W ilson, 1 >8. 

Sect. 17 . FtiTilLY, It is safe to set forth, that the parly is 
charged upon oath; but this is not necessary; for it hath^ been 
resolved. ( 5 ) that a commitment for treason, or for suspicion of 
it. without setting forth any particular accusation, or ground of 
the suspicion, is good. 

Sect. 

(S) TW* w mlto oo ww ia <b« ca*e «f Sir W. Juttlce Fotter «ay«, hi caae* wImT^ tke jsittes «t 

WiudbiBB, S Oce. t. wlia wm eoniniUed by the Hw ffuce hs0i jariiMBetiwi, lbs iMlity ofto war. 

SMmtMy ofttefeftirliMitrauonecnenlly. Stnu raut never depemlsalbetrttw lbs mfiiraN- 

S. ana 3 Viner'* Abr. MS. at brae. It it con. thm wbeleoB it b graonded. CvetUs ete*t LM. 

finned Piett, €.3. SGeo. 3. in Mr. Wilknf See aba Ibbon, e. ISA. CieafS. 933. 

cara, comaiiited by a limibr warrant ^ a fibci. SC. Palmer. .<M8. 1 SaOield. SdT. * 3 M iiaia s, 

C Wilton, 15S. It State Trial*. 304. and Mr.* 78. 10 Modem. 334. lllabtSSt. 

N 2 
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W S Imcm. Sect. m. Sixthly, Every such mUtimm ought to have a law- 
Sumtmiy, 94 . conclusion, (a) »«• That the party be safely kept till he be 
Cronp. ’ delivered by law, or by order of law, or by due course of law : — 
0alL c. 1S4. Or tiiat be be kept till further (Jt) order (which shall be intended 
of ****-* order «>f law), or to the like eftect. And if the party be 
ass. * * committed only for want of bail, it seeiiiH (e) to be a good con- 

<•) 6 Mod. 7S, elusion of the coniinitnient, that he be kept till he find bail. But 
(d)i flak 584. conitiiitmeiit (d) till the person who makes it shall take further 
hsa. 609. ' order, seems not to be good. And it seems, that the party coin- 

t Imt. 5t. 591. niitted by such, or any other irregular mittimus, may be bailed. 

1 Bull. 990. J J h 

1 Jbfw, 2.10. Cro. (’nr. />79. ron, .) 4H, 49- I lloH. 410. Vide kUh .1 Kcble, 5S1. 2 IaI. Ray. 

. 978* 1 Salkeld, 9t. Holt, .S90. Cstrtb. 132. 291. Salkt lil, 18. :S48. Ltl. Kujiii. 99. 14 V8. 

fCNI. 21.1« (’oiiiiier, .J90. .1 Dixf. 490. Strange, UKi3, 917. 3 Muderii, :k)8. 1 llac. Abr. 

98t. Set. Sc IUmii. 2.10. 2 IMiick. Ilrp, fMl.y. Sa>er, 44.- H. ('otiimilinent'» groiindt'd u|>oii acts 

of parliament munt purnue the roue luniuui t%hicti Jie Bt.'ttuim pmcrlhc: — Aiul m here a iiiati is romiiiitted 
as a criminal, Ihrconcliitimi must b**, *' until hr hr il«*li\ercd by due course of law j*' if he be committed 
for contumacy, it should bt*, ** until be C4iiii|il^ 

Aft to the Sixth Point, viz* At whose cbiirge oflfenclers are 
to be sent to |iriftoii. 

*SV(7. If). It is eiiactoil by slac. 1. c. 10. “ That every per- 
son anti person^, that shall bo ccMiiinltteil to the coiiiinoii or 
usual gaol within any eotinty or liberty within this realm, by 
“ any jiistici* or justices of the pt^aee, iVir any offence or inisde- 
iiu'aiiotir. hating iiieaii.s or ability thereunto, shall bear their 
“ own reusoiialde charges, for so eoiiM'viug or sending them to 
** tilt* said gaol, and the charges also of siieh as shall be ap- 
** pointed to guard thciii to such gaol, and shall so guard them 
*' thither. And if any such person or persons so to be commit- 
tedf shall refuse at the time of their coinmitinent and sending 
to the said gaol, to defray the said charges, or shall not then 
pay or bear the same, then such justice or justices of the peace 
ftiuill and may, b} writing under diis or tlieir hand aiui seal, or 
hands and seals, give warrant to the constable or constables of 
the hundred, or eunstuble or Uthingniaii of llie t\ thing or 
** township where such person or persons shall be d\veirmg and 
** inhabit, or from win nee he or they .shall be cuiumitted, or 
“ where he or they shall ha\e aiw goods within the coiiiity or 
** liberty, to seii sticli, and -so iiuieh of the goods and chattels of 
** tim .saul pel sons, as by the discretion of the said justice or jti«- 
** tiers of the peace shall satinfy and pay the charges of such his 
** or their conveying or sending to the said gaol; the appraise- 
** nient to be. made by four of the honest inhabitants of the parish 
or tything where such goods or chutteU shall remain and be; 
and the o\er(dits of the money which shall be made thereof, to 
** be delivered to tlie partv to whom the said goods shall bc- 
long.” 

Theifcuiul fcct. Src/. W, And it is further ouactecl by V27 Oe<>. 12. c. H. 8. I. 
*f ** That when an> person not having goods or money within the 

1. 10. wiifch “ »'«»«»»> wlo ro 1 m: IN taken. NiifiU'ient tn hear the ehargr.s of him- 

here nr- " M'lf, aiul of tln>Ne who e«m\e\ him, is eonimittt'd to paol or Uic 

eiiMl iu^ (ot* •< house of eorieetiou warrant from any jiistiee of the |M:acc, 
Uib wuiX'!').’ ** appliealion by any eon»tahle or other officer who con- 

repcaM by f7 “ vcyed him. any justice of the peace for the same county or 

U«o.t. e.s, «• place shall iiiron oath e\amine into and ascertain the reason- 

*• « able 
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able expenses to be allowed such constable or other oflficer, 
and shall forthwith, without fee or reward^ by warrant under 
** his hand and seal, order tlie treasurer of the county or place to 
" pay the same; which the said treasurer is hereby required to 
** do as soon as he receives such warniiit; and any sum so paid 
shall be allowed in his uccoimtH. Kxcept in Middlesex, in 
•• which county the expenses of the constable or other officer 
occasioned by his conveying any ptrrsoii to gaol by virtue of a 
•' wanant from a justice of the peace, shall (after such expenses 
** have been examined into upon oath, and allowed by such Jiis- 
** tice, and for which no fee or reward shall be taken) bo pahl by 
** the overseer or overseers t>f the poor of the parish or place 
** where the person was apprehended/* 

As to the Skvknth Point, viz. To what court such conimit- 
iiients arc to be certified. 

Sect. 21. It is enacted by ^5 Hen. 7- c. :3. That every sherilV, 
** hailitf of franchise, and every other person, having niitltority or 
pt)wer of ke€q>ing of gaol, or of pristmers for felony, do certify 
** the names of evny such ^>risoiier in iheir keeping, ami of cA’iTy 
“ prisoner to them coiiiiiiitted fin any such cause, at the next 
general gaol-<leIivery, in every county or fraiirliiscr where any 
** such gaol shall be, there to he calendared before the justices 
** of the dtdiveraiice of the same gaol, wheiehy iIh’v may, as w^ell 
for the king as for the* party, procee*d to make deliverance* «>f 
** such prisoiieis according to law; «>n pain to foifeit to the king 
** for every default tln*re recorded, one hundred sliillingH/* 

As til the ICiGinii Point, viz. Ily wlial mi;uiis a person 
under such a coniinitment may be discliarged. 

*SVr/. *21. It siM*nis, that a piTson legally ioinmitted for a c4ime, 
c:ertainiy appearing to lia\e Ineii <lom» by some one or iilhcr. can- 
not bi' iawfulK disehaigcii by any one but by the king, till he he 
acipiitted on liis trial, or have* an /gmvri/////.s found by tin* grand 
jury, or none to prosecute him, on a proclamntifiii for that pur- 
|>ose by the justices of gaol-delivery. 

Sect. 2;!. Hut if a pcTSoii be coiiimitted on a bare suspicion, 
without any appeal or indictment, for a supposed crime, where 
afterwards it appears that there was none, as for the murder of 
a irersoti thought to be dead, who afterwards is found to be uiivc; 
it hath been holden, that he may be safely disinisseii without any 
further proceeding, for that he w ho sufifers him to esca^ie is pro- 
perly punishable only as an accessary to his supposed offence; 
and it is impossible that there should be an accessary where there 
can be no principal ; and it would be hard to punish rme for a 
contempt, in disregarding a coinmitmeiit fouiid<*d on a suspicion, 
appearing in so uncoiitcstcd a maiiiier to be groundless. 


Viite mil#*, 01, 
1 UurnN Jii»- 
tice, 574. 


K«'i|wotMl, 3-1. 

;i JriU.V09,«l«. 
stiiii. 9>k, y*>. 
ill. 

1 HmIo, mis. 
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CHAP. XVII. 

OF IIIN DERANGES IN BRINGING OFFENDERS 
TO PUBLIC JUSTICE, &c. 

JIAVING Hhcwti in what manner crtininals arc to be arrested, 
baile<l, or couunitted, 1 am now to cousiiler in what manner 
they and tlieir assistants are punishable for an hiudcrance in 
bringing them to public justice. 

And in order hereto 1 shall examine, 

1. How fur they arc punishable for an ofTeiice of this kind 
before an arrest made. 

2. How far after an airest made. 

As to the First Point, viz. How far persons and their as- 
sistants are punishable for hindering offenders being brought to 
public justice. 

Seri. I. It is (a) certainly an offence of a \cry high nntiiic to 
oppose one who lawfully ondeaNOurs to arrest another for treason 
or felony. And some (//) have said, that tht; person who so op- 

{ loses an arrest for treason, whereof he knows the puity to have 
leen guilty, is thereby guilty of the treason; and that he who so 
opposes an arrest for felony, is an accessary to the felony. Anil 
if It be a general (r) rule, that whoever, knowing a person to 
ha^ couunitted any such crime, receives and eoiiiforts him, uiiil 
endeavours to favour and aid him in the making his escape, there- 
by beeomes a principal in the casefVf treason, and an aeeessary in 
the ease of fehmy, though he u.se no force in giving such assist- 
ance to the olV«‘iider, it seems strange that he who so far takes 
pait with him as to fight in his defence from justice, should not 
be at least equally guilty. And therefore it seems reasonable to 
uiiderstuiid the books abo\e citeil, which seem to contradict this 
opinion, to intend no more than that it is not felony in the p:uty 
himself, who is attacked in order to be arrested, to save luniself 
from the arrest by such resistance. 

Sert..Q. But if a petsun, knowing another to have been guilty 
of such a crime, barely receive him. and psTinit him to escape, 
without giving him any manner of advice, assistance, or en- 
eonragement in it, as by direrting him how* to do it in the safest 
manner, or fiiriu.shiug him with money, provisions, or oUier 
necessaries, it seems he is guilty of a high inisdemcanour only, 
but no capital ofl'euce. 

Sret. .*1. Also it is certain, that the party himself who flics from 
such an arrest, is not thereby guilt\ of a capital offence, but only 
liable to forfeit his goods, when siirh flight is found against lihn, 
in such manner as hath been already shewn, chapter 9> sect. 51. 
and shall be also inon' fully considered hereafter. 


Sec(» 
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Serf 4. How far a vill. which tulFers one who has been guilty 
of homicide to escape, is liable to be amerced, hatli been already 
shewn, chap. 12. sect. 2, 5. 

As to the Skcund Point, viz. Otrenres «»f this kind, after an 
arrest made, may be considered in reiation either, 'I'o the party 
under such an arrest: or. To others — And such ollences by the 
party himself are either without or with force. 

Sect. .5. And First, As to such ofleiices by the party himself, 
iqfithout force, which seem properly !<» come under the notion of 
escapes, there is little remarkable in the hooks ; and therefore 1 
shall content myself with taking notice, that as uU persons are 
bound to submit them*.elvc‘s to the Jiid^iui-ut of the law , and to 
be ready to be justilied by it, nhoe\<’r, in any case, refuses to 
undergo that iuiprisouineiit which the law thinks tit to put upon 
him, and frees himself from it by any urtiliee, befi>re sueh time 
as he is delivered by due course of law, is guilty of a high con- 
tempt, puiiisliahle with line ami iniprisonineiit. 

And StU'ONDi.v, If it he so great u rriiiie for one not arrest<>«l 
to fly, in order to save himself Iroin imprisonment for a eapitnl 
oflfence, surety it must Im at l«‘ast as great a criiiu' for one who is 
actually under the custody of the law for any such crime, by any 
indirect means to free himself from it. And .some (u) have 
huldcn, that such an escape amounts to feli>ny : ilut thi.s opinion 
seems to be oxer severt*, and not to be inuiiitaincd by the {it) 
books cited to prove it. 


CIlAl*. XVIII. 

OF IJHFAKlNCi PIUSO.N. 

Such oftciicrs by tiu* purty liiinHt'If, with fou r, 

come under the uulioii of prisou-breaclie.s ; \%liicb I con- 

sider, 

1. As they st:ind by tiic roinmoti law. 

2. On the statute tJe Jran^cuti/fus wbicli was mafic 

in the fir.^t year of King lidwafil the Second. 

And First, as to prison-breaches, as they stood by the com- 
mon law. 

Sect. I. It seems to be the better opinion, (r) that all such of- 
fences were febinies, if the party wfTc lawfully in prison for any 
cause whatsoever, w hether criminal or civil, and whetluT he were 
actually in the walls of a prison, <^r only in the stocks, or in the 
custody of any person who hafi lawfully arrestiTi him; and it 
seems not to have been any way material whether the prison did 
belong to the king, or to the- iord of a franchise ; not only for 
that every person who is under a lawful imprisonment may pre^ 
perly enough be called the king’s prisoner, but also because it is 

allowed. 


Siintiiiar^, 10S« 


<*, Car. 3IU. 


1 Ahm/i*, u. 
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allowed, (a) that whoever fjreaka from any such imprisonment, 
since the statute 1 Edw. defraf^entibuM prisomm, is guilty of 
felony: From whence it seems clearly to follow, that he must 
have been in like manner guilty before that statute, the purport 
whereof is not to make any offences felonies which were not so 
before; but only to restrain some of those wliich were. And it 
(/>} seems also to be clear, that the confession of such offence 
before the coroner is not traversable by the cuiiiuioii law; which 
is not altered as to this point by the statute. 

Svef. '2. And now I am to consider these offences, as they 
stand by the said statute: For the better understanding whereof 
1 shall first set down the words of tlH^*s(atute, and then endea- 
vour to shew in what manner they are to be understood. 

Sect. And first, tlic words of the statute are as follow: 
•• JJc prisonnrm prisonam fraugentihus dominus rex vn/t et praci^ 
** pit» fjiiod uhUus de viclero^ ifui prisonam freger it, snbeat judicium 
“ viUc vel invmhrorum pro Jractione prisourc tnntum, uisi cau^i, 

pro nun raptus el imprimuutua fuerit, tale judicium rer/uirut, si 
** de il/a secundum lep^em et consuetudinem tenuc fuisset convict us, 
•• /icet teinporihus prcvleritis a/iter Jieri cowswcivV.” 

F<ir lilt? better iinderstandiiig of the construction whereof, I 
shall consider the following points: 

1. What shall be .sahi to be a Prison, within the meaning of 
this statute. 

‘2. How far the imprisonnieiit ought to be well grounded. 

3* What shall be said tt> be a breaking of prison. 

4. l‘\>r what crime the parly ought to be iiuprisoneil, to inaki* 
the otVeiicc of breaking the prison ftdoiiy w illiiii the intent of the 
statute. 

o. Whether the ofTeiice of breaking prison can ever amount to 
In^l. Iruasoii. 

At what tiinr. uiul in what iiiaiuicr, the ufli'iidcr is tu be 
|>ruct*L*iie<l against. 

7. In what manner he is to he indictoii. 

B. In what inaniier tho.se are to be punislioii for a breach of 

prison, who ore within the betieru ol" the statute. 

* 

As to the First Point, viz. What shall be said to be a pri- 
.sun (c) witliin the incaniiig ut' the statute. 

\%usv, 85. C. Cur. 4lO« ^ liw. MKl^. Suniin. 107, 2 Ifslcr^oa. 6lO. Djfvr, 
39 . 

Sect. 4. It seems clear, that any place whatsoever wherein a 
person under n lawful arre.st for a supposed crime is restrained 
of his liberty, whether in the stocks, or the street, or in the com* 
moil gfifil, or the house of a constable or private {lersou, or the 
prison of the ordinary, is properly a prison within the atatule; 
for tnipiisonmctii (r/) is nothing else but a restraint of Itbertv* 

As 
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As to ibo Second PoinTji viz. How far ihe imprisounieut 
ought to be well grounded. 

Sect. 5. It is clear, (a) that if a person be taken upon a copins 
awarded on an iiidicttiienl or appeal against him, for a supposed 
treason or felony, lie is within the statute if he break the prison, 
whether any such ciiiiie wen in truth comniitted by him, or any 
other person or not ; for that there is an aeeiisiitioii against him 
on record, which makes his coiiimitinent lawful, l>e he never so 
itiiioceiit^ and the prosecution never so groundless. 

Sect. (i. Also if an innocent person he coniiuitted hy a lawful 
mittimus on such a suspicion of a felony, aclually done by 
someother, as will juvslify his iiiiprisoiitiieiit, though he be neither 
indicted nor appi^aled, he is certuinly (A) within the statute if ho 
break the prison, for that he was legally in custody, and <itiglit 
to have submitted to it till he had bc^en discharged hy diiecHUirse 
of law. 

Sect. 7. lint if no (c) felony at all were done, and the party 
be neither indicted nor appealed, it seems clear, tliat no mittimus 
for siicii a supp<ise<l crime will make him guilty within the sta- 
tute by bn^aking the prison, for that his iinprisoiimeiit was iiiijus- 
tifiahle. 

Sect. H. Also if a felony w< re done*, ye! if iliero wi'ie no just 
cause of siispieion. idtlier to arrest or coiuniil tl»e party, it seems 
clear, that if his mittimus he no! in such foiin (//) as the law nv 
qiiirc's, his bn akiiig of the prison cannot be felony, hecaiise the 
lawfulness of his iinpi isoiniieiu in such case ilepeiids wholh on 
the juitiimus; which if it h«* not ac'cordiiig to law, the imprison** 
iiieiit will have nothing to support it. Iltil if the parly wiue taken 
up fur siieli strong (<*) 4'aiises of stispicicni as will be a gocnl Jns- 
titieatioii both of Ids arrtvst and conimitmeiit, but happen tfi be 
rominitted by an iiihirmal warrant, it seems that it may he pro- 
bably argued, that it will be felony (/*) in him to break the pri- 
son ; for if, by the aneienl coiinnoti law, any prixati' person miglit, 
of his own authority, justify ImuIi an arrest and commitnieul, for 
treason or felony, on a reasonable cause of siiKpicioii,as it seems 
probable (g) from the tenor of all tin* old books that he might: 
and if the necessity of a mittimus (/r) from a magistrate depend 
rather on the constant seith‘d practiccr of justices of peac e than 
any direct law, it secuirs diflicult to inaintaiii that a slip in want of 
form of such a mittimus should make it lawful for the prisoner to 
break the prison; whereas, by the old law, it would have been 
fclony ill such a case to have broken it w ithout any such mittimus 
at all. And on the other side, if the party be taken up for such 
slight causes of siispieion of a felony actually done, as will not 
in strictness justify the arrest, \ot if the justice, before wbotii be 
is brought, think them of such weight as to require a roinniit- 
ment, and do accordingly send the party to gaol by a regular 
nUitimuSf it seems very dangerous for him to break the prison ; 
for the practice of justices of peace in making such cominit- 
menCa, beini^ now grown into settled law, it seems reasonable, 
that their mittimus be a good justification of the imprisoiinieut 

which 
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which it eommands. fur m crime widhm their JvtwdieCimi r^iiltoly 
iMTought before them; from whence it followa» that to brcmfrMB 
•ueh imprisunmeiit must be unlawful. And therefmce^ ahiee it 
doUi not appear that there hath been any direct resolution oftheifo 
^ points, perhaps it may be reasonable to understand, what is nuttfo 

wJSd ^nerally said by Sir Edward Coke, (e) Sir Matthew Hale, (ft) 
1 Bate, ’ m relation to this matter, according to the abovementioned dis* 
f Hsis, 610. tinctions. 


(«) t In»t. 690. 
ftiHHiarjr, 108. 

&p.c.ai. 

Itos «. nurr. 

3 P. Win. 4 S 9 . 


1 lUlfl, 611. 


As to the Tiiirp Point, viz. What shall be said to be n 
breaking of prison within the meaning of this statute, the follow- 
ing rules are to be observed. 

.S'ert. 9> First, llierc must be an actual (r) breaking; for 
cverv indictment for this offenre, as a felony, must have the words 
’* feionici fregit prismam” which seem necessarily to import the 
use of some real force or violence, and not such only as may be 
implied by the construction of law, in any act done in contempt 
of It ; and therefore, if without any obstruction a prisoner go out 
of the prison doors, being opened by the consent or negligence 
of tlie gaoler, or otherwise escape w ithout using any kind of force 
or violence, he is guilty of a misdemeanor only, but nut of felony, 
and the gaoler is punishable in such manner as shall be set forth 
more at large in the next 4‘liapter. 


Sect, lU. Sr.coNULX, Such breaking must be either by the 
f<l) 9 Inst. 6H9. Pi^'^uvr himself, or b^ otheis through his procurement, or at least 
Suniiuiry. iW* bis piivit>; fur if the prison be broken by othcis, without 
3. P. C. .w, 31. his procun'iui'iit or consent, and he escape through the breach so 
48. seems the better (d) opinion, that he cannot be indicted 

i *IL 7. 6.' for the breaking, but only for the escape. 


0)t6lt.7.v«. Sect. 11. Tuirdi.y, Such breaking must not be necessitated, 
**** inevitable accident happening without any fault of the pri- 
Suinmitfy. 108 . suucr; as where («•) the prison is fired by lightning, or otherwise, 
1 lisle, 6u. without his privity, and he breuk.s it open to save bis life. 

Sect. 152. Fot RTiii.Y. It seems, that no breach of prison will 
amount to felony, unless the prisoner escape. For if the break- 
ing of a prison by a stranger, in order to free the prisoners who 
are in it, be not felony, unless the prisoners go out of it, as it is 
(/) Keilw. 48. said (f) that it is not, it seems d fortiori, that such a breach by 
the prisoner himself, who lies under so much stronger a tempta- 
tion to it, cannot be felony unless lie do esca}>e. 

As loathe Fovrth Point, viz. For what crime the party 
must be imprisoned, to make his breaking the prison foluny 
within the lueauing of the statute, the following rules are to be 
observed. 


SttMIMIV, 108. 
1 flab. 611. 


Sect. IS. First, It is not material, whether the oflfence for 
which he was imprisoned were capital at the time of this statute, 
or were made so by subsequent statutes ; for mnee all breaches of 
prison were^ felonies by the common law which is restrained by 
the statute in respect only of imprisonment for offences not cu||a* 
tal$ when an offence berames capital, h is as aiRch out am 
beneffk of Uic statute, as if it had always been so. 


Sett. 



jmsOH, t«f 

JS^*, 14 ^ $B<ia»roi.v, Tk* for wUoli tho purty wm 

impfiaoiied mi»t be « ceinlii one tiuktune 49f the^offeo^f bimI 
not become each by mattcir tubsequeat ; •» where (a) A. ia com- <«) s«mm. loe. 
anUtacI to a prison for a dangerous wound ipveu to B. aud breaks 
dw prison, and then B. dies: For tkou^ to scrnie hiteats ai^ 
offisnce be Mteemed capital from the time of the first act, yet in* ii ii* «. is. 
Mmucb as it was in truth but a trespass at the time of the break* 
ing of the prison, and it was then uncertain whether it would ever * 

Imome capital, and it becomes such afterwards aS ritcTfo, by fic- 
tion only, for some special purposes ; and fictions of law are 
net^r carried farther than the necessity of those particular cases, 
which were the cause of the inventing them, doth require, they 
shall never be construed to exempt a person from the advantage 
of a beneficial law made in favour of life, who is clearly withtii 
the letter, and doth nut plainly appear to he out of the meaning 
of it. However it seems ceitaiii, that such an offender bt caking 
prison, while it is uncertain whether his offence will become n n 4 «( 
capital, is highly punishable for his contempt b> fine and iiiipri- 39'. 

soument. 

Sect. 1j. Tiuruly, If tlie parly be only arrested for, and in 
his mittimus charged with u crime which does nut require judg- 
ment of life or member, as petit larceny or homicide se defenaeudo, | ngi,., gQii. 
or by mioadvciiturc, and the offViire, in tiutli, he no greater lhan Sutniimry.llO. 
the mitdiHUS doth suppose it to be, it is clear, from the express * ***• 

words of the statute, that a breaking of the prison cannot amount 
to felony. And if the offence for which the party is committed, 
be supposed in the mittimus to be of such n nature as requires a 
capital Judgment, vet if in the event it be found to be of an infe- 
rior nature, and not to require such a jiidgnient, it seems difficult 
to maintain, that the bieakiiig of the prison on a cominitiiieiU for 
it ran be felony ; fur the words of the statute are, " nisi causa 
pro qua captus el impriwnatus fuerit, tale judicium requitat and 
here it appears, that the ufTeiiee, which is Uie cause of his inipri- 
sonmeiit, doth nut require such a Jtidgnieiit ; and it is hard to 
say, that a mistake of the nature of the crime, by the person who 
makes the arrest or mittimus, should so fur prejudice* the party, 
as to make his escape amount to felony by reason of such mistake, 
which otherwise would have been but a tievpass. 

Also it seems to be agreed, tliat if a person be committed for 
a supposed felony , where no felony hath been done, he is not guilty 
of felony for breaking the prison ; from w lienee it clearly appears, 
that in that case the law doth not so far regard the chdVgc con- 
tained in the tniUimus, where there is no good ground to sup|K>rt 
it, as in respect thereof to exclude the part^ from the benefit of 
the statute; and yet in that case the party is as much accused of 
a capital offence, as in the case in question ; so that it is dear, 
that the law doth not so much respect the beinousness of the 
cbaige against the party, as of the very crime which is the suIk 
jeet of the charge : and this will furUnv appear, if it be consi- 
dered, that the accusation cannot be said to be the cause which 
feqokea judgmeol of life aud member, but the offeoce which 

supports 
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Bk.8; 


(•)f liut.590. 
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110. 
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suppoAs 8ie accttflution ; and if there be no each offence, dnire 
ia, in tintb, no cause which requires such a judgment. 

On the other side, if the offence, which was the cause of the 
commitment, be in truth of such a nature as requires a capi^ 
judgment, but in the mittimus be supposed to be of an nderior 
degree, it may probably be argued, that the party’s breaking of the 
prison is felony within tite meaning of the statute ; for the cause 
of his arrest uinl commitment is the fact for m hich he was ar- 
rested and committed, and that does in truth require judgment 
of life, though the nature of it be mistaken in the mittimus, which 
does no way alter the judgment of law ip relation of the guilt of 
it. But there appearing iio express resolution of these points, 
and the (o) authors who have expounded this statute seeming 
rather to incline to a different opinion, 1 shall leave these matters 
to the judgment of the reader. 

Sect. It). ForuTiiLY, It is not material. Whether the party 
who breaks his prison were under an accusation only, or actually 
attainted of the crime charged against him ; and yet the words of 
the statute are, “ si eeima Utie judUium requirat:" And it cannot 
be properly said, that the offence of one attainted doth require 
such a judgment (for that there ought not to be a second judg* 
inent against one already condeinn«‘d), but only that it did require 
it ; and it is a settled lule, that all statut<‘s arc to be construed 
strictly in favour of life, and that no parallel case, which conies 
within the same mi'ichief, shall be coiistrned to be within the 
purview of it, unless it can be brought within the meaning of the 
words. Vet consideiing that the manifest purport and ineauing 
of the words of the statute, taken all togethei, is no moie than 
this, that the breaking of prison shall nut be a capital oflcitec, 
unless the crime fur which the paity was in prison be also a ca- 

1 vital oflence \ and it is fiequeiit, in the construction of penal 
aws, to biing persons within the purview of them by being within 
the meaning of the wtirds, though not in strict grammar piopeily 
within the very letter; and it would be extremely harsh to ima- 
gine, that the makers of the statute could intend a greater favour 
to persons ap|>earing to be guilty, and actually under the cou- 
dcmnutioii ol tlio law, than to persons under an accusation only ; 
there can be no doubt but that the persons attainted, breaking 
piisoii, are as much guilty within the meaning of the abovemen- 
tioned exception as any otliers. 

As to the I'lmi Point, xiz. Whether the offence of break- 
iug prison can ever amount to high treason. 

Sect. 17. It seems clear, that a person committed for high 
treason becomes guilty of felony only, and not of high treason, 
by breaking the prison and escaping singly, without letting out 
any otlier prisoner, for tliat no offence is to be construed high 
treason, woicb is not cither within the purview of Edw. 3. 
or of some subsequent statute relating to treason. But if other 
persons committed also for high treason escape together with 
fiim, and his intention in breaking the prison were to favour their 

escape 
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Mcape M well m hie own, he teeme, to be guilty of high treaiion 
in respect of their escape, ibr tW diere are no afcessarMw in hish 
treason, and such assistance gi\en to persons committed for te> 
loity, vrill make him wlio gives it an accessary to the felony, and 
by the same reason a principal in the rase of high treasons, Rut 
tnis offence, ccuniug mure properly under the notion of rescoua 
than of the breaking of prison, shall be more fully considered in , 
the chapter concerning rescous. 

^s to the Sixth Point, viz. At what time, and in what man- 
ner, the offender is to be proceeded against. 

Sect. IB. It is said, that he may be arraigned for UiU offence i 
before he is convicti'd of the crime for which he was imprisoned, SoUMwy* ttU> 
for that it is not material whether he were guilty of such crime 
or not: neither is he punishable as an accessary in lespect there- v HsItsSSS. 
of, hut as a prinripal offendc'r ill respect of tho breach i>f prison 
itself. On whirh account this case differs iroin that of n rescoiis 
or voluntary escape, as shall be sliewn more at large in tiu; fol- 
lowing chapter. 

Sect. 11). It seems clear, that the sheriff’s return of brearli of F. fuiUrt. so. 
prison, is not a stillicieiit ground to arraign the prisoner fur it, * *** 
unless he be also indicted. 

As to the Sevkm II Point, viz. In what inaniier an offender 
is to be indicted fur a breach of prison. 

«Scc/. '20. It is certain that every indictment of this kind, to Summuy, i. 
bring the offender within the intention of this statute, must sne- * • 

cially set f«irth his ease in such a manner that it may appear tiigt * 

be was lawfully in prison, and f«>r such a crime as H'i|uires judg- 
ment of life or memher ; and that it is not sufficient to say in 
general, tfiiod f'e/onit r J'tr^il p$'iso»utti.” And it st'ems, that 
the same riili*s which are reqniretl for an indictment of an escape, 
set forth at large in the next chapter, are generally to he observed 
ill indictments of breaking prison. 

As to the Kiohtii Point, viz. In what manner those are to Sumiwiry, ii6. 
lie punished who are within the benefit of the statute, by being 
freed from that severe judgment for the breach of prison, to which 
by the common law they would have been liable : 

Sect. 2 1 . There seems to be no doubt, but that w hoever breaks 
from any lawful imprisonment is still punishable as for a high 
misprision by fine and imprisuiimeiit, for that every capital offence 
doth include in it a misprision and may be proceeded against as 
such only, if the king please ; and it cannot be thought the tneau- 
ing of the statute, in ordaining that such offences shall not be 
punished as capital ones, to inteud that they shall not be puuishud 
at all. 


CHAP. 



C^P. XIX. 

OF ESCAPES SUFFERED BY OFPfCBI^. 


Having shewn, in the precedent chapters, how far the parte 
himself, under a lawful arrest for a crime charged against .him, it 
punishable for unlawfully freeing himself from such arrest, with- 
out waiting for his deliverance by due course of law, I shall now, 
ill the second place, consider offences of this kind in relation to 
others. 

^And FinsT, Such as are without force. 

SECUNiiilY, Such as are accompanied with force. 

Such offences 'i^Ubthout force come under the notion of escapes, 
which are either, 1. By officers. Or, By private persons. 

As to Esc APRS suffered by bfecers, I shall endeavour to shew 
the following parffeutars. 

1. AVhat shall be adjudged an escape. 

Where such escape is to be esteemed voluntary, and where 
negligent. 

a. Where the prisoner may be retaken after an escape. 

4. Whether the escape is excused by such a retaking; or by 
killing the prisoner, if he cannot be retaken. 

5. lu what manner the officer suffering an escape is to be in- 
dicted. 


6. How an escafte is to be tried and adjudgetl. 

7. How a voluntary escape is to be punished. 

8. How a negligent one. 

As to the First Point, viz. What shall be judged an escape, 
the following rules are to be observed. 


Sect. t. First. Then' inuj^t bean actual arrest ; and there- 
(•> B. Cur. re. fore, If ((i)an officer having a wan ant ti> arrest a man, see him shut 
9 H. i. 1. up ill a house, and challenge him as his prisoner, but never ac- 
P have him in his custody, and the pmty get free, the officer 

^ cannot be charged with an escape. 


a)V.0w.«t4. 

iHiiKaas. 

0901, 

49 AMtts,5. 

B.]iMspe,9r. 

49. 

4IIM.4t4, 

^4t«. 

9 I is n aa i 4.»46. 
iw«i;aa. ssew 


Sect. 4. Skcondly. As there must be an actoat arrest, sucli 
arrest must (h) also be justifiable; for if it be eitlicr for a sup- 
posed crime, where no such crime was committed, and the p9r^ 
neither indicted nor appealed, or for such a slight suspicion 
of an actual crime, and by such an irregular mittimtis as will 
neither justify the arrest nor imprisonment, the officer is not 
pfttilty of an escape by suffering the prisoner to go at la^ : ,Aiid^‘ 
It seems to be a good general nile, ffiat wherever an impeuon-' 
ment is to far irregular that it will be no offence in the iMtsoaer 

^ to 
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to iureak from it by forci^ it can be no offtnoo io the officer to 
euffer hhn to e«cape. 

Sect. 3. TttinoLY, A» the imprieoniueiit moat be justUiable, 
so must it be also for a criminal matter; and some (a) ate said f^a)P.CM'.«48. 
to have holdeti that no escape h Criminal, bot where the commit* S. P.C. as. 
ment is for felony. However it is certain, that the escape of 
one committed for petit lareeny (b) only is criminal : And it (S> F. Cor. 430 , 
seems most agreeable to die general reason of the law, that the „ 

escape of a person oonnnitted for any other crime whatsoever tuiie'ses. 
should also be criminal : For surely wherever the public justice * 
requires that a person be committed for a crime, it likewise re* 
quires that be be safely kept under each commitment, and con* 
sMuently may reasonably demand public satisfaction from tldl ^ 
ofneer to whose custody he is committed, if he neglqct to keep 
him as he ought. 

Sect. 4. ForitTiiCY. As the imprisonment dffist be justifiable, 
and for some crime, so must its contiiiiiunce at the tune of the 
escape be grounded on that satishiction whi^); the public justice 
demands fur such crime ; for if a piisoncr be acquitted, (c) and Kicspe, 

detained only for his fees, it will not be eriiiiiiiaf to siifier him ^ ^ 

to escape, Uiougli the jiidginetit were, that he be diseharged t( 

paying his fees;” so that till they he paid, the first imprison* i iUlc, S9«. 
ment continued lawful, as before ; for iiiasinueh as he is de* 
tallied not as a criminal, but only us a debtor, his esea|H‘ cannot 
be more criminal than that of any other debtor. t if a per- sev F. <W. 4 Sa. 
son convicted of a crime he condemned to iiiipiisoiiin<*nt for ii S. F. C. 54. 
certain time, and also till he pay his fees, and In* escape after 
such tim«‘ is elapsed witluoit paying thf'iii, p«‘rhaps such escape 
may be crimiual, for that it was pail of the puiiishitieiit, that the 
iinprisonnieiit ho eoutiniied till the fees shoiihl ht> paid. Hut it 
seems, that this is to be iiiteudt'd where the fees are due to 
others as well as to the gaoler, for otherwise the gaoler will be 
the only sufferer by Uie escape, and it will he haul to punish him 
for .sulVeriiig an injury to himself only, in the non-payment of a 
debt ill his power to release. 

Sect. d. Fifthly. It is an escape, in some rases, to suffer a 
prisoner to have greater liberty than by the law he ought to have; 
as to admit a person to bail, (ti) v^lio by law ought not to bo (<t) tS E. S, S9* 
bailed, but to be kept in t lose ciiitfKly ; or to permit M a pri- ^J^***' 
soner to go out of tho limits of the prison : ^'et some (j) seem gammuy, tlS. 
to have holden, that in this last case it shall imt be adjudged au F. ICMaps,4b 
escape, unless the prisoner be found to ha\'e had an intention to 
escape; but it will bt* difficult to niaiiitain, that the offence of //y pxjor.aail 
the gaokr can depend on the intention of the prisoner. & F. C. tS9, 

Sect. 6. Sixthly. If (g) the gaoler so closely pursue the pri- fir )F. Co. ts$, 
soner who flies from him, that he retake him without losing 
sight of him, the law looks op the prisoner so far in his power i’Ha]e7<i0t. 
au tlie time as not to adjudge such a flight to amount at all to B. Fksw, 14. 
an escape : But if the gaoler once lose sight of the prisoner, and 
afterwaids retake him, he seems in stricuiess to Imipiilty of an « 
escape ; and d fotiktri therefore, (A) if he kill hioi inthc pursuit, 

he ***• 
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S.P.C.tSi Irtilit inlSte nuuiner guilty* tlioutgli.Jb0< iwir«itlost »ight of hiio* 
•nd could not otherwise take .lum, Ibpt only because the king 
Ides the benefit be m^ht have had Koin the attainder of the 
prifoner by the forfeiture of bis goods* &c. but also because thck 
public justice is not so well satisfied by the lolling him in s^|di 
an extrajudicial manner. * « 


MB* CteRpe« 

S8a 

«H 4.15. 

F. Cor. f Sf . 
516. 

but 57 Aftt. 54. 
and B» 

54. •acin COR* 
traij. * 


Sect. 7. Seventhly. While die privileges of sanctuaries were 
allowed, if a sheriff conducting a prisoner to gaol had brought 
him ill the way through the limits of such a franchise* and the 
prisoner had claimed the privilege of it* and by that means got 
free, it seems (a) that the sheriff was guilty of an escape, for 
that it was his fault* by brifigirig his prisoner that way to gaol* to 
^vc him an opportunity of claiming the franchise. 


(S) F. Cor. 16. 
tr H. 6. 7. 

S. P.C.8S. 
VhlaSS H.8. 
11. 


Hect. S.'HtuilTltLY. Also while the law allowed those who 
had the benefit of the clergy to free themselves from prison in cer- 
tain eases, by ludfehig their purgation before the ordinary, it was 
an escape (6) in the ordinary, to suffer such persons to deliver 
themselves by it, in such cases 'in which they ought not to have 
been admitted' tO'lb 


(c) B. Eicpe, 
10.3S.M. 

611. 7.11, It 
10 ti. 7. tS, 36. 
t9 A.6 m, 64. 

1 fli6o, 696. B. 


Sect.9‘ Ninthly. If (r) a prisoner be rescued by enemies* 
the gaoler is not guilty of an escape, as he would have been* 
by the better opinion, if he had been rescued by the subjects* 
because theie is a legal icmcdy against them. 

Ksca|yc« 56 niu contrary . 


M See C. Car. 
4S»f. 

S. P. C. 55. 

It la an ctica|K) 
to citacharge a 
iiight.walaar 
from tiM watch-* 
hoiiao« although 
no pofilive 
chargo ia made. 
S Burr. 867. 

(«) Sum. 115. 
Supra* MCt. .5. 

1 llale* 596, 
5W. 




tP.Cor.MV. 
116. 431 
S.P.&SS. 


As to the Sr.roNu Poi.sr, viz. Where such escape is to be 
e.stcenicd voluntary, and where negligent. 

Sect. 10. There (d) can be no doubt, but that wherever an offi- 
cer, w ho hath the custody of a prisoner, ehai ged with, and guilty 
of, a capital uffeuee, doth know iiigly give him his liberty with an 
intent to save him cither from his trial or exeeution, he is guilty 
of a voluntary escape, and thereby involved in the guilt of the 
same crime of which the prisoner was guilty, and stood rhaiged 
with. And it seems to be the opinion of Sir Matthew' Hale, (c) 
that in some cases an officer may be adjudged guilty of such 
escape, who hath not surk intent, but only means to give his 
prisoner that liberty which by the law he hath no colour of right 
to give him; as wheie a^BQ^er bails a prisoner who is not bail- 
able. But it seems agrceA^'- that a person who hath power to 
bail, is guilty only of a negligent escape, by bailing one who is 
not bailable : neither can i meet with any authority in other 
books, to support the above-mentioned opinion, that the bailii^ 
of one who is not bailable, by one who hath no power to bail* 
must neccssarilv be esteemed a voluntary escape ; but tlie con- 
trary opinion seems more agreeable to the pumew of 6 Edw. S. 
c. 8. aet forth more at large in the subsequent part of this chap* 
ter. Also there are some cases wherein an oflicer seems to have 
been found (y*) to have knowingly given his prisoner more libei^ 
than he oi^^lit to have had. a.s to go out of the prison on promise 
of returaing, or to go among his friciids* to find some who would 
warrant g«^s to be bis own, which be is suspected to have 
stolan* and yet seema to have been only adjudged suil^ of n 

n^Ugent 
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MgllgMit ««c«pe. But itBWtfc»co i ife>i» d , 

«h« priMmer ww only accaied of Iwtelqr { tad it: di>di not «p-» 
poor, wbodior be were beileble or oot| end* geneMdl^ tbo old 
Opets WMKwming tbis eobject are so veiiy briefly npertM* |hal it 
ie ppy'difBcuIt fo make an exact state of fbe matter from them : 

H^ever, tiius much seems cleir, that if In the cases above- 
mentioned die ofticer were only guilty of a negligent escape, in 
suffering ^e prisoner to go out of the limits of the prison without 
any security for bis return, he could not have been guilty in a 
higber degree, if he had taken bail for his return : From which 
it seems reasonable to infer, that it cannot be in all cases a ge- 
neral rule, that an officer is guilty of a^'oluntary escape by bail- 
ing his prisoner whom he hath no p^rer to bail ; but that th% 

Judgment to be made of all offences of this kind, must depend 
on the circumstances of the case, as the heinoiisness dffhis crime 
with which the prisoner is charged, the notonety of his guilt, 
the improbability of his retut iiiiig to render Mmiself to justice, i ifsk.iiW. 
the intention of the officer, the luotites on which he acten, &c. 

Sett. 1 1 . Neither is it a eeitain rule, that ^||g^fllcer, who un- 
lawfully, know iiit'ly, and willingly suff'eis a capital oiTender to 
escape, is in all ruses to be adjudged guilty of a voluntary escape; 
for where an ordinaiy suffered a clerk attainted, being committed 
to bis custody, t<i fieu himself fioni iiiiprisonmeni, by making 
liis purgation, he might lie tiuly said to bate siiftereil such pri- (rt)F,Cor. tS. 
soncr to escape unlawfully, knowingly, and willingly ; and yet it ,’;ro. 
seems, («) iliat he was guilty only of a m*glig<‘iit t'seape, for that *• 

he did not save tin* piisoiier fioin exi eutioii, which was excused 
by the pmih'ge of tlie cleigy, hut <iiily from the iiiiprisonnieiit, I'll^ir.'svj. 

As to the TiiiKii Point, riz. lii what rases a piisoncr may 
be retaken after an escape. 


Seri. 1‘2. It seems to be rleaily agreed, by all the books, (h) 
that an officer making a fresh pursuit alter a ptisoiier, who hath 
csraped through his negligeuce, may retake him at any time after, 
whether he ffnd him in the same, or in a different (c) county. 
And it is said generally in some books (r/) that an officer who 
hath negligently suffered a prisoner to escape, may retake him 
wherever he buds him, without montiflpitig any fresh pursuit ; 
and indeed since the liberty gained Jif||bic prisoner is wholly 
owing to bis own wrung, there secnVto be no reason he should 
take any manner of advantage from it. But w'lierc a gaoler hath 
voluntarily suffered a prisoner to escape, it is said by aome, (e) 
that he can no nioic justify the retaking him, than if he had 
never had him in custody before, because by bis own free con- 
sent he bath admitted, that he batli nothing to do widi Um. 
And it seems to be boldeii by Sir William Staundford, (y) that 
after a gaoler hath been fined for suffering a prisoner negligently 
to escape, he cannot afterwards retake him ; but the book on 
which alone he seems to ground his opinion, doth not fully 
ctNUe up to it; for the purport of it seems to ^ no more than 
ttu*» that a gaoler’s retaking of a prisoner, after he hath been 

fined 

eas.jn5w(/).8.p.c.ss^ (e)t3E.4.9. F.&ca|ie,<. h.'Emape.iS, 1 lU(>,«ra. 
vor.. II. o 
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filled for an eicape, shall be to no piupo,se« fw that it boontira^ 

' |o the record, by which it appears that a prisoner luith been at 
Ibirge ; by which it seems only to be intendra, that a gaoler, who 
hath been fined for aii escape, shall not avoid the judgment of 
his fine by retaking the prisoner : But 1 do not see how itr^n 
be collected from hence, that he cannot justify the retaking 
him. 

Ah to the Fourth Point, viz. How far an escape is excused 
by retaking the prisoner, or by killing him, if he cannot be re- 
taken. 

8. p.C. S 3 . Sect. 13. Perhaps it i^lhe better opinion, that wherever a pri- 
goner, by the negligence of bis keeper, gets so far out of his power 
that the keeper loses sight of him. the keeper is finable, at the 
discretion of the court, notu'ithstanding he retook him imme- 
diately after ; fu| it seems agreed, that this is to be adjudged a 
See the book* negligent escape, which implies an oftence, and consequently 
Abf‘ 008 he punishable. It is true indeed, that in an action against 

1 Duiv. Abr. * a gaoler for sufijumg one arrested in a civil action to escape, it 
638. is a good excuse mr the gaoler, that before the action brought he 

119*”** ^^** fnlo'^k the prisoner upon fresh suit, which is well maintained by 
Vide 8 W. 3. c. shewing that he pursued him immediately after notice of the 
Sf. cscn|ie, though it were some hours after it, and retook him; 

but It does nut from hence follow, that the like excuse will serve 
fur the negligent escape of a criminal, because this is an offence 
against the public, but the other is only a private damage to the 
party. Neither will it be the like hardship to the officer to be 
exposctl to such punishment as the court in discretion shall think 
fit to impose upon him for the negligent escape of a criminal, as 
it would be to be liable to an action of escape, for suffering u 
person in his custody, in a civil action, to escape ; fur that in the 
former case the court would moderate his fine according to the 
circumstances of the whole matter, and would certainly mitigate, 
if not wholly excuse it, if he should appear to have taken all rea- 
sonable care. But. in the other case, if he should be liable to 
an action, his judgment would not lie in the discretion of the 
court, but he would be bound to pay the whole debt for 
which the party was in his custody, if the escape should be 
aijjudged against him^Jiteuwever it is certain, that it will be no 
YMflwp.tflct.8. atU'antage to a gaoler filake his prisoner, after he has been 
fined for the escape, ns hath been shewn in the precedent section. 
Also it is clear, that he cannot excuse himself by killing a pri- 
soner in the pursuit, though he could not possibly retake him ; 
but must, in such case, be content to submit to such fine as his 
negligence shall appear to deserve. 

As to the Fivtii Point, viz. In what manner the officer suf- 
fering an esca|>e is to be indicted. 

(«)n AMiae.9. S5pc#. 14. It secms clear, that every indictment for an escape, 
i Hals, 399. ' whether negligent or voluntary, must expressly shew, that the 
party was actually («) in the defendant’s custody for u ertme, 
A)Sa^«l,t7S. action or commitment for it; and that (6) it is not sufllrient to 
8]i«8^414i4l5. HQlt,«a3. lIUIi.Ab.ho8. C.J.SSO. Salkdd, S7t. 
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^>ni» in die defendant’s castody»tfiid diaiKed vrith 
siich d crime ; for that a person in custody may be so chai|{ed, and 
yet not be in custody by reason of sueh charge. And it seems 
also, that every such indictment must expressly shew Uiat the 
priioner went at large, which is most properly (u) expressed by (■) B. £«c«pr, 
the word elicit ad largttm. Also it seems necessary to shew tlie j*’j| ^ ^ 
time when the ofTence was coiiiinitted for which the party was 
in custody, not only ( 6 ) tliat it may appear that it was prior to die Con* 
escape, but also (c) that it was subsequent to the last general n.^^oilc*iV. 
partloii. Also it seems clear, that every indictment for a volun- c.* Eli*. Vse. * 
tary escape, must allege that the defendant Jelunici et voluniarii («) tlci* is* 

A. B. ad largam ire j^rniisit ; and milft (d) also shew the species (d) C. Eli*. M. 
of the crime for which the party wa.s imprisoned ; for it is not 
sufficient to say, in general, Uiat lie was in custody for felony, Su'. siimnmrv. ito, 
for that no one can be punished in this degree, but as involved iii.soe. 
ill the guilt of the crime for which the party wrj^s in his custody ; ** 
and tliendure the particular crime must be set forth, that it may 
appear, that the principal is attainted for the very same crime, if • 
it were felony, or that it was in truth cominit|^, if high tn'asnn. 

But it seems questionable, (c) whether Hiieh%rcrtaiiity, as to the (r) Sre K«ll«r. 
nature of the crime, be uecessaiy in an indictment fur a negligent i'-^?- *94. 
escape, for Uiat it is not material in this case, whether the person 
who escaped were guilty or not. 

As to the Sixth Point, viz. In what maiiiier an escape is to a P. A4. .ss. 
be tried aiitl adjutlged. !'• Corone, 46d. 

Sect. 15. It is to be observed, tliiX crsniis being pre- 

sent in a court of reciinl, are committed to prison by siicli court, 
the keeper of the gaol is boiiiui to have them always ready, when- 
ever the court shall deiiiaiid tlieiii of him ; and if he shall fail to 
produce them at such d«‘maiid, the court will ailjudgc him guilty 
of ait escape, without any furthi'r inquiry, unless he have sonic 
reasonable matter to allege in his excuse ; as that the prison 
was set on fire, or broken open by enemies, Scc. for lie shall bo 
concluded, (J^ h}' the record of the comniitniciit, to deny that the (f) ii If. 6 . 49. 
prisoners were in his custody. And some (g) have boldcn, that 
if a gaoler say nothing in excuse of such an escape, it shall be g. p.' 34 , 

adjudged voluntary ; but I cannot find ipy rcsoluliun to this pur- 39 ii- 6.33,34, 
pose ; and where it stands indiflfere^ Aether an escape be neg- 
ligent or vohmtaiy, it seems difficul^o maintain tbat.it ought to 
be adjudged a crime of so high a nature, without a previous trial. 

Sect. Ifi. As to other prisoners who arc not so committed, but 
are in the custody of a gaoler, sheriff, constable, or other person, 
by any other means whatsoever, it seems agreed, (h) that the per- (k) s. P. C. 39. 
son who has them in custody is in no case punishable for uieir 
escape, except in some special cases, until it be presented. 

For the better understanding whereof 1 shall endeavour Co 
shew, 

). Before whom such presentments are to be made; 

2 . In what cases they are traversable.* 

u « 
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ov escapes suffered bv Officers. Bit. «. 

As to the first particular, viz. Before whom such presentments 
arc to be made. 

•Sect. 17. It is enacted by the statute of Westminster I. c. 3. 
“ 1'liat iiotfiiii;; be demanded nor taken, nor levied by the sheriff, 
*' nor by any other, fur the e.scape of a thief, or felon, until it be 
Judged for an c.scapc by the justices in eyre ; and that he who 
" does otherwise, shall restore to him or them that have paid it, 
“ as much us that he or they have taken or received, and as much 
** also unto the king." 

Sect. IB. It hath been adjudged, (a) that this statute restrains 
not the court of king’s bench from receiving such presentments, 
for that its jurisdiction includes in it that of justices of eyre, and 
this court is itself the highest court of eyre. 

Sect. 19> It is further enacted, by 31 Edw. 3. c. 14. “ That 
“ the escape of thieves and felons, and the chattels of felons, and 
" of fugitives, and also escapes of clerks convict, out of their 
" ordinary’s prison, from thenceforth to be jiulged before any of 
** the king’s justices, shall be levied from time to time, as they 

shall fall, as well of the time past as time to come.’’ By which 
it seems to be implied that other justice.s, as w'ell as those in eyre, 
may take cogni/ance of e.scapes ; and it is certain, that justices 
of gaoi-<lelivery may punish jnstices of peace for a negligent 
escape, in adinitting persons to bail who are not bailable. 

Sect. '20. And it is further enacted by 1 Rich. .‘J. c. •». “ That 
*' Jtistic(!H of peace shall have authority to inquire in their ses- 
'* siotis, of all niaiuier of escapes of every person arrested and 
** imprisoned for felony.’’ 

As to the second particular, viz. In what cases .such prosent- 
inents are traversable. 

Sect. 21. It is laid down a.s a rule, by Sir William Staiindford, 
that wherever an escape is finable, the presentment of it is tra- 
versable ; but that where the oftVnce is amerciable only, there the 
presentinci|t is of itself conclusive ; such amercements being 
rt'ckoiied among tho.se minima tie t/iiifnis mm curat lex ; and this 
distinction seems to be well warranted by the old (A) books ; and 
in what cases escapes vitv finable, and where amerciable only, 
shall be cousidcred in the following part of this chapter, section 
31, .33, S3. 

As to the Seventh Point, viz. In what manner a voluntary 
l^scape is to be punished. 

Sect. ‘22. It seems to be generally (r) agreed, that such escape 
amounts to the same kind of crime, and is punishable in the same 
decree, as the oftence of which the party was guilty, and for 
which he was in custmly, whether it be treason, felony, or tres- 
|)ass. and whether the person escaping were actually tommitted 
to some gaol, or under an arrest only and not committed ; and 
whether he were attainted, or only accused (</) of such crime, and 
neither indicted nor appealed. And it is said to be no excuse of 
such esca|ie. that the prisoner had been acquitted on an indict- 
ment 



Ch. 19. OF ESCAPES SUFFERED BY OFFICERS- 


197 


infill of deaths and oiilv committed till the >'ear and day be passed « 
to give the widow or heir of the deceased an opportunity of bring** 
iiig their appeal. 

Sect. 23. Also such an escape, suftercd by one who wrongfully 
takes upon him the keeping of a gaol, seems to be (u) punishable 
in the same niaiiner as if he were never so rightfully intitled to 
such ctistod\^ fur that the crime is in both cases of the very same 
ill consequence to the public ; and there seetiis to be no reasf>n 
that a wrongful otiicer shnuhi have greater favour than a rightful 
officer, and that for no other reason but because he is a wrongful 
one. 

Scii. 24. Also if the warrant of conuniiment do plainly ami 
expressly charge the party with treason or felony, but in some 
other respt.^ct be not strictly f<irnial, yet it seems that it may (/>) 
be probably argued, that the gaoler siifleriiig an escape, is as 
iiitich punishable us if the warrant were, perfectly right; for it 
would be liigbly ineoiiveiiieiit to sutTer gaolers to take advaiilage 
of a slip of this kind in coinmitments, which being geiieraiiy made 
by persons of no great knowledge in the law, eaniicU be e\peelf?d 
to be always agrt*eable to its forms ; and therefore if they be goiui 
ill sub.staiiee, the piililic good seems to reipiire, that the gaoler he 
as much hound It) observe thenii as if they were never so exactly 
made. 

Svet. 2^). Bui it sec^ins tti be agreed, that no eseapt» can aiiioiint 
to a capital ofVeiice, tinlt\ss the eaii.st? for which the party was 
committed, (r) wi re aetiiallv stit li at tin* time of the escape; and 
iheiefore, if a gatder suflVr tme to t*sea|u» who is etunmittcd f«u* 
having given a tlangt rotis wound to another, who afterwards dies 
of Mich wound, vet he is not ttuiltv t»f feh>iiv, for that the oneiic e 
t>l iht* prisoner was hiit a itcspass at tin: lime of the escapt* ; and 
thuiigh by a fiction of law it be afltrwaitls, for some purposes, 
eslecMucul a feloiiv fitim llu‘ tiiiu of the giving tif the wound, yet 
since it is. in truth, no felony till tht* death tif the party, il Khftll 
be afterwards construed siirli in respect of those only who were 
privy to the giving of the wound. 

Seri. 2f). Alsu it seems clear, that he who siiffiers another to 
escape who was in his custody for feloiiy, cannot be arraigned 
for such escape as for felony, tiiiiil the principal be attainted ; for 
that he who siiflVrs such escape is, by the belter opii|ioi), not 
punishable in this degree, but as an acressary to the felony ; and 
It is a rule, that no accessary ought to be tried till the principal 
be attainted, as shall be more fully shewn hereafter. Yet it 
seems certain, (</) that one accused of such an escape may be 
indicted and tried for a misprision, before the attainder of the 
principal offender, for that whether such offender were guilty or 
innocent, it w^as a high contempt to suffer him to escape. And 
if the commitineiit wore for high treason, and the person com* 
milted actually guilty of it, it ^eems that the escape is immediately 
punishable as high treason also, whether the party escaping be 
ever convicted of such a crime or not ; for that there are no acces- 
saries in high treason, but all who are guilty of assisting the party 
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‘Sttouwir;, 116. guilty of fuch crime, in each a manner as would make diem 
accessaries to a felony, are accounted principals in the treawyiua* 
shall be more fully shewn in the chapter concerning Principal 
and Accessary. 


MMd, V*. . Sect. 87. Also it seems to be clear, that no one is punishable 

degree for a voluntary escape, but the person only who is 
5J0 *' . actually guilty of it ; and therefore, that the principal gaoler is 

only finable fur a voluntar3r escape suffered by his deputy, for 
that no one shall suffer capitally for the crime of another. 

As to the Eighth Point, viz. In what manner a negligent 
*' escape is to be punished ; 1 shall endeavour to shew, 

1. How such escape is punishable by the common law ; 

2. How by statute. 


As to the first particular, viz. In what ipaiiner a negligent 
escape shall be punished by the common law. 

Sect. 8H. 1 shall take it for granted at this day, that whoever 
Vld'^tuis trt^‘ facto occupies the office of gaoier is liable to answer for such 
83. ' an escape ; and that it is no way material whether his title to the 

office be legal or not. 

(-)F. Cor. 537. Sect. 29. Also I take it to be the better opinion, that (o) a 
sheriff is us much liable to answer for an escape sufVered by his 
(fr)Salkcltl,S7«. bailiff, as if he had actually suffered it himself, anil that (//) the 
court may charge cither the sheriff or bailiff for such an escape ; 
8 71. ^ deputy-gaoler be nut sufficient to answer a negligent 

(e) 39 11. <>. escape, his principal must answer fur him : but if the gaoler who 
* ftfAbr 155 escape, have an estate (c) for life, or years in the office, 

« l4^ius?tti. * ^ agreed how far he in reversion is liable to be 

S Levinal 888. punislied. 


Sect, 3U. It seems the better opinion, that one negligent escape 
will not amount to a forfeiture of a gaoler’s office, as one volun- 
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31. It seems to be certain, that wherever a person is 
found guilty upon an iiulictiiicnt, or presentment, of a negligent 
escape of a criminal actually in his custuily, he ought to be con- 
demned in a certain sum to be paid to the king, which seems 
most pr6pcrly to be called a fine. Hut this does not clearly 
appear from the old books ; for in some (e) of them it seems to 
be taken as a fine, in others {f) as an amercement, and in others 
it is spoken of generally, as an imposition of a certain sum, and 
without any (c) tnention either of fine or amercement. But 
where the ^(»s speak of the punishment of a vill or hundred, 
for suffering a felon to escape without being arrested, they seem 
always to take it as an amercement, and not as a fine : and where 
a sheriff, having returned a cepi corpus into the king’s bench, on 
a capias against a man on an indictment of Iclony, does not bring 
him in at the day. it seems (A) that he is, by tbe course of the 
said court, to be amerced, not fined. 


Sect. 
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Stet, S€. It h«dh bron bolden, (a) (bat a negUgetft escam may 
hb paidoned ' by the king before it happens, but that a voluntai^ 
one cannot be so pardoned : but this shall be more fully consi- 
dered in the chapter concerning Pardon. 

Sect, SS. And it seems, (d) that by the common lanr, the 
penalty for suffering the m'gligent escape of a person attainted, 
was of course a hundred pounds, and for suffering such escape 
of a person indicted and not attainted, n-as five pouiuis (c): but 
if the person escaping were neither attainto«l nor indicted, it 
seems, that it was left to the discretion of the court to assess 
such a reasonable forfeiture as shouhl -seem proper; and (t/) if 
the party had twice escaped, it seems, that the penalties ultove- 
mentioned were of course to be doubled ; vet it seems, that the 
forfeiture was to be no greater for suffering (e) a prisoner com- 
niitteil on two several accusations to escape, than if he had been 
committed but on one. 

As to the second particular, viz. In what manner offoiiees of 
this kind arc punishable by statute. 

Sect. 34. It is recited by 5 lulw. .3. c. H. •' That persons in- 
dicted of felonies in times pa'll, had nunoved the ludictmeiits 
before the king, and there yichled themselves, and by the imir- 
slials of the king’s bench had been iiicoiitineiitly let to bail, ami 
after had done many evil deeds, and lh<>reupoii it is enacUal, 

** 'I’liat such imiiO'cs and appellees shall be safely and surely kept 
in prison, as belongeth to thi-m, aee<irdiiig to tin* charge wliu’h 
the said marshals shall have of the justices ; ami if any marshal 
shall do otherwise, at the etmiplaint of every man that will eom- 
" plain, the Justices .shall do him right during the terms; and in 
till* end of the terms, upon their ri.sing, the said marsliais shall 
“ choose beftne the said jusliees. before they depart their places, 
'* in what town tlury will keep such prisoners at their peril : and 
** ill the same town the> shall allow to them houses to keep such 
" prisoners at their own costs and charges ; ami there they shall 
** keep them in prison, and shall not suffer them to go wandering 
abroad, neither by bail nor without bail. And if any .such pri- 
*' soner he found wandering out of prison by bail or without hail, 
and that be found at the king’s suit, or at the .suit of the party, 
*' the marshals which shall he found thereof guilty shall have half 
** a year’s imprisomneut, and be raiisoined at the king’s will; and 
" the justices shall thereof make iii(|iiiry when they s«e time; 

and as to the marshals, it shall be done within tlie verge that 
” which reason will. And in ease that the marshals suffer by 
'* their assent such prisoners to e.scape, they shall be at the law, 
** as before the time of the .statute they had been. And the king 
** intendeth not by this statute to lose the escape, where he ought 
** to have the same.” 

Sec-t. 35, Also it is enacted by If) Hen. 7. c. 10. ** That every 
** sheriff have the custody of the king’s common gaols, during the 
tiine of his office, except all gaols whereof any person or per- 
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CHAP. XX. 

OF KSCAPES SUFFERED BY PRIVATE PERSONS. 

Having in the precedent chapter endeavoured to shew the 
nature of escapes suftered by ofticers, I am now in the second 
place to consuier the nature of such escapes suffered by private 
persons. 

But the law being generally the same in relation to such escapes, 
a» in relation to those suffertMi hy officers, 1 shall refer the reader, 
for the general learning of this kind, to w hat is said in the former 
chapter, coiiceriiiiig escapes siiffeied by officers. 

I shall Cfiiilent invself in this place with coiisideiing the two 
following puiticiilars : 

!• W here a pti\ati* p(*rsoii is to be adjudged guilty of such an 
escape ; 

C2. In what iiiatiiier he is to be punished. 

As to the First Point, viz. When a private person is to'*be 
adjudged guilty of an escape. 

Sect. 1. It seems to he a good general rule, that wherever aiij 
person hath another lawfully in his custody, whetlicr upon an 
arrest inuiie hy himself or another, he is guilty (ci) of an escape, 
if he suffer him to go at laige, before he hath dischuiged hiiiisilf 
of him by delixering him oxer to some other xxho b\ laxv ought 
to have the eiintody of him. 

Sect. ^2. And therefore, if a prixate person arrest another for 
suspicion of felony, and deliver him into the custody of another 
private person, xvho receives him, and siiffeis him to go at large. 
It is said, (A) that both of them are guilty of an escape ; the first, 
because Jie should not hax*e parted xxith iiim till he had delivered 
him into the hands of a public officer ; the latter, because, having 
charged himstdf With the custod} of a prisoner, he ought, at his 
|ieril, to have taken care of him. 

Sect. But if a private person, having made such an arrest, 
have delivered over Ins prisoner to the proper officer, as the she- 
riff, (i 7 ) or his bailiff, (A) or a constable, (c) from whose custody 
the prisoner escapes, the part} who made the arrest is not charge- 
able with it. 

Sect. 4. But if no officer will receive such prisoner into Ins cus- 
tody, it Hecms(f/) to be the safest way to deliver him into the cus* 
tody of Uic township where the person xxho arrested him lives, or 

perhaps 


to II. 7. 
F. £»c«pc, 6. 



£SCAP6S9£FFFBllE|>ii«^VAT£P£RSONS. ^ 


periii^Mi of thirt where the arrest was loade, which shall be bound 
to i»fp him till the next iptobdeUvery; but if such township re- 
fuse also to receive him. 1 do not see how the person who made, 
that arrest can discharge himself of him before the next gaol- 
deliveiy. unless lie can in the mean time procure him to be bailed. 

Sect. 5. Neither can such private person excuse himself of the SamaiMy. ih. 
escape of such a prisoner, by alleging that he delivered him over 
to a sheriff or other ofticer, without shewing to whom, in particu- 
lar. by name, be so delivered ‘hini, that the court may certainly 
know who is answerable for him. 


As to the Seconii PoiNT.fi'r. In what manner a private person 
is punishable for such an escape. 

Sect. a. I shall take it for granted that if it were voluntary, he Summsrv, its. 
is punishable in the same manner as an oflici’r, fur which I shall ’ 
refer the reader to the former chapter; and if it were negligent, he x 
i« punishable by tine and imprisoiiuicnt. at the discretion of the 
court. bUiV. 

wlin wim fiiirn 
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CHAP. xxi. 

OF iM:s(’ors. 


ri'llF offeiK-e of a stranger in forcibly freeing another from an ai- i iIjIi-. mw. 
rest, comes under tin* notion of renanis, whieli in most instanet's is 
of the same nature witli the «)rtenee t»f hrcukiufi prison, which hath 
been already eonsidered in the «'ighteeiilb ehapter. 

It seems, therefore, suflieieiit for the deehirutioii of the nature 
of tlii.s eriine, to shew, 

1. In what eases the offence of resrons agiees with the oiVi nee 
of breakin" prison. 

2. In what it differs. 

3. What provisions the legislature, has made upon this subject. 

T. This offence agrees with that of breaking pri.son in the fol- 
lowing particulars. 

Sect, 1. First, Whatever is such a prison that the party him- 3Tn*i.M9. 

self was, by the common law, guilty of felony Sy breaking from it, **• •“**' 

• •'i . ® -|. f i-i*- . w»«* ‘iMf c»*e» 

in every such case a stranger was guilty of as high a crunc at cius) c. ts.*. l. 

least, in rescuing him from it. and 4. 

Sect. 2. Secondly, Wherever (a) the imprisonment is so far <«} .Se« c. iw 
groundless, or irregular, or for such a cause, or the breaking of it 
is occasioned by such a necessity, &c. tliat the party himself 
breaking the prison is, either by the common law, or by the sta- 
tute de Jrangentibus pristmatn, saved from the penalty of a capital 
offender, a stranger who rescues him from such imprisonment, is 
in like manner also excused; et sic h converso. 


Sect. 
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Sect. S. Tmaoiiy, As the party himself seemi not to be l^oilty 
of felony by breaking the prison, unless he go out of it, so neHhcff 
is a stranger, unless the prisoner actually go out of t)ie pri 9 on. 

Sect. 4. Fourthly, As the sheriff’s return, that a prisoner 
hath broken the prison, is not a suflicient ground to arraign him 
for such offence, unless he be indicted also for it, so neither is his 
return of a reseous a good ground for the arraignment of the res- 
cuer, unless he be indicted. 

Sect. 5. FimiLY, As an indictment of breaking prison, and 
also an indictment of escape, must specially set forth the nature 
and cause of tlie imprisonment, and the jipecial circumstances of 
the fact in question, so also must an indictment of reseous. 

Sect. I). Sixthly, As those who break prison arc still punish- 
able, as for a high misprision, by fine and imprisonment, in those 
cases wherein they arc saved from Judgment of death, by the sta- 
tute de J'rangentibus prisonani, so also are those who rescue such 
prisoners in the like cases in the same manner punishable. 

1 1. The offence of reseous differs from that of breaking prison 
in the following particulars. 

Sect. 7. First, Whereas a person coinmittcti for high treason, 
who breaks the prison and escapes, is guilty of felony only, unless 
he lets others also, e.scape whuni he knows to be coinmitted for 
high treason, in which case he is guilty of high treason, not in re- 
spect of his own breaking of the prison, but of the reseous of the 
others; a stranger (o) who rescues a per.son coinmitted for, and 
guilty of, high treason, knowing him to be so committed, is in all 
cases guilty of high treason; and by some(A)he is in like manner 
guilty, whether hc'knew that the pri.soiiers were committed for 
high treason or not. But this opinion is not proved by the au- 
thority of the cnse(c) on which it seems to be grounded. 

Seel. 8. Skconuly, Whereas a prisoner who breaks the pri- 
son may be arraigned (d) fur such oft'eiice before he is arraigned 
of the crime fur which he was imprisoned, he who rescues one 
imprisoned for felony cannot, according to the better opinion, (c) 
be arraigncfl for such offence as fur a felony, until the principal 
offender be first attainted ; but if the person rescued were impri- 
soned for high treason, the rescuer may immediately be arraigned, 
for that in high treason all are principals; also it seems that he 
may be immediately proceeded against fur a misprision only, if 
the king please. 

“I* llf. The legiKature hath made provisions upon this subject 
in the following instances. 

1 . In assisting the rescue of a prisoner convicted of treason or 
felony. 

2. In assisting the rescue of a prisoner clHnmittcd for petty 
larceny. 

3. In conveying instruments into any prison to facilitate 
escapes of prisoners committed for treason or felony. 

4. In delivering instruments of escape to persons cominitted 
for petty larcenv. 

To 
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, To aid, and aanai in reacuing a fakm or tfaitor from the 
cnalody of a constable. 

6. In rescuing a person ordered for transportation. 

7. In rescuing a person convicted of murder, 
tt. Ill rescuing the dead body of a murderef^ 

!>. In rescuing smugglers. 

10. Ill rescuing offenders against the Black Act. 

+ Sect. 9. Fikst, It is enacted by 10 Geo. ‘i. c. .Tl. ** That if * Vlisd 
** any person shall, by any means whatsoever, l>e aiding or assist- s Viin?’c.*9. ra. 
" ing to any prisoner to attempt to make his or her escape from aitrciing mevet 
** any gaol, though no e.scape be actually made, in ease such pri- 
'* soncr was then attainted or convicted of treason, or any felony 9 win, s.r.'tt. 
*' except petty larceny, or lawfully committed to, or detained in, i<.v which it U 
** any gaol, for treason or any felony except petty larceny, ex- 
•* pressed in the warrant of eommitiiient or detainer, every |>ersun ,,f t«op. 
** so offending shall, on conviction, be trun,s|M»rtetl for seven the p«ecn. 
<« years**’ pronpiw* 

^ * or to rribfii«* prfw 

»«iiirrs in uriy of the pri'lendtnl pnvilc'gecl plAreii thrrciii mrntkiiMHt* 


+ Sect. 10, Skc'oniily, It iH also rnaclt-tl, ‘'That in ra.ne siirli AftMningtlio 
“ prisoiHT lluMi was roiivit:U*<l of, c.'ottiiiiitU*tl to, or cletaitieil in 

any piiol for prtly larci.'iiy, or any otliiT rriiiie, not heing tica- iTrcenyiVc. * 
“ son or frhniy, e.Nprr.ssrtl in llio wariaiit of his or her roniinit- 
** inent or tlrtaincr as afoii said, or thru was in ^aol upon any 
“ procf.s.s whalsocvrr, for suiy fi<*ht, tianiag4‘s, i^osts, stun or Minis 
“ of inoiie>, aiiiouiitiiig in fin* whoir to the* sunt of oiir hiiiitlred 
'• potiiul.s, t'verv person so oil'otuliitt; a.s afoirsuitl, shaii, on t:oii- 
“ viction, be lieeinofl guilty of a imsdeineanor liable to tine aiitl 
^ itTiprisonmeiit.*’ 

•f" Necf, 11. 'rniKi)i-Y, It is also further etiac ted by par. '2. < 

That if any person shall convey, or cause to hr. conveyed, into 
any gaol or prison any visor or other disguise, or any iiistni- uaubportnUoii. 
“ iiicnt or arms, proper to facilitate the escape of prisoners; and 
“ the same shall deliver, or caii.se to be delivered, to any pri.soncr 
** in any such gaol, or to any other person there, for the use 4>f any 
such prisoner, without the consent or privily of the keepcT or 
“ undcr-keeper of any such gaol or prison ; every .such person, 
although no escape, or attempt to escape, l>e urtiially made*, 

“ shall be deemed to have delivered sticli visor or other clisguise, 

‘‘ instrument or arms, with an intent to aid ami a.ssist such pri- 
soner to escape or attempt to escapes an(r in case such pri- 
soncr then was attainted or convicted of treason, or any felony 
“ except pt;tty larceny, or lawfully comniiiled to, or detained in, 

" any such gaol for treason, or any felony except petty larceny 
" expressed in the w*arrant of commitment or detainer, every 
person so offending shall, on conviction, be deemed guilty of 
" felony, and transported for seven ycars.^*(J) 

+ Sect. 


(t) The inclictmeDt muft stfrte that thr inttm- 
meiiU were conveyed with a design to ciTectoate 
the empe. O. I). Bat no indiclment <»m be 
mainUinH upon tW^ act of ^rliaroent for confri- 
botlng to the escape of a priaoticr comroiUed oti 


•tt«piclon only. Walker'acaM*, 17 74, Cases Croon 
Law, !IS; and Ute King v. GreenilT, at Sfaidstooc, 
Assiaes, t70S, Cms Crown Ijiw, t9*Z» Vide 
atw> the ca%e of Wlfllam Gibbon*, Cases Crown 
Law, 93. fuHu. 



OP asscoos. 


Bk.2. 


904 


'But If detidned 
for petit lar* 
•cenyt a mltde* 


■ -f Sect. 12. Fourthly, And it is funUMW- enncldd, ** That in 
** caite the prisoner to whom, and for whose use,rsudh visor or 
disguise, instrument or arms, shall be so delivered, then was 
** convicted, committed, or detained for petty larceny, or any 
** other Q^pne, not being treason o^elony, expressed in the war* 
rant of^nunilgient or detainer^or upon any process whatso* 
" ever, for any debt, damages, costs, sum or sums of money, 
amounting in the whole to the sum of one hundred pounds, 
« every such person so offending shall, on ct^wiction, be deemed 
guilty of a misdemeanor, and liable to fine Wd imprisonment.” 


Vide 6 Geo. 1. 

Ca 2a 

24 Geo. 3. c. 56. 
where to mshmi 
feioiM convict to 
ntuke their ^ 
eftcupe from Uio 
persons to 
whom tliey lire 
delivered to be 
tmniported. Is 
felony without 
clergy. And 
vide 3 Pet^re 
Will. 439. 


+ Sect. 13. Fifthly, And it is also cnacteShby par. 3. “ That 
if any person shall aid or assist any prisoner to attempt to make 
or her escape from the custody of any constable, head- 
tytliingman, or other officer or person who shall then 
**■ have the lawful churgi! of such prisoner in order to carry him or 
** tier to gaol, by viftiie of a warrant of commitment for treason or 
** any felony, except petty larceny, expressed in such warrant^or 
“ if any iicrson shall he aiding or assisting to any felon to attempt 
** to make his escape from on board any oout, ship, or vessel, car- 
” vying felons for transportation, or from the contractor fur the 
transportation of such felons, his assigns or agents, or any other 
person to whom such felon shall have been lawfully delivered in 


" order for traiisportation, then every person so offending, on con- 
“ victioii, shall be guilty of felony, and transported Tor seven 
*• years.” 


RfiiimiitK from t Sect. 14. Six-uiLV, And it is fiirtlicr enacted, “ That if any 
ir«ii*|)urUiion, <* per.suii who shall be ordtTed for transportation in pursuance of 
tvloiiy. .. iiijy shall return or be iotiiid at large, without some lawful 

“ cause, before the expiration of the term, he shall be liable to 
“ the same piiiiishmeut, pr«>seeutiuii, trial and conviction, as other 
** felons returning, ik.c. from transportati«>n, &c. are liable to.” 

limiui’Kin. f Sect. lo. Provided always, “ 'I’hat there shall be no prose- 

** eiition for any of the said offences, unless such prosecution be 
** cominenccd within one vear after such offence committed.” 

By slat. 1 and 2 Geo. 4. c. 88. s. I . intituled, ** An act for the 
amcndniciit of the law of rescue,” it is enacted, “ That, from and 
after the pa.ssing of this act. if any person shall rescue, or aid 
** and ossist in rescuing, from the lawful custody of any constable, 
“ oificer, headborungh, or other person whomsoever, any person 
** chargctl with, or suspectcil of, or committed fur any felony, or 
on suspicion thereof, then, if the person or persons so offending 
*' shall be convieftd of felony, and be entitled to the benefit of 
** clergy, and be liable to be imprisoned for any term not excced- 
** ing one year, it shall be lawful fur the court, by or before whom 
“ any such person or pcAons shall be convicted, to order and di- 
“ rcct, in cast? it shall think fit. that such person or persons, in- 
{9k.} ** stead of being .so fined and imprisoned as 'Aforesaid,* shall be 

“ transported beyond the seas for seven years, or be imprisoned 
** only, or be imprisoned and kept to hard labour iu the common 
** gaol, house of correction, or penitentiary house, for any term 
not less than one and not exceeding three years.” 

Sect. 2. Enacts, “ that, from and after the passing of this act, if 

“ any 
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** way |»enov)|ritetl asMult, beat» or wounid'-aiiliQf constable, oflicer, 

** lieWborofi^> or other per96n wbotti8oev^»-with intent in so 
** <ioing. or b/ means thereof, to obstruct, rnhtt or prevent the 
** lawful apprehension or detainer of any person charged with, or 
** suspected of. felony ; or iLony person chaived wi ^ or aus> 

“ pected of, felony, shall aswuilt, beat, or woipd anyaconstable, 

“ officer or headborough, or other |>crson whomsoever, with in- 
** tent in so doing, or by means thereof, to obstruct, resist, or pri>- 
** vent his or her apprehension or detainer; then, and in every or 
*' any such case, irme person or |H‘rsoiis so offending shall be con^ 

** victed of u niiaihmicanor only, it shall be lawful for the court, 

** by or before whom any such person or persons shall l>e so coiH>.” 

“ victed as aforesaid, to order and direct, in case it shall think 
** that such person or persons shall, in addition to any p^«r 
** pains, penalties, or piinisiiineiit to which he, she, or they pro 
now std>jeet or liable, ho kept to harti labour fur any term not 
*' oi^ceediiig two years, and not less than six mouths.'’ 

' •f' ^erf. l(i. SKVFNTHLY.Ily ‘25 (*eo.‘2. c..}7.«. f). itiseiiacled, lt««raiiig » con* 
" 'That if any (ktsoii or persons whatsoever shall hy forctr set at n»«rd«r, 

*• liberty or rescue, or attempt to rescue »>r set at liberty, any 
“ person out of prison who shall l»e conmiitted ft»r, or found guilty 
“ of, murder; or rescue, or attempt to resem-, any person eon- 
“ victed «»f murder, going to execution, or during execution, every 
" |KTson so offending sliall he dcefne<l guilty of fehmy, and suffer 
*• death, without bciielit of cictgy.” 


«« 

• f 


+ Srrf, 17. KuniTnrv, Hy jt is rtiarlrd. 

That if any perscni orprrsons \vliat.s<M«vi*r shalh aftrr Mic h cxc*- 
ciitioii luni, hy forc*c rr^rut\ or altoiiipt to rc*»c in\ tin* ImkIv of 
Nticdi otTriiclrr out of tiir c'iistofi> of thr or hix otlic c r^, 

during tJie foiivoyaiirc* <>f siic*h body to any of the* plac es dirc'c'tcd 
hy thr act; or shall hy foic:o rt\sc'ii€\ or attniipl to nvsc iir, fciitli 
body from thr c ompany of stirgcruiis, or thi*ir otltc rrH or ser- 
vants, or fnnii the* liotisc of any siirgcMiii \\hcn! the; suiiit.* shall 
have been depositc^d in pursiiaiicct of this ac:t; every person so 


Ihff 

htnly i>f a 
luutdrrrr. 


ofleiuliiig shall be truiisptirled for seven years, and hIiuII be sub-||^ 
ject to the like piinishiiierit, &.c\ in case of returning, as by law 
other felons returning from transportation arc; siibji;ei to/’ 


+ Sect. 18. Ninth lA’, By 1 1 (ieo. 2. c.Sfi. ** If any persons, to 
the number of five or more, shall, in a tumultuous anci riotous 
manner, assemble themselves to rescue any cjfftMider against 
9 Geo. c. 23. or to assault, beat, or wound any pc*rson or 
persons who shall have given, or be about ib give, any infor- 
mation or evidence against, or shall have discovered or given 
evidence against, or be about to discover or give evidence 
against, seize or bring to justice any ffbrson or persons offend- 
ing against the said act, they, tlieir aiciers and abettors, shall be 
guilty of felony, afid the court, on conviction, shall have power 
to transport them for seven years.” 

5W*. C. C. 


By «WULaiid 
Sf. tc»». I. c« 5b 
». 4. penons 
guilty of any 
|M>und bmicll, 
or Ums momacif 
any goodior 
cliattcU clitt* 
trajiicd fur rrot, 
or of the owner 
of any ^tfodi to 

diftlniiiird, fttiatl 
pay treble da* 
ni«gr», dee. 6 cc« 
\'iclc lUjria. 1 ,. 
C. tvO. and 461!. 


f Sect. 1{>. Tenthi.y, By 9 Geo. 1. c. 22. commonly called lu^viagw 
The Black Act, ** If any perHon or pemous shall forcibly rescue 
** tmj . person l^ng lawfully in custody of any officer or other 

“ person. 
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** pvntnt for pny of the offencee inmitlptMd in thmtf * or if any 
^ person or persons shell by gift, or pronsise of V|^y> or other 
** reward, procure any of his majesty’s subjects ^Join him or 
** them in any such unlawful act, every personrso oirending shall 
" suffer without benefit of d|igy>” 



Srr t Scf. Can, 
176, 

1 WMi- 300 . 

F. Conidy, 4, 


For coiitf*mpfs 
in Chaiicrry, 

Tide f Com. 
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RmUiI. e68. 

S Bar. Ks B. 

110 . 

Rayinoiicl, •*176. fuitlii 
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1 Roll, 

1 Bar. K. II. 

533 . 


SalkeM, 84. 
8 Mod. 1f3. 
BlMk. 891?. 
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1068 . 


3 II. 7.6. 
tt Kd«8.35. 
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6 Modenia 73* 


CHAP. XXU. 

v*' : 

OF ATTACH 

[G shewn ill what niaitiier offenders may be appre- 
[ without process from a court of record, 1 am now to sliew 
manner th|^ may b<' brought into court by such procc^* 

Process from a romt of record there are t>\o soits. 

1. Such as may b«‘ awarded by the discretion of tln^ 

«alipoii a bare .suggestion, or their own knowledge, w ithoui^lHf'^ 
Appeal, liidietniciit, or Information. 

^2. Such as can he awarded only upon such accusations. 

The First is generally called nn aitarkment, and is properly 
gratitahlf* in caM-s of conUmipts, against wdiieh. for the most part, 
all eoiiitsof lecord generally, hut iiioie especially those of West- 
iiiiiistei-llall, and above all the Court of King’s Heneli,niay pro* 
ceed ill a summary iiiaiiiier, accoidiiig to their discretion. * 

Sect, 1. If the coiitc^mpt liapp<*n to he done by a person prat^ 
sent in tlie couit, and it upp«*ar either fiom the confession ortho 
party on his exuiiiiiiatioii upon oath, or hy the view or immediate 
observation of the judges theinselve**, the court may iinmrdiutely 
rec*<ud the eiiiiie, and c'oiiitnit the offcndt'i, and also iriHict such 
piiiiishmeiit as shall mhmii proper. 

And if such offeiu'es be <lone hy a person not present in court. 
||6nd he eoinplaiiied of by aflidu\it, the court will either make a 
rule oil the paity to attend at a eei lain day. in order to answer the 
iiiattei of tlie eoniplaiiit against linn ; or else w ill make a rule upon 
him to shew euuse why an attachment should not be granted 
against him; or else, if the offence be of a veiy exoibitaiit nature^ 
us for woid.s of contempt of the court itself, will grant an attach- 
ment on the tirst complaint, without any such lule to shew cause. 

And the party who is ordered to attend the court in pursuance 
of such rule, ought regularly to appear in proper person, and not 
by attorney; as also must every one against whom an attachment 
is granted. 

And if tlie offence be of a heinous nature, and the person 
aUendiiig the court upon such a rule to answer it. or appearing 
upon an attachment, he appaiontiv guilty, the court will generally 
cotniiiit him immediately, in oidcr to answer interrogatories, to 
be exhibited against him in relation to such contempt. Bui if 
there be any favourable ciicunstaiiccs to extenuate or excuse the 
offence, or if it appear doulAlul whether the party be guilty of it 
* or 
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or not, the nm will geim^lfui thoirdnci^OB'saffevthe party, 
having firsMVea notice of his intention to priMecutor, to 
enter into a fWogitixaiice to answer such interrogatories ; and if 
no such interrogatories be exhibited within four dnys^after such ^ 

rcw^gnizaiiee, will clischargc^lie recognizance u^nt||won; yet Honley.'ftivrm 
if the party do nut make 811^111011011, and thjjPnterr^pitories be ^P* 
exhibited after the four days, Uie court will compel him to answer 
them. 


Jliit ill all Uv^i^lMlH t^veiiientioiied, if the party fully purge 
himself upon ua^yn^hil an.swer to such interrogatories, of '* 

whole matter cMBpId upon him. the court will dis{;harg«^hy|H|||||jj 
the contempt, ana lease the prosecutor to proceed agajmH^^H 
for the peijurv, if he thinks tit : but if the party confusi^MH^H 
the contempts in his answer to such interrogatories, aongH^H 
odbar.s, the court will not discharge him from the con tehnW HIW 
jAttAsd. but will proceeil farther to examine the truth of 

inflict .such punisiiinciit us from the wliiile shall appear ) 
iHMpttble : neither wilt the court discharge tiie party upon a 
milbig or evasive answer to any material part of the cliai^^ 
against him, hut w ill piniish him in the same manner us if he had 
confessed it. (1) 

Hut for the better understanding in what eases the court may 
proceed in the iiluiiiier uhoNeiiieiitioiied against such olfenders, I 
shall eiideavour to shew , 

!• Wlieic it may so pro«'« c<l against the ministers of tin- coiiit. 

^\ h< n oilin **. 

,A^ to llif r'lii.s T <)f iln-sr PoiN r.s ] hliail rjiiisiclrr, 

1. WlicTi! il ni:iy sci hlii/iifVs, |>;iirifV.s cif frjju* 

rliiscs, and NlirritVs bailifls. 

C. When! alt<iriiirs. and otiKrs acting; as sin li. 

3 . Wlirn* agaiii.^t ollirr ollu rrs. 

4, Wheic against junns. 


i answer to suidi iiitcrrogutorics, of UmT 
on him. the court will dis(;hargw;hkA£;^ “ 


unrs, 178. 
498, 

forr, 1379. 
Mod. 348. 

Cuiub. 


(l) object of nn nttac htiicnt i" l«i hnnj; the 
pjirly Itcfurt* the c'f>urt. On appi'aniiKc 

lie ia pcniiitti'd tn ciitt-r into a mogtiixaiicc with 
two sureties, in Ain;h sum as the court shall tlircci, 
to ap|)car ami make ftusvtcr, iiptm ri.itli, to .^m h 
itktc:rro|^toricf« «« diall Im* exhibited iitrn, 

Barnard, K. U. .'18. After tin* itit« rro^.iforics arc 
filed, and not before, the party may c:i«iif<*ss the 
i'untenipt, unless in the rav' ui a rr^c^.e, «t fur 
contempt irt the face of (he Court, 1 Black. (>49, 
and aiibndt to (he mercy of the i^ourt, 1 Black. 6. 
Olhcrwisr ciamiiiations arc taken thereon, and 
referred to the nmsfrr of the crowii-oiriee to niakc 
hi* report. B. 11. H. *23, But thi* party \% not 
obliged to an«HCr any interrogatories lending (o 
convict him of any othiT offence, Strange, 444, or 
whkh may subject him to a pc'iialty, B. R. fl. 
459, Upon these cvaniinaticms llie m.»%tcr i.% to 
make Ids report, and the party is then, and not 
befiMe, cither acquitted of tbc charge, or adjudj^ 
in eonurmpt, B, R. H. 75, and in the Utter 
if chiMr immediately lenteiiced or comraitted to 


the mitrKhal, tinlets the court svuve givioa jwi|n» 
merit, niid unli r the recogni/anc<* to Ik* diMmafglNl# 
.3 Burr. J7>h, or the AttorOey-Geneml etMont 
that he iiuiy contiiiiie upon the lecogidtioco to 
appear, iindi'r a rult* of court, at tome future ttl||0» 
7 Burrow, 797. 4 Bbrr. 7195. The maat^ 
repi.n r nnnol he movi d for the last day of trlH 
unless u|Hiii eklrru^rdniarr erwe*, w tihoiil permW* 
t'lOii of the court, 1 libca. 5tl, lurh as hr attach* 
tin Ills for non-payment of costs, or nut retuniiug a 
rif, 1 Burrow, 651. Nor will the eotirl grant a 
ay-ruli* to one committed for a contempt. 1 Bar- 
nard, K. B. 167. 

Not a. MolionK and afUdavit* for aftachmelrtt 
in civil aoiU arc prucer-dings on th#* civil fide of 
tlie coart of king'* henr'li until tin* allacbment 
ittoe, and are to Ik* inticM with tlu* name* of llie 
patties ; hut a* soon as the attar hmniis i^tue, tha 
proceetlingft arc ou tt»e crown side, and from lltaf 
tioifi^^ king it to be naimd a* the. prosecotor, 
5 Term Bep, 753. 

4 
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t VenU 11. 
Strangr, M7. 
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47. MV 
nnch, tS7. 
t64. 61, tCV 

g \ f nia Urp. 

t. tflBa 


V Ji< to the fivM of tittw pwrtieiihMri 1 tlndl endeM^ to shew, 

I Where die eonit 'so proceed ageinst sherlm, bafliffs of 
firiwcfaises; and sheriffs bailiffs, for not executing a writ. 

ft. Wbdi| for doing it oppressive^. 

3. Wherl for nIK doing it effectually. 

4. Where for making a false return. 

As to the first particular, viz. In what caKs the court may 
proceed in the manner abovcmentioned agaijglt sheriffs, bailiffs 
of frguchiscs, and sheriffs bailiffs, for. not exei^ng a writ. 

2. It seems clear from the general reason of the law, 
gives all courts of record a kind of discretionary power 
o4w alT abuses byJheir own officers, in the administration or 
execution of justic * which bring a disgrace on the court tbens* 
selves, as nut taking sufficient care to prevent them, that 
ever it shall appear, that any such officers have been guilty orvojf 
corrupt practice in nut serving any writ — as where they refuse^to 
do it, unless paid an unreasonable gratuity from the plaintiff — or 
receive a bribe fioni the defendant — or gi\e him notice to remove 
his person or effects, in onler to prevent the service of any writ, 
the court, which awarded it, may punisli such otVences in such 
niuniiei as shall seem proper b> attachment, Ikc. as well as the 
court of king’s bench, which has a general superintendelft'y over 
all Climes whatsoeier (as the .Star-chamber (m) had also formerly), 
but commonly leaves offences of this kind, in relation to causey 
in other courts, to be punished by such courts to which they 
mure immediately belong {ft). But if there neither appear to 
have been any palpable coiriiptinn in the case, nor particular 
obstinacy, as by disobeying a special rule of the court, in rela- 
tion to the .service of such writ, noi other extrauidiiiary circum- 
stances of wilful negligence, the judgment whereof is to be left 
to the discretion of the court, it seems not to be usual to grant 
an attachment in such cases, but to leave the party to his onli- 
Hary remedy against the officer; which he may have cither by 
serving him with rules to retuiii the writ, &c. or by suing him 
for the damage sustaine*d by his negligence, in an action of 
, escape, or on the ease, or by taking out an alias (r) and piuries, 
which if the sheriff do not excrute, an attachment, directed to 
the coroners, goes against him of course, unless he give a .good 
.excuse for his not having done it. i* And if the coroners do not 
execute the writ, the court will, in the first instance, grant an 
attachment against them directed to elizors (</). 


As to the second pailicnlar, viz. Where the court may pro- 
ceed in the manner abovemeiitioned, against a .sheriff, or bailiff, 
&c. for an oppressive practice in the execution of a writ. 

Svet. 3. It is every day’s practice to grant atlarhments for mis- 
demeanors of tliis kind, ns for using needless force, violence, and 
terrm, in making an arrest ; or by breaking open doors where by 
law it is not jttsUffable, and there is no plausible excuse for doio^ 
ttlL6.4t,4S. it; or freaUng the persons arrested basely and inhumanly; or 
^ keejjiiiig 
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ke<ipMiK them^ coakN^ UH Uiey tqt piqr momijr for dKir 

ddiverancc ; or making an arrest wid^ut <1^‘ authority, as by 
foi^ of a blank {<i) warrant, hlled up with tRI* nakle of a spircial (•) N« 9 , lot. 
bailin' b\ the pait> hiinsi-lt, »*r bailiff, without the privily or sub- , 
sequent agrccinoiit of the slnj/riff'. ' 

Yet 1 have soiiictinie> known attachiiicuts Sg, is kibd doniod* 
ill ri*spect of tlie coiiinioii list* of the prat lice* by cxperi* 

eiice hath been found to be almost mHrcisary i« *<ome cases to 
present the iieleml||Dt\ hasiiii; notice of the intended arrt^sl; and 
therefore, if it shall appear to the c'onrt, that there was any such 
reasonable cause l||^ such a piocc^'diii^y, it uill be a p[reat induce* 
meiit to excuse, if not ssholly to dispense \siih it. 'V 

As to the third pattietilar, rrt. \\lieie the court iiiay pioc^pjt 
111 the manner ahosenif iitioned ujxainst a sht nlV. oi haddf, 
not executing a wm elhclualK 

Sect^ I. It Sit Ills clear, that uheii aiiv su< h olhcii is guilty of iiun 707 
mtjrfbiiupt piacticc 111 depusint; the paits \s ho sues out a will l>‘>w 
of that btiiclit aiiti atl\anias;«^ whith be ouuht lt» have iioui the 
c*\ecutloti oi It, he IS liable to bt* piiiiishi ti iii thi^ luaittK i above*- (^/>) T IWtnv, 
nieiitle>iu d ; as it he* h vv the* elc bt b\ viitiie* e>l aii 1 \e c utioii, anti & » ** 
ke*ep the inoiiLv iii his <»vvii haii N, anti einbiv/leil hut unit ss 
theie ap|H ar soiiu uio^^aiiel palpable e tMiiiplitui iti a slu iiU im g- mo pi vsi. 

Ice ting to letuiii a vvtit, vvliieh Iialli bi eii e*\ee lift d b\ liini, c»l to 

biiiig III l^e hteiv, 01 the iiKiijt v, ateordiiig lf» Ins it turn, flit 

I oiirt will tiaifilv gt.iiif an altuiiiiient aeaiiisf Imn iinnie diafedv , (on 

but will lathti pMuetfl ac iiiisf linit bv iiilt v to filinii tin* vvut. rr<H«nst?S. 

aiiel it ht lit) not eiln V the 111 , will iiu i< ist flit aiiu it e tiieiif*e \ „ oI,|*****/*** 
Upon liiiii till he tlo, or ptihips tri.uit m all k iiiiit nt foi tlie eon- »ii 7 , n, 
ti'iiipt ; and (A) If tht'shtiil) it tiiiii, that ht s< nf the proee-ss fti t? <5 

the bailitl ol a liht 1 1> , vv ho hath giv% 11 liini lu) aiisvvti, a /low V!*l iV loV^"*** 
niiiUif/s shall bt avvaitieti tti tin sluiit) and il lit iitiitii, tliat he* 1 i3t. lijiu 
sc*nt the piociss tt»jsucli bailiil, vvlio hatli leiuiiutl a fe/u fft/pne, ^ 
eu such like* matte i, anti the bailifl luiiig not in the lit>dv or iiione>, Ur imiMi!" 

SsC, at tilt* (lav, liv the* be Ut 1 (r ) opinion the* bailiil hiiall beium. i,. 
aineici*d, anti a wiit (//> sliall issin* tr* the silently In distrain the j'j’ 1*77* 
baiiift' tt) bung in the hotiv, ixe, ^ It, nil, i0'»/ 

i ipiJS |>l 2 *' 1 * I’r<« < J 1. U. lIXll) H Il«Jurn,*Mj ^ 1*1 t. 1 1 . II II I- ^>8 

1. 1 J > M. .> •. II JI j. .* 


A-y to tlir louilli p.iitii itl.li, f/:. Win it tlx (oiiit in;i> )>n»< erd 
in the manner ahnvenientiuiH d again'»t a six nil, ike. foi making 
a false return to a vv rit. 

Sect. o. Tlieie •.eems fe)4<» be no doubt, but that wherever c,)F.Procc,»,S. 
any sucli officer endeavours to inipoHc a couit, by making H ''«>«•««, iv 

a return to a writ of a inattti known by mni to be false, he is, in *"* ' 

strictness, liable to lie punishi d in this manner, for his contempt. k.«uI, II.Inm 
Yet it seems, that the court will not easily be [irevailed on to Corj>u*, 7. 
proceed in this manner for a bare false return, but w ill rathci 
leave the party injured by it to bis remedy by anjaction on tbe 
case, unless there be some extraordinary circumstances of haM- 
shi£.or oppression ; as where (H an officer who had arrested one (/) ii II. 6. ^ 
on a capmSf returned, that he had taken him, but that the party 

VOI..II. e was>>*^'‘*‘- 
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was so si(A, that he could not bring in his body at die diqr for 
foar of endangering his life, where in truth the party had been all 
the while in good health, and was only detained under such pre- 
tence, in onicr to extort money from him, &c. 

Rrx V. SheriO’ "f And where a sheriff has been guilty of a contempt in the 
course of a civil suit, and the defendant afterwards dies, an 
erm i>. 133. htill issue against the sheriffs for the prior con- 

tempt. 

As to the Second Point, viz. In what cases the court may 
pioceed in the manner abovemeiitioned, a^nst attomies, and 
others acting as such ; 1 shall endeavour to shew, 

1. WIktc it may so proceed against them, for appearing for a 
person without sufficient authority. 

Q. Where for injustice to their clients. 

3. Where for other contempts to the court, or dishonest 
ticc. 


Vide Sir. 40S. As to the first of these particulars, viz. Where the court may 
proceed, in the manner abovcnientioned, against attomies and 
others acting as such, for appearing for any persons without suf- 
ficient authority. 


88 f:*!. .1. 8. 
41 £ii. 1. 
lUjitJil, 

16 £6. 4. .>• 

(b) RaiUl, 96. 

(0 Fe Judg. 96e 
41 Kd. 5. 1. 

3i Ed. 3 . 8. 

4 Ktl, 4. 13. 

16 Kil. 4. 
Kaslal, 

Burrow, 6.^ I. 

(d) Vide iiifm, 
wet. 9. 


lligprocecd 
cl^d a suit 


Sect. (i. There is no doubt (a) but that it may 
against them, for taking u|M>n them to prosecute or def 
for another, without any manner of directions from him. Alsu 
if they have in truth a warrant from the party, but do not cause 
it to be recorded before judgment, it seem.s, (6) that they arc in 
strictuess liable to an attachment, for that the court takes no 
judicial notice of any such warrant not. of record; yet (c) if in 
such case it appear, upon examination, that the warrant of attor- 
ney happened not to be recorded through tl|8 negligence of the 
officer, or some such like accident, attended witli no corrupt 
practice in the* attorney, it seems, tliat the court would never 
easily be prevailed on to pruci'cd in this manner against the at- 
torney ; and much less at this day, since he is liable by statute (ti) 
to a certain |)ecuniary fdlrfeiture for every ofi'ence of this kind. 


Coke’s F.ii.iC7. Sect. 7. For it is enacted by 32 lien. 8. c. .'50, made perpetual 
by 2 Edw. (j. c. .32. and by IH Eliz. c. 14, and 4 & .> Anti. c. 16, 
** That the plaintiff's attoniey shall file his warrant the same 
'* term he declares, and the defendant’s attorney the same term 
** he apftears ; on pain of forfeiting ten pounds, and also suffer- 
ing such imprisonment, as by the‘*discretioii of the justices of 
the court where any such default shall fortune to be, shall be 
" thought couveuient.” 

VMsl^rr.tao. Sect. 8. And it seems, that since tlicse statutes, it hath not 
ltMtal,te9. been usual to grant attachments in these cases, without some 
apparent circpmstauccs of fraud, or other corruption. 

4 Bw, so. I^ect. 9* But howsoever a regular attorney may be excused from 

an attachment, for not having recorded his warrant, those have 
no reason to expect the like favour from the court, who tidce 

upon 



Amt to appeur for oUmts aaattomey* widtout having been 
admitfed and sworn as snch, for these are liable to an attadiment 
for eveiy appearance, whether their warrant were recorded or 
not. 

f And it is enacted, by*»£ Oeo. 2. c. 23.^22 Geo. 2. c, 4(J. 
perpetuated bv .*>0 Geo. 2. c. 1*), " 'I'iiat whoever shall in his 
" own name, or in the name of ^another, act as an attorney or 
solicitor fur reward, without being admitted and enrolled, shall 
** forfeit ,£d0 to whoever shall proseeute, and be disabled from 
** acting in eithw of those capacities. — And whoever, being 
** admitted and irarolted, shall lend his name to any other not 
** being admitted and enrolled, shall be incapable to act, and his 
atimittance, &c. rendered null and void.” 

As to tho second particular, vis. Where th 9 court may proceed " 
ill iiiamirr aboveiiieiitioned against ultornics, and otiiers acting 
asjlich, for injustice to their clients. 

Sect. 10 . It is every daj’s practice to move for it against them, R*u«l. !»s. 
for base and unfair dealing towards their clit.mts in the way of 
business, as for protracting suits by little shifts and devices, and snv'f’.ni. *'”** 
putting the parties to unnecessary expenses in order to raise .Vc 4 U. 4. c. 
their bills; or dcinaitdiiig fees for business which never was done, *"1 
or for ^fusing to deliver up to their cli;'iils writings with which 5 I*‘ 

they hml^'cn intrusted in the way of business ; or nioiiey which ' * * * 
has been recovered and received by tlieiii to their client's iim', 
anti for other such-like gross and palpable abuses : but the eoiirt 
will seldom grant an attachment for the tli*taiiier of such writings 
or moiiev, without first making a rule on the attorii«‘v, to deliver Si*!** t*!?* **11. 
tnctii tu llu* party- i\iHo it will Jin^tiiy mi uttoriirv a cletainiiig u MiKl. 539, 
sucli wntnif;.s or money for his security till lie be paiil all bis just ftr. 

fees- Nor will it ever iiiU'rposc in this tii:«nin;r as to any writings U 

or mofiey^ rcceive^Jiy an attorney on any other urcotinlr except 54 . MX ^ 
only in his way or business as an attorney, but will leave the 
party to bia oniinary remedy by action. (I) 

As to the third particular, viz. Where the court may proceed 4irrti.4. c. 18 . 
ill the iiiaittier abovc-iiiciitioued against utturiiies, and others act- *"***JJ| 
ing as such for other contempts to the court, or dishonest prac- ^ Mod! toJiBT. 
tice. 


(I) It i» a cofUrroplof cottrt in an attorney to 
ti 9 C reproachful words on dellveriug a decUratloii 
in ejiwitoefit. Slranise, 576. Or to the 

death of a plaintilf incjcctiacnt for error. Strange, 
890. Or to bring a fictitioiii arlion. 1* Hard. 
Cm. 857. 8 Mod. 109. Or to *oiiic process on a 
peraoa attending bib bu^incMi in the court. Andr. 
875. Strange, 1094. Or to arrest one attending 
nrbitrators under a rule of court. Black. 1110. 
Or to rcfuAC anawering qucationi by the court. 
Scraugf, 11^. WiU. 50. Or to undertake to 
appear and then not appearing. L. H. Cafci, t5l. 
Vide Com. Dig. Tit. Attorney, b. 13. 15. Or to 
rrfaae to proTe the eseeutiofi ^ a deed to which 
lie is a sebecribiog witoeas. Cowper, 845. Or to 


Sect. 

i( t an argument go on, in order to obtain the opi- 
nion of the crjiirt after the partiea have privately 
agr«'rd. Strange, 480. Or to alter tlic name in a 
aiicrilf S warnuit. t Black. 8. Or for biffing a 
coun»rr» lutme to a bill in equity without ]ii« c«n- 
fw.’nt» Fawcet a. Garford, Trinity, 89 Geo. 3. And 
if he haa neglected to attend the court aftrT order 
»o to do, l>e tliail be immediately committed and 
antwer interrogmtorieb tn eineidu. 2 liar. K. B. 
219. And for any ill practice attended with fraud 
and corruption, the court will order tiw* party to 
be atruck off tba roll. fVeeni. 74. Black. 99t. 
But this doea not create a perpetual dleabifl^, for 
lie may be again letlored* Blackstonet 888* 
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(a) C. Car. 52, 
74. 

I>ycrt241.24i. 
(In F, Attach. 7. 
U) to H. 6 . :) 7 . 
F. Attach. 5. 
(d) C« Car. 5t. 
74. 

(c) 1 6 Fxi. 4. 5. 

1 Runip 20. 
Vide It Geo. t. 

II. Frivih'i'r.'KI. 
(/')Ma»r, BU«. 
3 Burr. 1.^64. 
Vide 1 Uluck. S. 


fUM. K. II. 
3.VI. 

Vidt<Aiip.<ifCl. 1. 

V. uir. <1(1 

C^urt, 12. 

Rail. 3(jU. 
I4j-er, VIU. 

(^r) F. Trc.. 7X 
.*13 II. 6. bS. 


48 Kd. a. SO. 
(i^lUiU 167. 


Sect. 1 1 . It seems, that it may not only proceed in such OMn* 
ner against them for disobedience of its rules, after notice j^ven 
them of such rules, either expressly or impliedly ; but also, for 
any such ill practice as is against the known and obvious rules of 
justice and common honesty ; as for forging (u) a writ, or any 
other matter of record, (6) or but attempting to do it ; or for 
taking out a c/tpius, (c) which has no original to warrant it ; or 
for receiving (d) money of the client for suing out an original, 
and also for tlie line due thereon to the king, where, ii^ truth, no 
original ha.s been sued out, nor any fine paid to the king; or for 
endeavouring to iinpo.se ii|Mm the court; as (e) by causing an 
action to be brought against one in it by collusion, without any 
jiist ground, in onlcr to intitle the party to the privilege of the 
court, and afterwards, upon the examination of the matter in 
court, giving a false account of it; or (J') for giving directions to 
a shcrin concerning what persons he should return 'on a panel ; 
and for other misdemeanors of the like nature. 

‘i'} 

As to the Tiiiun Point, viz. Where the court may proceed 
in the manner above-mentioned against other officers of the court. 

Si'ct. 1‘2. There being scarce any thing of this kind to be met 
with in the books, i shall only oh.serve, that it seems clear, from 
the general rea.son of the law, which gives all courts of record a 
kind of di.scrirtionary power in the government of their own 
officers, that any such court may proceed in such inani||||. against 
any such otlicer, nut onl^ for refusing to execute its commands, 
or for executing them irregularly, remissly, (g) or oppressively, 
but al-sO for all kinds of oppression or injustice dune by them in 
the execution of their offices, or by colour of them. 

As to the r<ii'ttTii Point, tv;. In what cases the court may 
proceed in the manner above-mentioneil against jurors. 

Serf. 1:3. It is observable, that jurors may considered either 
in a ministerial capacity, tvr. as persons fa^hiid to attend the 
court, in 4>rdor to perform the duty fi>r which they arc rcturinvl, 
until they shall he discharged ; or in a judicial capacity, viz. as 
judges of the fact which is to be tried or inquired by them. 

And tln-rcfore, fur the better understanding of this matter, I 
shall consider, 

1. How far jurors are punishable in the manner abovc-inen- 
tioned in their ministerial capacity. 

tl. I low far in their judicial. 

As to the first particular, viz. How far jurors are puimliablc 
by attachment in their ministerial capacity. 

It seems clear, that jurors are punishable in the manner above- 
.mentioned in their ministerial capacity, in the following in- 
stances. 

Sect. 14 . First, For making default. As where more than 
one of the persons returned on a jury do appear, but not a suf- 
ficient number to take an inquest, and some (A) of the others 

come 
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conio'^tliin view of the court, or into the same town (u) in whicli (O w. 
the TOurt is holden, but refuse to come into the court to be itxsS' 
sworn; in which cases, u{Mjn proof of such matter, the court ( 6 ) u.jui«r»,t&, 9 a. 
mav, at the prayer of the party, order the jiirtirs who appeared, ^ 1 1 . 

to inquire what is the yearly value of such defaulter’s lands, and *’ *® * 

after such iiiqiiiiy made, either to sumincni them to appear, on 4 Ed. 4. S7. 
pain of forfeiting such siiin as their lands have been found to be * 
worth by the vear, or some lesser (r) sum, or impose (d) a line ^*<^>* 41 ^** 
of the like sum upon them, without any faillier proceeding. Uiit (<•) i‘u«i. t67. 
it seems, (e) that such juror shall' he liable to h».se his issues only 00 *67, 

for such default, and not the ye:nly value of his lands, unless the 
party pray it. Hut a Juror (/') who hath actually appeared, aud W. ’ 

after itiakes default, is said to be subject to such Vorteitiire of tlie st|. 6 . 7. 
yearly value of his lands, whetlu*r the party pray it or not, because ^ 
his contempt ap|H‘ars to the court by its own rect>rd ; yet (g) even ». Juror*, i.v. 
in this case, the einirt, in discretion, will sometimes only impose sti. 

a ^lall line. Also it is said, that no iuror shall be subject to j- 7 n,tf.* 47 . 

such penalty, where (A) the impiest roiifd not be taken if he had ao *7. 
ap|R-aretl ; as where but liv«- of tin; jurors sninmoned on an assi/e, (f) Ollier d« 
ha\e had a view of the land. Also it seems ( 1 ) that u juror who ( 4 ")"^ IVInr, s. 
makes a default without ever coining into the town wherein • 111 / 4 . .s. 
the court is holdeii, is liable only to lose liis issues, or to be (•) 
amerced, but not to be lined : And it is said, that be shall neither 
(/,•) he lined nor amerced, if the defeiidaiit be essoineil on the cju.4itK. kt*. 
day on i||plicli the jury was to a|»pear, for that his ap|»earance in i.'t Anoxc, 14 . 
siieh case would he to no purpose. Ami it seems (/) question- (/) 1 u.*V. 0 ^* 
aide w hether a juror be aiiierciable for not np|M*aring at the re- (mu’'. A**! 1 .I 6 . 
turn of a sinit a/iti.s venhf f ufias, where the liist rrtdrc was not 
MTved. Neither d<ith a j»r<»r sei-iii to be amerciable at all, at iV. Ai'Irrrr^68. 
the <l;iy ti| lilt* rt'Liirii o( llu* firsl wtatv (//<) JacinSf t*\co|>l l)irlort‘ .Srr tin* diAiiicr 
Ju.slicrs rrianl, ur uf over and tcrinnicr, &t:. 

* * ugaiii»l Jtiroif* 

.SV<7* 1*1. Si:cuMMrN, I'or icrnsin^ lo he sworn v^lieii they ilo n | ^ 
appt'ar. J'or wlitcb, as il .seenis, (a) every eoiiil of ifeord may, 
of eiuniiioii iinpoM; Midi a reahoiiable tine on any one re- BCo. 5U. 

tiiiTietl on a «;;rund or petit jurv, as shall seem convenient. ^ 

•Serf. Ifi. 'riiiUDLYf For refusinj^ (o) lo pive any venlict at ' ****^*** 
all. Nov, 49. 

:> nuUi. 17:}. 9 11.6.41. 

Sect. 17. I'oriniiiA, h\>r endravoiiiinj:^ lo impost* upon the (^i) 29 A\i. t7. 
ctiurl; as where (p) a prtit jury tifTt r a venliet lo the coiirh a» 
agreed in hy their wlitilc ntimher, where, in triiUi, Mime of them j K. Abr,*«i9. 
have not agreed to it: Or where (r/) they agree upon two ver- (v) Kliz. 
diet.s^^nul first offer one of tiieiii in the eouit> and U> stand to it, 
if the court shall express no tiissatisfuction lo it, but if the court ioufort»i3rv*f- 

siiall dislike it, then to gi\c the other. tikf. 

S Kcb. 80 .^. 

2 140. 2 Jc^ncf, 83. Str. 64f. 

Sect. 18. Fifthi.y, For miHhdiaving lltemsclves after tlieir^f*') i'* 
departure fr«m ibc bar ; as w here they (r) do not all keep to- vVugh. I4i. 
gether till they have given tlicir verdict ; or where any (s) of them ijyer, ?«. 
carry any thing eatable with them in theu' pockets ; or eat, U) or t') 

drink, 

}*. Kxiiuu 17. B. Jur. 15. 
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t ^ ««SL otherwise refresh themselves widioiit leave from Ao 

iffi tieitSr, -St. before they have given their verdict, though they were 

t imu tsr. * agreed (a) on it, and were also all the time in the custody of the 
* Hsie, S96. bailiflf appointed to take care of them. 

Sect. 19> Sixthly, For sending (6) for, or receiving instruo 
tions from either of the parties concerning the matter in question, 
and therefore (c) much more for receiving a bribe. 


(A Hast. S99, 
H^rt. 114. 
P. Exam. 17. 
t ln«l. SS7. 
a Hale, 

(«> 40 A»i. 43. 


SecBookl.r.Sr. p. 467. 2 Hale, 160, 161. 310 to 313. S£d.3. c. 10. 34 Ed. 3. 


c. B. 3U Ed. 3. c. 18. Lord Kaym. 407. 

^s to the secoml particular, viz. ilow far jurors are punish- 
able in the manner above-mentioned in their judicial capacity. 

Sect. SO. It seems to be the current opinion of the old books, 
that jurors are not subject to any prosecution for a false verdict, 
except by way of attaint ; and there seem to be very few ancient 
precedents for the punisiiincnt either of a grand or petit jury, 
merely for giving a verdict against evidence, or the direction of 
(<f> F. Cor. 100. the court, either in a criminal or civil matter. It is said (d) in- 
Viutgli. ifti. deed in Fitzherbert’s Abridgment of a case in the time of king 
Richard the Second, that the judge told the jur}*, upon their ac- 
quitting a conitiion thief of an indictment, that they should be 
^ bound to their behaviour for their lives ; but this was only the 

sudden opinion of a judge, and it doth not appear, that m| jurors 
were afterwards actually so bound in the pursuance of uie saUl 
opinion; and Fitzherbert makes a r/i/rrre in his Abridgment of the 
case, by what law they could be so bound : And as to those thn>c 
(e) other cases in the time of king Filward the Third, wherein it 
i.H said that a juror was committed for refusing to agree with the 
other eleven, it may be answered, that it is said ( J') in the first of 
those cases. “ that such juror stayed his eompanious a day and 
a night, without agreeing with them, and this without a reason 
from whence it is rensonahlc to intend, that there might be some 
eireumstnnecs of tnisbeitaviuur, as an obstinate perverse resolu- 
tion, right or wrong, iki tind a verdict one way. and not to consult 
with the other jurors, nor hear their reasons, See. And in tlic 
last of the Qj) said cases it is said, that the “juror committed by 
the justices of assize, for refusing two days and a night to agree 
with his companions, and saying, that ho would rather die in pri- 
son than agree with them, was afterwards discharged by the jus- 
tices of the common bench, upon the adjournment of the assize 
thither.” And it was part (A) of tin.* charge against Kmpsoii, who 
was indicted in tlw lieginning of the reign of king Henry the 
Kiglith, for a great complication of oflVnees, that he had com- 
mitted a jury to warti, and bound them to appear before the king 
and his council, and afterwards on their appearance fineil them 
(though with the concurrence of the rest of the council) in the 
fum of eight ihiuihIs a piece, for refusing to find a person guilty 
of an indictment of larceny, upon sufiieient evidence ; yet it is said 
(0 DaliMMi, 18. in palisou’s (t) Reports of cases in the third and fourth years of 
Philip and ^la^y, that it was agreed, that justices of assise, oyer 
and terminer, gaol-delivery, or tho peace, nave no power mdecd 
to assess fines on jurors who make a false oath before them, but 

that 
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that they outy give them a day before tliemselve<» or the king’s 

oouncil; by which it seems to be iroplie<i» tliat such jurors were 

then thought to be some way or other punisliable by such judges, 

or at least by the king’s council ; for otherwise it would be to 

little purpose to bind them to appear before them. Also it seems 

to be bolden by Sir Edward Coke, (a) that though a jury be no (*•) >* 

way punishable for convicting a man upon an indictment against ’'*** 

evidence, yet they might be charged in the Sutr<hamber for tbeir 

partiality iu finding a manifest ofiender not guilty : And about (6) 

the latter end of the reign of queen Elizabeth, a jury was com> 

niitted aud fined, and Imuud to their good behaviour, for finding 

one Wharton guilty of manslaughter only, ogainsl clear evidence \d)i Siii.8W|’ 

and die direction of the court, upon an indictment of munfer: 

AimI it is said in Palmer’s (r) lleports, that jurors, who go against 
the directions of the court, are to be fined : and there are several 973. 
instances in the beginning of tile reigu of king Charles the Secniiil, Itajim. aa, 09. 
wherein it was resolved, that both grand ( 1 /) and petit (c) juries 7 (; 9 . 9 ;l 8 . 
were finable by the justices of gaol-dclivcry, for going against iKcb. 404 . ' 
plain evidence, and the directions of the court. 

Ilut the.su proceedings were always thought grievous, and were 
coiitiplaiiied( / )of ill the 1 louse of Coiiimoiis; and this question was ^ 

ill last fully coiisidereil uiid debated in llusiiel’s ease, who having -y,. 
been cotiiiiiiUed by the jusli«‘es of oyer and leriiiiner at the Old vA. 

Hailey Airought lus/iu/;«.7i$f'orpn«, ill the court of eoiiiiiioii pleas; to Vnugh. i.‘W. 
which if w as returned, that he was coiqiiiilted for the line of forty 
marks, imposed on him for having, with oilier jurors, acquitted 
certain defendants of iiii iiidiciment fur an unlawful assembly, 
against full and manifest evidence, and against the direction of 
the court ill inatti'r of law; and upon this return he was dis- 
charged, and llie n;tnni was adjiuiged iiisnflicieiit, for nut setting <x) Vanxti.lff* 
forth pai tienlaily (g) so miieh of ilie esidenee that it might {ip}H‘ur ok)'viM|j*li.*l4S 
that it was full and inanifesl; and likewise (/<) fur not setting s jou. la.'ir. * 
forth, that the defendant did know and believe it to have been (OVsugh. 14 A. 
full and manifest; and also (/), for not shewing what the direc- 144, 

tion of the court was, and in w hut iiiamicr the defendant found 3 Kcble. XHi. 
against it. And it was also n'.sulved, (A') that petit jurors are 8 Jum-k, ic. 
ill no case finable for giving a verdict against the evidence de- Hub. 114. 
livered in court, whether they be liable to an attaint fur such ver- 3 KebW, .‘158. 
diet or nut, not only fur that the jury are by law the proper judges i la**. ***• 
of matter of fact, as the judges are of matter of law, and therefore * 
ought to be free in their judgment of it, wiliiuut being over-ruled 
by the judges, who, strictly speaking, have iiu mure to do with 
the judgment of tlic fact, than the jurors havc^ with the judgment 
of the matter of law ; neither is it possible that a judge can cer- 
tainly know that a Juror acts corruptly in giving bis verdict con- 
trary to the strength of the evidence delivered . in court ; for he 
may be influenced by his own personal knowledge of the truth 
of the fact, of the credit of the witnesses, the reputation of the 
parties, and many other circumstances unknown to the judge, and 
well known to the jury; for which cause the law provided, that 
all issues should be tried by the neigbbouriiood of the place in 
which they are supposed to arise, because neighbours are pre- 
sumed to have better knowledge than others of what concerns 

their 
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their neighbonrs. And for these causes, and other such like, Ae 
court of king's bench granted an information against a town^ 
clerk, for publishing un order of the court against jurors, who had 
found a person guilty of manslaughter only, upon an indictment 
of murder, by which order the said jurors were declared to be 
justly suspected of bribery, and declared uncapable of holding an 
office, &c, 

5f’ 

Sect. 21. Yet if it shall plainly appear in any case, that jurors 
arc perfectly satislied of the truth of a fact, wliercupon'll^ey de- 
clare to the court, that they find it in such a particular manner, 
and the court directly tell them, that uilon the fact so found, as 
they have agreed it to be, the judgment of the law is such or such, 
and therefore that they ought to give a verdict accordingly, yet 
they obstinately insist upon a verdict contrary to such a direction; 
it seems agreeable to the general reason of the law, that the jurors 
are finable by the court in such a case, unless un attaint lies 
against them ; for otherwise they would be dispunishable for so 
palpable a partiality, in taking upon them to judge of matters of 
law, which they have nothing to do with, and are presumed to 
be ignorant of, contrary to the express direction of one who by 
the law is ap|Hnntud to dirt^ct them in such nratti'i s, and is tO be 
presumed of ability to do it. 

Sect. 22. Also if a judge, for the better direction anti infurnia- 
tion of a jury, shall ask them their opinions concerning siidh a par- 
ticular fact, and they shall rt'fuse to answt'r him, anti obstinately 
insist tt> deliver in their verdict as they think lit, contrary to his 
direction, it seems «pn‘stionabh^ whether they may mit be lined 
ill such a case also, unless an attaint lie against them, for that it 
is the duty of jurors to take the adviee and information of the 
court, ill order to be. governed by it ns fur us shall be consistent 
with their couscieiiccs. 

Sect. 23. Also, if a jury shall refuse to find an office for the 
king, upon full cvideiiee. it hath bi eii hohleii, that they may be 
lined, for that in such case they are not liable, to an attaint, and 
their finding does not delermim: any man’s right, and the king, 
in many cases, hath no other remeily. Vet it seems ijuestionable, 
how far at this day these reasons may be thought coneliisivc; 
and it seems, that they hold ns strongly for the punishment of 
grand jurors refusing to find an indictment of high treason; and 
yet it will be hard to maintain, that such jurors arc any way 
piinkhnble for such a refusal. 

Sect^ *24. But ir a petit jury in a loet conceal a matter present- 
able by them, it is a good custom that they may be amerced for 
such concealment, being found by the grand jury; and by 3 
lien. 7. c. t. set forth more at large Book 1. c. 7. p. 73. “ If 
** an inquest conceal any matter inq^wtablc ^fore justices of 
** |>eacc, another inquest may bo iinpdiielled inquire of such 
*‘ concealments, and the concealers may be amerced by the dia- 
** cretiun of such justices.” 

'Having shewn in what cases the ministers of the court are 
punislialde in the inaniKMr abovfs-mentiotteib 1 am now to shew 

in 
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in what casM others may be so punished; and for this purpose 
1 shall endeavour to 8hew> 

1. Where inferior judges arc punishable in such manner. 

^ Where counsellors. 

3. Where gaolers. 

4. * Where any person whatscuncr. , 

As tj^the Fikst Point, viz. Wiu*re iiiferiur judges are punish- 
able by attaelinicnt, 1 shall eiideavuiir to she%v, 

1. Where inferior judges are in such iiiaiiiier punishable fur 
proceeding without jurisdiction. 

2. For proceeding unjustly, oppressiiely, or irregulaih. 

.'J. J'or refusing to do jiistici*. 

4. For contempts of superior courts. 


As to the lirst of tites(‘ particulars, viz. In what cases inferior 
judges ari‘ punishable in tin? tnaiiiier above-nicntioned for pro- 
ceeding w'itliout Jurisdiction. 


Seel. It si’cins, (n)tliat the coiiit of king’s bench, having a («^ ■*! A»*. 
gciicnd su|u rintcndcncv o\cr all iidViior coinix. may, in strict- “!!?: 

ness, u\vird an attachiiu-iil against any such couit usiiipiiig a ju- ruhnrr, .V6>. 
risdicli<lh no way belonging to it. and putting the subject to nil- ^'■r. I..10. 04, 
necessary \cxation bv colour of a judicial nrocccdiiig wbolly 
iiiiyvnnantcd by law, and tliciclurc (n) proliimted by it. i dt in (t. >». 
these cast s it sccins t«» be ratlicr the more usual (c) way, lirst to ‘Ml- <*.<»!. 
award a writ of prohibition to such court, and afterwards an at- 
tachment upon its piocicding after such proliihition, and not to j 4 s, im. 
gnmt a rule to shew l aiisc yyhy an atlaclmieiit shouhl not go in I*- ‘'y'' l).vov. 
the first instance, unless ihert? be some ifxliuurdinnry circiiin- ? ^64. 

stances in the cas<‘; as where («) the stcwaitl ol a led is guilty « iiMi.4f.t. 
of a double usur{Kitiou, as of bohiiiig plea of a matter whicli arose ^ Abr. :tt7. 
out of his precinct, and yvhicli, if it liatl arisen within his precinct, ** 
would nut have been within the jiiiisdictioii of his court; or *F. I.r<i, p, 
where (e) the judge of an inferior court refuses to receive a plea •it. 

that the cause of action arose out of his jurisdiction; or where 
(/") any judge takes cognizance of a cause to which he himself rJiir, ii'Aniw. 
is a party; or where the juilge of a court-baron is privy to a (/)S«lkcW, 
practice of splitting (g) a cause of action for more than forty 
shillings into lesser sums, in order to bring it witliiu tlie jurisdic- 
tion of the court. Hut in this last case, thefe seem to be more ^ Kebir, 
instances (A) of prohibitions than attachments; and in the cases 317 ^' 

above-mentioned, and all others of Uic like nature, it seems to lie 6 MmIttii, pa.' 
wholly in the discretion of the court to grant cidicr. * K<?bie, atr. 

1 K«bi«, 484. t bideiftn, 


As to the second particular, viz. In what cases inferior judges 
are ■ punishable in the manner above-mentioned for acting uu> 
jusdy, oppressively, or irregularly. 

Seet. 1!6. It is not easy to meet .with cases of this kind in the , 
books, there being seldom any thing in them so remarkable as to 

be 
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be tbongbt worth rcportiog. Bet it seen** to be«« cotamon 
practice, to g^t attachments against the judgw^sto^ courts 
for any practice contrary to the plain riues ' ot^«3mnw justice, 
though it have been never so long used in suc^ wturinrns for 
denying a defendant a copy of the declaratiou agpinsC'Uiflf^uid 
going on to trial ; or giving judginciit against him, wUhoij.t |pvii^ 
him any manner of notice, or tune to make his del^cet or for 
taking e^unreasouable (a) distress^, either on mesne pn^^, or 
executron; or for copapelling (6) a defendant to give ell^ni|ant 
bail; or for proceeding contrary .to the prohibition (e) afn sta* 
tute, as (d) by apicrciug a clergyman according to his spiritual 
benefice; or by assessing (e) an amercement without any affeer- 
inent by the tenants of the manor; or'by (J') taking money of a 
plaintiff or defendant for vicious pleading, 

As to the third particular, viz. In what cases inferior judges 
are punishable in the manner above-mentioned for refusing to do 
justice. 

Sect. 27. It seems clear, from the general reason of the law, 
and the common practice of the court of king’s bench in cases of 
this nature, that the said court may in its discretion award an at- 
tachment against any such judge, obstinately and perversely, and 
without an^ colour of a reasonable excuse, refu.sing to proceed at 
all, or to give judgmeht, or award execution, in a matter brought 
regularly before him ; for ail such delays of justice arc, not only 
grievous to the .suitor, but bring a disgrace upon the law itself. 

fet if there be no extraordinary circumstances in any such 
delay, to bring the judge under a reasonable shspicion of corrup- 
tion, it seems the more usual method to take out a writ to such 
judge, commanding him to do the thing, of the delay whereof you 
complain, and if such writ be not obeyed, to take out an a/ias 
and pluries, or to take (g) but the alias and pluries together with 
the first writ, and thereupon, if the judge refuse to comply, tq 
take out an attachment against him at the suit king and of 

. the party, which may either be returnable into ffie court of king*.>< 
bench, or, at the party’s election, into the court of common picas, 
except in some special (h) cases. Agd this seems (i) to be the 
proper remedy to compel .the lord of a manor to hold a court for 
the determining of a writ of right patent, or a writ (k) of right 
close; or to compel the judge of any inferior court, whether of 
record (/) or not, to proceed (m) in a plea, or to give judgment 
. (ri) or to award ex*|gution. (o) 

As to the fourth particular, viz. .In what cases inferior jddges 
arc punbhable in the nuinner abovc-mcnti<Hied for contempts of 
superior courts. 

Sect. 28. There is no doubt but that ,^Ucca (a) of peace, or 
comtnisaioners (A) of sewers, may be so punished for proceeding 
in any matter before them, after a certiorari delivereil to them ; 


iSkdM *** matter before them, after a certiorari delivered to them ; 
(e)«Jei>eM^« or the judge of a spiritual (c) or civil (d) law court, for proceed- 
(rf) 1 lun. 3151 ing in a cause after notice of a rule to shew cause why a prohi- 
. binon should not go; or a judge of any infimor common law 
court, for proceeding in a cause after a kaketa corpus, or writ of 

error 
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idhrareA^i^ a dbenff, (a) for p r ooa wUa g in fepievin* or otlier 

cottM^ c our^ afW • wy y n«fetfi» jMinr. or rrcowfarr* 

Abo a itar|)^|M**been granted to ahew cause whj an attach* 
g>o« »ltPjp bliM' p4|i g»' against the steward of cp^apentake for pro* 
cee^BP after ^ tolt^ though this be onfy a contempt to the 

cowAj^Ct 

SG«o»l. 

Sdli^jlp. Also justices of pSisce may be punished in 41^ man* 
ncraMj^mcittioned for acting in a contemptuous manner against 
the deffirmination of the court of king's bt*nch; as where an 
order of settlement, spcciailj hcttiiig forth the tircunistances of 
the case, is removed into the said court, and quashed there, by 
the judgment of the court, upon the merits ; and yet the justices 
of peace afterwards make another order to remove the same per* 
son to the same place, for the very same caus4% witliout legard* 
ing the judgment of the court, tliougb it were well known to 
them, and insisted on by the parties. 

As to the SixoNO Point, viz. In what cases counsellors are 
punishable in the mamicr altos e-mentieiied. 

Sect, 30. It seems cibar, that notwithstanding they are neither 
officers of any court, nor invested with any judicial office, but 
barely practise as rouiiseliors. yet inasmuch as they have a spe- 
cial privilege to practise the law, and their misbehaviour tends to 
bring a disgiace upon the taw itself, they are punishable for any 
foul practice as other ministers of justice are. 

As to the 'i'lititD POiM.rf?. In what cases gaolers %re 
punishable in the manner above-mentioned. 


6 Modem, tXt, 
I CM. 


Sect. 31. It seems clear, that they an* not only punishable in 
this manner, as all other officers aic, by the courts to wbirh they 
more immediately belong, for ''any gross misbehaviour in tlicir (rViKebir.ctt. 
offices, or contempts of the rules of such courts, but Uiey are (‘i)yi>wh,h9. 
also punisbabb ^ any other courts for disobeying writs of haltem « ^.* 

cufpue awardccTby aiicb courts, and not bringing up thn prisoner Cmi. 
at the day prefixed by such writs. Also it seems clear (r) that * Koldc-, 
it is no excuse for not o|wyiitg a writ of habeas corpus ad sub/i- 
cienduittf that tlie prisoner did not tender the fees due to tlie as/ 
gaoler: Also (tl) it seems to be the better opinion, that the want t VM. 
of anch a tender is no excuse for not obeying a writ of habeas 
corpus ad faciendttiH et recipictttium: However (c) it is certain, s n! Abr. as. 
that if the gaoler bring up the prisoner by virtue of such habeas W tJu , 
corpus, the court will not tai|i him over till th% gaoler be paid all 
his ffies; (/) nof, as some say, till he be paid^l that is due (oiwdra, 
to him tor dm prisoner's diet; dor that a,gaoler u cottipaUable(A) 
to find his'prisoner sustenance; but this is denied by others, (i) 


Sect, 32. 'Also it seems, that the court of king's bench, which 
has a genend (k) superintendency over all peisons who are in any tar. 

respect ministen of justice, may award an attachment against 
any gwder ttsing a pnsoiter barbarously and inhumanly. Yet it ^ 

is said, (/) that a gaoler is no way pnnmnbicfor keepiiig adebtor sor. 
in ironik And it seems agreed at this day, Aat a gaoler shall not * 
be pvnhdied m the manner abovc-awidtoiied, for &e bare escape 

of w. t. p. 414.’ 
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whatsoever is punisflple in the manner above*; 

Sert. 3fi. It seems, that oven peers of the rei 
ritual ui( temporal, arc liable to si^ punishment 
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teinplsjji||i^or rescuing (a) a peiilBn arrested by due 
law, drjnt proceeding in a cause against (6) the kin| 
prohibition, or for distdic^'ing other (r) wiits, wherein _ 

j>iorogutivo, or the liberty {d) of the subji'cl arc nearly concerned. 
Hut it doth (o) seem clear, that it is a ceitaiii gciieial rule, that a 
peer is punishable in this manner for disobedience of all writs 
whatsoever. Anti it seM-ms (J') ceitain, that no peer is liable to 
ag attachmeiit for not appealing on a jury. Theiefore it seems, 
tliat ^hiit is said (g) in some books in general, that an attachment 
lies against peeis for contempts, ought to be understood of such 
only as are of an eiioi nious (/i) nature, as those above-intintioned, 
ami others (/) of the same kind, about which it is diflicult to lay 
down any cei tain pai ticular rules. (*1) 1 low ever it is certain, that ail 
other persons are liable to an attuchinent>for contempts, all the 
pai ticular instances whereof it would be endless to enumerate. 

it*a. ('. rti/. 170. 3 It. Abr. 731. I). Conti-iiipt, 3, lO. 6C«ki‘, j1. Fimli, 36 .i. 

Iloliiirl bl. 31 IMvv. .yj. Ka>t.il. SI { «•» .V.si/t*, J J. C. l.li/. 17.{. 303. 

31. IliiM, 11'. 1 Wil'.uil, .'U3. « Motli 111 , !•>.* S.,j,r, 50. 

'Die most leinaikable instances of eontenipts seem reducible 
to |||||^ following heads: 

I. Contempts of the king's w’lits. 

il. Contempts in the face of a couit. 

^I. Contemptuous woids or wiitiiigs eoiicciiiing the coiiil. 

4. Contempts of the rules or awards of the couit. 


5. Abuses of the process of the court. , 

fi. Forgeiies of wiits, and uilii r dweits of the li||k^kiiid, tend*^ 
iiig to impose oil the euuit. " 

As to the first particular, rir. Where persons are ininishable in 

the iniumcr nbove*mentioned for contempts of the kiug^s writ. 

•» 

It seems tlgit it iiiay reasonably btkm^ed, that ell 
siidi vmts, beuig in the kiu^s name, and impoii^im'^nio' 
ful conimano^iidr prohibition from hiiff, which eveiy Subject {a in 

. du^ 

V fc ^ ' 

« ^t) All uCtAkhiiicnt bci grattlrd But uvit a wttfie«a AM loo 

a fieriHOii fur thrt'dteiiinK '« pfu«oc*iitor» Vlio has Joiii he not being alAe to glWk Adier ovIAmM dian 
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' fkit hlformatiuii lintl i tinned ag^imt him, with dauger mul the court of extnoqiMtr Mated H where a wit- 
of hir lifo» Acc. 1 \\ il 9 on» 7 hs ->-Ll lic» alao agaiii^ ih'»s went away after altandteg lwotiolifa8iAlliiMi|th 
a witokcM, imiterinl to Ihr cauae* who ahteota him- h\ Hut the mtiiHfr was wmsailtfdt Batib. 

self wlthmii iwy rsetse, Ihiuglas ^iratlge, 1 li^r-^Vidc also 9 mrr* I3f9. “ 

810. hoA BayaMMla ffm\dcd the 1^) An attadmnt tiea agnM )a pAer 

'^^rred upon Uiu in reasonable liiiie, SUaiiae, fusing uiiedi^iKe"' to a t Bnrr.AStk 

AlO. pecionaUy. apd aot given to a servant, B. H. 1 Wilson, 389. Vide Loqls* Aninials» 8 June, 
Ilk 8tgi. and % bMe? aam to defray hb rapansea 1767. Bat aa attadnaent Baa. aga tns t acanm- 
itdOs iaVI.*'or a ptoowse of lion mooiurmpt^ thewoile of Mapabm u by 
thewBUida whiat be^accepts^ Cro. Car* »e<|fiestration, 6(C. Cowp. 3f7. 
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boiuu^|||i^y, cvtit^ disobedience (a) of any of them being 
^ c<»l>^^^Bi|^ing’« autltority, is, tn strictness, punishable in 
^lientioiied, if ihc court in discretion shalAhink 
it doth not seem to hue been usual fm* the 
ill this manner for a mlPKioufeasance, in not 
iinniand of the first writ in any ease M'hatsocvcr. 
clear, that W'Uttnchincnt lies of course for the 
Finance of the dunl|bd of a pluries, which ||^|fin some 
fnot in all, be UikcnTut, together with lii^^mi|^at the 
le with the first writ: Also it seems, that the dHuit may 
special case, in which it shnll seem pr«>per, make a rule to 
cuinpei the party to whom the first writ is directed, to execute 
it; and if such rule shall be disobeyed, there, ran be no doubt 
but that the court may proceed agaiu.st such disobedieiire in the 
.same manner us they usually do against the di.sobedieiiee of any 
<*llier rule: Also it seems (r) to be the coiiunoii practice tuf'mAt 
altachinciit.s upon aflUluvits of contempts to the king's writs, liv 
acting contrary to the purport of tliem.(3) Also there can be no 
doubt, .but that if u sherio sliall in any rrasi' return to the couit, 
that a person arrested (r/) «ir grxuls seized, (e)or pos.se.ssion of 
lauds delivered ( /’) by liim, by virtue of the king’s writ, were res- 
cued or violently t:ikeii from liiiii, fite. the court may award an 
utlachnicnt against the rescuers. Also it is certain, that the court 
bath, in .some eases, awarded an aUaelinieiit upon afiidavits of 
rescons, where the uflicer hath not returned OHt‘, Yet tlii.sMas 
anciently (g) looked on us irregular, and of late the court has 
refii.s<*d to grant an uttacluiieiit in any ease for a re.sions, ludess 
the nllicer will return it; for that it hath been found by 4lqie- 
rience, that tdlicers will <illen take upon them to swear a re.se<»u.s, 
where tin*}' will not venture to return one. 


(*»> I Mod. 44. 
* .Modem, .114. 
F. <i}. NMl rtj. 

fSMIf. 7, 


(A) F. Sagp. *5, 
43 5<>, 

Kastia* 437. 
Finch, €37« 

litis 4. 86. 

F. Cnunu 84* 

I*, hi* D. 68. 
Sup. *. n., ^ 

1 

(«)F.W.ll.» 

a c w! 60. 

Sup. jt. ;U. 

Oh F.Aii 



^ , \%\UuU,5. 

Kil. .t. !». « 
(/) .Si, Ik. ;i?i. 

<i Miuleru, V7. 

( z) F. Siiggetl. 
'.Vi. 

t i<l.ick.i>to. 


As to the second particular, viz. Wlu-re persons :ue piiuish- 
able ill the in:uiuer nhov’e-uieulioiu'd, for coiiti iiipts in the faei* 
of the court. 

^cett 35. It seems clear, Uuil all persons are pnnishahte in this 
manner, no^oiily fur making, an actual hreneii of the peace, lint 
niso for any'lieinon.s inisdeineanonr in the face of the court ; u.s 
(A) for giving false, trilling, and eoiilradictory answers upon an (/, ) r. H.s, 

examination in CjOurt ronceniiug one’s ability to he hail for aiio- .'ii. . 
thcr, in an. action depending hi the court, or coiu'erning any other 
such like inajyter ip r|ue.stiun before the court, and to he deter- 
mined by fhc cx^iiiutioii of tlie..^artje.s:, or (i) for amcoii- (i) tUji src. 
temptupus ^^avjoitr fow^ls any judge in the fu(^,of the court, t 
as by charging liitn with ihjjj^stice, and praying for pn infortna- 
tion agaiittt bus, &c. ^ " 

As uy;tbe tnirddfiarticular, viz. Wiipti^^rsons -^re punishable 
in the manner, anoyc^mentioticd for contemptuous words or 
wridiiqpi, conePriung tlic court. 

36 . It ,eem.s needless to put any iaisUnces of Uiis kind, s,iLeid, 84.! 
whRh are genenily so obvious- to common understanding; and so. «^44t. 

therefore. • ' 

( 5 ) ItetcCMcmaMadimentiMy be granted for Hefoe» CW|NM witboot iHoing an attu arid a afoirkt' 
making an inmflkimt leturo in tbe tot writ of wriu But e. WiMcr, .1 Term Rei*afo »' - 
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3k. «. 


SfldvMe, 

ktrMie.iOC9. 

8ijrtr,4S.114, 


43 Awiae, 39. 


tfMfefDM I than only observe, that aometunea i 
bera granted for contemptnous words 
the court, without making any rule to shew i^l 
tachments should not be granted, because i{>i 
serve him with a second rule who has despised 

i\s to the fourth particular, viz. Where persons a’lo . 
in the manner above-mentioned,^or contempts of iHi 
awards air the court: v 


tents have 
rales of 
* ’sneh at- 
»to 



(»y F. Imprl*. 
18. and vide F. 
Accompt, V3. 
84. 109. ll«. 
<9 Ed. 3. SS. 
(i) 1 Modem, 
SI. 

3Biirrw,1C58. 
1 AiMnkl55. 
SdU(A,Tt.83. 
Sujer, 48. 
FarrMly, 8. 
Cowper, S3. 
SB%ow,701. 

Vld#&10 

WUI. 3. c. IS. 

1 Bar. K. 15. 
46S. 

SWUliai 
Barnes. SXyH. 
t Baraes, H, 
140. 

Salkeld, 71. 81. 
to Modem, 
13.3. 

19 Modem, 
S34. tS7. 317. 


Seri. 37. There is nothing more frequent than to prddiSid in 
this manner for contempts of this kind; as where (a) a defendant 
in an action of account, being adjudged to account before audi- 
tors, refuses to do it, unless they will hllow such an acquittance, 
which was disallowed by the court before: or (6) where one who 
has submitted to au arbitration by the rule of the court, being 
aftei^ards personally served with a copy of the award, and re- 
quired to perform it, refuses to do it: or where one refusing to 
pay the costs taxed by the master; for such a taxation is, in 
judgment of law, a taxation by the court. Or if a defendant in 
a penal action obtain a rule to stay proceedings on paying a sum 
agreed upon between him and the plaintiff, it is an undertaking 
by him to pay that sum, and for the non-payment of it the court 
will grant an attachment. But it seems, that generally an attach- 
ment is not grantablc for disobedience of any rule, unless the 
paAy have been personally served (4) with it; nor for disobe- 
dience of a rule, at ftm priut, unless it be made a rule of court; 
noj^or disobedience of a rule made by a judge at his chamber, 
i^s it ‘ 


Ull 


be entered. 


Sta. 533. 585. Strange, 895. Rex r. Clifton, 3 Term Rep. 357. 


1 Bar. K. B. 
58. 78. toi. 


Hobart, 384. 
Forteae. 967. 
(r) 8 II. 417. 
F. Cor. 73. 


As to the tlftli particular, viz. Where persons arc ptiiii.shable 
in the manner above-mentioned, fur abuses of the process of the 
court. 

Sect. :)8. There arc so many instances of this kind that it 
would be in vain to go about to cnuinf:ratc them all, and there- 
fore I shall only take notice of some of the principal of them ; 
as, 

: Sect. 'IQ. Fir.st, .Tlic taking out of such process without any 
colour of right to it; as where one sues out execution without 
any judgment to warrant it, &c. or where a woman brioj^ an ap- 
peal (c) of the death of her husband, whom she knows to be 
alive. 


Sect. 40 . Sbcondly, The making use of such process as a 
stale to help the jurisdiction of an inferior court: 41s where one 
339. arrests anomer by a ^tHat, tu order by that means to bring him 
within the limits of an inferior court, and yvhen he has got him 
there, drops die htittU and proceeds in the inferior court. 

Sect. 

^4) A«d tbmfvw sn MBdsvH to rapport • rale rale ten^ce at Om loit pUee of oboda— 

wr OB ottoeifiocnt nratt rtiite that iSe defendant N.B. vneincmiDdjnponanntlaelHnenlfornoti- 
wai penoiMilly aerved wiA a copy of Ihe rale, and payment of cotH onder tbe 5 and 4 Wiilhun and 
tiMtheorigliw wattfcawniohimntlhaaniMtiine. Mara, c. It. *.3. aiayba diicbaigiid nndcr tbe 
]<«i«.^«UM.3Tmnllp|>.351. Bottfbera. Loitia*ael,38Ceo.S.c.38.>.l3l 
crate hlmwlf, tbe coarl, on aflldavit, will grant a 
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^ Aeef. 41> ^i|ihoi.y» Making use of such • piooets in a vexa* 
tioiis mai^i^^^lj^ urhere a person wbo has brouf^it an action in p 
one^coury afterwards sue the same defendant for the very Cum C«um, s. 
aaase^^i^^^ pother court, while the first action is still depend- t4 ifm. r. s, r. 
ingliidll'^Srtnkh case the defeiutant seems ^ have an election, 
eith<||^ move for an attachment, (u) or to bring an action (b) on (S) iica. 7 . s. 
the cam for such a vexatious proceeding against him. 

•ScojHs. Fourthly, Mating use of such pocedsMsy other 
wajTwPervc the purposes of oppression or injustice: as where (r)ttnbari, tci. 
(r) dnc’*arrests another at my suit, without my privity, in order Over. S 49 ’ 
to make some undue advantage of him, &c.(6) Vide a EUs. t. 

Aft to the sixth particular, vh. Where persons arc punishable 
ill the manner above-inciitioned for forging of writs, and other 
deceits of the like kind, tending to impose on the court. 

a 

Sect. 4.'}. Nothing can be more frequent than to proceed in 

such manner for offences of this kind; as for altering (rf) the tesie ^ 

of writs; or tilling (c) them up after they are sealed; or (J’) for * 

bringing groundless actions in order to iutitle the parties to the ( /) Dyiy; 945. 
privilege of the court; or for getting (g) judgment in ejectment, 
by aflnlavit of tlie service of a declaration on one who was pro- ** 
cured to personate the tenant, or for any such like practices. ' lis«il,3i. 

Sect, 44. And it has been adjudged, that trying a feigned issue ifosklmv. 14. 
without the consent of the court, is a contempt for which thi^ * '*'• 

parties may he punished by attachment, and the proceedings * 
stayed. 

(,») Of when* X^o put in hail in fri^uni St»J ^iijr 2 W. Ray* MHI|, 5 m*c mUo AiiUrVir, 

Siranj.;r*, Or wlnrn?, ini n rule* ff*r » B Muilrnip Or for ormtling iIki pUiiUUT 

Npt'cial iur \ , liiir {>*iity Ktrikci ont all Uir liiindred<* ^tiilc ultnidiii^ nrlntratiuii muirr i« rulf* of C'oufi oti 
4>rv. :uid lhi*ii, at the trial, eliaiU iij^rh the array purfiofie to prrjudire his cause. 2 Blttcit. Itl0« 

ihal ilcfrcf. .Slrait^t', I.An<i Hay iiumd, Vide tuii* Mretiou 


CUAP. XXIII. 


O F A P P E A L. (1) 

£1EF0]RE we examine tlie nature of such process as is ground- 
ed on all Appeal, liidictmcnt, or Information, it may not be im- 
proper to consider the nature of each of these in particular. 

Of 

(l) The btatule 59 Gro. S. c. AC, which is inti- • ** |>rr»oiuip art tuij tline after the psMing of ilns net, 

ttticd An sack to abolish appeals of mardcr, tfua« *• to ooiDinaiior* lahe» or sue appeal of treason* 

«oii« fcloii;^ • or other olTcocesv and wager of battel* nmider* felony* or trther oAciice* agaltisf any 
or fotoiog issue and trial by battel, in writaof right*** ** other person or |Wrrsom whomioeecr* but tliat alt 

rrcites that ** whereat appeals irf murder* titsasoo* ** toch appeals tball from benceforih br utterly 

felony* and other offcncct^ and the manner of pro- ** abolbh^ ; any law* statute* or usagr to the con- 

ccwdnng tlierelik* have been found to be; opprettiTe ; ** traty in any wUe notwiUisUndtng. 

and the trial by battel in any suit is a RiM%of trial fram and after the pasting of this act* in any 

uofitio beused; and U ia espedient tluA'|K writ of right now depending* or which iimy baio- 

shootd be wholly abofidbed ;** and thei^kiacta* ** after be brouglit* instituted* or oominenced* Ibo 

** That ffoAi and after the pi^ng of this act* all ** tenant shall not be receiv^ to wage battel* nor 

** appeals of Iffwaon* moider* feloiiy* or other of* ** sball issue bo joined nor trial be had by tiaftdlin 

fences* shall eeaae* determine* and become rmd; ** any writ of r^t ; any law* custom* or.UMfO to 

** and that it sball not be lawful for any person or ** the contrary notwithstanding* a. 
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OF^^JPEAL. 


Of Appeals, there are two sorts: 

1. An app^I by an innocent person. 

2. An appeal by an offender confessing himscTf guilty ;'ji|^o 
is commonly called an Approver. 

Sect. I. An appeal by an innocent person, is the party’s pri- 
F!iicb,3l0,Sii. vate action, prosecuting also for the Crown in respect of the 
Plowdcn, 476. offence ilguinst the Public; which he may do two ways: ... 

First, By writ. 


Secondly, By bill. 

Sect, 2 . As to the writ of appeal, I shall only take notice, in 
this place, that it is an original issuing out of chancery, and re- 
turnable ill the king’s bcnim only : And for the form of it, 1 shall 
refer the reader to the latter part of tills chapter, wherein 1 shall 
endeavour to shew for wjiat defects it may be abated. 

Sect. 3. Also I shall refer the reader to the same place fur the 
form of a bill of appeal, and shall not here take any further no- 
tice of it than by observing, that it must contain greater certainty 
than a writ of appeal, ami is in the lieu both of the writ and d<v 
claration. 

0 

And I dhall .shew before what courts^ and against whom, an 
appeal tiia}' be pro.serutetL 


(а) CsElix. 

C9S, 

Skinner, G.i L 
S. P. c. H U 
SuiniiiArjPk 179. 
17 Assist*, lU 
tr Kti. A. i.i. 

(б) 4 Inst. IflO. 
1 HuUu 74. 

(r) 1 Joncit, 4f 3. 
C« Cftr. 

1 n. Ahr. 5:w;. 
(lO C. Kli*. 6‘M, 
H9X 


(e) C. Klis. 603. 
H93. 

(/*) 

1 . 

Corny. 1lt*p. 
*37. 

I SUs 40*. 

Xilio ciut« be- 
tween Suitili & 
Bowen, Midi. 7 
Annie. 

II Mod. *t6. 
9S0. *54. 

9 Let. Bey. 
1 *8S» 

3 fAl.lUy.536. 
Keilwood, 15*. 


Seci* 4. And lirst. there 15 no douht (fi) but tliat any appeal 
muj^bo sued by bill in the kiiig\s In'iirli against any person in 
vusimiil tnaresrhafU, either by an actual coininitineiit, or hy hav- 
ing hail tiled for him in that court; but (//) not against one who 
is iiiainprised fie die in diem^ for tliut .such an one cannot be said 
to bo in cusiodiu maresvhaHi^ And it bath been r<*.solved (c ). 
that if the appellee be arraigned and tried the .same term, there 
is no necessity to tile the bill against him. Also {d) it seems 
clear, that if a defendant appear in the said court on a void writ 
of appeal, he may be cominilted to the marshalsea, ami then de- 
clared against in cusiodia niareschaili; but where a defi'iidaiit 
appears on a writ not void, but voidable only, as for the want of 
an addition, &.c. it was oiice(e) holdcn, that he could not be com- 
mitted, nor declared against in enstodid nuireschfiUi^ but ought to 
be discharged. Hut the contrary hereto scorns to be now settled 
ill the ca.se of Reeves v. Tntmlaie ^vho appearing in Uie court 
on a writ of appeal of death, demanded oyer of the writ, and 
pleaded in abatenient the want of an addition; and thereupon 
the court abated the writ^ and sutfered him to be arraigned by 
bill in eusiodiii nwrescAalli: And surely this cannot but seem more 
reasonable than to suffer a prisoner under so heavy an accusa- 
tion, to which he is still liable, to go at large without a trial; 
neither do 1 tind any reason given why a prisoner appearing on a 
voidable writ, should have a greater advantage than on a void one. 

Sect. 5. Secondly, It is Iumk that an appeal may be com- 
menced before justices in eyre,l|^cb> as 1 suppose, must be in- 
tended of an appeal by bill, for that writs of appeal must be 
re|uniable in tlie king’s bench. 

Sect* 



Ch.«3. 


or 




%«. 6. THtRDi.Y. Also H to ^ 41 s. " 

furport of tli« sMtutc of WaiiadaNiiw m ce m O, lltot ImIU 
o^speal nmj* lie ^mmcuced um tfetomioMl befon gttttkes, 
si^nwljr assigufd, iu special cases, and for certam et w ia sj to 
h«w and determine them. 

Sect. 7 . Fovktiily, It is certain (u) that commtssiooera 4tt <s) R. Apii. it. 
gaol delh'er^’ majr receive a bill of appeal against any priso n e r of wf*^^?** 
the ga<d which tiH'y are authuriaed to deliver. Also it is gene- 
iall> huldeii. that they may receive such a bill against a jperson HawsMiiy. 1T9. 
who has been let to bail by them, but not against one who has * 
been let to mainprise. And it hadi been resolved, that if part of 
the accomplices to die same felony be in die imson which such 
justices are to deliver, and the others be not in it, the justices 
shall receive an appeal against them all, which, after the trial of 
those that are in the prison, shall be removed into the king's 
iM'iich, where the others shall be proceeded against. But these 
three last points, having been aueady more largely considered. 

Chap. 6. sect. 5. 1 shall refer the reader to what is dtcrc said 
coucemiiig them. 


Sect. B. Fifthly, It seems to follow, from the ptir|x>rt of the 
statutes, which have been generally construed to authorise jus- 
tices of assize to deliver gaols without any special commission of 
gaol-dcliverj , that they may leceivc bills of appeal in the same 
iiiaiiiier as commissioners of gaul-delivcry may. 

Sect. 9 . Sixthly, It seems to X holdcn in Fkibmb||rt's 
Abridgment, (A) that justices of peace have |Miwer to rt>ceive ap- 
peals by virtue of 34 J*^Iw. 3. c. I. w*hich enacts, ** That they 
shall Iu ar and determine all manner of felonies and trespasses in 

the same county. Sic." But there is much gn>ater authority(r) 
for the contrary opinion; ami the case in the (d) Year Book, in 
the abridginont whi'reuf the said opinion of Fitzherbert is in- 
sinuated, IS plainly mistaken, fur that it makes no manner of men- 
tion of justices of peace, but only ufjustux's of gaul-dclivury; to 
which may be adiied, dial the abovc-mciitioiiud statute of 34 
Kdw. .3. c. I. which empowers justices of peace to hear and de- 
terniiiiu felonies. Sic. is express, that they shall have power so to 
do at the king's suit, which must be either taken to exclude the 
suit of die party, or to signify little or nothing. 

Sect. 10. Srvbnthly, It is certain, that an appeal may be 
commenced (c) by bill before the sheriff and coroner, and re- 
moved ( /*) from them into the king's bench, by certiorari, as 
hath been more fully shewn Chapter the Ninth. (S) 

Sect. II 

peal by the , , , 

by the common law, may be sued before die constable and mar- 
shal for some felonies done oubof the cedm: In relation where- 

unto 


SioiiTBLY, It seems to be agreed, (g) that an ap- 
coursc of the civil law, in nature of a bill of appeal 


Vilk* ^up. ft. Vi, 
«9s.m 
l>ycr. 99 - 
CTo. UU fCTp. 


(fr) Curonot 


(r)VMfS-l\C. 

oil. 

•i liidts 4to/ 
Hummmry, 179# 
7 11# 4# 19# 

II. Ap|i. in# 

(«l) 44 Kfl. .1. 
44e 

Sr« U. App. 11# 


(«) Srr c# 9, 

•- 59p40,4t. 

4t. 

(<r)8w^ 

S. P.C.4S. 
t ln*i.74. 
Vi<teinL«.M. 


J2. 


(f ) Where «ti eppes! U MMMnocd in ^ 
r, And remo^ea into kini^b tiencli* 
e l» lo be nmdgDcd de mms, on the wme Idll 
ii eppeeK and it i* not necessar^r ta eihilitt a new 
bill anauut him m nmedid mtaradtaUi , and if tbe 
appdmnt will not appear to piotccute bis appeal^ 
VOL. 11. 


the appellee may toe out a teats fitnn recUiiif Ibd 
whole matter, warnine him to appear at a eevlilil 
day ; and if he roahe default# tbe coorl on T 


wii aoandt Mm; bai MpIlMa nwy ifNWsr 

#rwii. Mill MoMcie wkhout say wnfimm, fiw- 

' .,394.59s. suiuMT, ero. 
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unto it is enacted hy 1 Hen. 4. c. 14. as followeth : ** For Many 
** great inconveniences and mischiefs that often have .faappenert 
*' by many appeals made within the realm before this time, tt is 
ordained from henceforth, that all appeals to be nia^e of things 
** done within the realm, shall be tried and determined by the 
*• gu<^ laws of the realm ; and that all appeals to be made of 
" things done out of the realm, shall be tried and determined 
** before the constable and marshal of England for the. time 
“ being.’* 

(a)S.r. C. <>5. 12. In the construction of this statute, it seems to have 

1 init. 74. ^ been agreed, (a) that if any of the kind’s subjects kill any other 

m 4 inrit*‘i?» subjccts in any foreign realm, the wife or heir of the de» 

I ln«(. 74. 391. ceased may have an appeal of his death, before the constable and 
8up.c.4. •. lu. marshal, who shall proceed according to the civil (^) law, and 
b'*t! 8*'^® sentence by the testimony of witnesses or combat : From 

^90. ■. ii.'md whence it follows, (c) that no such sentence can cornipt the 
c.4.orihM blood of the appellee, for that such corruption can only be 
^Bat * 591 * ***^ caused a judgment by course of the common law. Also (d) 
id) Se« G. 4. it seems to be clear, that no such appeal can be prosecuted before 
■•a. the marshal alone without a constable. 

Hulloiif 3. 

t Inat 74. Sect> IS. It hath been holdcn(e), tliat if a man die in England, 

of a wound given him in a foreign realm, he may be appealed, 
B. 1 . c. 13. by the intent of this statute, before the constable and marshal, 
•• 11. for that it is certain that he wnnot be tried by the common law, 

and it cannot be thought theWeaniug of the statute, in restrain- 
ing the civil law in cases within the conusance of the common, 
to restrain it also in cases which the common law had nothing to 
do with, and which were properly conusablc by the civil law, aiul 
by that only ; for the only end of such a construction would be 
to cause a failure of justice. — Ilut by the 2 Geo. 2. the offen- 
der may be indicted or appealed in the county where either the 
fleath or the stroke shall happen. 

Sect, 14. It is farther enacted by the said statute of 1 lien. 4. 
c. 14. *' That no appeals be from thenceforth made, or in any 

** wise pursued in parliament, in any time to come.” 


1. Appeals, considered as to the matter of them, arc of two 
kinds, VIS. Not capital ; and. Capital. 

1.C.41. Sect, 15. Of appeals not capital, there were anciently several 
(‘^iuds, as appeals He pace, de plagh, and de imprisonamento, as 
' a IiML iy«! well as appeals of -mayhem. But tlic former of tliese having 
been out of use, and tumeil to actions of trespass, for these many 
hundred years, 1 shall only consider the nature of an appeal of 
mayhem. 


For the better understanding of an appeal of mayhem I shall 
endeavour to shew, 

1. Of what mayhem* it 

^ 2. What ought to be tl 
tion. 

5. What defence may be made by the appellee. 


le fd|r of 


the writ, bill, and declara- 


4. How 
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4> UowtiK shall be tiied. and whore the trial shall 

be pereaiptoiy. 

01 m to the First Puim-, viz. Of what mui viems an appeal lies. 

Sect. 1 6. I shall take it for granted, that notwithstandii^ 
every (o) hurt whatsoever dune to a man's body, whereby be is (a)St>cB. i. 
less able in fighting, may perhaps, properly enough, in a large P* 
sense, 1>e called a nu^beitt, and (6) will certainly siihject the per- <;>') « 
son who occasioned it to tlie payment of damages in an action of •**»•»«»<, i:J*. 
trespass by the party grieved, whether it were malicious, or ha|>> 
pened through accident or luiaadventure, yet(c) an appeal of (r) is ii. ?. 14. 
mntfhem cannot be maintained for any such hurt, unless it were 
accompanied wiUi some evil iiitciitioii in the person who caused 
it ; for surely tlie law, in requiring that the word '* Felony" be 
made use of in every such appeal (as will be more fully shewn 
iiudtrr the next point), cannot imply less than that Uie fact must 
lie attended with some odious circumstances ; yet it seems ch;ar, 
that if a man striking another, with such an evil intent ns would 
subject liim to an appeal of mayhem if tln^ person struck at 
shoultl be maimed, shall happen to miss him, and strike a thiril (<0 n* 
person, and maim him, he is liable («/) to an appe.al of mayhem ^ 
at his suit, w'hcther he had any kind of ill will against him or <$<■(• li.’i . r. ta. 
not. «. 44. 


As to the Snco.sn Point, riz. What ought to be tlie form of 
the writ, bill, and declaration, 1 sliAll only take notice in this 
place. 

Sect. 17. First, That tlie word mayhewiavit" (c) is s<i iie- (,) 1 in,(, len. 
cessary in every .such writ, bill, and declaration, that it can be 
siipplii-d by no other word of the like sense, nor by any circum- 
locution wliatsocver. 


Sect. 18. Si;roNni.Y, That in every such writ, bill, or dc«'.la- (/)i ln%«. ii7. 
ation. the mayhem must i^f) be laid to have been lione i<- 74 . w;. 

t... 1^^.. ,.t 14.4. 


««. 


ration 

and yet the defendant is not, at this day, .subject to the loss of , 

member from such an appeal, as anciently (g) he wa.s; in which ^ i.CML-t. .s. 
re.spect the law seems to have required the use of the wrord » lnu. is7. 
felonivi. 

Svft. 1{>. Thirdly, (A) 'Fliat H is in' tlie election of the plain- Attise, 
tiff to declare against him who actually gave the wound, as the !|o‘Aniwr, 9 . 
principal offender, and against those who abetted him, as arces- K. Tr«a. i99. 
surics ; or else to declare against them all as principals. g'p’c 44* 

ConUa. ]). Appeal, 60. 1.44. F. Cor. 60. 110. 

Sect. 2(). Fourthly, That if a man bring a writ of appeal of 
matfhem, and count of battery, he abates the writ, because the 
writ sup|K>sc8 no battery, and therefore is not pursued by such 
a declaration as it ought to beABut for oUier particulars rela- 
ting to the form of appeals, I jjHK refer the reader to the books o) c«Lc’* Ebl 
(#) of Entries. 

^ * j|P llwt 45p 46* 

As to the Third Point, riz. What defence may be made by 
the appellee. 

g 2 


Sect. 
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Seei. 91. Being able to iintl little or nothing particular con- 
rerning pleas in abatement by such an appellee, 1 shall refer the 
reader, fur that matter, to what is said concerning pleas in q|>ate- 
tnent of appeals in 'general, in the latter part of this chapter, 4nd 
only take notice in this place of the following particulara. 

1. Where a recovery in another action may be pleaded in bar 
of ail appeal of mayhem, 

2. Where and in what manner son assault demesne, and other 
matters of the like nature, may be so pleaded. 

.'1. Whether an arbitrament, or an, accord with satisfaction, 
may be so pleaded. 

4. What kind of a release may be so pleaded. 

5. Where a nonsuit in a former action. 


*9 A«uo, 
89* 

F. ( *»r. 1 1 0, 
iW. 

4 (*akc, 4.1I* 
4.} 

(e) H. A|». tkK 
(ti)4Co 
t licoii J18» 
:U9 

4f AsMJCf 3. 


(•) 1 Lr<iii« 318. 
591 


(a) 1 1no i»!i (®) appellee cannot wage bis law. 

Viiif 48 lidw ;i. 6. F. Ley. 38. 

/ 

As to the first of those particulars, viz. Wbeic a icrovrry in 
another action may be pleaded in bat pf an ap|Miai of mayhem. 

Sect, 22. It seems clear, that notwithstanding a recovery, (6) 
in an appeal of mayhem, cannot be pleaded in bar of an action of 
trespass for the battery uitfi which the mayhem wasaccoinpanicil, 
because (c), in such an appeal, the mayhem only is considered 
distinct from the battery, yet (d) a recovery in an action of tres- 
pass, for an assault, batteiy, and wounding, may be pleaded in 
bar of an appeal of mayhem, appearing by proper averments to 
be brought for the same trespass ; for it shall be intended that 
the juiy, in giving damages for the wounding, included the maim, 
and no man shall be liable to double \exation for one and the 
same thing; yct(c^ in such a case if the appellee shall make it 
appear, by a special replication, that the maim hath been occa- 
sioiied since the verdict in the action of trespass, by some subse- 
quent mortification, diyncss, or shrinking of the part, by reason 
of the wound, perhaps he may avoid such pica by such special 
matter ; but Uie Court will not intend it unless it be specially 
shewn. 

As to tlie second particular, viz. Where, and in what manner 
MW assault demesne, and other matters of the like nature, may be 
pleaded in bar of an appeal of mayhem. 

Sect. 23. It seems clear, that it is a good |riea in bar of such 
appeal, that^/*) the plaintiff first assaulted the defendant, and 
would have beaten and killed him, unless he had defemled him- 
self against him, 8tc. or th^tfg) the plaintiff first assaulted the 
defendam, who fled from place to place, till he was reduced to a 
ni*cessity of fighting, 8cc. Ant|5® *ume books (A) it seems to be 
holden in general, mat son demesne mxf be pleaded in bar 

of any such appeal, without special circumstances in favour 
of the defendant: Yet how Ar a trifling assault may justify a 

E ievous mayhem, as the cutting off a leg or hand, &c. unless it 
ppened a^identally in the scufile, without any barbarous in- 
tention. 


</>«1l. Abr 
*49. 

4A 

(f) 9 R. Abr. 

919. 

«5 Kd..*!. 49. 
(k) rr Edw. X 

94. 

41 AmIw. 91. 

F. Cor. 149. 
t Kddr. 991. 
t bid. 944 
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UmtioOf mmy well deserve to be considered. Ilow^r(a) it 
seems clear, that if tke iiiauu ia the declaration be laid in A. and 
the defendant justify the same maim, by reason of an assault 
asaHc upon him by the plaintitf in 1). lie needs not traverse the 
maiming of the plaintiff in A. or in any oilier place ; for it is ap> 
parent, that the same maim could not btt given but in tme and 
the same place ; and therefore being justified in any one place, it 
is w’ell answered. Also it seems (ft) clear, that a man cannot 
justify the maiming another in defence of his possessions, but 
only in the ilefence of his person. Also it is certain (r) that a 
defendant cannot mve in evidence on the general issue, tliat the 
plaintiff first assaulted him, but must specially pleatl it. 

As to tlie third particular, t»s. Where an arbitrament, or ac- 
coid with satisfaction, may be pleaded in bar of an appeal of 
majfhem. 

m 

Sect. 24. It clearly seems to be admitted in the pleadings (d) 
in some books, and is said {e) to have hern udjudgetf in a roll nut 
printed, that notwithstanding every such ap|>eal must suppose 
the fact to have been dune feloniously, yet luattuuch as at this 
<lay it subjects not Ute appellee lo the loss of iiicinbcr, but only 
to damages, &c. as an action of trespass duUi, it may he well 
barred cither by arbitrament, or an accord with satisfaction cxc^* 
cuted. 

As to the fourth particular, viz. What kind of release may be 
pleaded in bar of an appeal of mayhem. 

Sect. 25. There can be no doubt but that a release of all 
iiianitcr of ap|i<;al8, {J') or a release of all maimer of actions, or a 
release of all manner of demands, (g) might always Im pleaded in 
bar of such an appeal ; and that a release of all manner of ac> 
tions (A) ticrsotiai may also be pleaded in bar of it at this day, 
because tlie appellant shall recover in it nothing but damages ; 
but while it subjected tlie appellee to the loss of inembt'r, it 
seems questionable whether it could be barred by a n'lease of 
actions personal, . because it seems to have been then esteemtHi 
an action of a higher nature, and nut pro|H!rly lo come under the 
notion of a |icnioual action. 

As to the fifth particular, viz. Where a nonsuit in a former ac> 
tion may be pleaded in bar of an appeal of mayhem. 

Sect. 26. It seems clear, (t) that a nonsuit in any such appeal, 
after the plaintiff bath appeared to it, may be pleaded in bar of 
any other. Also (A) it seems to have been adjudgcxl, tliat it may 
also be pleaded in bar of an action of trespass brought for the 
same maun, and also for the battery with which it was acccimpa- 
iiied ; yet howsoever the law may stand in relation t<fibhis mat* 
ter, if such action be brought fa# the hallcry only, without mcii- 
tioning the mayhemt 1 see not Ajcpv it can be barrifd by such a 
uonsuit, iiecause it is geiieraUyiffiden, that in an ap|>cal of taay- 
hem no consideration (/) can be md of the battery, but only of 
the mayhem : and if so. it seems strange, that a noiiMiit in ^uch 
an appeal should bar an action of a different uaturi*, brought 

for 
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foi A matter which the appeal had nothing to do with* H<1W« 
ever (a) it seems clear that a nonsuit in an acdon of trespass is 
no bar of an appeal of mayhem. Also 1 take it ror granted, that 
a nonsuit in an appeal of mayhem, before the plaintift' hath ap- 
{Miared to it, is not (Jb) a bar of any oilier appeal or action, because 
the writ, for what ap|>ears to the contrary, might be purchased 
by a stranger, in the name of the plaintiff. 

As to the roL’RTii Point, viz. How the mayhem shall be 
tried, and where the trial shall be peremptory. 

Sect. 27. There is no (c) doubt but that if the defendant put 
it in issue, whether the plaintiff were ihaimed or not, and pray 
that the part which was hurt be viewed by the court, in order to 
have it adjudged on such view, whether there be any mayhem or 
not, the court may take a view of the part, and on such view de> 
termine the matter ; or if there remain a doubt upon the view, 
may (d) award a writ to the sheriff to return some able physicians 
ami surgeons, for the better information of the court. But it 
seems, that the court cannot proceed to such a trial by their view, 
unless the defendant pray it : and in such case it seems (e) that 
they are not liound to try it in such mauner, hut may order a trial 
by a jury, at which it is said, (J ) that they may, if Uiey think tit, 
order that the jury shall have a view of the wound : And because 
the court has such a discretionary power in relation to such view, 
it hath been resolved, (g) that the plaintiff in the appeal must ap> 
pear in proper person, and nut by attorney, because that would 
put the view out of the power of the court. And it seems to be 
agreed, (/i) that an adjudication made upon such view is peremp- 
tory and conclusive to each party. 

Sect. 2H. It seem to be liuldi n, that the defendant, in an ap- 
peal of mayhem, may in sonu’ cusc.h wage battle; but I iiinl no 
instance in which battle hath been actually waged in such an a))- 
peal. 

11. Of Acpkals capital theie are two kinds ; 

1. Appeal of treason. 

2. Appeal of felony. 

And First of appeals of Treason. 


0)9 In*L IS*. .SccT. 21). Appeals of treason, as it is said (i), might be sued 
rirta. Linin'. only before tlie parliament, but also before other 

S. P.'c. 7«.‘ ’ courts of common law, as well as before the constable and marshal. 

and w’ere determinable by battle, verdict, or otherwise, according 
I luEfcAPL*’ course of the several courts before which they were com- 

t llak*! tso.* tncnccd. *kBut it is certain, that such appeak before the parlia- 
niout arc taken away by 1 Hen. 4. c. 14. set forth more at large 
in the fourteenth section of thi||^bapter. But 1 do not see any 
rt'ason why ap|ieals of treason/ done in the realm, before other 
courts of coinmoii law, which had before jurisdiction thereof, 
should be con.*ttiucd to be taken away by that statute, whidi by 
ordaining, ** that apiwal of things done within the realm, shall be 

tried 
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tried and determined by the g<xMl Jaws of the realm,'* cannot be 
intended to restrain any appeal deterniiiiable wholly by those laws, 
as all the appoRls before courts of common law seem always to 
have been. 

Howe^ cr, since there has been no instance of any such appeal, 
before an> court of common law, either sim'c the niakiiig of the 
said statute, nor for many years before, the law relating to such 
appeals seems wholly obsolete at this day. (*2) 

Hut as for appeals before the ronstable and marshal, of trea> i ivt. 
sons done out of the realm, it seems clear, that the law in it'latiou Suiiiiw«r_> , laa. 
to them is still in force, as it always hath been ; for the said sta- 
ttite of 1 lien. I. c. 14. by oiduining, that appeals of things done 
out the realm shall be tried and determined before the constable 
and marshal," seems clearly lather to nflirm than weaken their 
jiiriMliction in relation to such treasons. 

Also it hath been adjudged, that the statutes which ordain, tliat 
tieas«ius done out of the realm shall be tried in the king’s bench, 

&c. df> not take away the jurisdiction of the constable anil Vi-i to ivii. ' 
iiiarsliai, in i elation to appeals of such treasuns; as hath been 
iiu>ie fully shewn c. 4. s. 10. And agreeable liercto, an appeal 
of treason, supposed to have been committed beyond sea, was 
artually conimenced in the sevuntii year ol the reign of king 
C'haiies the First, by Donald l,ord Hea, against Daviil Kanisey, 

I'Nq. befoie the constable and iiiurshal, who, for want of suflirient 
proof to clear the truth of the accusation, actually awarded, that 
a duel shotdil he fought hetweenthe said appellant and appelle**, 
for the liiial determination of the matter. 

Si.co.NOi.v, Of appeals of there are f«nir primipal 

kinds. 

I. All appeal of death. 

‘i. An appeal of larceny. 

1. An appeal of rape. 

I. All .ippeal of arson. 

Hut before 1 examine the nature of eacli of these in pnith iilai. 

1 shall premise some things in general concerning what persons 
.lie capable of bringing them. 

Serf. .‘»0. Fir’'st, that («) the infancy, old age, or other imbe- (u)Moor,4Si. 
tilily of the plaintifT, is no good objection against his bringing an 
appeal, though it take from the defendant the benefit of waging s.'p^c. »>. * ‘ 
battle, ami in that respect puts him in a worse condition than he .sm tiie book* 
w ould be in, if the appeal were brought by a persoa capable of . 

fighting ; for inasmuch as the defendant has propn means for * 

his acquittal, by putting himself upon a trial by his coiititry, amt 41 Ai*hr, 14 . 
the imbecility of the plaintiff i|> wholly owing to the act of Oon, 

^ * and 

(!?) Appcdl^i of Tfc.i 90 D in llie cominoti Uw pul to «n»Mrir rtr<|»4 liy iiMlicIturril or prcMrnL 
rotifU wem to hv taken m^aiv Hy h Ed. X r. 9« nieiit. t MV. 

tfid £d«r. 6. c. 4. by wbich none »lu!l be 
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Noj, 88. 
itch. 173* 
Noy.BSa 
Atcb. 173. 
(/) i R. Abr. 


aaii no ways lesaena Um u^y cotnp lakM# of. by^tnwb. H is mt» 
raanonahlciho shoaii auffes any diaadTaolago from ifc. AMln0NNi* 
aMylmsio is SIBBM to Iwva bM salM. <a^of lOle tnuas, eon- 
trmif to tlsB munasoos anllKirtties (4i^>inttlMi old books, that tba 
naioi shall nntdcasiur in an appeal for tte aonsiphof theplamtifl^ 
Vatk ia ontain* (c) tl^ an infiuit must prosaonte suth suit by^ a 
gamdinni and it is satdU (d) that he sl^ be nonsuited for the 
non eppsa ian a n of ancb gnantiaa, upon danumd, at any day 
wheiaon ha is demaadaMe, notwithstanding an allegation that lie 
was not ^le to come by reason of sicknossi, or other such like ex> 
cose. And diare (e) b a case wherem the court refused to enlarge 
the day of such guardbn’s appearance upon a surmbe of bis sick- 
ness. But notwithstanding the guardian be so necessary in the 
prosecntion, of such a suit, yet if die infant come into court, and 
say he will relinquish it, and yet the guardian will prosecute 
it, the court may, (J^ in discretion, discharge such guardbn, and 
assign another ; for it is not reasonable that an infant be bound 
to continne a suit against hb will which deinauds nothing but re- 
venge, and will be chargeable to him. 


Style. 456. Sidkeid, 176, 177. 


(g) Cu. Lit. 85. 
8 Imt. 68. 

P. CoioiM*, .557. 
S. P. C. 60. 
SumiMry, 181 . 


Siect. 31. Secondly, (g) that a woman may sue any other ap- 
iwal except that of the death of an ancestor ; for the statute of 
Macn \ Chakta, 34, which ordains, ** that no man shall be iin- 
prisoiied on the apiicai of a woman, for the death of any one hut 
Iter own htisbaiHi," restrains not any other appeal whatsoever. 


(l)Sumiii. 185. Sect, 32. Tiiikiily, That an idiot, (A) or person bonuleaf and 
dumb, or one attainted (») of treason or felony, or hut outlawed 
<l) 17 8(i. (^) *5* |>crsonal action (so long as stirli attainder or outlawiy 

B^l>p. 118 . continues in force) caimot bring any appeal u hatsouver. 

P. IfUag. 47, And now I am more particularly to consider the nature of an 
appeal of death in particular. 

For die better undcrstaiuliiig whereof, 1 shall examine the fol- 
lowing points. 


1. Within what time it must be brought. 

2. In what county. 

3. By whom. 

As to the Fiest Point, vix. Within what time an apiwal ol 
death must be brought. 


Xcc/. .33. It is enacted by the statute of Gloucester, chap. f). 
y)S. r.C. 68. " that an appeal,” (/) which from the purport cd* the whole sta- 
inTn ted. 48. |u|q |,g||| construed to be meant only of an appeal of death. 

*' shall stand in effect, and shall not be abaied for default of fresh 
(m) B. App.*57. suit, if the pvty shall sue within the year and the day (m) after the 
****** done.'* And it hath been holden, (u) that the computation 
{») . . t;. 63. 1 ^^ m^e from the time of the wound 

which occasioneil the death, and qpt from the time of the death , 
and this opinion seems somewhat to be favoured by the letter of 
die statute, which is, “ that the parly shall sue within the year 

and 
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mmI day after tiia deed done**' but no deed is done nt the time of 
tbe deadit but at die time of die wound : yet the contrary opiiuou 
is settled (a) to be law, and it is certainly more agreeable to the 
intent of the statute, the plain import whereof seems to be, that 
the appellamt shall not be adjudged to have made default of fresh 
suit, unless he have been negligent a year mad a day ; but negli* 
gent be could not be as to the bringing an appeal before die 
party was actually dead, because till then no appeal lay. And 
agreeably hereto it seems also to be settled, (6) that if a person 
become access^ after the death, by receiving the offender, an 
appeal lies against him at any time wiUiin the year and day after 
such receipt, because until then the appellant could not possibly 
be guilty of any negligence as to the bringing of an ap}>eal against 
the reiaiiver. Also if an appeal had been abated by the demise 
of the king, before 1 £dw. d. c. 7. (by which this mischief is pro* 
vUled against) it seems ^c) clear, that the appellant might nave 
sued a reattachment against the appellee, within tlw year and 
day after such derobe, for that he was in no default, and other> 
wise would have been without remedy. 


3 lm(.S«O.SU. 
.S lust. .vs. 
t llatW, 417. 


(4) t6 Am. av. 
A tuM. .VS. 

s. V c. es. 

1 liuU.HU).' 


(ir) 1 M. 7. 10. 
It. HI. 

10 M. 4. IS. 

F. lUvalluch. 8. 
7 Ci». IS). 


Sect, It .seems, dial the year and day, in any of the cases 
abovemehtioned, are to be computed from the beginning of the 
day oil which the death, or receipt, 8bc. happened, and not from 
the precise minute, or hour; because regularly the law iiiakot no 
fraction of a day; and dicrefore (d) if the party die at any lime 
the first day of January, the year shall end the first day of Jouuary «.<».v. Cwn.' 
following. sliuUM. 


As to the Second Point, viz. In what county an appeal of 
death must be brought. 

Sect. 35. I shall take it for granted, that it is a local action, (^} inK<l.,s4(. 
(c) ami consequently cannot be brought in a foreign county. lint ^ i *^*4 

if a person liap^icn to die in one county of a wound received in over! in, 
another, it is said, (/*) that the appellant had, by the common law. ( / ) t ll■il!,t&i. 
his election to bring his appeal in either county, and that, in ^ t** 

every such case, the trial ought (g) to be at the bar, and by a Jury lior. ^' 
returned (A) from the bo^ of each of those counties. Hut since Uui iiir |>n'am- 
the making of S and Edw. 6. c. 24. by which it is enacted, -i 

“ That in such cases, the party to wlioin appeal of murder shall 
** be given by die law, may commence, take, and sue appeal of (j.) i>^vr, 40. 

“ murder iu the same county where the person feloniously stricken, (*) *‘‘** 

or poboned, shall die, Stc." 1 take it for granted, that such an 
appeal in the county wherein the party diu<l, may be tried by a VidetOev- 9. 
Juiy of such county without the joinder of any other. 

I shall not in this place examine in what county accessaries to 
murder are to be appealed or tried, but shall refer the considera* 
tion thereof to* the chapter cotuSsrning tbe arraignment of the 
principal and accessary. 

As to the TntBD Point, viz. By whom an appeal of death 
is to be brought;- 1 shall ende^our to shew, 

I. Where it may be brought by a wife ; 

■ 2. Where it may be brought by an heu. 

At 
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A« to 8D Appeal of death by a wife« the foUowin^ particulars 
seem most observable. 

Sfcf, <16, Fiest, She must be able to prove, not only that she 
was wholly innocent herself of the death complained of, but also that 
she was the lawful wife of the deceased, at the time of his death; 
for it seems to be clearly settled, (a) that ** ne vnques accoupte in 
hiat matrimonii’ is a good plea in such an appeal, and triable 
by the bishop’s certificate, who, if the marriage were unlawful, 
by reason of a precontract or consanguinity, or otherwise, ought 
to certify against the appellant. Also it is laid down as a rule in 
the old books, (6) that a wife may have an appeal of the death of 
her husband inter brachia sua interfecti et non aliter. By which 
words " inter brachia sua’’ according to.Sir Edward Coke, (r) it 
is to be understood, that the deceased had the wife lawfully in 
possession at his death ; and if this be the meaning of them, tliu.s 
much at least seems to follow, that if the husband were divorced 
from the wife at his deadi, though by a voidable sentence, she 
cannot maintain an appeal. Yet it is generally holdcii, that a 
wife who hath eloped from her husband may have an appeal of 
his death, as shall be more fully shewn in the ne\t section. And 
Staundford (d) seems to understand the import of the expression 
abovenientioned to t>c this, that the wife ought to have had the 
debased iii her view, and to have been present at his death, which 
is most certainly not necessary at this day. But finding little uioie 
said concerning tliis matter in any other modern book, 1 shall 
leave the farther consideration thereof to others. 
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Sect, 37, Secondly, In some cases a woman may have 
an appeal of the death of her husband, where she cannot claim 
dower of his lands ; an wliere the husband was attainted (c) of 
high treason at the time of his death ; for after the attainder ho 
was still her husband as much as iK'fore, and it is the loss of 
her husband which is the cnii.se of the appeal. Also where a 
woman elopes from her husband, it is said, that she may have an 
appeal (g) of his death, though not a writ of dower ; for by the 
common law she might have had both ; and the Mtatnte of West- 
minster tlie second, c. which takes from her the latter, leaves 
the otlier as before. 

Sect, 38, Thihply, If such appellant take another husband 
either lK‘fore, or pending the appeal, she puts (b) an end to it for 
ever ; for being given her only from a regard to her widowhood, 
it counot but cease when that determines, and being oniui baived. 
it is barred fur ever. And on this ground it seems also to be 
certain, (i) that if she marry afrer judgment in appeal, she cannot 
pray execution. However it seems clear, that in surli a ra.se the 
appellee shall not (A*) be discharged without thfr king’s pardon : 
Hut 1 do i^t find it settled (/) what ought to be done with the 
ap|>ellec iiiwurh a case. But thus much seems to be emtain, that 
the kins cannot proceed against him by way of indictment. becau.ve 
he is a&inted already; and therefore it may ptobably be argiuni, 
that th^4K>ur| may .award execution against hiin, either ci o/AV/o. 
or at lea.st jk the demand of the king; for otherwise he would 

save 
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save fcb life by reason of the attainder by whicb he is adjudged 
to lose it. 

As to the Appeal of death by an heir, the following particu- 
l^s socin most remarkable. 

Sect. 39. Fikst, If the deceased had a wife at the time of his 
death, and such wife were whcdly innocent of it, she only, (n) ! 
and not the heir, hath a right to the appeal ; and whether she i 
bring one, or wholly neglect it, and though she die or marry ' 
within the year and day, the heir cannot bring wn appeal ; and | 
the reason hereof, according to Keilway, ( 6 ) is this, that the ap- . 
Dual being once out of the blood, shall not return to it again : 
Vet (r) if the wife herself had a share in the guilt, the heir may 
have an appeal against her. But if the petit treason be pardoned 
by the parliament, it seems, that (d) the heir can bring no appeal; 
fi>r he cannot bring it for the murder only, because the pt-tit Urea- ' 
sun includes in it murder and more, and being the gnmter offence 
drowns the less, and Uicreforc the pardon of it seems to pardon 
the murder also. 

Sect. 40, Secondly, Every such appellant must be heir 
general (e) to the deceased, by the common course of tlie law, 
unless the (/) heir gciicrul had himself a share in the guilt, in 
wliicli case the next heir shall have an appeal against him. 
Jlut a father cannot (g) have an appeal of the death of his 
sun, because he cannot he his heir. Neither run (/i) any one 
bring an appeal of the death of a person attainted of treason Or 
felony, except his wife, because he can have no heir. Neither 
shall a special heir, (i) by the custom of borough English, or 
otherwise, have an appeal of the death of his ancestor, because he 
is not his next general heir; and yet he is inheritable to such of his 
lands to which the cuHtuni extends, &c. And for the like reason, 
if the deceased, at the time of his death, had two sons, the elder 
whereof is attainted of treason or felony, neither (k) of them rjin 
have an appeal ; not the elder, because of the attainder ; not the 
younger, because be cannot be heir to his father while he has an 
elder brother ; who though he be looked upon as dead in law to 
some purprises, is yet in truth alive, aiul capable of forfeiting all 
the privileges belonging to the heir, though not of taking benefit 
from any of them. But notwithstanding a younger sou caiinut 
bring an appeal of the death of the father, while there is an elder 
son of the same father living, yet If the eldest son be by one ven- 
ter, and the middle and younger son by another, and the middle 
sou be killed, the youngest only shall have an appeal of his death, 
because he only is his heir, as being of the whole blood with 
him ; and therefore, (/) it is no good plea to an appeal for the 
death of a brother, that the appellant has J. S. an elder brother 
living, without shewing, that J. S. was of the who|^yblood to the 
deceased. 

Sect. 41. Thikdly, If an appeal be once commeiMhd by an 
heir, who dies hanging the suit, it seems to be agreedi^y (m) al- 
most all the books, .that no other heir can aftenyards'^procecd in 
such ap|K’al, or commence a new one, for that vm is a personal 
action, given to the heir in respect to his immediate relation 
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penoii kBod. »t the time ef Im deeA, and* like odMv>*r» 
tonal actions, shall die with the^ person. But some (a) wnre 
holden, that if the first heir die within the year and day, without 
commencing an apped, the next heir may bring one. But tills 
is made a doubt by others, (6) and the generality (e) of the books 
' seem to favour the contraiy opinion, as being more agreeable to 
t^ reason of the case abovementioned, and the general tenor of 
the law in relation to appeak, which, in no case that 1 know of, 
will suffer the right of bringing one to be transferred from one to 
another : and tll^fore, as in case where the deceased hath a 
wife at the time of his death, who dies within the year and day, 
the heir hath no right to an appeal ; fdr if he have an heir at his 
death, in whom the right of appeal is vested, and such heir die 
within the year and day, it seems, that no other heir shall have 
an appeal. Yet it is holdeii, (e) by Sir Matthew Hale, and 
some others, that if the first heir get judgment in an appeal of 
death, and die, his heir may sue execution. But this is doubted 
of by Sir William Staundford (/), and seems contrary to many 
of the old books, and not easily reconcilable with the reason 
01 the cases abovementioned. But whether in this case the court 
may (A) not award execution cither er officio, or at the demand of 
the king, may deserve to be considered, for the reasons given 
fiect. 38. Also if a person who is killed have no wife at the time 
of his death, and no issue but daughters, and all those daughters 
die within the year and day, it may reasonably be argued, that the 
heir male may have an appeal, because the right of bringing one 
never vested in any other before. But finding this rase in none 
of the books, I shall leave it to be more fully considered by 
others. 

Sect. 4{2. Fourthly, Every such appellant must not only be 
heir general to the deceased, but also heir male; and this de- 
pends upon Magna Charta, c.S5. by which it is enacted, ** That 
** no one shall be taken or imprisoned on the appeal of a woman 
** for the death of any one but her own husband.” And the judges 
are so far bound to take notice of this statute, that if a woman 
bring an appeal of the death of her father, or of any other but her 
husband, they ought, (t) ex ifficio, to abate the writ, though the 
defendant take no exception to it. But it is said,(A) that by the 
common law an heir female might have brought an apjpeal of the 
death of her ances^, as well as an heir male. ^ And it seems (/) 
to be the better opinion at this day, that the heir male of the de- 
ceased, who derives his blood through a female, may have an ap- 
peal, as the uncle being heir on the part of the mother, or the 
grandson by a daughter, 8lc.; and yet the mother in the first case, 
and the daughter in the second, could have had no appeal; for 
^.Inasmuch aa by the common law, such mother and daughtor had 
n^only R*d||(^t to bring such appeal, but also to have such right 
dllwed th^pigh them to others, it seems hard to construe the sta- 
* lute by d|pyviiig them of the former to take from them the otlier 
also; agEmaUv. considering that an heir male who ^rives his 
bluotkfPvglfl^alca, seems no way less wotUiy to bring an ap- 
peal, than if^piliad derived it through males; and all statutes 

whatsoever 
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Sect, 43. FiFTiiLVt In every sucli appeal, by one, aa heir to the 4.s Kd. a. ta. 
deceased, it must 8pecidly(a) appear by the writ^ or* at least by ^ ^.*0^81!^ 
the count, in what manner he is so. Sumnui^.iW. 

1 Unbr.7l.7S. 

And now 1 am come to an A|^m^ of Larceny; for tiie better 
understanding whereof I shall coiner, 

1. By whom an Appeal of Larceny may be ^ppught. 

9. Agaihst whom it may be brought. 

3. In what county it may be brought. 

4. Within what time it may be brought. 

5. In what case there shall be restitution of tho goods stolen. 

As to the FiasV Point, etx. By whom an Appeal of Larceny 
may be brought, the following particulars seem most remarkoble. 

Sect. 44. Fiust, There is no necessity that the appellant have 
the absolute property of the goods stolen; for it seems agreed, 
lliat a carrier, or even a servant, (6) to whom goods arc delivered (b)F. Cat. iqo. 
to be carried to a certain place, or church-wardens haviiig(c) uos- 
session of the goods of a church, or, in genera), any person wuat- 
suevcr,(d) who is so far intrusted with the goods of another as in itll. r. W.ss*. 
judgment of law to have the possession, and not the hare charge of ^ ^ 
tlu'iu, may have an appeal of larceny against any one who shall g 4 fx 
steal them, for that they have a special kind of property in them a Kic. t.' 
against all strangers: and it seems that they may either bring a ge- ^ *** 

lUTal(c) appeal, as for tlieir own goods, or a s|»ecial(y') one for the jif 7/^4, 

goo«ls of J. S. in their custody. Also it is said, thata (lerson who ])nri*.l.a. r.^ 
hath been robbed of liis goods, still continues to have so far die 
possession as well as the property of them, that lie may bring an inJet. iT’s. 
appeal of larceny against any one who shall steal them from die r. M. 
robber, as shall be more fully shewn in die next section. But it Cw* too. 
seems clcarXg) that no one can maintam such an appeal who has jj* 
tlie bare charge of goods without a possession, as a buder or & ' 

cook, who in my own house have the charge of my goods, for that 
in such a case the whole uoascssioii, as well as the absolute pro- f'\^^ 1nrt.^<08. 
perty, ui the judgment of law, always continues in me. Also it (A) Sum. toa. 

IS certain that a vtlUia caDnot(A) have an appeal of larceny against 

his lord for any of his goods talmn by the lord, becau8e(i) the lord 

by seizing them makes them his own; but it is agrced(A) tbiu a lA App. sa.* 

vUiein may have an appeal of death or an appeal of rape against 

his lord. Also it seems clear at diis(/) day, tnat any tenant who is j ** 

not a vilMut may have an appeal of larceny against his lord. Sum*. 184. 

Sect. 45 . Sbconoly, Tliere is no neceMity that tfw wrong for^^ *• I • C. c*. 
which such an appeal is brought, be immediately tbe 'j||Mi)> 

son of die appellant; for if a servant be robb^ oMie ma a Wfo 
goods in hu custody, the master(m) may faring the ** taa. 

as the servant; and in such case he who first IbaMKriiypi^ shall 
prevent(n) the other. Abo if one be robbed dHbol|y1wrem 
another b johidy interested with him, and di^lKc siirvivor(e) 
may bring an appeal. Abo if I be robbed by A. who afterwards 

u 



OF AV9UMSL. 


Bk.fi. 


l*r« 


MBd«.«. 3. 
1Eiil«M6(K 

4B.7. $, 


Sam. 184 
P. C. «0. 


8«e the caimf 
Hembiv «. 
Trati, Cowp. 
371. 


/«^S.P.r.6«.a. 
Id) B. Cor. .<M). 
lik Ktiw. 4. 1. 
S.P.C.6*. 
VideF.Cor.t7. 


'r«) Sum. 184 MirtUMd 8^di8> UTiM goo^ kv B. it is aaid^a) tiMt 1 majr have 
P TS ^ of larceny t^ainst B., because A. daiming no pro- 

-- - - perty, but taking Ae goMs merely as a felon, had. in judgment of 

Uiw. neither any property nor possession in them, but the same 
wholly continuM in me. But if the goods had been taken from 
roe by a trespasser, under the pretence of some tide, and such 
trespasser had been robbed of tnem, it seems that 1 could have 
no appeal for them. Neither can an executor(^) bring an appeal 
for a larceny fipn| the testator, because sudi larceny, at the time 
when it was cod||piitted, was no injury to the executor, but to the 
testator only; and therefore the appeal for it being a mere per- 
sonal action, and wholly vested in the testator, there is no donbt 
but that it dies with him. as all other actions for mere torts do. 

As to the Sbcond Point, viz. Against whom an Appeal of 
Larceny may be brought. 

Sivtm 46. Having incidentally shewn what is most considerable 
relating to this point under the former, 1 shall only take notice in 
this place, that this, or other appeal, lies i^iust an infant, (c) as 
well as against a person of full age; and against a feme cover t,{U) 
in the same manner as if she were sole, without taking notice of 
the husband. 

As to the Tfiiun Point, viz. In what county such appeal is to 
be brought. 

Sect, 47. There is no doubt but that, like all othcr(e) appeals, 
it is a local action, and must be brought in the county where the 
felony complained of was done. Yet if one rob me in the eoiiuty 
of A. and afterwards cany my goods into the county of B. 1 have 
nw elcction(y) either to bring an appeal of robbery in the county 
of A., or an appeal of larceny in the county of B., because the 
possession as well as property of the goods continued in me, in 
judgment of law. after the rubber}’ ; and therefore, in what place 
soever the robber keeps them from me, he feloniously injures me 
in ihe possession as well as property of them, and consequently 
may as properly enough be said to steal diem from me. Vet he 
shall be appealed for the rubbery in the first county only,( g) for 
there only he was guilty of taking from the person, without which 
there can be no robbery. Also(A) if one take me from the county 
of A. into the comity of B. and there rob me, he shall be ap- 
|)caled for the robb^ in the county of B. only, for he was guilty 
only of a trespass in the county of A. But(i) if one bring my 
goods into 'the county of B. by reason of a menace in the county 
of A. it may be questioned which is the proper county for the 
bringing of the appeal. 

As to the Fourth Point, viz. Within what time an Appeal 
Larcen y to be brought. 

• 48^t seams to be agreedfk) at this day. that it may be 
I well after as within the year and day, if the 
fresh suit, for that the statute of Glouresler* 
s. ** that an appeal be brought witldn the y 
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** and day." hiA been construed^}) to intond no other appcal bnt 
thatwf death; and thecommon bw seems to have limited nocee* 

tain 



Cb.«3. 


Oft AVfmm, m 

tain tine for the brinsing of aa ajaperi* but fo^iivtfatiffinred it to 
be brought at any time by one who Imd made Craah mit; the iia> 
tiire whereof ahatl be more fully conaidered in the ^ftietb aettion. 

But it aeema that one who baa been guilty of a groaa m^lect in 
pursuing the offender, may be barred of such an appeal* as well 
within the year and day as after, for that the common law 
seemsXtf)in all appeda, to bare required diet the iq>peUant should («) * 
have made fresh suit; and ^ said statute of Gloucester, whi^ 
takes away the necessity of it in appeals of deat^ j^n^t within 
the year and day, eatends not to othm' appeals. 0 

As to the Firm PpiNT, t»s. In what cases there shall be a 
restitution of tlie goods stolen. 

Sect. 4Q. 1 shall premise, that until(h) such gootls arc seized to (M tt Kd. 4 . 
the use of the king, or of some other person claiming them under J-*’ 
the crown as being waifs, or the goods of a felon, 8lc. the rightful aVow^v. 
owner, without any^fresh suit or appeal, may seize them wherever i** tl isc. 
he duds them; but they shall not be restored to him afU:r such | 
seizure by others, without bringing his appeal, 8ic. 

And fur the better understanding in what cases a restitution of 
the goods so seized shall be atyarded on sucli an a|>|>eul, 1 shall 
examine tlie follow'ing particulars. 

1 . Whether it ncceisarily require a fresh suit. 

2. What shall be esteemed a fresh suit. 


S. By whom, and in wbnt manner, such fn*sh suit shall Im> in- 
<]uired and adjudged. 

4. Mow far the appeal must be prosecuted. 

5. Whether the appellant’s title to Htieli restitution shall be 
preferred to any subsequent title claimed in die go<Hls. 

0. W’hether there shall be such a restitution on any other pro* 
secutioii besides that of appeal. , 

7. W'hethcr there shall be a restitution of any gooils not men* 
tioncil in the appeal. 

As to the First pAnTicu^AR, viz. Whether such restitution 
necessarily require a fresh suit. 

Sect. 50. It so fully appears to do so by aln^ost all the books(c) (<-) itie s«. 
relating to this matter, that it seems needless to cite autliorities to 
prove It. tiuirt.**** 


As to tlic Second Pabticvlar, viz. W’hat shall be esteemed a 
fresh suit. 

* i 

Sect. 51. It seems to have been anciently holden,(d) that to: 
make a fresh suit, the party ought to have raised a and ^ 


I r Cor. Sl». 


with all conven^t speed, and also to have ttkpn 
But at this day^ seems to be 8e|tled,(e) dia^ 
been guilty of no gross neglect, but have used Iri 
and dUigence in inquiring after, pnrsuing, and « 
felon, he ought to be allowed to have made suflt 
whether any Hue and cry were levitel or no^ and whether sueb 

offender 
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J Ai to the Thibd Pasticulab, viz. By whom, and ui what 
ntahuer, such fresh suit shall be inquired and adjudged} 

Sezt- B seemsCu) that it is usual and proper to make Mch 
iiiqttt^ by the same jun that tries the principd matter; and is 
certain that upon the finding of the fresh suit by such jury, the 
court may awaM a restitution : and in such cases wherein the ap>* 

E elieo is conden|ped widtout any trial, as where he is convicted by 
is own confession, or ouUawed, or stands mute, 8cc. it seems 
that the court may make such inquiry, by nny(h) inquest of otfice 
returned for such purpose, and on their finding the fresh suit 
award a restitution » but in either case such inquest is but an in- 
quest(e) of office, and perhaps is not absolutely necessary, but 
required chiefly for the satisfsetion of the conscience of the judges, 
in a matter which,^ if they think fit, they ma^, by the purport of 
^k* cited to some authorities, (d) examine themselves, as they generally *n<^y* 
wrtiMt.^ (according to somefe) opinions) any matters whatsoever inquir- 
Mid Ruial, M, able by an inquest of office, espccially(^) if the parties interested 
^ in the thing in question be willing that they should do so: and 

agreeably hereto it is holdcn, its the best author8,(g) tliat the 
judging of fresh suit lies in the discretion of the court; and there 
IS a casc(A) wherein a writ of restitution o'lNhe goods stolen was 
actually awarded, without making any inquiry of the fresh suit ; 
but in the book wherein this case is reported, it is made a miare, 
whether such inquiry ought not to be otade at the return of such 
writ. 
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S.P.C. 68. 


As to the Foubtii Pabticular, viz. How far the appeal 
must bo prosecuted in order to iiititle thd appellant to a restitu- 
Uon. 

"V 

5S. It seems that anciently, the appellant could in tin 
M Cd«. 3. be intiticd to a restitution, unless (i) the appellee were at- 

I^Cer 93. tamtod at his suit ; and therefore if several appeals were com- 
isa^ia. 319. gB^ficed against the same person* by several plaintifts, and the 
Avowry. 131. appellee were att^t^ at the suit* of one of them, no (k) other 
8^. C. 165, could have a rcstimtion, because the appellee (/) being once at^ 
ik) F.Cor. 95 . tainted, could not be afterwards attainted again : But(in) it seems 
M Vtdoiiifimin to be settled at this day, that there is no such necessity that the 
ewtmaiuda^ app*Hc« be attainted at die suit of die appellant and therefore, 
the case abovc-mentionefl, afrer such attainder at the suit of 
Contra. onc appellant, it shall be inquired by an inquest of office, wbe- 

4E. 4. II. idler die appellee werotguilty of the facts complained of in the 


<te)S.P.C.J 


•^^inei ^ ^ 

i d. 4k appeals, and made fresh suit, &c. and upon such matter 

r Car.aiJB^nmf * ’ * “ 


nud by 

fbrMto 15. ^ 

g. F. C. 16^ etc. 

(o) t HshkAUk 
ttM.4. 

10ll.«r5. 40AsiCit.39. tlta. IS. 
468 . 8 . p. c. 168 . I k^a. tea. 



^fst, a resUttttioa shall be awiuded, &c. Also 
ie in prison, it seems that thel^ inquiry shall 
"of office, and thereupon aresmution awarded, 
ippellee be outlawed, or have the benefit of 

bis 

gH.4. 1. «6A|dK,39. F. Cor. 48. Ft. 194. StF, STS, 
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Ch»il 3 . Of 


U». bafora c<Miriqtio% or tMi 

em^tof^ idiove twenty jurors, or bredk ftom piisoa^ j iiu r b u w « 

restibition shell be ewerded upon such on in^UjMgt’s the 

freeh Stitt, without any farther inquiry whether tho rajp^fee, Wf 

guilty or not; because, byrefusing to take his brtal, he tacitly 

seem to admit himself guilty. Also if one bring an appeiu 

against two, wbereof one is attain^, and the other acqnittsth 

yet.(a) it seems he shall liave a restitution. But.(iy if both'the («)S.-P.C.t66. 

appellees had been acquitted, it scents, that the jmpeilant idiould w 

uerer have his goods again, though it were ca|^isly found tiiat 

they were his goods, but he shall forfeit them to the king for his s Coke, no. 

false appeaL But qutere if tliis ought not to be understood of ^ 

such goods only (c) as were before seized to the king’s use, as 

having been waived, &c. * 

As to the Fifth pAKTicurAR, vis. Whether the appellant's 
title to such restitution shall be preferred tb any subsequent title 
gained in the goods.' 


Sect. 54. It seems clear that the appellant’s title to such rcsti' /,{)g.p.c.iSO. 
tution shall not (d) be barred by any seizure of such goods, as 6 Cukc.'ios. 
being waifs, or cstrays, or the goods of felons, &c. nor (e) even *• Kd- 
by a sale of them 6ond jtfde made in market overt, &,c. ^*c^u>c'bi»uk» 


cited, MCt. 49. Qu. Het 64, 65. F. Avowiy, 151. Cor. 71. .51S, S19. B. A{ip. S4'. (•) Krj|llng,M. 
47. Qu. Moor, SOO. Poph. M 1 And. 344. 1 Hide, 543, 544. 

And by tiic like reason it is certain, that Uie prosecutor of an 
indictment, since the statute of 2t Hen. B. c. 11. set forth more 


at large in the next 6ectioi|| shall not be barred of his restitution 
by any such seizure, or sale in market overt, 6lc. (I)‘ 


As to the Sixth Parthu lar, viz. Whether there shall be a 
restitution of the goods stolen, upon any other prosecution be- 
sides that of appeal. 

Sect. 55. It seems to' he clearly agreed (/) that by the com- (yMH. T. .4. 
moil law it could not be had upon any other prosecution what80-,j^‘p*'J:*^^’* 
ever: but to remedy this iiicunveiiience, it is enacted by isa.*]^. ' 
Hen. 8. c. II. ** That if any felon or felons do rob, or take away Summwy. fit. 
“ any money, goods, or chattels, from any of the king’s subjects, 

** from their persons or otherwise, within this rcslm, and thereof * 

“ the said felon or felons be indicted, and after arraigned of 'the 
said felony, and found guilty thereof, or otherwise attainted by 
“ reason of evidence given by the party so rdVbed, or owner of 
** the said money, goods, or chi^ttels, or by any other by their 
procurement ; that then the pany so robbed, or owner, shall be 
" restored to his said moiusy, goods and cliattels ; and tbakns 
*' well the justices of gaol-delivery, as otber justices, afore 
*' whom any such felon or felons shall be found guilty, or otiier- 
** wise attainted, by reason of evidence pven by the party sm 
" robbed, or owner, or by any other by tneir proeuremeut, nave 
power by the said act to award, from tiDN^jK|tiiDd,Vrits of 

(l)T«r mrliet overt., we 4 Cnwia. 449. t milee llwprsperty. — ^Bel 

fail. 713. Mttior,e.l. *.3. Cm. Jsc.SR. Gml- mpeding pst(igH|Bn, eHc.SO Om, 3. s*^ 
bon, 131. S ltep.ilS. It Modeni, 5C1. end by eiM 34 Geo. 3. cT-it. eod dw csie.of Poilwrk. 
1 Joe. t. e. tl, the late of aoy goodt wrongiiilty Pautek, 3 Term Bep, 175. 
takso to any pswobiokfr ia kommi, or •ittiio t<ro 
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^ t^fitution (2) tor Uie Mid OMuej^ good*, wd cli«ttdbk» ki like 
** tauumer as Uiough any andt felon or fdons were nttnitted at 
** the suit of the party in appeal.** 

Ays. P. r. 167. Serf. 66. Sir William Staundibrd, in his construction of 

I Hale, 54S. t])ig statute, seems to incline to an opinion, that the party may 
have a restitution by virtue of it, witliout making any fresh suit; 
and this seems to be agreeable to practice, and the purport of 
the first part of the statute, which seems to require no more in 
order to entitlg|||ie party to a restitution, than that the indicted 
be found guilty (3) or otherwise attainted by his evidence, &c. 
Yet if it duill plainly appear to the Court, that the party hath 
been guilty of gross neglect in prosc9Uting the offender, it may 
reasonably be argued, that he is not entitled to a restitution ; for 
the latter part of the statute, by ordaining that writs of restitu- 
tion shall be awarded as diough the felon had been attainted in 
an appeal, seems to imply, that it is a sufficient favour, within 
the^mtention of the makers of the statute, to the prosecutor of 
an indictment, to give him a like remedy for a restitution of his 
goods, as the common law gave to the plaintiff in an appeal. 

(S)S«p.i. &o. But it is certain, (6) that the plaintiff in an appeal, who ap- 

Sl, 53. pears to have been guilty of such a neglect, cannot demand a 

restitution by the common law. And the construction 1 would 
contend for will appear the more reasonable, if it be considered, 
that it hardly con be imagined to be the hitention of the makers 
of the statute, to give the party a greater benefit from a convic- 
tion grounded on liis own evidence, ,as a conviction on an in- 
tlictineiit may be, than from a conviction on the evidence of 
others, as a conviction in appeal must be. 


However, if it shall appear to the Court, upon the evidence at 
the trial or otherwise, that the party has been reasonably diligent 
in prosecuting the offence, I rt'adily grai|^ that the justices may, 
if they think fit, in their discretion award a restitution, without 
making any inquiry concerning the fresh suit. But this seems 
to be no more than they may also do in appeal, if they think fit, 
as 1 have already more fully endeavoured to shew in section 
fif^-two. 

As to the Seventh PAKTirvnAR, viz. Whether there shall be 
a restitution to any goods not nicntioued in the appeal. 


F. Corone, tOO. 
Suntimry, 186. 

s imt. ter. 

5 Coke, no. 

8. P. S. 186. 

1 llsk. 5S8. 


S<ct. 67. TheAi is no doubt, but that if a man be robbed of 
several goods by the same person, eitlier at the same or different 
times, and such goods be seiAid as waifs, &c. and afterwards 
tim party, in his apjpeal for the robbery, mention some of those 
gJIds only, and omit the rest, and the appellee be convicted, &c. 
the appellant shall be restored to such of the goods only as were 
IH^entioned in the appeal, and tlie rest shall be confiscated, not 
only in respect of that favour which the law presumes that the 
appellant beareth to the felon, iii making the idiarge against him 

easier 


(8) Thm ks» accnlMhflPsf affihsikMi med 

«wt tiwM *00 m ptodoced 

si Ikstrisl, iIm JJeart vtUI oRgr them to be r*> 
■totod to Um «waar, sod tf noi KitoNd, itw owner 
atoy sftor piotsoidiMi iMOver Uieoia InimtlNiper- 
•on who courofti Umm, mn oetieQ of trom* 
LoftoSS. VlileHaitli«.Shffiw»BoR,H. 3i9. 


(3) In the portkolor cue ofhorMsUMfifigp It b 
enacted bj SI Elis. Co If. that wh«f« hctscs are 
gtolctt and sold In open narhet# end the owner 
claim tfacu ania within sht nontiuh and payattie 
bttjer u thap out htaa, he ihm have 

iheni agehis wltlmt p m ea iti en. 
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e— lor thw it to ium boeti, nugfit postibljr luivtp 

Ijhoii kite an oppoi^iiity to have escaped^ ImMi alto becavae* as 
it seemeth, the restitution ought regnlarly to be grounded on the 
record of the appeal ; and by timt no other goods can appear to 
have been stolen than what are mentioned in it : 


But whether an appellant, who had, before his appeal brough^ Vide sup, mt. 
lawfully regained the possession of bis goods stolen, shall forfeit 


to the king such of tneni as he leaves out of hb appeal, doth 
not clearly appear from the principal (a) case'miicerning this (•} F< 
matter, nor from any of the boou above cited, which seem 
chiefly to rely on the authority of it. 


Cor. too. 


But there is a special (6) case wherein the appellant shall recf>* V1d« F. 
ver things which were netmer stolen from him, nor mentioucd in 
his appeal ; as where the appellee sells (c) the things stolen, or Prop.W.''’ 
exchanges (d) Uiem for some other thing, before the appeal s iiuUkSto. 
brought, and the money taken on the sale, a tiling given in ex- (r)No^l*B. 
change, are seized to the king's use, Stc. in which case they shall ^ ‘ 

be delivered to the appellant, on the conviction of the appellee, 
though diey were never in his possession before ; for he appears 
to be in no manner of fault, anil there is no reason that he should 
bo prejudiced by the act of the felon. And 1 take it for granted, 
that in all these cases the law is the same at this ila> in relation 
to a restitution, b> forCd of the above cited statute of ttl lieu. tf. 
to the prosecutor of an indictment. (4) 


And now I am come to an Ai>im:ai. of IIapi:. 


For the better imdei standing of the nature whereof, J shall 
consider, 

1. By whom, and in what manner it may be brought. 

2. In what count>. 

3. Within what time. 


As to the Fiast Point, viz. By whom and in what manner 
an appeal of rape may be brought. 

Stfi. 


(4^ A bank note of fifty pounds was stolon from 
G^nigbtly by one Ferguson. On his being appre- 
hendeda several articles of s&Ivcr plate, a bank note 
for twenty pounds, and ten guii»ra« In gold, wi re 
foBikd npon him, produced uii the ttmJ, and placed 
in tho custody ot Mr. iie^nolds, Uic cicrisof the 
arraigns. Goiightlv ga«e evidence against Fergu- 
son at the Old Bailey , and be was ccmvioird of 
stcalii^ the fifiry fiounds bank note. The owner 
demaiidcd restitution from Reynotdv of the goods 
Ibund upon Ferguson, hut as they were not the 
identical goods which Golightly haa io«t, KeyiHilds 
veftiaed to leiUne theui. Hut on trover being 
brougbl before Loitl Mafuficld, they were or- 
dered to be restored, they being the produce of 
the fifty pounds bank note. Loft 90. So where 
e num bad stoten cattle and sold them, the money 
tbgy prodncoil waa seatored to the owner of the 
cafUe. Mby» Ida. And the tame of gold stolen 
end dunged into i«lvcf« Cfo« FKag 66t. Bulthe 
owner of goods sideji preacentiDg am felon to con* 


virtion cannot recover the value of tliero in trover 
from a pmon who purthases them m market 
o%crt, aiioretls Uiem again beferr conviction, not- 
witlisundinp tlic owner give him notice of the 
robbery whOe Uiry arc in his possession ; for In 
order to maintain trover Uie ptaintaff must prove 
that the goods were his prop|Hv. and that while 
they were so they came toVr defendart’s pos- 
sessido • but be has a rigi^t to Uie restitution of 
Uie goods in specie, and periiaps mjg|^ recover 
damages against the person who fllMBr fij^ tiie 
goods after conviction and refusal (o dcHfw 
Iforwood e. Smitb, f Term Btp. 7^ if a 
person obtdn goo^ by false prcU-iicrehnd pawn 
^ tfiem, and oii£pitvfetk||M theofiendertne ongmal 
owner get ^ pawn- 

broker iiiai Tfi oii|||JirTff ill 1 by an aetton of 
trover from the oflgHi owner; 1^ die fit UoLiJh 
c. tta only g^ves restitaiion on a cioiivictioii of fis* 
looy, and not on a coovicticai of fraud. Packer Oa 
Patffck, fiTerniBep. I7fi. 

IS 
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MBnet. t 4 r. ' Sect. 58. It fcems (a) that, by the eommon laitr, it m^ht be 
brought by any women who had been ravished, against w rao 
visher, whet^r such person ravished were the nief (6) of ^e 
ravisher, or a free woman, and whether she were a virgin, wife, 
or widow. Neither (c) do 1 find that she could be barred of 
her appeal at the common law, for consenting after the rape to 
the ravisher, as she may (d) be at this day, by force of the sta- 
tutes of Westiyinster the Second, c.S4. and 6 Rich. S. c. 6. But 
it seems that |||^oman lawfully married; can neither (e) by the 
common law, *^TOr by force of any statute, bring such an appeal 
without her husband, as one married de facto only, and not de 
(0 Vide B«c. perhaps may. 

8. P. C. 61. 148. (<l) Vide t liMt. 4S3, 4S4. 1 Hale. 6S9. Infra, ». 59, 60, 61. (*) 8 H. 4. St. 

1 1 El. 4. 14. S« P. C. 98. 


^'14. 

8 fnabtSO. 
ess 8. 1. c. 16. 
1 . 7 . 

Contra, 
final. 433 . 

Co. Lit. 1 S 3 . 
(V) littletou, 

B. 190. 

Contra, 

T. Corone, 17. 
S. P. C. 98. 


Sect. 59. But howsoever the common law might stand in rela- 
tion to appeals of rape, it seems that they were wholly taken away 
by the statute of Westminster the First, c. IS. by which the offence 
of rape was reduced to trespass only, and consequently piinish- 
able by an action, or indictment, of trespass: but afterwards, 
appeals of rape were given again by the statute of Westminster 
the Second, c. 34. by which it is enacted, “ That if a man from 
** thcncefurth do ravish a woman married, maid, or other, where 
** she did not consent, neither before nor after, he shall have 
** judgiuoiit of life and ineniber. And likewise where a man 
** ravisheth a woman married, lady, damsel, or other, with force, 
** although she consent after, he shall have Judgment as before is 
" said, if he be attainted at the king's suit, and there the king 
** shall have the suit." 


M47 Awlae,6. 
LiltleUin, Mwl. 
190. 

f Inib433. 

& P. C. ^1. 
Cootni, 

F. UtUg. 49. 

B. Curune, 169. 
(d) Vide sup. 
c. to. •. 5«. 
^9£dw.4. 


Sect. (iO. It seems to Ik> so clear (r) that this statute impliedly 
gives an appeal to the woman who does not consent to the ra- 
visher, that It seems needless to endeavour to prove it ; but it is 
observable, (d) that the statute does uot restore the old common 
law in relation to such appeals, us it wouhl have done, if it had 
only repealed the aliovuinentioiietl statute of Westminster the 
First, c. 13. but makes a new' law in relation to them; from 
whence it follows that all appeals of rape, at this day, must (e) 
conclude contra formam utatuti. 


F. Endh. t8» Dyer, 809. VUr infra, t. 70. 


3 Ed. 4.6. 
3 Coke, 61. 


Sect. 6l. It is farther enacted by 6 Rich. 2. st. 1. c. 6. in the 
following words i ** Against the off enders and ravishers of ladies, 
and the daughters of noblemen, and other women in every part 
of the realm, in these days offending more violently, and much 
mlll^ than they were wont:" it is ordained and established, 
^Miat wheresoever and whensoever such ladies, daughters, aiul 
other women aforesaid be ravished, and after such rape do 
*** consent to such ravishers, that as well the ravishers as they 
** that be ravished, and every of them, be from thenceforth dis- 
abled, and by the same deed be unable to have or challenge all 
** inhcrilaoce, ^wer, or jlSnt feoffment after the death of Uieir 
hqaiM^ dnl ancestors. And that incontinently in this case, 
** tbe^ nmtot the blood of those ravishers, or of diem that be 
** ravished, to whom such inherilanoe, dower, or joint feoflfment 
** ought to revert^ remain, or fall after die dcatl^ of the ravisher, 
** or of her that is so ravished, shall have tide; that is to say, 

** after 
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•• after the rape to eater upon die ranaher* or her that u r»> 

•• vuhed, end their atsigns, and land-tenants* ,io the same inheri- 
** lance* dower* or joint feoflbsent, and the same to hold in slate 
** of inheritance : and that the husbands of such women* if they 
** have husbands, or if they have no husbands in life* that then dm 
*' facers, or other next of their blood* tiavc from thenceforth the 
** suit to pursue, and may sue against die same offenders and re- 
** vishers in this behalf* and to have dieni thereo|' convict of life 
“ and of member* altibugh the same w’unicii j^ftr such rape do 
** consent to the said ravishers. And die defcIRRiit in this case 
** shall not be received to wage batde* but die trudi of the matter 
“ shall be tried bv inquisithiii of the countty : saving always to our 
** lord the kiii^,aiid to other lords of the realm, all tlieir evchcats of 
*' the said ravisheis, if peradvcnluie they be thereof i oiivict.” (A) 

III the constiuction of these statutes die following points have 
been lioldcn. 

Sect. (>2. First. That(o) in an appeal brought upon it by a ii H* 4. t.v. 
iiusbaitd for the ra|>e of his wife, it is a good plea, that the np- 
pellant and woman ravished wet e never lawfully married ; which 
shall be tried by the bishop’s eertifirate, who, if the marriage 
wen* unlaw ful, by reason of a precontract, &c. ought to certify 
against the appellant. 

Sect. 6'3. Srcom)I.y. Thai tlieie is no(/>) iieceHsity to allege, (fc) n H.4. it. 
that the woman did consent to the ravisiier, in a count wbieli 
I ('hearses the statute, and (oiicludes that the rape was against s*i*. r, si, 
the form of it ; which iui]»lte», that the woman eoiisciited, &c. iiy.niv. wt. 

Scrt.lii: Tiiiri)i.v. That (r) if a woman who hath neidier (r) v Iimi. 4M. 
liusbuiid nor father be lavished by her next of kin, and consent ]|^**^*"**' ***'*’ 
to him, the next of kin to the ravisher shall have the appeal. i ll*le. esc. 


Sect. Chi. I'ovitTHi.Y. That (</) whosoever hap|H:ns at the r.C. fit. 
time to be next heir to the peison so ravished, aiut consenting, ^***^' *^* 

&c. shall h.ive the ap|H'al, and also enter (c) into the lands of the it|i,V. W. 
peison ravislu'd* and retain them against any other who shall L. Quiu. 
aftei wards happen by matter et post facto to become heir; and 
therefore where a woman* having issue only a daughter, eoiiMeiits .jg, 13 V. 
to a ravisher, and the daughter enters, and then a son is born to st'ohr, 
such woman, the daughter shall retain the lands* because she 
took them by virtue of a tide given by the statute which first ^ * 

vested ill her as a purchaser* and never was in any ancestor. 


Sect. (Ki. Fiithi-v. That {f) the next in remainder or revy- 
sion* to whom the lands of die w'unian who consents tQjmg||- s9,«so.' 
vishcr would come if she were dead* shall enter and retauimr 
lands by virtue of the statute* provided he be of kin to her, albeit 

another*r.^^.*li7. 


(5) Tbeoflence of lUpe, ineiifjoned In itirie »Ui* 
tules* U obvioiuly not iho oflTeiico now uiii^cr»tfiOcl 
by tbai tormr— the roene cartiftl linofvlrdge of 
Kmaie by forte ; but it roeen* the offence of fofv^* 


ling the perMmt 
J them to marry or 


cibly carrying off and detaiuin 
women wnh a ’vtcw to compel i 
4Bolkabiit wHh ^ wrongdoer^ and thereby otitain 
p o i ic mio n of theif property. At the enaccmenta 
of new Uwa are freqocntty the bem eipofitors of 
the eontempomneoiia mannera of the age, we may 
infer, that it was no nneomaon Udng in andeol 


timet for a omen putteming property tofepforriMy 
cart led off, or, at the legtii pbrate etprrtteil it, 
** ravUhed*’ from their Incndt, and intimU 
dated or pertoaded Into a marriage with the re* 
eitlicr. *I|m objeel if the aboic ttalulet was 
evidently to take fepiy the temptation to tuck cohw 
doct by making jT a forfeiture of the woonaTi 


ooct ay making it a loiteiruee oi me wunmaa 
aalate mr her to give a tubte<|iicnt content to audh 
rape* And boweaaily women forgive oflendert of 
thit dcicriptioti, it lUvitraled by • wctt4uMnvB 
Roman ttory. 
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vnotfadr persoh be nearer; tel it the penom •o'ei^> 


S L. Quilt* 

• 4. 50* 
Pluwdcii, 4tr 
40. 


( h ) L. Quill* 
iCdw, 4. 59, 60, 
61 . 

B. Ent* Ccins* 
64. 

5 kdw. 4. 5. 

(r) Plow. 36*1* 
See 1 D. Abr* 
6911. 699.700. 

I lint. 79. 


(«0 S. P. C. 61, 
I II. 6. 1. 
II* Ilii|>e, 4* 


(«)S. P.C. 01. 
Svo 1 II. 6. 1* 
II. lUptf. 4* 

(/) Vide 5 II. 
7. 17. 


(iC> Sup. p. 59, 
60 . 


(h) 5 H. 7. 17. 
C. <*«r. 564. 

6 Modern, t<|0. 






the inheritance would bill after the death of the party, whether 
they be absolutely nearest or not, yet the clause relating to the 
appeal teems to extend to none but the husband, or faUier, or 
very next of kin.. ^ 

Sect. 67. SiBpHJLY. That it is not^) sufficient in setting 
forth the title or the person claiming the lands by virtue of the 
statute, to say in general, that he b next of blood to whom the 
inheritance would fall, without * shewing specially in what 

manner he is so, &c 

Sect. 68. Seventhly. That it is not (6) conclusive evidence 
to prove the woman’s consent to the ravisher, to shew, that she 
jived with him some years as his wife, and had a child by him, 
if all the time she was under his power, and never at her liberty. 

Sect. 69 . Eighthly. That(r) if the party ravished and con- 
senting to the ravisher, be under the age of twelve years, she 
shall not lose her lands by the intent of the statute, for that the 
consent of a woman under that age is looked upon as given by 
one incapable of discretion, aiui therefore is not regarded by the 
law. 

Sect. 70. Ninthly. That (d) in appeals brought on this sta- 
tute, the count ought to rehearse it ; but 1 do not find any reso- 
lution cited to maintain this opinion. It is true iiuleed, that in 
the Year-book of 11 Hen. 4. pi. I.*!, 14. the statute is recited in 
an appeal granted on it : but it is not there said to be necessary 
to be so recited ; neither do 1 llnd any reason given why an ap- 
peal may not as well be grounded on this statute without reciting 
It, as ou the statute of Westminster the second, c. .34. as (e) it is 
agreed that it may be. If it be said, ( /*) that the common law gave 
the same appeal as is given by the statute of Westminster the se- 
cond, and therefore there is no need to recite it, but that there 
never was such an appeal at tlie common law as is given by the 
statute of Richard the Second, and therefore the appeal grounded 
on it ought to recite it, it may Ik* answered, that the said statute 
of Westminster (g) does not levivc the old common law in rela- 
tion to such appeals, but makes a new law in relation to them : 
so that appeals brought upon it, do altogether as much depend 

g *t, as those brought on the statute of Richard the Second 
that. Neither (A) does there appear to be any such rule, 
iudiclments, or actions grounded on statutes which give a 
in cases which were no way fwovided for by law, there b 
a necessity to recite such statutes ; and indeed at best it seems 
but surplus to recite what the court is bound ex officio to take 
notice of. 

As to the Second PonUr, vis. In what county an appeal of 
rape may bo brought. 

Scrt.yiV'There b no doubt but that this, like all otherfAap- 
peab, b a local action, and consequently ought to be bronf^C m 
the county wherein the felony Vas^one. Aim therefore if a roan 

take 



talw m Igit <n one couni^, end canx iier . into nnother, 

and. fnyjMk iber, liie appeal (a) alnlllie onl^r in the Ms it Kii^ 

C01U19 ivjhoraui the rape was coannittedi for the tahing in i^e ^ 
other, ares 00 more than a treapass, and needs nol he Udten notice $*p.(b.ss. 
of.ajt all in the appeal of the rape; and if it be* is only Iprdced s«iw«»ry, les. 
upon aa surplua. 


As to the Thibd Point, im:. In what time an appeal of rape 
may be brought. 

Sect. 72. It aeems, ^lat at thia day it m.iy 4^brought in any 
reasonable (6) time, the judgment (c) whereof lies in the diacre* (S) S. P. C. ss. 
tion of die court, for that at the common law theie was no cer* 
tain time limited fur the bringing of it ; and the statute of West* («) VM* 
minster the first, c. K'3. by whirli the ofience of rape was turned •. ai.ss. 
into a trespass, and forty days limited for the suit of the person 
ravished, is repealed ; and the statute of Gloucester, c. 9* which 
reouires that appeals be brought wiUiin the year and da^, extends 
only to appeals of death; and the statute of Wesliniiiater the 
second, c. 34. which makes rape a felony again, limits no time 
for the bringing of it, but leaves it to the construction of law’, 
which shall be agreeable to the ancient rules of law in such points 
wherein the statute is silent. 


Litikion, $9. 

« Inn. aa. 

Sap. •. S3. 49. 


And now I am come to an Aim'Kai. of AMsoN.((i) (ii) t Inn.^aa. 

Sect. 7‘i. Hut the learning r«‘lntiiig tu it seeming to he alloge> 

ther obsolete at this day, 1 shall refer the reader to old (c) books (<*) Fl>*is, I. i. 

for it sr. 

Ursc.l.S.o.tr. 


Having llins eiuleavoured to .shew in what eoiirls appeals niav be 
brought, uiifi the s«;vcrai kinds of tlicni, and exaiuiiied the particu> 
lurs w liicii .seemed most properly to come under the coiisideralion 
of each kind, 1 .shall now proceed to cxaiiiine some oUier matters 
conceniiiig them, wherein 1 shall consider tliem all together. 

1. Ill what cases the a|)pellant and the appellee arc to appear 
in proper person, ami where by attorney or guardian. 

2. How tlic appellant ought to declare. 

3. How he may be non.suitcd. 

4. For what faults the writ may be abated. 

5. What may be pleaded in bar <»f an appeal. 

( 1 . Where the appellant and his abettors shall render damages 
tu the appellee for a false appeal. 

7. Where the appellant is to be fined. 

As to the First Point, viz. In what cases the appelifl|H|Hl 
appellee are to appear in proper person, and where by attdffiey 
or guardian. 

Sect. 74 . It seems, that by the common law, ludther (J) plain* 
tiff nor defendant in any appeal whatsoever, whether of felony or' Canh. m, A6. 
mayb^, (g) could make an attomejli^ut must appear, either by 
guardian (iQ or in proper person, on eveiy (t) day of coiitiauance ; h. Att. 64 . 
except m some spectiu cases, as where the defendant, being con* « RL 3. 13. 
victen in an appeal of felony, prayed the benefit of his clergy, and ^•^jj^\**** 

. • ^ (f)S^sl.3i3. 

Coii.F.AHor.l(M. SI U. 7. 39. (4) Sap. s. 30. (01H.7.S7. 
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the plaintiflr replieii. that he had been twice manied, in which 
ease he might <a) be admitted to to on with die sah l^atUMmcy, 
becanae he had nothing more to ch> but to get a certificate of the 
bi^^amy from the. bishop, which, as it was (fi) said, any stranger 
m^ht procure as well as the plaintiff. Sed gutm ; for it is said, 
(c) that none can demand execution but the plaintiff, and that the 
plaintiff cannot do it but in proper person ; worn whence it seems 
reasonable to ViUie, that be ought, in all^ther cases, as well to 
carry on his suiflp proper person. But it 41ms (<f) clear, that after 
a defendant imf^uitted, he may appear by attorney for the reco* 
very of his dAingCB against' tlie abettors. See. And it is enacted 
(e) by 3 Hen. 7. c. 1 . That the appellant, in any appeals of 

murder or the death of a man, where battle by the course of 
" common law lies not, may make attorney and appear in the 
" same, in the said appeals after they be commenced, to the end 
** of the suit and execution of the same.’* But(/') if a defendant 
or plaintift' appear and plead by attorney where they ought not, 
and the court receive the plea and adjourn the cause, it seems, 
that the appeal is discontinued, because such appearance was 
merely void in law. 


^)S.P.C. 78 , As to the Second Point, i*i;. In what manner the appellant 
fk) Mill ought to declare; 1 shall refer the reader for precedents of counts 
Cuka't Eiiirlei, in appeal, to Staundford’s (g) Pleas of the Crown, and the Book 

place consider only the following 

T««w. 14 1. 35. particulars. 


1. In what manner such count must pursue the writ. 

2. How it ought to set forth the substance and matter of 

fact. 


3. How^he circumstances of time and place. 

4. Whether one and the same count ought to be against those 
who do not appear as well as against tliosc-who do appear, and 
against the accessaries as well as the principals. 

As to the First Partici;i.ar, vh. In what manner the count 
in appeal must pursue the writ. 

Seet. 73. 1 shall take it for granted, that this, like all other 
ro Finch 347 counts ill other actions, must in substance (i) agree with the 
* * writ, which shall be abated, if the count vaiy from it in any ma- 

terial point. And therefore, in a commoiMappeal of death, if the 
(k) B. App. It. declare, that the appellee traitofowly killed tlie person 

44 Ell. s. «4. * as he was going to succour the king in his wars, the 

** wnKhall be abated, (k) because that contains no charge of tmea- 

(0 F. Cor. ito. ***"' plaintiff, in an appeal of mayhem, declare 

wp.‘s.to.*, * that the appellee beat as well as maimed him, the writ shall be 

abated, (0 because that mentions not any battery. 

As to the Second Pa^cular, vix. In what manner the 
count in appeal ought to set forth the substance and manner of 
thn fact ; 1 shall observe the following particulars. 

6'ccf. 76. First, That where ^eral are present at the fact, 

Md 
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Us declsrstioD, 

such m esse the set of one »» in the judgment of the lsw> the set iiumimvrisr. 


of sll; or to shew the specisl (Jb) msnner of the esse ss in truth 
it wss, snd set forth the fset to hsve been done only by the ] 
son who did it, snd the others to hsve been his sbettors, &e. 


Rasul, 4S. 4&. 40. 47. 
Law, 3d. edit. 4t3. 


F. Cor. 97^4. 
40 AsfiaciW. 
44 Ed. 3.38. 

ColjlP EnttWi, 57, &c. Sec Qie Ca^| ^ Midwiutcr and Sinu, Foster, CruwM 

Sect, 77. Secondly, Thst no periphrasis, (^or circumlo- 
cution whstsuever, will supply tlie want of thosd words of art Farmf^te. 
which the law hath appropriated for tlic description of the offence ; Cn>. jac. so. 
from whence it follows, that an appeal of death cannot (il) amount 
to a charge of murder without the word murdravif, let it he never g* ^ c.*8s. 

so exact and particular in setting fortlt the malice and all other 74. 96. 
circumstances of the killing; neither (e) can an appeal of rape be jJ*"!** 
sufficient without the word rapuit ; nor (/') an apptsal of larceny | i,„i. 
without the word cq}it ; nor (g) an appeal of mayhem without the (^/>Ei^ici.t.8. 
word mauhemiavit : nor any Ui) o( the appeals ubovc>mcnUoned „ 

Without the word Jelomce. Sun. •. i7. 

(fc) S. l'.r.«ii. 

96. Sunmiry. S06, 307. 30 11.7.7. 1 DuIaL 9.5. Cro.Jsr. 30. Pyrr, 303. Qa. 1 11. 6. 1. Con. 
F. Eiidict. 36. Dyi-r, 69. 

Sect, 7B. Tiuudly, That in every appeal of larceny (t) it 
must expressly apiurar whose the goods were that wem stolen ; 
and in every appeal of death, (k) who the person was that was 
killed ; because otherwise it cannot appear that the plaintiff is 
entitled to the appeal ; yet an indictment t/c morle (/) cujmdam 
igmiti, or for feloutously stealing (m) the goods cujunlam ignoti, is 
good ; for it i.s .sufficient, that the person injured was u^der the 
protection, of the law. 

(ia)F. Endict. 9. 13. Summary, 307. i llulc, 513. 3 Hale, 181. S. P. C. 9.4. 

Kcilwood, 35. 51o«r, 466. la Aimm, 1.5. Cun. 9 li. 6. 45. 


(i) RaaUl, 5.1, 
54, .45. 

(k) F. Kndirt. 
10 . 

S.P.C. 9.4.181. 
33 AmI/c, 94. 
(/) Sum. 307. 

3*i Atnuilir, 34. 
F. Curuiie, 159. 
8. P.C. 94.181. 
I Akuxf, 7. 
I)>tr, 96. 

181. »yer, 99. 


Sect. 79- I'nvRTiti.Y, That in an appeal of rape the fact seems 
to be sufficiently («) declared, by shewing that the defendant 
fclonicii rapuit the woman, without adding the words c/irmi/i/er K.r'o*. 86.’ 
cogHovit, or any others tantamount, or first shewing the particular l'-t\Hi. 
manner of the tcrnir or violence, and then concluding, that the dc- •‘^“mnuiry, i87. 
fcndaiit SIC Jelouici rapuit. Also it st^ems, (o) that the like ge> Rsatsl, 53, 
neral manner of setting forth the fact is sufficient in an apiieal of 
larceny. But it sem^s to be usual, in appeals of larceny, to set 
forth the price qf tm^thiiigs stolen ; but whether this bu||^»- 
saiy for any other purpose than to shew, that the crime fE||l|pts 
to grand larceny, and to ascertain the goods, in order thereU^he 
better to entitle the appellant to a restitution, 1 leave to be con> 
sidered. But(p) in an appeal of mayhem, it seems necessary; 
first, to set forth particularly in what manner the hurt was done, trlri,M,Vi.'53 
and the conscauence following it ; ud then to conclude, that the 53 . ' 
defendant ste fdtmick mayhemutvii m appellor. 

Also it seems clear, (g) that in an appeal of death it is neces- ( 9 ) Rstiid, 44 , 
saiy, not only from the statute of Gloucester, (r) c. 9- which re- m 

s quires, 

Sdk.3r7. Fure$lf,t6. (r)3huL318,319. 8 Lev. 140, 141. 9 C9. ISO, US, 13t. 
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(») 8 Imt. 31. 
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5 |uire8, that an appeal of death shall declare the deed; but abo 
rum the commoa law, first, to set forth an the count allfiie special 
circiinistonces of the fact, and (a) then to conclude, that the-ap' 
pdlec sk feionici murdraoU the par^. 

And this being the appeal most in use at this day, it may not 
be improper to set down these following rules concerning this 
matter. 

Sect. 80. ViMpt That every such co%t ought to set forth in 
what part (IrljRfae body the wound was given; in which respect 
the same cerwity seems to be required in appeals as in indict- 
ments ; and tnereforc, if the count say only, that the wound was 
given circa jteclust it seems to be vicious; as it hath been resolved, 
(c) that an indictment in the like maimer uncertain is, because it 
doth not ascertain the part wounded, which, for what appears, 
might have been the neck, arm, or belly ; and for the like reason 
such count seems also to be licious, if it say, that the wound was 
in the hand, or leg, or arm, without (</) shewing whether it was 
the right or left; neither (e) is such an uncertainty holclen by 
laying other wounds with sufficient certainty, if tliere be a general 
conclusion that the party died of the wounds above-mentioned; 
because the death being as much imputed to the wound that is 
insufficiently laid, as to the otliers, it appears not but that it might 
be chicily owing to that which is insufficiently laid, and there- 
fore the whole is insufficient. Hut it hath been resolved, that it 
is sufficient in an indictment of death, and therefore it seems also 
to be sufficient in an appeal, to shew that the wound was given in 
the left if) part of the belly, or in the left part of the side, or in 
the left hand, or in the left arm, or in the face, or iu the breast, or 
in the belly, or even in the fore part of the bod>, in which case the 
word H»o4y” shall be understood of the trunk of the body, be- 
tween the neck and thighs. And it hatli been resolved, (g) tliat 
where there is such a sufficient certainty, the addition of a further 
uncertain or unintelligible description, will do no huit; as where a 
wound is laid in sinUtra jMirte ventrisdrea umhilicum,i(c. in which 
case the last wonls shall be rejected as abundant and surplus. 

Sect. 81. Seconuly, Stuh count ought also (A) to shew the 
length and breadth of the wound, that it may appear to the court 
that it was mortal; but it is said, (t) that anciently this was not 
required : and if a man be shot, or run through the body, with a 
bullet or sword, &c. it seems (A*) sufficient to say, that the defen- 
daiiLwith malice, &c. struck the person in such a part of 

hi8^|||i|, and gave him in such part mortaOt rubius penetram in 
etfU^^rpHt, Ac. for this sufficiently shews that the wound was 
moral. Also in some cases it is impossible to shew the length 
and breadth of the wound where a limb is cut off. and (/) there- 
fore it is plain, that in such cases it cannot be required. 

Sect. 8*2. Tiiiboly, It is not safeffn) in any such count to 
omit the wonl ** pefcasstr/^^dihere the fact will bear^ it ; and by 
the authori^ of some (n) l&ooks this cannot be suppikbd, in such 
cases* by the words ** dedit moriale valaas, Ijrr* nor by any 
other : yet in Croke’s (o) Reports this opinion seems to be quea- 
tiooed; neither do 1 find any reason why the woi^ ••percussU" 

should 



■Gkl3. 




«a^ 


•ImmM be of cndi ebM^te neceen^, for it it net so mack u , 
wemmled in JLtong’s (a) Case, whick teemrto be the chief foun> iw 

dtetion of this opinion, that fois m e word at art ^^firopriated to i>^r, 99. * 
foisase; but all that seems there contended- for is, tMt where 
the death was oocasioaed by any exteraal violence, coming under 
t^ notion of striking, it must expressly appear, that a stroke was 
given. ^ Nor does the law admit of a less exact certainty, as to 
me setting forth the ^t, where the death was occasioned by any 
other means, as by w^pon, 8 u:. for it hath be<^||||e 8 olved ( 6 ) that (*> 4 Co. 44 . 
an indictment (which in this respect seems norghdiffer from an Ssfodam.tos. 
appeal) setting forth, that J. S. persuaded the pe^n deceased to 
take a>certaia poisonous potion under a notion of a medicine, 
and that the deceased, itesciews piwd* pofum rum veneno Jore in- 
toxieatum, ted /idem adhibent dtetes MrsuaHoni tikH J. H. reeepit 
et bihit, is insufficient, because it dom not expressly say, that the 
party received and drank the poison. And it was also resolved, 
that the want of such certainty is not supplied by these words im- 
mediately following, *' per quod idem Si. immediate past recejh- 
tkmem veneni prtedicti per tres haras immediate tequentes iauffuebat 
et obiit, Sr.** and yet there cannot well be a stronger implication 
tliat the poison was taken and drank by him ; for it being the 
strict (c) rule of law' in these cases to have tlie substance of the <<')4Cu. 44. 
fact expressed with precise certainty, the judges will siiffi‘.r no ar- 
gumentative certainty whatsoever to induce them to dispense with 
it. For if they should once be prevailed w'itii to do it in one case, 
the like indulgence would be expected from them in others nearly 
resembling it, and then in others resembling those, and no one 
could say where this might end ; which could not but endanger 
the subverting of one of the luo^t fundantrnlal principles of the 
law, by giving room to judges, by arguments from what the jury 
have found, to convict a man of a fact which they have tdfl found. 

Sect. 8'}. Foi;rtiii.y, Such count (r/) ought also expressly to (rf)3 Iti*L Sl8. 
shew' that the party died of the hurt specially set forlli ; and it 
hath been resolved, (c) that an indictment, and from the same 
reason it seems that an appeal, setting forth that^thc defendant 
choked the deceased, qua suffocatiom obiit, instead of de qua 
su^ocatioHe, S'C. is erroneous. Yet where the death was caused 
by divers poisons, or wounds, iie. the count may say in general, 3 Imt 50 . 1 . 15 . 
that the party died of the several poisons or wounds above- men- 
tioncd,without(/^ saying, tliat he died of any one of them in par- 
ticular ; for perhaps the truth of the case might be, tliat none of fO 95 . 
them alone, but alljg^gether, caused the death. Or the otmnt in ^ 
sudi case perhaps nay say, that the party died of the nnrtst^ i^tT 

or wound, and that be would have died of the second, ffiKluul 49. 5 i.' 
not died of the first, and also that he would have died of thelRrd, 
if be had not died of the two first. 

Sect. 84. Fifthly, If the killing were writh a weapon, the 
count must shew (g) with what weapon in p^icular; and yet if 
npon the evidence it shall appear tifU tbc killing was not by such ^ 
weapon, but by some other, the variance (A) is immaterial, and c. 9 . 
the appellee ought to be convicted, as shall be shewn more at ImLSia. 

large under (he Chapter of Evidence. And if the killing were * 

not 
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^ not by a w«iq»oD, but by come othar means, aa^ pbiaonnig^ 

M « Inik sia, drowning, inuiTocating, burning, or the like, the count (a) mnst set 
forth the circumstances of the Amt as specially as the nature of it 
will admit. But in such cases, where no weapon was used, it 
cannot but be absurd to require the mention of one in the appeal, 
and therefore the statute of Glocester, c. 9* which directs gene* 
£ ^ rally, that in all appeals of death the weapon must be set f<Hlh, 

is to be intended only (6) of such killing in which a weapon was 
* used : For the^w is so far from requiring it in odier cases, t^t 

' it will not suJIpKm appeal of killing by a weapon to be^ main- 
tained by eviflnee of killing by any o^er means in which no 
weapon was used ; neither will it suffer an appeal of kilUi^ by 
any of those means without the help of a weapon, to be main* 
tained by evidence of killing by a weapon, as shall also be shewn 
more at large in the chapter above referred to. 

(r) Smith Sect. 85. It hath been adjudged (r), that the words “ ra et 

Ht||Hkn, Mic. armia' are not necessary in such appeal, because they are so fully 
implied. 

As to the Third PARTirrt.Att, viz. In what manner the 
count in appeal must set forth the circumstances of time and 
place. 

Sect. 80. It is enacted by the statute of Gloucester, c. 9. 

That if an appeal declare the deed, the year, the day, the hour, 
*' the time of the king, and the town where the deed was done, 
** and with what weapon, the appeal shall stand in effect, See.'* 
(rf) i Iiut. sir. And though this more particularly relates (r/) to appeals of death, 
yet it seems also to be generally a good rule as to the circum- 
stances of time and place in other appeals. 

Anc^^erefore I shall consider them all together; and first pre- 
(•) 1 R. Abr. misc (e), that no omission of any of these circumstances, where 
the law requires titem to be expressly set forth, can be aided by 
the conviction of the defendant. 

Fur the iH'ttcr understanding in what cases the law requires 
them to be cxpri'ssly set forth, 1 shall endeavour to shew what 
certainty the count in every appeal ought to shew 

1. The hour. 

‘2. The day. 

5.^hc year and time of tiie king. 

.AhRIc place where the deed was done. 

Am to the first of these particulars, viz. With what certainly the 
count ill appeal ought to set forth the hour. 

(/) lUitei, bA. Sert.BJ. It is observable that all die precedents of such 
" - » Av ®®“'*** (excepting only one)(g) in appeals of larceny in Rastal’s 
^>Co.Ent. AO, which seems to be the only book of audiority in which 

51 , 5t. any such counts are to be found, and also all the precedents in 

Rmui, 45 . Coke and Kastal of snch counts in appeals of maifhem/Jk) take no- 

tice 


(«) 1 R. Abr. 

rai. 







tiwof ^ M well M tfiose in nfipeali of ^hnlAk ;(«) mmI 
thefefore oeitunly it u not safe nrhoUy to omit it hath 

been hdhien(6) that such an omission is not fatal, enita in an ap« 
Mai of death, because die common law did not iMuire the men* 
ikm of the hour, and the statute above-mentioned is in the 
affirmative. Yet if the hour as well as the chiy be set forffi in the 
allegation of the offence of the priiicifuil, it is said to be fat^ to 
mention the day only of the alU^ation of the offence of the acces- 
sary. But it seems tfait there is no necessity inmny case precisely 
to allege that the fact was done at such an hourWffi that it is sui^ 
ficient to say diat it was done about such an h^p, as appears 
from every (c) one of the precedents in Coke and Rastal, in 
which the hour is mentioutMl, and also from other good autho- 
rities }(d) yet we find the contrary opinion liolden by three judges 
against two in Bulstrode’s Heports.(e) But it seems ccrtain(^) 
that a mistake of the hour will not be material upon evidence. 

As to the second of the above-incntioneil particulars, viz. With 
what certainty the count in appeal ought to set fortli the day. 

Sect. 88. There can be no doubt but tliat every such count 
must set forth the day on which the fact was done, as ap|>cars 
from all the precedents cited in the foregoing si'ction; and also 
from the common form of all other declarations in nil actions 
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whatsoever, as well as of indictments, for which it is neeifless to 
cite authorities. And if the fact happened in the night, it seems 
most(g) proper to allege it in tiocte tjvsdem did. lint it is said (g) » .I 18 . 

not te<A) be sufficient to allege the fact done about such a day, or (A) 3 Inn. 318 . 
between such a day and such a day, but that the very day must be 
precisely set forth. And it seems to be insufficient to allege it(t) (>") Ii. Imlin. 
on the feast day of such a saint, withoait an addition, if there be ^ 
another .saint of the .same name, a.s on St. .lohn*8 davffilvithoiit ' 
shewing wdiich .saint is meant, r/;. the Baptist or the Kvangelist. 

Also(A') it seems to Ix; erronenu.s to set forth the fact on an im- (A) Moor, 555, 
possible day, as on the thirty-first of June, or thirtieth of Fe- 
bruary, for this is of no more efiect than to mention no day at alt. 

Also it scents clear that an appeal of deatli must iii»t only set 

forth the day when the hurt was given, but also the day when the 

party died of it, as appears from all the precedcnts(/) of this kind (0 elutions 

both in Cuke and Kastal; and also from the manifest reason of jjjji^^f******’** 

the thing,(»i) that it may appear that the party died within the (m) 9 1 ^ 918 . 

year and day after the stroke, in which ra.sc(n) only the law in- B. Indict. 41 . 

tends that the death was occasioned by it. 

. s. 9 , 10 . 

And it is(o) said not to be sufficient to allege, that the defend- («) l>;er, 98 , ss 
ant assaulted the party at a certain day, and feloniousljl||||B^k ^ wsripn. 
him, without expressly adding, that he struck him wSuKwtt sw tH i. c. so. 
ibidem: and yet both sentences being joined with the copulative, it *; 49. p. .v>7. 
is the most natural import of the whole, that the stroke and as- 
sault were both at the same time, 8tc. and f uch certainty seems to 
be sufficient in declarations (n) in i^iyil actions, and cvcit in in- (p)C.J»e. 
(Iictments( 9 ) of trespasses. But in' indictments and appeals of _ 

death a more express certainty is said to be required, because the ***’ 

stroke which caused the death, being a crime of a different na- c.iac. 4 i. 
tare, and much higher than the wault, may be well enough in- b* 
tended to have happened at a different time; and thereftwe ^ 

precise 
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pf«ei«e tim« of eadi miut certainijrbe expromad. And evan this 
maj'be fMtted by a repugnancT m the oonclusion; as if the a»- 
smilt and^kke be alleged in the premises on the tenth of De« 
comber, and the death subsequent on the twentieth of December 
fotldwing, and then it be allejged in the fconclnsion, that the de> 
fendant m such manner feloniously murdered the party on the 
tenth of December aforesaid, the whole is naught for the repug- 
. nancy, (a) because the party could not be said to hare been mur> 
dered, till he imMdead : and though to some purposes, by a tie- 
tion of law, uHMTence of the defendant, after the death of the 

a t is puuflRed as a felony from the time of the stroke, yet in 
and propriety of speech (which must be observed in legal 
proceedings) it is not a felony, but only a trespass, till the death ; 
yet if in such conclusion it had been alleged that the defendant 
111 such manner feloniously murdered the party on the twentieth 
of December aforesaid, it had been sufficient. But it is said(6) 
to be the better way to conclude generally, that the defendant in 
such manner feloniously murdered the party. And it is ccrtain((‘) 
that a mistake of the day will not be material upon evidence. 

Sect. Hi). It hath been holden tliat an allegation of the day, 
primu Jacte somewhat uncertain, may be holpen by the apparent 
sense of the whole; as whcre(d) it is alleged that the principal 
such a day made the assault and gave the stroke, and that the 
party died on such a subsequent day, &c. and that A. B. was 
adtwtc et ibidem altettam tlie said principal to do the felony and 
murder aforesaid; in which case it is said that the words adtunc 
et ibidewt from the manifest import of the whole, shall be le- 
ferred to the time of the stroke, because by that only the felopy, 
which A. B. is charged tojuive abetted, was dune. Yet if A. B. 
had be^ said to have been present at the time of the fekmy and 
murder aforesaid, eeiUcet on the day of Uie stroke, tune etibidem 
abetting the felony and murder aforesaid, &c. it 8eems((>) thatthc 
appeal is insufficient as to the said A. B. for the repugnancy, 
because he is expressly alleged to have been present, and to have 
abetted the principal, at uie time of the felony and murder, 
which must be taken for the time of the death, by which the 
offimee, which was before but a trespass, became felony and mur- 
der; but by being present at the time of the death, it is impossi- 
ble be could abet a stroke given so long before, and therefore it 
is repugnant and inconsistent in such a manner to allege it. Nor 
is such a repugnancy any way holpen by the subsequent allega- 
tion of the very day of the stroke, coming after the word" ** sctli- 
eett* fqg it is appwnt that the time of the felony could not be on 
thstfity of the aproko, and therefore it rather adds to than kelps 
the fault to allege that it w’as. But(^') the best way of alleging 
such abetment had been to have set forth, that the said A. B. w as 
prtesens, atixilians, SiC.ad feimiam et murdrum preedictum in fbnnd 
prtedietd Jaciend ’ . * 

As to the third particular, we. With what certainty the count 
in appeal ought to set forth the year and time of the |png. 

Sect. 1)0. There can be no doubt but that every such count 
must expressly set forth in what year the fact was done, as ap* 
pears from tho known form of all other counts, and also of in- 
dictments. 







distneift*. And io ao ag^al of dentil it HoertHdfyni^eesMi]f(a) 
to letjfor^ not only the year in which the stroke but 

dso that in which the death happened, Uiat it may applpldbat (he 
death happened within the year and day after the stroke. ISiit it 
seems clear from all the precedents, that it is sufficient to shew in 
what year of the king’s reign the fiict was done, and the death 
happened, without shewing the year of the Lonl. Also it hath 
been adjudged, (h) that it is suffiaont to allege tlie fact in such a 
year of such a king* wiUioiit saying it was in 8I|||1l a year of his 
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year of »ucu a tuBg* without raying it wan in siMj^ year of his ^ 
reign, because it is clearly implied. ^8 

As to the fourth particular, viz. With what cerumity die count 
ill appeal ought to set forth the place where the deed was dune. 

Seel. 91 . ’Hierc can be no doubt but that every count in an ap- 
peal of death must 8hcw(r) the place where the death happened, ^0 Hctic j. .ss. 
as well as that where the hurt was gi^eii, and tliis with the same 
precise (d) certainty and freedom repugnancy (e) as is ro- 

(mired in relation to the time of the death and hurt, for which I (•■') Nvy, 45. 
snail refer tlie reader to the 89th and 9(Hh sections of this cha|)- i*,v; 

ter, wherein what is said in relation to the time of the hurt and ‘ ' '** 
death is equally applicable to the place. Also it seems that a 
mistake of the place is not(y') material u|K>u evidence upon not (/)Sum. SC4, 
guilty pleaded, any more than a mistake of the time, provided saikVui tas. 
tJie fact be proved at some other place in the same county. ' 

Sect. 92. But it seems to ho not only necessary in an ap|>cnl 
of death to allege some place both of the death and hurt, and in 
every count in every other app<*al to allege some place where the 
fact w'as committed, but also that such allegation be in proper 
place. 

For tlic better iitiderslaiidtng when^of 1 shall premise, that if 
the truth will bear it, it is safest(g) t(» lav it in a town, as tlie sta- (Jt) 80. 
tnte of (Jloucester abovc-nieiitiuned directs. But if it were done J |,b, 
out of a towu, it seems that you may hay it in any other place *4 Mwl.* fsa.' 
from whence a vitne may come. SslkcM, iy.co. 

In relation to which matter, the law being in great nn^asiire 
superseded in civil actions hy tin; statute for the amendment of 4 Anne, c. tc. 
the law, and chiefly in use in criminal clauses, it may not be im- 
proper in this place more fully to consider it. 

And for that purpose I shall lay it down as a good general 
rule, that a visne may come from any place, which is of so small 
compass, that all who live in or near it may reasonably be pre- 
sumed to have some knowledge of the persons jiving in ib and 
therefore are esteemed the most proper judges facts 4|||p 
within its limits, as being most likely to be provcwliy witnesses, 
and chaiged upon persons with whose integrity and reputation 
they are best acquainted. 

And upon this ground it bath been adjudged, that a visne may 
come not only from a town, but from(A) a ward,(t) parish, bam- (A) YcL n?. 
Iet,(A) buigb. manor, (/) ca8tle,(in) or even from a foresbfn) or ’ 

other g Coke, 14. 

Co.lit.lS5. Sdk^,60. (k) Co. lit. m. C. l^c. B6fi. iSid.SSS. (0 < R. Ahfc SIS. 613, 
6.14. <18. Coke Litllelon, Its. C. Jac. 405. (m) S R. Abr. 618. 6S1. Co. lit 1S5. (ujC.XIb. 
too. lSid.M6. «ll.Ato.6Sl. B.App.19. Vide Co. lit ISA. Coo. B.App.m.‘ 
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Mr knownCa) out of a town. Abo it iaem.ctoir,C^) 
jftpver a place ia generally allied in pleading* tne law 


^>aH. 7. s. other plaee* lniown(o) out of a town. Alao it aeema.ctoirtC^) 
CL^sil^ ^ generally allied in pleading* tne law 

1 Sid. He.* to Iw a vill* unless it be mentioned with some 

0)B*n«i^>6i, additiouHni^ shews the contrary; or(c) be alleged within a 
• which case it would be absurd to take it for a* 

< ^ |£^ villofitselh Yet(d) if in truth there be no such town* nor ham- 
CdK^^I^ let, nor place known out of a town; or(e) if a fact dleged in a 
‘ were done in some vill in the forest not mentioned in the 
SuLmIr' record, the defendant may plead it in abatementirf Also if a fact 
<e) C.ElU.733. done in a vilMwithm a parish which contains divers vills* be in 
(Jtti count iii*%n appeal alleged generally in the pari8h;(e) or a 

* * fact done in a city which contains divers parishes* be in the 

6 II. 7. 3. count in an appeal alleged generally in'the city* it seems (y*) that 
7 h’ 4 **^*'*^‘ defendant may plead such matter in abatement; for other- 
Scc’s U. A*br. i'*’ could take no advantage of the insufficiency of the alle- 

SIS. gation* because the place named* as it stands on the record* must* 

r ?c'Sz aoo central y be shewn, bd' intended to contain no more than 

7 If. *4. !^. * touii or parish, on which supposition a visne may well come 

t & Ab. S 71 . He vicineto{g) civitatis, which does not exclude the city, but takes 
^MoscUed^uii '** '** neighbourhood within its jurisdiction, whether 

A^'ieitrr (i."'** ‘‘u^^h city lie within a county, (A) or be a county of itself; except- 
7 11.4. 37. ing only the city of London, (i) fiom whence it seems that no 
***’ come, not only by reason of the largeness of its extent, 

4 Coke,* is!*' bccauHc it hath been the constant usage of pleading to 

« lust. 319. 8he%v the waid and parish in nhich a fact alleged (A') in London 

(s)* W.Abr. was done. 


‘ were done in some vill in the foi 
slun. M«^* >'<^cord, the def^dant may plead it in i 
<e) C. EIU.733. done in a vilUmhthin a parish which < 
m ^.1 count iii*^n appeal alleged genei 

* * fact done in a city which contains d 

6 If. 7. 3. count in an appeal alleged generally in' 

7 h' 4 ***r***** defendant may plead such matter 

See *3 U. A*br. I'*’ could take no advantage of thi 

SIS. gation, because the place named, as it i 

??ip‘vr‘ <Min contraiy be shewn, bd' intended 

7 If. *4. !^. * toun or parish, on which supposit 

3 ^ Ab. sii. de vicineto(g) civitatis, which does not 
(/)So®the ill the city and its neighbourhood withi 
Sw'Jeitrfrf.****" ““‘ih city lie within a county, (A) or be 
7 11.4. 37. ing only the city of London, (i) fioni 

***’ come, not only by reason of 

4 Coke,* t4^‘ ®^’’^ because it hath been the consi 

3 lust. 319. 8he%v the waid and parish in uhich a : 

(s)* W.Abr. was done. 

033, S3A 

a If. A. 10. C. Ju. 307. .108. 3 ffair, 3S3. Con. S. P. C. 135. 
dor letter a, p. 3^. (t) 1 Sid. 178. C. Jnt. 307. 3 it. Abr. 633. 
Cuu. S. F. C. 154. 3 K. Abr. 617. (K) C. klu. 733. 

(0 1 Sid. 80. Sect. 93. It hath been alleged that i 
• the weald of Sussex, not only by reason 


(h) See tlic authorities cited 1111 - 
C. Jac. IdO. Qu. L\ £lia« 73*i. 


(0 1 Sid. 80. Sect. 93 . It hath been alleged that no visne{l) can come from 
11^ the weald of Sussex, not only by reason of the largeness of its ex- 

** * tent, but also because it shall be taken for a wood without iiiha- 

bitants; and therefore it would Icem inconsistent to award the 
(w) i Sid. 337. return of a jury from it. And yet it hath been holden(m) that a 
vtsnc may come from a park; also it seems to be the general 
opinion that a visne may come from a forest, as hath been more 
fully shewn in the precedent section; from whence it may plausi- 
bly be argued, that it may come as well from such a weald, sup- 
(n) 3 Lct. 307. posing it to be a wood. Also it scems(n) to be questionable whe- 
Con. 1 Sid. 336. tiler a vis^ may not come from a walk in a forest, being alleged 
1 Sid. 337 . Qg ^ place in which a fact was done ; but it seems clear that no 

visne can come from it, if it be alleged only as a liberty, for that 
(«) 1 SM. 336. tio visne can come from a thing incorporeal, (o) but only Asim a 
3 R. Abr. place. Also it lipth been holden that no visnidp) can come from 
bi8. thd Vite of a mAnor, perhaps for this reason, because it doth not 

SaBUMfy, 188 . piroperly signify a place, but rather the limits and situation of a 
place. 

As to the I'oiiRTfi Particular, viz. Whether one and the 
same count in appeal ought to be against those who do not ap- 
pear as well as against those who do appear, and sgainst the ac- 
cessaries as well as the principals. # 

94 . It is said by Sir Matthew Hale, that m an appeal 
agatuat A. B. and C. if A. only appear* yet the plaintiff ought to 

count 
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ooniitinbisttliem all, by the better opinion: And tt toJiltn neniha 
abo tone holden by Sir WiHiatn Staundford(o) n(j||H|f|K|^?(^) n Am'wS!- 
yet the point adjudged in the principal case,(f) whic^lPris to be ,> j| 4; 4, 
the chief foundation of these opinions, seems to be no ihore than -iCokr, 4r, 
this, that where an appellant bath had judgment and execution in *••• 
one appeal, he shall not afterwards have another against persons 
not named in the first. And all Uie precedents that 1 can find, 
either in Cokc(d) or in Rastal,(t') of counts in appeals, wherein (<O^BpPdo. 
some of the defeidants have not appeari'd, do indjjaw mention the, 
persons absent, as well as those present, and sheu^n|w'hat manner ^ 47 
they were guilty; yet are all of them express that the appellant ' #' < * 

imtanter appeilat those that appear only; and that he woitlil in 
like manner appeal those that arc absent, if they were present; by 
which it seems clearly to be implied, that when they shall ap- 
pear there shall be another declaration against them, and that the 
present declaration is esteemed only as a declaration against 
those that do appear. Neither do 1 find any difTerence in the 
precedents above-mentioned, as to the form of such counts in tc- 
latiun to this matter, where the persons not appearing are act'cs- 
saries, from that wherein tlwy are principals. Ilnl whether the 
omitting of a person in one appeal he always a good bar to the 
charging of him in another, shall be e4>nsidereit in the following 
part of the chapter, wher«*iii I shall treat of the nature of ph-as in 
bar to appeals. 

As to the Third PARTim.Aii, viz. J low the appellant may 
be nonsuited. 


Sect.^h. It is generally Inddeti in some books, ( /') that, by the 
eoiiimoii law, if a plaintitV, in any action whatsoever, tie dt'inanded 
at any day of «*untinuane(; befor«; judgment, and do not appear, 
either in proper per8on,(g) or by attorney or guardian, as the law 
requires, he shall be nonsuited, vbatsoever(/i) excuse he may have 
for his absence. Uut it is enacted by ‘2 lien. 4. c. 7. that if the 
verdict pass against the plaiiuitV, tlie same piniiitiif shall not he 
nonsuited. And since the statute it hath been udjndged,(/) tlint 
if a defendant in an appeal of murder be found guilty of man- 
slaughter only, the appellant cannot be iioiisuiled ; but it doth 
not appear whether this resolution be grounded on the said sta- 
tute, or on the common law; for it seeiiKs difficult to iiiaitilaiii 
that such a verdict which finds the substaiie.e of the fact,* shall be 
said to pass against the appellant, in whie.li case only tlie nonsuit 
is taken away by the statute. And tfierefore perhaps a nonsuit in 
this case may not be sufi'ered by the common la|y, which seems 
not to have permitted a nonsuit after a full verdict, except in silbli 
eases only whereupon some doubt remained with the court, as 
may be reasonably argued from the authorities above cited under 
letter.(A) But it seems that an appellant may be nonsuited after a 
special verdict,(A} or after a dcmurrcr(/) and argument thereupon. 

As to the Fourth Particular, n*;. For what faults the writ 
may be abatetk 

Sect. 96. I shall premise, that in order to take advantage of a 
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defect ,iR itself, the appenee.(e) ought to demilld,e|;er(l') 

of it. TsyflA^’iDiut do in opeii(i) court.(2) 

Andl^ ihe better understanding for what feults such writ 
shall be abated. 1 shall consider the following particulars. 

1 . Where it may be abated by the court ex officio. 

2. Where upon the exception or plea of the party, but not 
without such exception or plea. 

3. What ddllscts of tllis kind may be amended, which without 
such amendment might abate the writ. 

As to the first particular, viz. Where the writ in appeal may be 
abated by the court ex (ffifeio. 

It seems that the writ may be abated by the court ex qfficioXf) 
for the following faults, whether the party take notice of them or 
not. 

Sect. 07. lMRST,(d) W’herc a writ or declaration wants those 
words of art which arc appropriated by law fur the description of 
the offence ; as where an appeal of burglary((>) has the word ** bur- 
gafitet^’ instead of “ hurgitiariter" or “ tmrgtariter or an appeal 
of rape wants the word “ rapuit :"{/) or any appeal wants the 
word ** felonicd.*Xg) 

Sect. 98. Secondly, Where the fleclaration varies from the 
writ; as (A) b^ laying the offence in the reign of a present king, 
where the writ supposed it to have been in the reign of a former 
king: or by giving the defendant a name different from that in 
the writ; as where the writ(i) calls him A. B. of C., Alderman. 
and the declaration A. B. of C., Esquire: or where the declara- 
tion is otherwise defective (A) in not pursuing the writ, or in not 
setting forth both the substance (/) and the circumstances (tn) of 
the fact with that certainty whicUkhe law requires: or in(») laying 
the oflfcnce in a different county from that in which the writ was 
brought. 

Sect. 99. Thiudly, Wherc(o) the declaration doth not con- 
clude contra formam statuti in such cases where by law it ought. 

Sect. 100. FoirRTiii.Y, Where the sense is defective for want 
of a material word in the writ ; as(p) if the conclusion be " ibi hoc 
brevet without the word “ habeas;" or where there is a false 
concord in the writ, as hos(q) or hanc Arrrc; or the singular(r) 
number instead of the plural ; or (as somc(s) seem to hold gene- 
ntlly) any other/aisc Latin, or even the use of a word which is not 
Latin, thoiighft) by the change or addition of a letter it might be 
made so. But it seems that such faults in the declaration are not 
fatal if the writ or bill on the file be right, as shall be shewn more 
at large in the following part of this .chapter. 

Sect. 101. Fifthly. Generally where the writ or declaration 

are 


(8) TlMtjrrit in *n nnpeal U tn ori|^iiMl isBuing 
out of retumtblo into tlio Ktng'a Bench 

return thereof, the Court of 
Ml It aside, inhere it appuurs to 
have imPpmatcFor by some error 


extrinsic to the writ iticJfi but^r any error or de* 
feet on the face of It, it may fte quasbed aAer it as 
returned into the Bench. Bac. Abr. 126 ; 
and see £q. Cas. Abrs 416. 
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mtj olIttHnseilefectite iataot ofeset^ia|; the •«(«) <«) P.nri«r. 

where in a writ of appeal sued by a hnstMuid ftna|M|y^ rot^ 
elusion is^ ui the name of the wife only: or whcNT^e writ 
omits(6) either the name of baptism or the surname of the appel<> (S) nneh. 
lant or appellee, being under the degree of nobility, which alone 
can give so higb(r) a name of dignity as to supply the wuit oT a (r> Fiiiei^sM. 
surname. « ♦<y*< 

* Imt. 666. 

As to the second particular, viz. Where the writ may be abated S. 3t>. 
upon the plea or exception of the part>, but not without such plea 
or exception, 1 shall endeavour to shew, 

1. Where it may be so abated for the want of fifteen days be- 
tween the teste and the return of the writ. 

<2. Where for a misnomer or wrong addition. 

S. Where for a defect in the addition of the appellant or ap- 
pellee. 

4. Where for the multiplicity of action. 

5. Where for making of J. S. a defendant, uhcre there is no 
such person. 

0. Whether die defendant may ha\c mure than one of such 
pleas or exceptions. 

As to the First Point, viz. Where » writ of apiieal may be 
abated n|Kni Uie exception or plea of the party for the staiit of 
fifteen days between its teste and retnni. 

Sect. U>2. If the patty, befou: he hath pleadetl in chief, do 
especially sh<‘W to the court .such a defect in the writ, the latter 
authoiitiesfi/) seem to incline that it ought to be abated, beraiisc (•!) SMlkeliS. <• t. 
the writ is the foundation of the whole proceeding, and the law 
seems to be in nothing more ciyiotis than in strictly keeping up i" Vrtii*ri«, r. 
its legal forms. Vet it hath been resolved, tc) that such a defeit i SUi. -Ricj. 
i.s saKcd by the party’s coming in ami ph>ading in chief without ** 
taking advantage of it: also it hath been adjudged, that where the 
original is right, all defects in the meme puKCss arc salved by the (#) SalkfJd, 63. 
party’s appearance, as .shall be shewn more at large in the chap- 
ter concerning process. 

As to the Second Point, viz. Where a writ of appeal may 
be abated, upon the exception or plea of the party, for a misnomer 
or wrong addition. 

Sect. 103. It seems to be agrced,(/’) that if there bo a mistake (/> i'ineh, .<65. 
in the writ or declaration as to the name of baptism,(^) or sur- U ,, , 
name (A) of the appellant (/) or appellee; or(A’) as to the town, ft) Sum. ' jVj. 
parish or county, estate, decree or mystery, whereof they are said R*»« Ent i*>. 
be; as wherc(<) one w'ho is neither by .birth, office, creation, or /.ygii, ]. 
reputation, an esquire or gentleman, b named with either of those [ki 11 . m. 
additions; or where a gentleman by birth, who follows the trade Ksyai. 10 & 
of husbandry, is named(m) with the addition of the trade of bus- ^ u' 
bandry, and Nbt of gentleman; dr where a peer, who has more ‘ 
than one name of ^gnity, b not named(n)by the most noble; or 

where 

(m) 14 II. 6. 15. S In^668, 669. 
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(а) 9lml.66S. 

(б) » 11.7. 16. 
10 Ed. 4. 16. 
lUtUl, 108. 
TliebMiLL It. 

■f C. 4 . fl. 10 . 
<e).lIllod.267. 
SMIuild.ftO. 
',(<0 Finch, 434. 
SI F.d. 4. 7. 7. 
(«>91I.S. 1. 
B. A»|i. 38. 
(/)B.Ap|>. 44. 
(g) RmI. £ut. 
AO. 34. 


(1) 1 Niil. 

Vide lu Fd. 4. 
17. 

411.6. 4. 


(•) 1 Inst. 66.S, 
666. 

11 11.4. 40. 

II il. 6. 11. 

10 l:d. 4. 16. 
(1) 11 H.4. 40. 
14 II. 6. 14. 

(l) Hob. 1*0. 

2 It, Ab. 469. 

S liiitt. 666, 
667. 

C«w. I.«t. 169. 

(m) Sun. I. 101. 

(n) 3Sll.6. 29. 
Con. 2 1 K, 3. 
2.1, 26. 

28 Ed. 33. 


M t Sid. 40. 
Ijt. 1t>p. 81. 

C. Car. 104. 
(plio K.4.72. 
2 Iiist. 870^ 


Toheiro a gpi|j|(man or gentlewoinan(a) is named spinster, or(6) a 
jeoman a 'gentleman; or(c) if there be no such town, 

parish, itoi^'liramlct, nor place known out of a town, as that where- 
of either the appellant or appellee are said to be, hud the appellee 
bcfon!(</) imparlance plead such matter iu abatement, and there- 
on issue be joined and found for him, the writ ought to be abated. 
And it seems (e) also to have been hohien, that if the appellant, 
after imparlance, confess that he hath brought his appeal by a 
wrong nam<*, the writ shall be abated : but it is said(y*) to be no 
fault to give an esquire the addition of gentleman, et sic c coitverso. 
Also ifoiie(g) who is usually known and called by the surname of 
1). be so named in the appeal, and the appellee plead that his 
name is C. and not 1)., aud the appellant repl;y that the appellee 
is, and at the time ot the purchase of the original was, as well 
known by the name of II. as by the name of C., and this be con- 
fessed and found for him, it avoids the plea of the misnomer. And 
if one who had his usual abode at H. and hath been some time 
seen at C. be named of C. in an appeal, it hath been ques- 
tioned (A) whether this be such a fault ns will abate the writ, be- 
cause Bumetinies appellees may not have any known dwelling; 
but if that happim to be the case, surely it is the safest to reply it, 
and then there seems to be little doubt but it may make good the 
naming of the party of any place wherein ho has at any time 
lieeii. And if a place where he dwells, and is a housekeeper, and 
also another place where he keeps his wife and family, be w’cll 
known, it seems that the writ may name him of either of such 
places, or perhaps of both of them, but is ubatcabic unless it 
name him of one of them. 

As to the Third Point, viz. Where a writ of appeal may be 
abated, by the exception or plea of the parly, for a defect in the 
addition of the appellant or appellee. 

Sect. 104. It seems that the common law in no case(i) requires 
any other description of an appellant or appellee, but by their 
name of baptism and surname, unless they be of the degree of a 
knight,(A') or of some higher dignity ; in which cases, whether the 
name or dignity be aneieiit, or (as some say)(/) of a new creation, 
as that of baronet, &c. it ought to be added to the name of bap- 
tism and surname ; and if it be of the degree of nobility, it 
ought(tn) to supply the place, of the surname. And it seems that 
the law wus(/t) so eiirioiis in this partirular, that if a plaintiflT, in 
any action, gained a new name of dignity hanging a writ, he made 
it abatcable ; but this incoiiveiiienee is reniediod by 1 Kdw. 
c. 7. s. 3. by which it is enacted, “ 'I'liat if any plaintiff in any 
“ manner of action shall be made a duke, archbishop, marquis, 
** earl, viscount, baron, bishop, knight, justice of either bench, or 

Serjeant at taw, depoiidiiig the same action, that such action for 

.such cause shall nut be abateabic nr abated.” But it hath been 
holden(n) that the dignity of a bamnet is not within this statute, 
because there was no such dignity at the time of the making of it. 

<Sci7. 103. To prevent (/>) the inconvenience of tfoubling one 
person for another, which cannot but often happen if there be no 
other additional description of the defendant, it is enacted by 
1 Hen. 5. c. 5. ** That iu every original writ of actions personal. 

appeals. 
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** af^peab* aad indicUnentSy and in which the JUjijMPt •htjUl be 
** awarded to the nameii of die defendant* in auclmitta original, 

“ appeid*, and tudictnicnts, additions shaJI be mai^fW 'their cii*- 
tate or degree, or mystery, and of the towns or hamlets, or 
** places and counties ot* the which they w'ere or be, or in wU^ 

“ they be or were conversant. An»l if by process upon the said 
original w rits, ap|H*als, or iiHlictnients, in which the said addi- 
lions be omitted, any outlawries lie pioiiouiiei>d, that they be 
void, frustrate, and holtien for none. Anti that before the out- 
lawries prunouiiciul, the said writs and iiulietnieiits shall be 
“ abutetl by the exception of the party wlieieia the said additions 
“ be omitted.” 

For the better expliralitm of tliis statute, so far ns it relates to 
the subject of this treatise, 1 shall first premise. 

Sect. 10(i. That («) generally such additions in Fnglish aio as Sid. tot. 
goiid as in l.utin; ainl wheri- there are sev(>ral defendants of »lif- * *sfldv, i*. 
fereiit names, and tlie same addition, it is (A) safest to lepent the 1). Add. S. 
addition after each of their names, applying it'pailieulariy toeiery 
one of them; and where a fatluT hath the sunn* name and the 
same addition with a ilefeiidant being hi.s son, the writ is (<) (r).H7 II. fi. <9. 
ahateahle unless it hud the addition of puif>uc to the other luhli- 

lions; hiit where the father is the defendant, it is said that there * * 

is no need of the addition of ctffuc. (</) And if the .son beinrMs* (,i> Sallivld, 7. 

mnrcschalli, and so declared against, it is said that the eoiiiit 
is good w ithoiit the uiUlitioii of jiuisiie, unless tlu; father of the 
suim* name and addition he also in the eii.stodY of the mar* 

.*>hal. 

And for the better undeistaiiding of the nature of the xeveial 
additions leqiiiied liy the statiiti* above-ineiitiotied, 1 shall etid<‘ii- 
sour to shew, 

1. What is a suflicient addition of the estate or degree. 

*2. What is a sunicieiit addition of the myateiy. 

'}. What of the town, hamlet, place, or county, of the ap- 
pellee. 

4. I low the defc:ct of an addition may l>e salved. 

A.S to the first particular, riz. What is a siiHicieiit addition of 
the estate or degree of the appellee, I shall observe. 

Sect. 107. FinsT, I'hat it is iiei-essary to shew the present 
estate or degree of the appellee (c) at the lime of the writ; in (r) 9 U. 4. t. 
which respect this addition, anil also the addition of the mystery B*!. •♦•*•** 
differs from that of the place, which is sufficiently set forth by 
naming the appellee late of .such a place. 

Sect. 108. SRcnNDi.y, That such addition must be expressed 
in such a manner that it may plainly appear to refer to the a|>- 
pellee ; for it hath been resolved, that to name the appellee “ sou 
of A. B. buticher,” is insufficient, because “hutchei” refers to 
A. rather than to the appellee. 

Sect. 101). Thirdly, TbatCf) a bishop of an Irish diocese {f'j^lSeThieh. 

may 1. 6. is. ». 
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«My be a« wfU described by the additioti of 1 m bisbofmer Man 
Banish bt4iw^ay by the addition of aa j&iglish one (as it seems 
to be adn^tra in the Year Book of 21 Hen. 6^. pi. 4.): But 
(•) t Inaceer. it seems (a) clear, that no one can be well descrind by the addi- 
tion of a temporal dignity in Ireland or any other nation besides 
our own, because no such dignity can give a man a higher dtle 
here than that of esquire.(3) 


'(t)Theiuiii.L(;. Sect. 110. F 0 UUTIII.Y, That the degree of a serieant (2*) at 
c. 15. •. It. law is a good addition ; from whence it may reasonab^ be argued 
that a degree in either university is also a good addition, as it is 
(«•) 9 ln»t, c&i. holdeii by Sir Edward Coke (c) without question ; yet this is 
(</)ThH»Mii b. made a quaere by Thcloal (d); and it is holdeu in the Year Book 
. c. .t. 4 . Hen. 6. pi. 55. and admitted by Sir Edward Coke in the 

very place above cited, that a doctor in divinity may have th^ ad- 
dition of ** clerk,” which seems not easily reconcileable with the 
opinion that the degree of a doctor is a good addiUon ; for if it 
were, why should not the writ be abateablc for having the addition 
(•} Vide »u|i. «. of " clerk” instead of it, conbrary to the allowed rule (e) in other 
cases, that the most worthy mdition is to be used ? 


<na iii»i,667. Sect. 111. Fifthly, That” generosus” (_/‘) or ” armiger" {g) 

II. Add. 4 L 50 . either of them, good additions for the estate and degree of a 

(a) « ln»t. \}67. man ; ” generosa'* (A) for that of a woman ; and ” yeoman” (/) 

fiwl’ ** labourer” (A) are also good additions for the estate and de- 

<•) t liui. S.*’*'® ® man, but not for that of a woman ; ami widow (/) or 

Ji. Add. a! -ir. * single (m) woman, or, as some («) say, *' wife of J. S.” are all of 

m n A them good additions of the estate and degree of a woman, but no 

.i9. ’ such like addition is good for the estate and degree of a man. 

(/) F. Add. 5 . And " spinster” (o) is a good addition for the estate and degree 

ill’ ^‘*'1** ® woman, and iierliaps also for that of a man. 

ilicloni, 1. 6. c. » I I 

15. ». 1. (m) K. Addition, 5. 14 F.d. 4. 7. II. Add. C4. dd. Thelool, I. d. c. 15. -1. («) I II* 

4.5. II. 6. L Qtt.Cro. £. 198. Djer, 47. («) D^cr, 4d, 47. 88. 1 Siderfin, 747. 

tios' Sect. 112. Sixthly, That burgess” (p) and ** citizen,” and 
li.''Add.' 47 .’* 5 o. ** servant,” (cry) are all of them too general, and therefore not gutul 
55, 56. Cun. 5. ailditions of the state or degree cither of man or woman. 


As to the serond particidar, viz. What is a snfficient addition 
. of the mystery of an appellee. 

^^9 Inst. (>68, ^ Sect, 1 13. Having first premised that the word •' mystery” (r) 
(•)H. Add. -IK i®®i®dcs all lawful arLs, trades and occupations; and (s) that if 
i>nc under the degree of a gentleman liavc divers of siieli arts, 
trades, or ocempations, he may be named by any of them ; i shall 
endeavour to mew. 


1 . What additions of this kind are clearly good. 

2 . What arc clearly insufficient. 

.0. What are questionable. 

(O r. Add. 4 i. Sect. 114. And First, The following additions of this kind 
50 . ' ’ ’ clearly seem to be good, as ” husbandman, (t),” “ merchant (w),” 

(•») B. Add. 4ft^ broker (r),” " taylnr ( y),” •• point-maker (»),” ” smith (an)'.** 

' “maier 

Thnlonli k«ic» 1.V s. 5. D. Add. 15. 39. (i) T H. 6. 1. (on) «1 11. 6. S«. tt H. & 53. 

(3) Sc^'MM.r Cinhnm’* cue, tcfrrred to the 9d edit. p. 444. ScenboSnllu4St,«iid threueof 
twrlve Juilgr* in July, l79t. fWsin Crown L«w. Croodcre sad Mchooey. 6 SU Trial*, 805,- 
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‘*aittiier (4|>/’ “ caipeMer(^).*’ **cook («%** ** brewer (i<V* baker 
(e),” “ batcher </V’ ** parish cleris <g)/» " meriiyjb).*’ «fish- 
mosger (#)/’ ** dver (kw* *' scfaoobnaster (/)/’ ** sdwbner,” end 
such like. 

15.*. 6. (i)F. lTtb(.3t. 37. ML 5.7. (06Ed.4.5. (/)B.Add.4t. (f) 

(S)«Iu«t6««. (•>19H.6.51. (fc>5H.a.7. (0«Lc<Hi.ie«. 

Sect. 115. Sbconoly, The fullowtiig additiuus of this kind 
clearly seem to be sufficient, as “ maintainer (»#)/'“ extortioiier(«),” 
“ thief (o)/’ “ vagabond (p),” “ heretic (y),” “ common informer.” 
and such like. 

9lu*l.66tt. (p)«9Ea.4.1. 


(a) B. A«M. 39. 
M. 

(S) B. Add. t5. 
9t.S9. 

(r> U1L6. IS. 
B. Add. SS. dt.’’ 

(m) 9 II. 6. dS.r 
S liul. 6(>8. 

tt Kd. 4. t. 

9 liwt. Ci68. 

(n) 9 11. (i. 65. 
(a) 99 £d. 4. U 
(f> 1 RoU. 190. 


Sect. Il6. Thiiii>i.y, The following additions of this kind (r)Tiieio«l,li. 
seem tu be questionable ; as *' farmer.” which by the better (r) d. f. i.v ». 9. 
opinion seems to be an insufficient addition, because if any iiivs* 
tcry be implied in the notion f>f it. it is that of husbandry, of wbicli v’h tl.<>.4.‘ 

** husbandman” is the proper addition. 

Sect. 117. F«>i;uthly. “ Chaml^laiii.” " butler.” and ” pant- («) u. Add. ,w. 
Icr,” are holden (s) tu be insufficieiit additions, because they de- •'^o. 
note only a special kind of officer, or servant, and imply nothing .. 

which in the common understanding of the words comes under ].<•. fi. to. 
the notion of mystery. And from this ground it seems tu (09 
follow, that neither “groom” (/) nor “page” arc good nddi- 3o, 

tious ; and yet in some («) of the old books they sctriii to have k. Curonr, 4 . 1 . 
been so admitted. ' 9i Kd. 4.ri. 


Sect. 118 . Fitthi-y, “ Hosteler” hath been holden (t) to be (t) H. Add. 
a goofl addition, and seems properly enough to conic unilcr the ’.'i II. (i.Mt. 
notion of a iiivstery. And though it hath been resolved, (v) that .**,■**; **' 
any one who keeps an inn may be surd by the addition of “ a 
labourer,” upon the custom of the realm for want of due care of 
the goods of his guests ; because whoever keeps a common inn, 
is in that respect liable to answer for such defects, by whatsoever 
addition he may be styled, yet this ilocs by no means prove tlj||it 
such person may iH>t as well be sued by the addition of “ hosteler,” 
but only that he may be sucfl as well under any other addition. 

As to the third particular, rtz. What is a good addition of 
the town, hamlet, place, or county of the appellee ; 1 shall ob- 
serve. 

Sect. 1 19 . Fihst. That it is a good addition iff this kind to (i)v«le»up. 
hanie the appi'llee late (:) of such a town, in which rc8|M:ct this 
addition differs from that of tlie estate, degree or mystery. And 
it is said, that if a defendant be named of A. and late of B. it is 1 |•ui!4. 1 . 

sufficient to prove either addition. 1 4. ?. 

* Dvt r, 

0 H. 0. 66. Thcloal. I>. <>.€. 1 >• 17 • 

Seef. IfiO. Secondly. That the constant course of precedents 
hath made it a sufficient addition of this kind, to name the Ae- 
fendant of a city whicl|4<> 9 county (era) of itself, as “de Tjonditio^^m} 4 K«i. 4. te# 
(Jib) ** de Norwieo/* &c. writhout more ; by which it shall be 
tended that he lives in the county as well as city of Ixmdon ^ ' 

and 
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Norn^ch, Sec. unless he shew the ooatnury, tiiongh^ of 
each of tbepe cities lie out of tbeir counties. However, it iseei^ 
7 ** *** *®>®»'*hat it IV not sufficient to name a defenda^JLoiuhm (u) or 

4'K^4. 10. l^itoiiiC, &c. because that imports only that htWllongs to such 
<s> C. Jac. icr. town, and not that he resides there. Also it seems clear, (b) 
that it is not sufficient to name a defendant of any town which is 
‘ ' not a county of itself, without shewing in what county it lies. 

Vi<Jc named of a parish which contains more 

io:t. * towns, or hamlets, or places known out of any town or hamlet, 
'Jlicloni, i>. 6. the defendant may plead such matter in abatement, because such 
0 .' j<>. addition does not pursue the statute; but a parish shall be 

intended to contain no more than one town, unless the contrary 
be shewn. 


(d) 7 II. fi. ns). 
iou.ti. :v>. 

8 ». H. 

VI Kil. 4. SI. 
lU Jl. 7. I. 

10 II. 6. .V 

liAbtnl, 47, 

(ir) a II. 6. B. 
14 tl fi. v;.). 

'1 lirlual, 1.0. c. 

1 1 

C'uiJ. 7 II. o. 4 Js 


Sect, 121. T 111 RDI.Y, That if there be two towns in a county 
of the same principal name, with diderent additions to distinguish 
them from one another, as (iircat Dale, and Little Dale, or Upper 
Dale and Lower Dale, and the defendant be named only of the 
principal town w ithout any ^dition, as of Dale only, the defen- 
dant may plead (d) that there arc two Dales in the same county 
called Cireat Dale and Little Dale, and none without an addition, 
&c. Or according to some opinions (e) cither in this case where 
there are two different towns called Dale; or even where 
there is but one town, sometimes called Soiithdale, and sometimes 
Noithdalc, but never simply Dale without an addition, the de- 
fendant may plead that thcie is no such town as Dale in the same 
county, becau.se parcel of a name cannot be' said to be the name. 
But if there be two towns of the same name in a county without 
any addition to distinguish them, ns it sometimes happens where 
they lie at a distanct* fiom one another, I do uot (ind any autho- 
rity that it is not sufKcient in such case to name the defendant 
generally of either of such towns, w ithout adding any thing to dis- 
tinguish it from the other. 


(jy riM-iiMi.i. 
t>. «-M 1 . !• II. 

J IlltL 

II. o..;o. 
u n.fj.v'ri. 


(/r^ *2 In'* f »*'*>. 

'ii r.ti. i7. 

Kllrtif, |(i7. 


Sect. 122. Foi UTHf.Y, That if an appellee li\e in the hamlet 
town, it i.s said (/*) to he in the election of the appellant to 
nfffiie him either of the hamlet or of the town ; but it seems that 
that thi.s is to be intended only of such hamlets which are so far 
CHttn'med to be paits of a town, that those who U\e in them are, 
in common speech, indifferently .styled sometimes of the hamlet, 
and .sometimes of the town ; for I see not how the addition of 
the town can be proper, where the puity lives in a place known 
by a distinct name, ami not paicol of it. 

Sect. 123. F^I’TIII.y, That if an (g) appellee live in the place 
known by a special name, and lying out of any town or hamlet, 
he may be W‘ell named of such a place ; but if he live in any place 
known w ithin a tow 11 or hamlet, it is said to be safest to name 
him of the town or hamlet. 


siti. 1 . Sect. 124. Sixth i.Y, That tlic addition of the place of habita- 

iVi'l i'\> atifficieiiUy shewn, by shewing that of the hus- 

f 11 .'*<•' 7 *•> band, because it shall be intended thalithe wife lives where the 
Jliushaiid docs. 

As to the fourth particular, rtz. How the defect of ao addition 
may be »«ived. 


.,Sect. 
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Seel. It hetli been adjudged. («} that if aaa]Mpe]|N»»wu«gA MasiLe. te. 
with an insu^ient additioa. or without any. appeaiuvid pledAto »• 
the appeal. hcMUuot aAerwarda take advantage of \he defect of « iJJj^ 
the additioD. iPcause by his appearance and plea he admits hip- i It Ahr. 780. 
self to be the person intended. And some have holden. (6) Aat * {i 
the party by his bare appearance salves the want of an addition. 
or a bad one : but this sceius contrary to almost all the author!- (^) i Sid. <47. 
ties abut e cited iu relation to this matter. « hich seem to admit that * Kcbic, 88S. 
the party , before other matter pleaded, may take advantage either 
of the want of an addition or of a bad one. And accordingly it 
was lately (r) adjudged in an appeal of death betw'cen Reeve and MTMch. 9 
Truudal, that the want of an addition of the apiiellee was a good *■ 

]>lea in abatement, and the writ of appeal W’os abotrd by such plea, 

As to the I'ouBrn Point above-mentioned, t»/a. Where a writ ****•’• **^* 
of appeal may be abated u{Hin the exception or plea of the party 
for the multiplicity of action. 

•S’lrt. 12fi. It .seems (J) clear, that after an appellant hath ap- |>, gf, 
peared on a wiit of app<*al, or e\o|i on a bill of appeal i(>nioved Summary, 
into the court of king s bench from bi‘fore the sherifT and coro* r’ 
iiers by certiorari, if lie comnumee a new npiwal for Uie same p" ijnpV* s«. 
matter, the appellee may plead in abatement that siu'h prior up- 77 1. 
peal is still depending, tScc. lint it seems (c) clear, that it is no (f) toil. 4 . 4 . 
plea ill abatement of a writ of appeal, that tin* appellant hath 
liroiiglit a bill of appeal for the same matter before the slu'iilf 
aii«i eoroiiors, because .such bill is not «>f so high 11 nature as a Vt* 4 .x. 9 . 

writ of appeal, hut it is said to he only in nature of a plaint till 
it be rciiiu\ed int<» the Icing’s bench, which scciiis(^/') to depend (.H 
cm the statute of Magna Chaita. 17. since* which statute the 
.shcTiflf and coroner cannot proeei'd to trial upon a hill of appeal, 
us peihaps they might ha\e done* by the eoininoii law. Hut after 
sneh hill of appeal before* the .slic'iifT and C4kri>ne‘rs is removed 
into the* king’s bench, if the jdaintilT bring a wiit of appeal for 
the same inatte'r, it is holden (g) by Staniidtord, and seems to Im* (^) S. I*. C. 88. 

admitted in the Year Hook of I- lien. (i. pi. l-i’, bO. and bolK^y 
I'it/herbert (A) and llroe>k(/) m their Ahiidgiiieiits eif the; tmd (fb)p. Cur. 4. 
Yc'ar Hook, that the* appe'llee* may plead in ai}ate*nie*nt that such (•) U. 4t. 
bill of appeal is depciidmg, because after it is retnoseel into the 
king’s bench, it is of as high a nature as a writ e^f appeal. Yet 
Sir Matthew Hale (A*) se*ems to be of opinion, that such bill so (A) Sum. 189. 
removed is not pleadable in abatement till the plaintiff hath ap> 
peared thereon ; perhaps for this reason, that before the plaintiff 
bath appeared, it doth not appear of record, thai he hath prose- 
cuted the suit ill the king’s court, because the certiorari might 
have been taken out by a strangei. l’|>on which ground it 
seems to have been resolved, (/) that it is no good plea in abate- (f)7 it. 7 . 6, 
mrnt of an appeal, that the plaintiff hath purchased another f*' bnrf. t97. 
writ of appeal returnable at such a day, Kc. and that such gs* 

writ was delivered of record to the sheriff, bfKaiuse it might be, t iiair, 149 . 
for what appears upon t^e record, that the first appeal was so 
far prosecuted by a straimjk*' > oanie case it is admitted 

that such prior appefikdepending will abate the second, where it 
appears on record that the .same plaintiff bath appeared and 
sued it. as iu praying of process, &c. 


As 
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(а) Dytr, 348. 
summry. 189. 
S. P. C. 88. 
lUtt 49. 68. 

F. Cor. 16. 43. 
64. 

86 H. 6. 6. 

SI 11. 7. :>4. 

7- H. 4. 87. 

(б) *App. 
111 . 

6 II. 7. 7. 

St £.4. 71.78. 

(c) S. P. C. 88. 
Sm the bookii 
above cited. 

(d) 81 11.7. 31. 

6 £d. 4. 3. 

7 II. 4. 87. 

S. l». C. 08. 


(•) Fhich. 363. 
:i64. W.6. 
4II.K 16.16. 
1). Apprai, 4t. 
(y')S.P.C.«8. 

Fincb, 361. 
Cjit. 411.6. 16. 
B. App. 44. 

(4) Finch. 363. 
;Miil.386. 

St Fd. 4.71. 
Beeves e. 
Truiifiat, Pasc. 

3 Geo. 1. 

Dyer, SO. 
Kaetat. 49. 

3 Mod. 866. 
867; 

:)a.6U. 7.7. 
Sltowcr, 47. 

^ B» App. 48. 

1 tL6. 1. 

97 Assise, 3. 
(4)C.KUs.69.V 
tOM. 4. 4. 
411.6. 1.1. 

1 11. 6. Kesldl, 


Firrs Poikt. «u. WIiMd* • ^soit of qipeal ouqT’ be 
dbalMi for the making of J. S. die defendant, when there M ho 
such person. 

^9lkct. 127* It seems clear, that if there be divers defendants in 
an appeal, and one of them who does not appear be misnamed 
‘either as to the surname, or name of baptism, or be described 
by a wrong addition, or were dead before the writ purchased, 
any of the defendants who do appear may plead, that whereas 
•< the appeal is sued against A. B. of C. in the county of D. 
" yeoman, there was mt at the time of the purchase of the writ, 
** nor hath been since, any such person as A. B. in rerum naturd, 

as by the writ is supposed ; (a)” whereon if issue be joined, if 
the appellant cannot prove that there now is, or was at the time 
when the writ was purchased, such a person of such name and 
addition as by the writ are supposed, it seems that the verdict 
ought to go against him, whereupon the writ shall be abated as 
to all the defendants. But it is not (6) advisable in such a case 
to plead that there was not at the time of the purchase of the 
wnt, 8cc. any such person as A. B. of C. in the county of D. 
yeoman, because it implies a negative pregnant. Also if a de- 
fendant, misnamed or described by a wrong addition, do appear, 
it seems to be agreed (c) that no other defendant besides himself 
can plead tlic misnomer or wrong addition. But 1 do not find 
it to be agreed, (d) that such a pica by one defendant shall abate 
the writ as to any other besides himself ; but if such matter, 
when pleaded by another on the non-appearance of the defend- 
ant, will abate the writ as to all, it seems dilficult to give a 
reason why it should not have the like cflcct when pleaded by 
the party himself. 

As to the Sixth Point, viz. Whether the appellee may have 
more than one such plea or exception. 

Sect. 128. There scorns to be no doubt but that if a defendant 
in an appeal; or even in an indictini'iit of felony, think it proper 
Mlibake use of never so ninny pleas nr exceptions of this kind, 
requiring all of them the same kind of trial, lie may take advan- 
tage of them all, (c) unless ( f'} they be repugnant to one another. 
Also it seems to be the better opinion, (g) that he ^hall have the 
like advantage, where such pleas or c.xrcptions do not all of them 
require the same kind of trial, but some of them arc tiiable by 
matter of record, and others by the country. And if such pleas 
or exceptions bb all of them triable by the country, it seems to 
have (A) been generally agreed, that tb% defendant must at the 
same time plead also with them all his matters in bar, if he have 
any such, and also plead over to the felony (unless where he hath 
admitted the fact by the matter pleaded in bar) : but if the plea 
in abatement be triable by matter of record, it b holden in some 
books, (i) that the defendant is not bound to plead over to the fe- 
lony, till such plea in abatement be fouidagainst him. Bftt(jlr) the 
greater number of precedents, and coid||||mt practice of late seem 
to be oiherwbe. However it secans that whatsoever 

47. <0 FUwb. 363, 364. 386. 87 .AMi4e.3. i H. 6. 1. 9 fiUe. 939. 


matters 
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m$Mm are niewled in alwteaMBt of an ■ppanli or i n^tnnn l.of 

Moagr^ a^d jpund tbe defeodanl, yet.ba magr aftemids 

pload over i^the felony. ( 4 ) And in these respects such an . ^ ^ 

appeal rad infllctmcnt differ from appeals (a) of me^kem «n^l 

civil acdons whatsoever, except only assises of ntort amteestw^), Omn, S 9 , eo. 

novel dmeisiH^c), ntuance(d), and Juris vtrum:(e) for it seems^to 

be a settled rule, that in appeals of nutyhem and all other civil 

actions, those above-mentioned only excepted, if a plea in abate- 41S. 

nient, triable by the country, (f) be found agiunst the defendant. ^ f**‘.*' *** 

he shall not (g) be suffered afterwards td^lead any new matter. (^) 11. 

but final judgment shall bo given against nun. Also it seems to nvor, .'iio.' 

be agreed (A) that in all other actions, except tliose abovemen- ♦ ”• «• **• 

tinned, if a defendant, together with a plea in abatement, plead 

also a plea in bar, or the general issue, he waves the plea in (*. Car. M^ 

abatement ; and the plea in bar or general issue only snail be l^ncb. SS^ 

-j a<i4, S8A. 

*”'^‘** (.i)riiich,.v». 

J85. (r) 40 Ed. 3. 29. Fiiicb, 30.3 .385. (/) Vide C. En*. *0.3. Dycr.«*8. Yel». ;k;. (e) 1 Sid. 
*.*.5*. 1 Kki. 1 Inn. 3.3. Yriv. II*. Aleju, 65, 4<ti. (A) C. Eiic. 495. Owen, .t9. Nov, 3S. 
Moor, 457. Pu|>. 115. t uic Thvl. b. 15. c. 5. 

And now 1 am in the third place to coiisidor. What faults of 
this kind arc ainendabic, which without such aiuendnient would 
abate the writ. 

Sect. 120 . it is to be obseivcd, that appeals art* expressly ex- MVid. SMk. 
cepted out of H Hen. (>. e. 12 . whieh is the prineipnl statute «»f 
amendments : Also if seems (f) to be generally taken for granted, j 
that nn criminal prosecution whatsoever is within any other sta- 144. 
tute of aiiiriidineuts, or any of the statutes of Jeofails; from 
whence it follows that no ditect is atneiidsible in an appeal, but }4}|***’ **** 
such only as is amendable by the coiiiiiion law. And therefon* 4 11. 6. 16. 
it .seems to be the belter opinion, that no false (A') Latin in a Amniii. 6 *. 
will or bill of appeal, nor omission of a word,(/) nor even of a kv A*»»iwVio.*’ 
letter, (///) nor other defect or variance (») fioin the proper legal (m) E. Atucad. 
form, can be anieniU-d, because no sueli lault is amendable by ~ „ 

the common law', without the eonseiil (o) of the parties, except * 

only in actions wherein the kiiig(p) is a party. It seems ind||Kl 411 . 6 . m. 
to be generally liolden in .sonic books, (y) that such faults in a f") 1 ^. Ameial. 
writ are amendable where the ciirsitor varies from bis instruc- (-jB rwk r^tytf, 
lions, ill the miines or (r) additiou.s of the parties, or other like 4 II. 6 . id’ 
matters which he must take from his insti iictions. lint what is 
said in such books in relation to this inattiT seems to be intended of t 
such writs only as are within the purview of the statutes of amend- C. Eli*. 644 . 
ments, and therefore cannot be applie.d to appeals ; yet it seems 
that a misprision in the count is amendable by the common law. imTi'a*.* 
as w’cll in an appeal as in any other action, before it is entered 1 Sidury, 41*, 
on the record ; and so it seems that the Vi-ar (s) Book of 7 Hen. 

4 . pi. 27. is to be intended, in which a mistake in the declaration c"cu,'74,‘ ' 

in laying the fact in an improper vime, was suffered to fie amend- Rep* 

ed. Also it seems that after the count is entered on the record, _ 

a vaiiaiiK in it from dm writ, if a mere misprision, may be * 

amended 

^4) R H e wn rnmi Certhc^ 56 . iiwt if the ap- Bwtio that particalar eaar.tlic plea Mng acceptsA 
pcllee plead iaabatemeDt,MB doth not pk ad o»er by the ptaintif’, ilwaa held (pwd willHSit pkawag 
to the felony, that the eppellant ought lu move over, 
tlw Court Am jtidgmeat agafam the dcfrttdant. 
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ajni 8 iid«dl >7 it, as it seemed to be agr^ ttsao appeal of death 
bhttsecn Smith and Bowden, (a) wherein the word|f ptvrd'nmt’* 
in the count on tlie record was adjudged to be ant^Hable by the 
n^l^ruta in the bill on the hie. 

As to the Fifth General Point, What may be pleaded 
in bar of an appeal. 


(It) S. 22, 2.J. 
2L7A,26. 


(c) See n. 1 * 
c. to. n, X 


Having already in the former part (h) of this chapter endea- 
voured to shew what may be pleaded in bar of an appeal of 
mayhem, and intendii|||||!'in the latter part of the book to consider 
the learning relating to pleas in bar of criminal prosecutions in 
general, 1 shall in tliis place only examine the nature of pleas in 
bar of appeals of felony in particular. And for that purpose 
having premised that, by the better opinion (r) at this day, no 
special plea in justification of the killing shall be admitted in an 
appeal of death, but that in every such case the general issue is 
to be pleaded ; 1 shall consider. 


1 . What pleas will bo good bais of an appeal of felony, by 
shewing that the plaintifi' had never aii> right to bring it. 

2 . Whether a retraxit or nonsuit in u foitner appeal of this 
kind will be a gootl bar of another. 

3. Whether a disrontinuance. 


4 . Whether an abatement of a former appeal. 

Where the bringing of an appeal of this kind against one 
person shall be a bar of any subsequent appeal against any other 
person not named in the first appeal. 

fi. Where a release will be a good bur of an apneal of this 
kind. • 


7 . Where the appellant may be barreil as to one appellee, and 
continue his suit against the rest. 

Whether any, and which of these pleas, are consistent with 
the general issue. 

As to the first particular, viz. What pleas will h^ood bars of 
such an appeal by shew ing that the plaintiff had any right 

to bring it. 


(H) S. P. C. P«. 


(•) Sq|y. Jci. 
S. P. C. 9a. 
C/) Sup. n. .50. 
S. F. C. 




BwiUl, AO. 
Rauttil, 50. 


t*) IU»l.i, ft. 


Sect. 130. It seems to be a good general (r/) rule, that any 
plea of this kind is good which she>» that the plaintiff wants 
any of those requisites which 'llie law makes necessary to entitle 
him to the appeal. And therefore in an appeal of death by a 
woman it i.s a good plea, that (e) she was ne>er laVrfully roamed 
to the deceased ; or (^/') tliat she hath not continued a widow 
since his death, but hath taken another husband. Also in an 
appeal of death by one as heir, it is a good plea, tha^k. B. at 
the time(g) of the writ was and still js heir of the OTCeased ; 
or (A) that one of the defendants waarthc wife of the deceased, 
and made a defendant by cosin to cxclude<|her from her appeal ; 
or that the plaintiff is a bastard (t) and not legitimate. And 
where o5le brings an appeal as brother and heir, it is a good 



Ch. «S. appeal. 

I^ea tiiftt he n not (a) brother end lieir, a» by hb brit wid defile^ 
rmtion he AM tupposed, or (6) that he hath an elder brother by 
the same btow and mother still alive ; or where one brings an 
appeal as cousin and heir, viz. brother of A. B. father nfji^e 
deceased, it is a good pica that he is not cousin (c) and heir, Ttz. 
brother of A. B. father of the deceased, Stc. as by his writ and 
declaration he liath supposed. Also (if) it is a good plea in any 
appeal of death, tliat the plaintiff hath slipt his time in not bring* 
ing the appeal within the year and day after tlic death of the 
person supposed to have been killed. Atio it is a good (e) plea 
in an apite^ of robbery, that the plaintiff is a villein to the dc* 
fendaut. And it is a good (^/') plea in an appeal of rape by a 
man and a woman, that tlic plaintiffs were never lawfully mar* 
ried. And (g) it is a good plea in bar of any apiH'al of felony, 
that the plaintiff is an ideot, or that he was born deaf and dumb. 
Also it is said by Sir\VilliamStuuiidford.(A) that it is a good plea 
in bar of any sueh appeal, that the plaintiff is attainted of treason 
or felony ; however (t) it seems that such attainder is no perpe- 
tual bar, blit only during the time it continues in force. 

As to the second partieiilur, riz. Wln-re a rclrnrit or nonsuit 
in a former appeal of this kind will be good bars of another 
appeal. 

Sect. 1:11. 1 take it to be clear, (A*) that a retraxit of any such 
appeal is a bar of ail .subsequent appeals of the same kind ; for 
it se.em.s to be a general settled rule, that u retraxit of any action 
whatsoever is a bar «»f all others of the like or inferior nature. 
Also it seems to be certain, that a nonsuit on a bill(/) of appeal, 
whether commenced in the eoiirt of king's bench, or before jus- 
tices (/«) of gaol dclixery, or before the sheiill (») or coroner.s, or 
a non.suit after (o) declaration on a writ of appeal, is a bar of all 
other appeal.s of the saiiH' kind ; because no .such bill or decla- 
ration .shall be received, unlc.ss (p) the appellant have first ap- 
peared in proper person ; and it seems to be agreed by all the 
books, that a nonsuit after such an appearance is perempto|y. 
Also it is holden generally in some books, (yj that a nonsuit afu.*r 
an appearance is a peremptory bar to the appellant, without 
adding that ha must also have declared. From whence, and also 
from the gciMnl reason of the thing, it may be reasonably ar- 
gued, that if it any w'ay appear on record that the appellant, who 
was nonsuited in a former appeal, did actually appear ami pro- 
secute such appeal, as by paying (r) of ptocess on it, &c. he 
shall be barred in any other appeal of the same kind. But it 
seems (s) tlmt the bare taking out df a writ tif appeal, and causing 
it to be delivered of record to the .sheriff, and a nonsuit upon 
it, is no bar of a second appeal, bccati.*>e it doth not appear of 
record but that it might be done by a .stranger. And notwith- 
standing some books (/) .sccin to hohi generally, that any nonsuit 
in appeaUs peremptory, yet it seems to be in a great nitrasurc 
settled (ny at thi.s day, that such nonsuit ought to be after an ap- 
pearance in proper person %f record. 

As to the third particular, viz. Whether a discontinuance of a 
former appeal of this kind will be a good bar of anothet appeal. 

.Sect. 


Mil 

(•) ttMtal, 49. 
t.ft)Sspr«,».40. 


(r) RmI*), 49. 


(rf) S. P. C. 98. 


(i>) .luprs. ». 44. 

s. p. c. va. 

( f) Supra, «. 
riV. 

S. P. C. 9B. 
(ir>Supra,a.5f. 
s. p. t:. 9a. 

(A) S. P. C. 98. 


(,•) Supra, 


(k) I In^i, i;>n. 
i.W. 

Siiiuiiinrv, list. 
U ti^. 

(i)S. p. r. MU. 

(m) ICl II. 4. 4. 

(n) S.IMM4a. 
AMire.W. 

(ft) Sum. tlHL 
S. V, i\ I Mf. 
r. Kii/. 

( ;i) Snlkrlilp 64^ 
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(v) AiMjuTp 
W. 
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F. Cur. t84. 
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VitJc 4 If. 6.16« 
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47 Auixt.', 7. 
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M i«E.4. 11. Si0et. IM. It it holden (a) by the retwrtet* of tlNtt.Y <itr*BbtMc 
los. of Id Edw. 4. that e d&contiiittence of one ajjaMjlHhl bar 6f 
B. P, C. 5®. ^ other, because the life ofbthe appellee iUiB^flHiat in jeo- 

by the first appeal ; but this reason pl^es as mongly that 
^^batement of an appeal where the writ is good shall be a bar 
of another; for by an appeal so abated the life of the appel- 
lee is as much put in jeopardy as by an appeal that is discon- 
tinued ; apd yet it seems to be agreed at this day, that such an 
abatement of an app|^ cannot regularly be a bar of another, as 
shall be more fully Wfttn in the next section. Nor can I find 
it any where adjndgc^^ that the discontinuance of one appeal is 
a bar of another. It is true indeed, that in the case of Brad- 
ley (6) V. Bsmks, the appellee was totally discharged upon a dis- 
(S >1 Sola. 141 . continuant. But the reason hereof seems to have been, not 
0. Jk. tas, that the discoptinuance would be of itself a bar to any other ap- 
peal, but because the year and day were passed, and conse- 
quently there could be no other appeal ; and the appellee had 
also been convicted on an indictment, and had his clergy, and 
consequently could not be proceeded against at the suit of the 
king. However, granting the opinion afore-mentioned to be 
law, that the discontinuance of one appeal shall be a good bar of 
any other, surely it is to be intended of surh a discontinuance 
only, as happens after die appearance of the apptdlant, for the 
reasons given in the precedent sqction in relation to a nonsuit. 

As to the fourth particular, viz. Whether an abatement of a 
former appeal of this kind will be a good bar of another appeal. 

Seet.^ I S3. It seems clear, that if an appeal by a wife abate by 
her taking another husband, or an appeal by an heir abate by bis 
death, there can be no (r) other appeal. But^lHie reason hereof 
seems not so much to depend on the abatement. a4^n the mar- 
riage in the first rase, and the death in the second ; w'hich, as it 
seems the better (d) opinion, would of themselves have abated a 
subsequent appeal, whether any had been brought before or not. 
Yet 1 find it holdcn^generally in some (e) of the old bodks, that 
an appeal once detetmined cannot revive ; and in (J") others, that 
where an appeal of tnayhem, which in this respect seems not to 


<r)Vid« 8.P. 
C. 147. 

Sammary, tOO. 
(d) Snp. wet. 

aa. 41. 

(t) 6 H. 4. 6. 
B. Appfsl, 10. 
^^ioEd.9. 1. 


I Appral, 16. 
f#)9H.5. 1. 
B. Anneal, 38. 

44. 

4U. 6.16. 


(h) B. Appeal, 
33. Its. 146. 
19 Ai.im, 10. 
(f) Sap. « 4. 


differ from other appeals, is abated without the^fefault of the 
party, he may have a new one ; by which it seemd^ be implied, 
thrt if it abated by his default he cannot have a new one; and 
this opinion seems also to be confirmed by some other ( g) old 
books, but it is denied (A) by others. However, I take it to be 
settled (t) at this day, where there continues to be a plaintiff not 
disabled to prosecute, he shaft not be barred in a second appeal 
by an Abatement of the first. 

(As to tlic fifth particular, vh. When' the bunging of an ap- 
peal of this kihd against one iwr^ou will be a bar of any subse- 
quent appeal against any other person not named in tl^ first. 

Sect. 134. It is said, (k) that ancieqtfy one might have had two 
(4)S.P.C.65. apimals for the same fact, one agaidli the principal, the other 
against the accessary. And even at titlV'lllllpr, if one be robbed 
of the same goods at several times, or receive different (/) maims, 
whether at the same or at several times ; or a woman be ravished 
A whether 


<09H.4. t. 
tl H.4.14. 
B. Appeal, ta. 





y^ietfaea* by Ac wBif 

it aeeiiiii^lllHlIlBt several appeals Ua for aatoli’diitiiiot omnos. 

But it aMpPOT^^ariierally (a) ^reed at diis day« that alfcer ooe ^) 'B. AppMi, 
hath broi^y aa s^peal of feloay against one JJ h.*. i3.i«. 

thereon atUiiutecI and hanged; he may bjo barred by 
subsequent appeal* for the very same crime, against any other 
person not named in the first, ^vhetlier such nibsequeiit appeal* 
against the |>er8on so onaitt^ in the first* be brou|^t against 
him as principal, or accessary (/>) beforf^^s fact, on even as ac- 
cessary alter the lac^ unless where Iiii4l|||lpens to be so aece^ B. ApjCislis! 
saiy after the first appeal was commence > in which case it is 4 Co. 4 r. 
certain that he is liable to such second (c) appeal, because it eras 
impossible to charge him in the first. But otherwise after an cwamiy 
attainder had on the first appeal, the law seems to disallow the Mtos|ifiiiirii 
bringing of a second ; fortius reason, that where an appellant - 

has so far had bis revenge in one appeal he shall not be indulged 
in the bringing of another, which lus own laches only made iic- 
cessary. ^ 

vMso it seems to be (</) clear, that if one bring an appeal of Ww.3. 
felony against another, who is either acijuitled by verdict, or 4*. 

otherwise finally discharged by any other matter, which will per- keilw. S9. 
emptoriiy bar any other appeal against him by the same appcl- * C«». 41. 40. 
lant for the same fac,t, the apneliimt niay also be barred in any 
otlier appeal for the same %ctw^amst any (e) other person what- 
soeVer; perhaps for this reason, that he who appears to have 
brought an ill-grotiiideil action of so high a nature, or to have so Sumouirv, IB«. 
far made default in the prosecution of such an action, as to be isa. ^ 
for ever barred from bringing another against tlie same defend- XmIw, r. 
ant. shall iu»t h^ thought worthy to bring another against any 
other pcrs<)|| wbmsoevcr. 

IJiit I cannot he satisfied with the reason which soim? of the 
books seem to give why all the defendants must be itaiiitMl in one 
appeal i which is this, that the statute of Magiia C.harta, c. 34. 
by whieli it is provided, “ That none shall J^c imprisoned upon 

the appeal of a woman, for the death of any other than her 
« ow n husband,” speaks only of appeal in the singular number ; 
from whenc^ is said to he collected, that all the defendants 
must be natBRl in one ^peal. Hut by what kind of argument 
this collection is made, I do not find ; nor do 1 sec why twenty 
appeals brought by the same woman, if the law w'ould permit so 
many, are not as much within the letter and meaning of the sta- 
tute as one appeal. And where the law does perait the bringing 
of a second appeal against the sadfe person, as it is clear that in 
some cases it itees, it may reasonably he argueil, that he tnay as 
well bring it a^inst othefk also ; as (/*) where the first is ahafed, 
and there still edhtinues to he a plaintiflf not dis||^lcd to prose- (J) n FA3. 
cutc.(e) and in some other cases: for if an appellant be not ^ 4 ,.; " 
barred l^the abatement of his first appeal, from bnnging a sc- 
cond ag^st those who hiuf vexation by the first, and were lemlly c«<Jrnt »oc«ftw. 
discharged fre^ it, ^ ^uld he be barred by it, as to those 
who were not conedtPStin it * 
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.^r of an ap]pe;d 

* $^. 135. It seems clear, that a release o{^VHpi|ll|ner of 
or of all " actions (a) criminal,’' or of Hw^tions (6) 
moital,” or of " all actions concerning pleas of the crown,” or of 
** all (c) appeals,*’ or of ‘*all id) demands,” will be a good bar of 
any such appeal. But it (e) seems that a release of ** all actions 
personal” will not bar such an appeal, because that an appeal in 
which the appellee if^to have judgment of death, is higher than 
an action personal, 'End not properly called an action per- 
sonal. Also it seems if) clear, that whatsoever the nature 
of the release may be, it shall not wholly discharge the ap- 
peal, unless it were made before it was commenced ; for if it ' 
be subsequent to the appeal, it shall only discharge it as to the 
suit of the plaintilf, and after judgment gi\*cn for such discharge, 
ho shall bo arraigned on the appeal at the king’s suit, as shall be 
shewn more at large in the chapter of Indictments. Al.so it is(g) 
certain, that uo release shall discharge a person attainted, without 
the king’s pardon. 

As to the seventh particular, viz, W here the appellant may be 
barred as to one appellee, and euntiiiuc his suit against the rest. 

Sect, 13G. It i/i) seems, that if he be barred by release gixen, 
or retraxit entered as to one«or being vanquished in battle by 
one, yet he may continue his suit against the rest, becau.se he is 
to have a several execution against every one of Uictn. Y et in 
an appeal against divers, whether they plead the same or sevend 
issues, it hath been adjudged, ft) that a nonsuit against one, at the 
trial of any one of the issues, is a nonsuit as to all ; of which this 
seems to be the best reason, that (k) such a nnnsuit operates in 
nature of a release of the whole. But whether (f) tha^iscontinu- 
ance of an appeal as to one appellee, shall have the like construc- 
tion as to all, may dusetve to be considered. 

. 87. SO Asaiae, 30. 39 Ed. 3. 3. J8 Ataiap, 17. 87 Ed. .1. 67, 

As to the eighth particular, vi;. Whether any, and which of the 
pleas above-ineutioned are consistent with the general issue. 

Sect. 1*)7. It seems agreed at this day, that if the defendant in 
an appeal of death, by a (m) w ife, plead ne unyues dkoup/e in foial 
ntatrimonjf ; (n) or in an appeal of death by one as heir, plead 
that the appellant is a bastard, (o) or that he hath an elder brother 
of the whole blood alive, or in (p) any appeal of death, plead that 
the person supposed to have iK'on killed, uas dead above a year 
before the purchase of the writ, or that iq) the appellant had for- 
merly brought an appeal for the same fact against another person, 
who was thereon attainted and hanged^ or generally (r) any other 
plaa not amounting to an implied coiires.<iiun of the fact, as a re- 
lease, &c. uliethcr it be trial by matter is) of record, or hy pais, 
and whether it (F) deny that the appellant bad ever aiuf right to 
the appeal, or admit that he once had a right, but sh^' that he 
is now barred, he may, together with tfUch plea in bar, plead also 
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not guiltjL^L^ felony. Amd if ji^uch plea bo UkAlo ^ the epm* 
luou la w|||Hw appellant reply both to' tbat^ aWalqb m tko 

plea of he di'^ecmtiiiueH the appeal ; but(^) if it be not 

triable liy^ali^ii^niinon la^\, flu* cleiViidaiit iit-ed only lo 
it. aiul not to the feloii\ . until afUT sueh plea Im^ been tri«»dwJBhlt 
it i\ holden in iiiaiu books (A) «*f (rood aiithoiiu* that a mall chutl 
not be aiiiiuUi il to pU ad a release, and the general is»auc alao, bc- 
caiist* it is u piigiiunt at the same time to instil that the erime ik 
released, and \et (r) that there was no such crime committed to be 
released. Itul i do nt>t tiiid this {miiiMAy where adjudged: 
and as to the argument abo\e-nieiiti«metf^WOm the lepugnancy of 
the plea of a release to the gt ueral issue, it may be unsw*ered, that 
a mail may reasonably take a n lease to fiee himself ftom tioiible, 
from the siis|iieioii <if a cTinit* of which he w^ould by no means 
own hiinst It giiilt\ ; and in appeals of death aAer a plea of (d) 
aatiijoits roinut by \erdict, and even alter the plea of (e) autre- 
/oi/a roiuu t h\ eoiifi'ssif>ii, ami eleriiy thereon had, the geiiernl 
isKiif^ has ill til iictived; ami \et such ph‘as as much imply a 
< oiifi'ssitoi of the i.ic t, as the ]»lea of 14 lease. And in Sinith*a 
<Msc, who was imlictt d of high ticasoii iii the lieginiliiig of his 
late' inajest\\s iiigii, ten the nuiidei of Coloiul Paiks, aftiir a plea 
ol u puidon the gt'iuial is^^ue was i 4 cei\ 4 * 4 l. llowe\ei, 1 do tud 
find It . 111 ^ wli 4 'i 4 ‘ holdc II, that tin* pita of a itlcMse may not he 
ph'adt <i, if the ilefimiant tiiiiik fit, without pleading the geiicial 
issue, “• * 

ANo it set ms (pie^tioiiahh ,( /’) whethi r aii\ otiu r plea in bar, 
win tin I tiiahle l)\ iiiattt r of iiioid, 01 li\ puis, may not also lie 
14 'Ci ived w ithout }d( ading the general issue, as it si niis clear, 
that 111 soiiu‘ cases jt inav ; (g) as win re it tlec lines the jiiiisdie- 
tioii of tin* loitrt, (//) 01 would In piejiidiciul to the dt*fi iidaiit h} 
enlVaiiehisin|( tin* plaiiilitr, as winii* a \illeiti brings an appeal of 
iol>li('r> against his loid, who pleads tin* \illeiiage iiilKii,iti which 
last* he shall not In* t onipi lh*d to pleatl not giiiU\, Iniause that 
would amount to an t'lifiain liisi iiient of the plaintiff, liy supposing 
that the fact, if < omiiiiited, iummIs a defc*me; which it cannot do 
unless the plaiiit&fr ha\e a piopeitv, which, it he* hi' a villein^ he* 
cannot ha\e against his IomI. 

Also it sc* 4 *llls clear, tlr*t(/) if an\ of the hais ahovi‘-nic iitioni'd. 
c'M'cpl that of an lease. In* siifl 4 *i<d to In pleadc*tl without the* 
gi'iieial issue, and be* found against tin* di-ft tidaiil, tlic> do not 
conclude* iiiiii fioin pleading tin* general is^^iie nftc rwaids; and ate 
to the plea of a ic'lease*, wlii*liui that being pleaded without the; 
general issue, and foiiini against ihi* deb inlaiit, ilo roiicludc: him 
at this da\ to plead the gem ral issue afbi wards, may descrtcs to 
be coiisidc*rcMl, for tiu' leascms abo\c*-meiitioned. (k) Hut it secMns, 
that if a di*iiiurrer to tin* court he* adjiiHgc*d against an appcHl^c*, 
he shall ne>t he admitted tei plead cithe*r tii bar, or the gene*ral 
issue, hti|^ shall lie cdndemiied, as shall be shewn more at large 

in the chapter of Dcmuriers. 

*>^ Samroary, I'Xl. 243. Finch, .386, 386* 

As to the Sixth I^ncr Point, viz. Where the appellant 
shall render damages to the appellee for a fdi*>e appeal. 
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138. Having premised that by the commoiyig^ a defen> 
t ses. dant may (a) recover oamages for a false knd appeal^ 

luprc^er. Against the appellant and lus abettors, by a vvi^mHpospiracy or 
. ' * ’ ’ ap ^tion on the case, in the nature of such wj^^u^atb been 

\h) B. 1. c. S7. more fully shewn in book the first, (6) 1 shalUlicre endeavour to 

tit. *• C«,.5pira- 

in what cases and in what manner he may^ if he choose 
rather so to proceed^ recover such damages by the statute of 
Westminster the second, c. 12. which was niaile for his speedier 
remedy, and is enacted as followeth : 

Sect. 139* ** roraJfe^ch as many through malice, intending to 
grieve others, do procure false appeals to be made, of hoinicicles 
and other felonies, by appellors, having nothing to satisfy the 
king fur their false appeal, nor to the parties appealed for their 
damages it^ is ordained, That when any, being appealed of 
felony, surmised upon him, doth acquit himself in the king’s 
'' court in due manner, either at the suit of the appellor or of our 
lord the king, the Justices before whom the appeal shall be 
** heard and determined, shall punish the appellor by a year’s ini- 
** prisonment: and the appellor shall nevertheless restore to the 
parties appealed their damages, according to the discretion of 
** the justices, having respect to the imprisonment or arrestment 
that the party appealed hath sustained by reason of such ap- 
** peals, and to the infamy that they have incurred by the iiiipri- 
** sonnieiit or otherwise ; and shall nevertheless |nuke a grievous 
** line unto the king. And if pcradveiiture such appellor be not 
** able to recoiiipeii.se the damages, it shall be inquired by whose 
** abetment, by malice, the appeal was commenced, if the party 
** appealed desire it. And if it be found by tlie same inquest, 
that any man is abettor through malice, he shall be distrained 
** by a judicial writ at the suit of the party appealed to come he- 
** fore the justices. And if he be lawfully comict of such inali- 
cions abetment, he shall be punished by imprisutimeiii ami 
** restitution of datiinges, as before i.s said of the appellor.” 

And for the better understanding this statute, 1 shall endeavour 
to ^ew how the several parts of it have been expounded. 

Sect* 14(). And Fiiist, Whereas the words of the preamhli.: 
are, ** that many through malice procure false npiieals to be made 
** by appellors, having nothing, &e.” and in the purview it is saiil, 
that it shall be inquired by whose aht^tment, by malict', the ap- 
** peal WU.S commeneod, &c. and if it he found that any man is 
** an abettor through malice, &c.” in all which places the malice 
is expressly referred to the procurers and abettors only, and in 
no part of the statute to the appellant ; it is holdeii by (c) some, 
that wherever an appellee is acquittednif an appeal of felony, he 
sli^l recover damages by force of this statute against the appel- 
lant, except only where ho iiath been indicted of the same felony 
before?; and it must be confessed, that in the (if) Heports and 
Kntries (e) relating to this matter, damages seem generally of 
course to have been awarded against tlic appellant, on the ar- 

a iiittnl of the appeilee in all other cases, without any finding that 
le appeal was inalicioiis. Yet it is holdeti by (^/') others, that 
the up|H?llant is no more within the intent of the statute than his 

abettors. 
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abettors* lus appeal Mm grounded on malice*^^ And it it 

be Mherc the appellant is to render dtunages by 

force of the he is also, by the express wtiiilft of it, to have 

a gear's imprisoiiiiit lit, and to be grievously ransomed to .i|iie 
king ; surely it caiiUot be iniagitied that the makers of the slarate 
intended in any case t<i expose him to so severe a pimtshinent for 
a legal prosecution, which he has reasonable evidence to induce 
him to conmience, though it may not be suflScient to induce a jury 
to convict the defendant. 


Neither do 1 see any reason why ihebrSi^ngan ajipeal against 
one who hath been beff>re indicted, by a sufficient iiidietmcnl (n) 
of the very same (b) crime, which is agreed (c) not to be within 
the meaning of the statiiiis should Ik; the only excepted case ; 
especially consiilering that any other ease, wherein ilie u|>|iellant 
phiftily appears to proref^i <m u probable ground of suspicion, is 
within the reason givt*n in many books (ri) for the favour shewn 
to the appellant where the appellee has been indicted before; 
wiiicb is this, that the appellant had cause and e\idt'nre to pursue 
the appeal, and it appc'ars to the court that it \\:rs not nien ly 
founded oil riKiliee. Aiul this is also one 4>f the n^asons given in 
the (e) books, whv the appellant is not to render damages by the 
intent «if tip* .staliile, wheie the a|tpeli< t* in uii appeal of murder is 
found guilty of hoinieidt* (hfnulcmh only. As to ihi* general 
expressions <if the books abo\e-inriitif>ncti, in wliicii damages si’ciii 
iif course to b<* n\vardt*<l againt the ajipcdlant without any inquiry 
w lietin r liis appeal w<*re inalicarMis or not. it may bt* answ i'i'eii, 
that the books sjn ak as cein lally in relation to the rrcovi*ry of 
the damages against the abt ttors, and \et it .seems ( /") plain from 
the whole jnuport of the statute, that tbe\ aie not within tlie jnir-' 
view of it, nnb s.s their abetiiient wi re fouudeil on iii;din\ And 
some ( g) seem to have gom* so far a.s to hold, that the hi'ir who 
abets his mother in bringing an appi^al for the de ath <»f his father, 
t ail be ill no c ase* w ithin the statute, by leasoii of sticli abc*tinent, 
because natiiii: and duty oblige him in mu li a ease to abet his 
mother. 


(rt}^EdH. t. 

t iiiu. aU’K 
(/») !IM II. tt. X 
:i.1 H. (I. I. 
lU VA, S. I". ’Si. 
I t 11.7. V. 

Ill A««. lU. 

(r> 'Ji 
t'fi 

:;:i II. fi. t. 

•10 r.o. :i.4 >. 

I t 11.7. 2. 

VO VA, #i. 

to A-.>. in. 

F. (if • 

{*!) Ml KO. 

M n.7. 

{r ) Vt 77. 

*.2 triU. 

( /^ a? 

.s. t*. I ML 
iMoMilril. nil. 

M riiit riintfjtry. 
\\iU' 130. 

( ;;) F. 
iMily. 10, 
rifiMdcn. Ii». 

3 liul. 5U|« 


itut tills reu.soning, if .stiietly examined, seems pro\e no 
more than thi.s, that in such case tin* heir shall primu javic he in- 
tendtMl to have abetted the appellant rather out of duty tlian ina* 
li<’e, anti that therefore he shall not he taken tti hi* within the pur- 
view' ^>f the statute, without very sticnig e\itlenct‘ of liis malice. 
Hilt siirily it cannot he denietl, that in stiine t ases it may be no- 
torious, that sin heir abets siicli an appeal, not unt of fluty but 
malice; as where he himself, without the least probable ground 
t>f suspicion, i.s the first promoter of the prose nilioii ; or where 
lie causes it to he carried on iiy \ioh*iit and unfair method.^, iig| 
for the sake of justice, but oppression; in which rases it Kceiiis 
harsh to say, that he is not as well within the meaning as letter 
of the statute. 


T 

Sect. 141. Secondly .‘■'In the cuustriiction of the wonio “ li«>- (i,) RCorwir, 
micidcM and other fclonietf,” in the preamble of the atatiite, it hath v?.>. 'iB2. 

(A) been adjudged that the par\icw of it extends to a rape, which 

was made a felony by another (/) branch of the same statute ; u . . • . 

and 
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W*I^»9*** and it is (a) holdun, both by Coke and Staund^^, that it in 
like manner extends to offences made felonies by dte subsequent 
^ statute. 

Sleet. 142. Tuikuly, In the construction of these words. 
" When any being appealed of felony surmised upon him, doth 
" acquit himself in the king’s court in due manner, either at the 
suit of tlie appellor or of our lord the king it seems to have 
been generally agreed, that no acquittal is within the intention of 
the statute, {h) nnlesij^it be had on an appeal, (either at the suit 
of the party, or of the king, after a nonsuit of the party.) and 
be of such a nature as (c) linaliy to bar all other prosecutions 
for the same felony, whether at the suil of the king, or of the 
same, or any otlu^r party. And therefore it seems clear, that 
no damages ^shall be recovered on the (r/) abatement of an 
appeal, nor on the bare (c) nonsuit of the appellant, nor where 
the appellant is barred cither by a( J") demurrer, or by a(g) plea, 
shewing that he is not entitled to the appeal, nor on any acquittal 
on an insudicieut (/i) original ; because in all these cases the ap- 
pellee is liable to another prosecution for the same felony. And 
if a person appealed of tntirdiT, be found guilty (/) of homlcitle 
by n misadventure, or «• tlefentlemh, which will be a bar of any 
uth(‘r prosecutuiii for tin* same killing, vet it hath been resolved 
that he shall not recover damages, not (A ) only because it appears 
that tin; appeal was not groundless, but also because the apin-llee 
is not totally acquitted. 

1\ C. 11H>. (A) Vide aiip. sect. IdO. 

Hut it is (/) cicar, that the appellee is entithMi tf> his thi!uajj;es, 
where he is acipiittetl on an appeal at the suit of the kin^, after 
a nonsuit of the plaititilY, where he vaiupu.shes {m) the appellant 
ill a trial by battle. Al.so if two be :ippeale«b the fuu? as priiiei- 
pal and the other as accessary, and the jury lieiiej: ehar<*e4l on the 
accessary as well as the priiieipal. do ac'cpiit llu‘ prineipab it Neiuns 
to be (w) ajjieed, that tin* aeeessary shall reeover damai;es by llu' 
ii< ^^t of tlie statiiU*, witlif>iit an exprc’ss venliet eoncernin*; him, 
bcISlIse he is impliedly aetpiitted by the aer|aiual of the piiiiei- 
pal ; for it is impossible that tliere should he an aece.ssary where 
there is no priiieipal. And this reason seems tt> hold as slron;j:ly 
for the damasi'es, wliere the aeeessary iloth !n»l appear on the trial 
or ac<|nittal of the principal ; because in siieh rase the acipiittal 
of the principal is as (r;) niiieh an acipiittal of the accossaiA, as 
where he doth appear. 

But it is holdou (/>) by Sir Kdward Cokts that such an acees- 
sary shall not recover dama^es^ because no jury can be returned 
to assess them ; and Sir William Stauiidford (f/) seems to he ot 
opinion, that such an accessary shall not reeover damages, unless 
he be expressly acquitted by verdict, after the acquittal of the 
principal. Yet whether (r) " the justices themselves may not, in 
a case of this nature, if they think tit, aasess the daniaij^es without 
any jury, or else assess them by an inquest of office, may de- 
serve to be eousidcrod. Also it seems to lie to little purpose to 
require an actual acquittal of a person, where it appears hy ilu' 
acquittal of another, that he ctuild in>t he guill\. II«>we\i r it 

seems 
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seisms clear, a )>em>n appealed as accessary to t^'o. priucipuls, 

sball nut (ci)!v|^o\’er datiia^tvs kv the ac<]uiUiu of one of thoiii; (») v Iiul 

because for\liat appears he might be accessary to the other. 

Neither (A) sliall he remver ilatnuges where he is discharged bv 175 . 

file death of the principal before bis attainder^ because it doth not ->3 H. c;, 1 . 
app<*ar that he might have been guilty. 


Svei. 14 .i. ll seems at this d:iy» that if a defetidaiit, appearing 
ujuiii erioiieous proce.^s to a good appeal^ be acipiitted. he shall 
recoxer damages by the intent of the said ^uu.se, because suchtui 
ac<|iiiual is a good bar of any other prw'ciilioii for the same 
leioiiy, and the life of the appetlct^ was put in danger by the (c) 
appeal. Itiit there were lomierly sonic opinions, that the app<dh;e 
ill such a case should not rccovta damages, liccaiise his life was 
not in danger at the time of tiu^ trial, for that he might li:i\e taken 
advanlagt* uf the erior in the pjiicess. 


<>)*:» If. 5. 2. 

2 iiuL 

Qu.S.r.C’, K^. 

l\ C*i»r. M I. 

20-1. 

Cni. Jar. '?«!. 

1 Cf. Kk 


Hilt granting it tu bt* a good rule, that the lit^fendant shall not 
receiver damage'^ wluTe his lift* is no! in danger at the lime of tin* 
trial, \xhh:h \et I find not coiifunn*d liy nn> aiuhoiitx, hcsidt*s tin* 
^‘^‘al Ihiok of?f III II, .1. c. *J. it may be :iiiswi‘ied. that in tin.' case 
in i|iie.'^ti(»n tin* dt feiidant's lift* is in danger at tin* time: of the 
trial, liecaiist* tlie t*rir>r in the process is sal\t*d hy hi.s appeal aiice; 
as shall be .shewn more at large in the chaplci' coiic.criitiig Pro- 
cess, 


.Vei7. I *11. If a person who lias taken a leli jiM , or prayed tin* 

Im in tit t>f t it igy, waxe sin li reh a^r. tn heiirtit of eleigx , anti pul 
liini*^elf on his tiial and In* ae(|tiittc*d, it is said, (//) that lie shall I\ C. 

rt*cov(*i his damages, iiotxx itlistaiidiiig the tdijictioii that tin* taking ^ 

such leh ase or iiiakiiig such player. st*eiii to l aiiy with them an .an,. .».i II. 
iiiiplietl coiifcssioii of guilt. 9 *. j. 

Sii|i. M't'f. 

.SV*7. \\ heicxer any peisoii is s<# far :napultt*d t»i; an ap- 

peal canieil on .d the suit ol tin* pally, as to he entitled to his 
thimage.s, (e) In; shall ha\c Jinlgiiieiit for iheiii witlioiil any piu- (r)S. !*.('. irej, 
ee.ss to bring in tin; parly to answt*i to the dain.iges. In t*.aiii||jf he 
is still in court; but where he is so actpiilleti on an appof^^rai- 
lied on at the .suit of tin* king aftt'i a nonsuit of the party, lie !ili:ill 
iiiU lecfiver tlaiiiages. without a .sr/Ve /i/cA/t to bring in tin* party. 
bi*i'aiise be was out t»f ctuirl b\ tin* nonsuit. 


Sect. 1 4 rt. Iw>i KT^l.^ , In the coiisli uetioii of tliest* words, 

“ 'The justices In lore* wliom the appeal shall In* ht*aril ami deler- 
mined, shall punish tin* appelhu* by a year’.s iiiiprisoniiieiit, and 
*• the appellor shall nexerlheles.s leslcne to the parties appeitlt*d 
their damages^ accoi tliiig to the tiiseretion of the justices, having 
** respt'ci tf) the imprisoiiiiieiit, or arresUiieiit, that the paity ap- 
•• pealed hath .sustained hx rea.soii of .such appeals, ami to the in- ^ 

“ famy that tin*} haxe iin iirietl by tin: imprisoniiieiil. or uthei- 
wi.se, &c.” the following points lia\e been hohleii. 

First, That justice,^ of ;/?n/ have no power to give (t) 4 . 

judgriiciit for such imprisfuimeiit or daiiiagcH, upon an actjiiiltal 
bt foie them, whether bifore or since the statute of 11 Hen. 0 . s. 1 *. c:. 119 . 

by 2 386 . 
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by which it is enacted, " That auch Jjuatices sh^^ve power, in 
^ *' all cases of felony or treason, to give their jMgnaents as well 

(a)8.P.C. 169. •• where a man is acquitted, as where he is attainted.” For (a) 
the words above-inciitioncd in the statute of Westiiiinstcr the 
second are to be intended of such justices only before whom the 
whole plea of the appeal is heard and determined, and thcrefortt 
in strictness can extend to the justices of the king’s bench only, 
where the appeal is commenced before them, (for that the whole 
appeal is in such case licard and determined before them, cither 
in person, or else by jilhers delegated by, and representing them,) 
and not to the justices of nisi prius, who have nothing to do 
with the appeal before the trial, nor any original power to try it. 
And the statute above-mentioned of 14 Hen. O*; hath been con- 
strued to int(!nd only to enable justices of nisi prius to give the 
principal judgment, and not to traiisfc-r to them teom the court of 
king’s bench a power in collateral matters. ' Yet (/>) justices of 
nisi prius have by usage, not now to be disputed, gained a power 
to assess the damages, and to inquire of the sufliciency of the 
plaiiitifl* to answ'cr them, and also of the abettors. Hut 1 do not 
liinl that they have ever given judgment fi>r the damages. Yet 
there is no doubt (c) but that, if .such justices be also justices of 
assi/e, and as such have an appeal commenced before them, they 
may, as justices of assize, upon the acquittal of the appelh'e, not 
only inquire of the <iamnges,&c. hut also give judgment for them, 
both by the letter and meaning of the statute. 


(/») 4 C«i. 9.1. 

Uni. :m. 
Dyer, ISO. 
i). A|i|n'uI, 113. 
V. (.'oruiie, 4<i3. 
U II. .4. 6. 

(c)S2 F.«I.4.I9. 
D. A|>|it:ul, IKi. 


(it) a. i:iIjs.52:i. 

Vide V lait. 

;w7. 

42 19. 

Kivsio voiitriiry. 
(r) a II. (!. S9. 
14 H. 4. 9. 
a il. 4. 2:1. 11.9. 
a 11. 4. 4. |). 
l(i. 

7 II. (>. :;i. 

9 ir.(>. :«i. 

19 II. (>. 19. 

]). Alir. .Id. 

Vide 27 H.a. 2. 
Su|>. s. .'>2. 

( / >27 H.a. 4. 
19 II. d. 42. 

19 11. 6. 19. |>. 


Sect. 147. Sr.co.Nni.Y, That if a jury give too small damages 
to the appelle<‘, the court may increase (r/) them ; front which il 
seems to follow, that if a jury give too large damngc.s, the court 
may abridge them. And surely no le.s.s cun be implieri by the 
.stalute'.s ordering, ** that the damages shall be gi\en acconliiig 
“ to the discretion of the justices, respect being li:id to the im- 
" prisoiimciit, &c.” And this construction abo seems agreeable 
to the rules of law in otluT cases, by which the court i.s said (c) 
to have a general discretionary power, exeejtt in some speeial 
caattnas loraI( /') trespasses, either to increase or abridge the 
darm%es found by an inquest of odice ; and where a jury, whieli 
hath acquitted an appellee, inquires afterwards of the d.amnges. it 
seems in respect of such inquiry to be no more than an inquest 
of oflice, though it were returned to try the cause. 

28. 3 II. d. 23. 


Sect. 148, Tuiulu.Y, That if there he several appellees, and 
S. r. C. 170. all of them acquitted, the tlnmagt's ought to be severally (g) as- 
li^Il’i^^d ses-sed as to every one of them;, and this doulitless is agreeable 
14 Cuko!, 126. both to the letter aiul lueauing of the .statute, which provides that 
8 Imi. 3nd. ill the giving the damages, respect shall be had to the itiiprisoii- 
F* D 77 infamy, and other damage sustained by reason of the 

* appeal ; and these being several, and receiving liilferent aggra- 
vations from the dilTcrent circumstances of the person's particular 
case, it cannot but be rea.souabl<x.that the damages be assessed 
severally also. 


Sect. \ Ml. Foi'KTiii,Y. That a monk or feme covert, being a|»- 

pcaled 
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|ieiiled Without^hc abbot or buabaml, caunot have judgment fui 
die damagesi-bn tiu^ir acquittal, bcxauto they are disabled by the 
law to recover any damages without the abbot or husband ; and 
the geiierdl words of :i s^tatute shall not be construed to enable 

E ersoiis ill a point wherein the coiiirnon law hath disabled them. 

hit the authority of this opinion, as to a wife, is questioned by 
Hobart ;(«) neither do any of those(/i) who seem to give it greater 
weight, bring any other proof of it than a note in Fitxlierbert's 
Abridgiiii'ixt, of a rcsohilion to such purpose in the time of Ivd- 
ward the 'Diird as to the case of a munm' and an assertion that 
the law is the same iti the case of a wife. 

Against which it may he plausibly argucM, that since the im- 
prisonment and infaiitv sustained hy a jhitv corcr/, in a nialiciotis 
appeal against her, are far from being less grievous in res^ieet of 
her coverture, and are a good(r) ground of a writ of coiispiraey at 
the common Inw', brought by tlie husband and wife; and since 
tlie wife may take any thing to the beiiclit of her husbaiidj, and it 
appears to the court that the appellant by his own act, without 
any default either in tiu* husband or wife, gives them a good title 
to the damages ; and since no express Judgment can he given for 
the husband, being not a party to the record, and it is ipost for 
his advantage, as well ns his wife’s, that a pnvseiit judgnient he 
givi'ti ; it may perhaps be thought no iiiireasoiiahle construf^tioii 
4»f the statute, that in thi,^ parlicnlar case jufigiiienl shonid he 
given for the wife to n'coviT tiu* damages, which would as iniii:li 
enure for the heiieiit of herself and her liitsbainl, as an express 
Jiidgiiieiit for tiieiii both on a writ of conspiia<\v. 

However it cn taiii.(r/ ) that if the* hitshatid and wife are both 
of them app« alc'd and :n'<|uitt('d, tiu v shall iia\c* a joint judgment 
for the* damage* deuie* to the* wife*, for whieli tlie^ wife* ntonc* shall 
su( I'xiH'Utiou if the* husbatid die witiiemt suing it, aiiel the* hus- 
band aie>iie shall ha\e' jueigiiie ut for the* damage* clone* to himsc'lf. 

I’m tiii.x, III llu* e*e»iiHiiuetion «d' the wtuels, “ Ami if perad- 
** ve nture the appc.'lle»r be mil able? to le e emipe the damage, it 
** shall be ine|uii*ed by w he>se abetment, b> iiialie e , the appciwAvas 
** e'oxiuiieiu*e*d, if tlie pally nppe'ale*d eit*siie it ; aiei if it be found 
by the* same impiest, that any man i^ abe tt<»r thioiigh maliee, lie^ 
shall he distraiiie*d by a judicial writ, at the* suit of the parly 
** appealed, to e:<ime Ire fore the* justi< e*s, iJve*./’ tin f«»lh>wing points 
have been holdcii. 

AVf7. loO. I'insT, 'riiaK.e') tlie abettors are in no easi^ liable to 
rciidi*r damage's, wlie*re; the* appellant himself is not liable*, though 
never so suflicie'iit ; and this is ronfirtited hy experience, and the 
iiianift.'st purport of the. statute, which by directing that tim abet- 
tors be inquired of, whi're the appellant appears insuflicieiit to 
answer the daiiKiges, plainly intimates that they arc tobij inquired 
of in such cases only, wlierein the appellant must have answered 
them if he had been able ; ami agreeably hereto it seems to 
settled, (y’) that a release of damages to the appellant will dis- 
charge the abettors, if they can produce it. 

.Sce7. 1.>1. Secondly, That(g> unless ibc appellant be found 
by the jury to be iusuificictib the abettors shall not be inquired of ; 

and 


(ii) Util*, iwi. 

Ih) ? In^L ;H»A. 
11 (\ikc,7T. 

9 Ci>W, 7X 

1 iiuli. iro. 

s. 170. 

P. I'onmc, I7ci. 


(<•) 4 Iiifl. 300. 
« » W. .1. 73. 

1 Iiui. 133. 


(•f) y. JiiiIk. 

lOli. 

a lii*.l.3lt.S,3llfi. 
11 JI.4. U>, 17. 
S. 1*. C. 170. li. 


) S.1*.C. 170, 
|71. 

2 300. 


o;2^».7:. 


lust. 386. 







ati4 yet the statute doth not expressly direct Ae jury siiall 
inquire of the sudElciency of die appellant. But it being the ge- 
neral method of the law in other cases of the like nature, to make 
an inquiry by a jury, it is certainly a reasonable construction of 
the general words of the statute, that such inquiry may be made 
in the present case. Yet, whether die justices themselves may 
not, if they think fit, make such inquiry without a jury, it being 
but an inquiry of office, may deserve to be considered for the rea- 
sons in the d'2d and^l47th sections of this chapter. However, 
there can be no doulH? but that the ii,isufficiency of the appellant 
must appear by one or the other of these inquiries, before the 
abettors can be inquired of. 


(«).S.P.C.171. 
gii. » Ell. 4. s. 
ISCokc. 1S6. 

S liutt. SBS. 

J3. Appeal, 96. 
(6)S.P.C.170. 


(r') 41 A.^ais’C, 


(fi) 18 Coki', 

S. V. C, 170. 

8 lid. 4. 3. 

8 U. 5. 6. 

80 IJ. U. 5. 

8 lust. 3B6. 

F. Cor. 89. 388. 
463. 

B. Appeal, 96. 
Contra, 41. 
Awice, 8. 

F. Connie, 819. 
Ba App. 74. 

(•) F. Cor. 13. 


Se^t. 152. Tiiiuuly, That(«t) the abettors may traverse the 

e ’s findiiig the appellant to be insufficient, or that they abetted 
, &c. ;efor it is hard that a man should ^ concluded by any 
matter whatsoever, found to his prejudice in an action to which 
he is no way privy. Also it is holdeii by Staundford,(5) that if a 
jury on the acquittal of one defendant, find that there were no 
abettors, yet they may afterwards, on the acquittal of another de- 
fendant, find that tj^^erc were abettors, because there is no ren.<90ii 
that the first inquest shall bind one who is not privy to it, and has 
no remedy against it. But the contrary hereto is holden in tiie 
Book of Assizes, (c) where the court refii.sed to inquire of the 
abettors oil the acquittal of a defendant, because it iiad been 
found oil tile acquittal of aiiotlier, that there were no abettors : 
but this case, if thoroughly examined, seems repugnant to itself ; 
for the jury were permitted on tlie second acquittal to tax the da- 
mages, which yet are said to have been taxed before ; but to 
wliat purpose should this be done, unless it were first found that 
the appellant was sufficient, or else that tlu‘re were abettors, 
which could not but'coiitroul the first tiniling, as also the seroiid 
taxation of the damages must do, unless it were wholly the same 
with the first. 

Seel. ^53. Folutiii.v, That((/) if the appellant be found sufH- 
ciclflto render part of the damages, and not the whole, judgment 
shall be given against the abettors for the whole, and not lor part 
against them, and for the other part against the appellant ; for 
that these words of the statute, “if perad\enturc the appellor be 
not able to recompense the damage-^,” must be understood of ail 
the damages. 

Sect. 154. Fifthly, 'rhat(e) the appellee after his acquittal 
may sue for the damages by attoiiioy. 


(/) P. Act. ». lo Sect. 1 55. Sixth i.v, Tliatfy* ) though the statute expressly give 

• i*’*%i- 3.7 j**<f*''‘**d process for the recovery of the damages against the 

S.P.*C.jn. ' abettors, yet the appellee may, if he think fit, take out an original 
Co* writ of abetment, grounded on the statute, and therein count to 

greater damages than were found by the jury ; w-hicli in respect 
of such finding, being but in nature of an iiiqUest of otfice, shall 
not conclude the appellee. 

Sect. 156. Seventhly, That(g)if the appellee chuse rather to 
t ImlmbTW. proceed for the rt'covcry of his damages by judicial process^ than 
by original, it is safest for him to make use of a distress, which is 

given 
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^ntm hj ^ egress words of the stalutes-jetllim is e note(e) («)F.c«r. tot. 

ao old case, whereio a venire fadae was first awarded ; but it 
ia(6) questionable whether dtis be Jusufied by the statute or not. 

Sect. 157. E1GIIT111.Y, 11)81(0 it is time enough for the ap- 
pellee to shew the time and {dace of tlie abetment, when the 
abettors appear upon such process ; and by such shewing he 
supplies the omission of the jury in not finding any time or place, 
on Uieir inquiry of the abetment, &c. 


(k)S.P.C.lTI. 

(r)S.P.r.l7l. 

? Itlbt. SBci. 

K. Cor. 'IX 


^ Sect^ 158. Ninthly^ Tliut(</) the nonsuit of an appellee, 
either in an original writ, or process agsuiist the abettors, wlielher 
before or after appearance, is no bar of a second writ or process. 

As to tile Seventh Cienehal Point, viz. Where the appel^ 
laiit is to be tilled. 

SWf. 15!b There cun be no doubt but (e) that by the express 
wonis of the above-expounded statute of Westminster the Se- 
cond, c. 18. whenever the appeihint, or his abettors, arc by the 
purport thereof to render datnages to an appellee, they are also 
to be tilled to the king, and imprisoned for a year. 

Also it seems clear from the gcMienil piirpoit of the books, (J*) 
that an appellant appearing tc» have brought an ill-grounded ap- 
peal, wht'tlier of felony or ( g) shall be iiiied, in many 

cast's wherein he is not lialile to rt iider damages hy tht^ statute 
above-mentioned; a.s wln re he is noti.siiit.(A) either against nil, or 
part(i) of the appellees onl\, whether after, or, as hoiiie(A:) have 
holdeii, before appearance, or where the writ aliates through the 
default (V) c»f the apptdiaiit in wilftillv suing by ti(m) wrong ituiiie, 
oi(//) a villous w ill, &c. ; and even a /cmc iwit/,(o) siiiiig an ap- 
peal known by lur to l>c gioiiiidles.s, as for tbe deatli of a litisbaini 
v.lioiii she knows tube alive*, shall be fmed« 

(i) *»: Av-i/o, tij, K. (^) V\ KiiM S 107. (/) U ('..ko, CO, (iw) 0 11. .V. 

1*. l iiu'"*, IC». (n) I*', C’i»r. 1*J1. (i*) 15, al, UjV. « 11. -V. 17. 

Uiit it is certuiii that wIuto u writ abates li\ tlie ai*t( /«) «if ((uil, 
or for any otin r cuiim* no way iin]nitablc to tin* appelluiib l>U-*hnll 
neither he fnied nor ainerreJ. ^ 

Also it is certain that an infant is in no rase to be lineil for a 
false sqipeal; but .soine(fy) hav«‘ iiohleii that he may be ainerciMl, 
which IS contradictcii by others, who s:iy (r) tluil an infant can in 
no case be amerced. 


1?i#)S.P.C. in. 
1 Inrt 19 ». 
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41 A«»ixo, 14, 
(r)C<».tiElF7. 
Cro. Cair. IBL. 
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Air. 4ti«, 465. 


CHAP. XXIV. 


or APPHOVKU. 


Ha VI NO gone through tin- several kinds of appeals by inno* 
cent persons, i am now, in the second place, to consider the na- 
ture of au appeal by an uAVnder confessing himself to be guilty, 
who is commonly called a proeer or approver (s) in English, or^ 
^robator in Latin, because he must, at his peril, prove his appeaj^ 
lu every poiul, and for so doing ia pardoned of course. '* 


*1. ISO. 
e,«5, 

S36. 



17 ,.- 
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Fov tlio better undersCandiog tbo nature of sutb appeal, f ^faall 
examine the following particularB. 

I. When a man may be said to become an approver. 

(2. Who may be admitted to be approvers, and who not. 

3. In what cases a person may be an approver. 

4. Of what offences a person may be an approver. 

5. Against what offenders a person may be an approver. 

6. Before what justices a person may be an approver. 

7. How they are to be ordered and demeaned, both before aiul 
aftei^the appeal. 

8. llV^hat process is to be awarded against the appellees. 

0. Ill what manner the court is to proceed upon, and after the 
trial. 

10. How the approver is to be rewarded for making good his 
appeal. { 

As to the First Point, viz. When a man may be said to be- 
come an approver. . 

(•) s Italic, *28, Heel. (i. It seems agreed/n) that a man is then properly an up- 
s*9. prover, when being indicted of treason or felony, before coinpc- 

C*I«>ci*SM*** tent judges, and in prison for tlie same, and capable of being aii 
^ ' ‘ approver, he confesses the indictment, and is sworn to reveal a'H' 

' the treasons anil felonies he knows, and then before a coroner en- 

ters his appeal against all who were partners with him in the 
crime in the indictment, being at the time of the appeal within 
the realm. 


As to the Seconi> Point, viz. Who may be admitted to be ap- 
provers, and who not, I shall observe, 

t)SlMt. 1*9. Sect. 3. First, That(6) a peer of the realm cannot be an ap- 
lummiiry, 199. provcr. 


(e) 3 Inftt. 199. 
8uniimiry» 199« 
s^r. Cv i4<i. 

B. Cor. SI. 911. 
F. Cor. 119. 
197. 137.3S7. 
443.445. 


it Atsise, 97. 
17 AMiie, 4. 


S I) D. App. §7. 

ttp.c.f3.».39. 
B. Cor. 175. 


5 IntU 199 
P. C. 147. 


Sect. 4. Skcondly, (r) Tiiat neither the person attainted of 
treason or felony* nor even one outlawed in a personal action* as 
some sny,(d) can be an approver* because by bis attainder or out- 
lawry he is out of the law* and bis accusation shall not be of such 
credit^ as to put any person upon his trial. 

Sect. 5. Tiiiudly* That an ideot, (e) or person bom deaf and 
dumb* or any one who is non comjfos at the time* or an infant 
under the age of discretion* cannot be an approver* because no 
such person ought to be admitted to take the oath before the co- 
roller, without which there can be no approvement. 


m 

*iiiac,i 


Sect. 6. F 0 VRTIII.Y, That is holden both by Staundfoni.Cy) 
Coke, (g) and Hale, (A) that no woman nor infant can be an ap- 
prover. But it is observable that the opinions of Staundford aii^ 

t seem chiefly to be aroanded on this foundation, that the 
ec may have such like exceptions against approvers as the 
lant may have on appeal brought by a lawnu person, and 
ore may except that the ajwMroveris within age, or a woman, 

Stc. 
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li 0 c«Mo tnch persons canaol smfe IwC if being set- 

ded at this day, that these are no good cotnej^tons to an appeal 
orought by a lawful person, as hath been mbre fully shown in the 
prec^eiit chapter ,((1) it seems to be jnsUy questionable* whether 
they are now to be admitted as gotxl eacepUous to an appeal by 
an approver. To which may be addcti, that in tlie opinion of 
Hale, (6) contrary to that of Staundfonl (r) and Coke,(<f) a man (A) Sum. iSHt. 
above the age t»f seventy, or maimed, may be an approver, though * ****’^* ***• 
he cannot wage battle ; from whence it follows clearly, that in px, t 47 . 
the judgment of Hale, there is. no necessity that an approver m 9 Inn.' 
sliuuUI be able to wage battle. VWo^wp. 

Sect. 7. Fiftiilv, That it seems to be agrecd,(e) dial n per- 
son ill holy orders cannot be an approver, iK-caiise it is nflwle, a 
that no member of the clergy cun sue any appeal whatsoever, in a 
mutter or cause of death. 

As to the Tiiiun Point, rh. In what cases one may be ad- 
mitted to be an approver, 1 shall observe. 

Sect. 8 . FinsT, ITiat no one( /*) shall be admitted U* be an ap- (/) F. r..r. w. 
prover, till he hath confesMnl the criin«- charged against him in 
his indictment. 

Sect. 1). Sr.eoNDi.Y, 1'liat it is liolden(g) in some books, that s!S,Vm»rv'*itrr” 
he. who hath once plea<led not eaiiiiot be an approver, but s. P. €'..'{ 44 , ' 

slinll be hanged, because lie is found false, and liis confes.sion F. <w, 440 . 
contradicts liis former plea; yet tin* contrary herviinto is holden |.) !«***’ 

by otlier.s. (A) and Stiuiiiiiford(f) ndinils- liial the court, of grace, (i,) nilrb, .9117. 
may admit such persons to be approvers, and this is ns much as tj.* Kiiw. 4. ig. 
can be contended for in any other ease; for it seems .'igre{5d, (A*) {')*s p*p ^’4^ 
that tiio court is not bound of light to admit any |K-rson whatso- 

ever to be an approver. i!»*. 

,, ' . »» i:aw. 4 . 10. 

Sect, to, Tjhuui.y, That it is agreed, (f) that any one in- iillcu. 7. a. 
dieted «»f IreastMi or fehoiy may he an approver, hut that unless *y«*|^«f**** 
the crime with which the person is charged amount either to ji ti. 6. 34 . 
felony or treason, he cannot be an approver. <0 I9 H. «. 

Sect. 1 1. FotriiTiii.Y, That it is also agreed ,(/«) that 110 person .9 Ihm. 1 * 9 . 
accused of treason or felony can be an approver, unless he lie *** 

actually indicted for it ; because his confession amounts not to a j.*. 



to do* Summary* iQBIb 

Sect. 1«. FimiLY, That it seems also to be generally agreed/n) p. c*m 9. 
that if a person indicted be also appoalcil of the same felony, he F. Corutm, in\. 
can no longer be an approver; the reason whereof seems to be, 
that though the king may. in his discretion, by admitting a |M;rson ^cb. ssr. * 
to be an approver, respite tlie judgment and execution of one pro- Sainmiwiift493. 
secuted by indictment, which is his own suit, yet be cannot delay | * 

^m in an appeal, which is the suit of the party ; and d fortiori 
tnecefoie it follows, tliat(o) if a person be appealed only, and not 
indicted, he cannot be an approver. 

•Seri. 13. SfXTUt.Y, That notwithstanding the appeal of 
approver may in some respects hfjookod upon as the suit of j 

king, least eoattsry. 
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approve! cannot become an approver hunself, not only hecaust^ 
would faliify the appeal of the first approver, in supposing dNa 
he had omitted some of his partners, but also because it-would 
cause an infinite delay; for the appellee of such an approver 
might as well become an approver of others, and so on. 

As to the Fourth Point, viz. Of what offences a person 
may be admitted to approve another. 

Sect. 14. It seems agreed,(6Vthat no one can approve another 
of any other offence, but the raVy crime contained in the indict- 
ment, and therefore that he cannot approve a man of a crime of a 
diff||em nature, (e) nor even of being accessary, before (d) or 
aftd^(^ to the same crime, because no man can abet or receive 
himself. But it seems also to be agreed, that inasmuch as the 
oath of an approver is generally') to discover all the trea.soiis and 
felonies he knows, if he accuse any persons of crimes of a diftc- 
rent nature from his own, whether in the same or a foreign 
county ,(g) his accusation will be a reasonable ground to carry on 
a prosecution against them for such crimes, though it (A) be not 
of itself of force sufficient to put them on their trials. 

SiiinniRry, 19-1. Cowper, 335. IS Edw. 4. 10. F. Cur. 37. 387. (g) F. Cor. 437. 
1S7. 387. 

As to the Fifth Point, viz. Against what offenders a person 
may be admitted to become an approver. 

Sect. I A. It seems clear (/) that a man may be an approvor 
against any p«*rsuii whatsoever within the realm, whether he live 
ill the same or in a foreign county, provided he be named of the 
county wherein he dwells. But it Ls said, that if it appear eitlier 
by the confessioii(A) of the approver, or the return(/ ) of the shc- 
rilV, or the testiirtOny-(./«) of pcr.sons of credit in the county ,( m) 
that there are iio'siich persons as some of tho.se named' in the ap- 
peal, in rcrutn nntura, or within the(u) realm, or cven(p) within 
th<; eounty where«>f they are named in the appeal, the approver 
shall be hanged, unless the t*ourt,( 7 ) in mercy, will spare him. be- 
cause his appeal in respect of .such persons appears to be false, 
or to no purpose. 

As to the Sixth Point, viz. Before what justices a person 
may be admitted to be an approver. 

Sect. l(i. It seems to be a settled rule, (r) that a man may be 
an approver before any justices who have power to assign a coro- 
ner to take the appeal ; and for this reason it seems to be 
agreed ,(«) that one may be an approvor before the justices of the 
King’s Bench, and justices of goal ilolivcry, and justices in eyre. 
And upon this ground it is holdcn in Sir Edward Coke’s third 
Institute, (/) and also in Sir Matthew Hale’s (u) Picas of the 
Crown, under the chapter of Approver, that a man may be. an 
approver before justices of ojycr anil terminer. But the founda- 
tion of this opinion seems to be overthrown by what is said 
both these authors (x) in other places, wherein it is holdeiktliat 
'ustiees of oifer and terminer cannot assign a coroner, because it 
• not within their commission ; and it seems to be (y) a general 
rule, that those only can rcccjuK the appeal iff an iqiprover who 

^ can 
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can assign a coroner to take it ; and theiefioni it seems to bo 

« ^ed, that neither a coiirt-baroii> (o) nor justices of iiisa€e»(6) 
F any ether special justices, (c) can receite such appi^^ unless 
their coinmissioti eMeiid t<i it. And for the like reason it seems 
to be the opiiiiun of Sir Lkiv^aril Coke,(i/) that the l^rtl High 
Steward of iCn^land cannot recei\e Huch an appeal; but tbii is 
coutrudicU’d b\ Sir Matthew lialc.(,c) 

As to the Skvknth Point, viz* In what iiianiier an approver 
is to be ordered and demeaned, both bf^lore and after the appeal^ 
the following particulars seem intiM remarkable. 

Seri. 17. First, It seems to be agieed, (y*) that wherever a 
p<Tson indicted of treason or felony confesses the iiHl^njjmnt, 
whether he appealed otliers or not, he puts it entirely in IhEElis* 

( letion of the coiiit either to give Judgment and awumi execution 
against him, or to respite them until he shall have made good his 
apiK'ul. 

Ntr/. IS. Si:roMiLY, That(g) whenever a person is admitted 
to become an approver, the court shall assign a coroner to nreive 
his appeal, and shall take an oath from him to discover fi// the 
liea.soiis and A hniies tlirit he knows. 

•Sir/. If). 'rhat(/i) the* coiiit which adiiiits a man to 

liecc>iiie ail approver, ought to limit him a certain iiiiniber of davs 
to makt* iiis appeal in; dining wliicli it is holtleii b> .some,(i) that 
he IS to have a pemiv a-da> as his wages rioui the king; but b\ 
htheis,(A) that he ought not to have it until he has made good Ills 
appi :il, by convicting the appi Ih^ s. 

•SVr/.OO. Foi uiiiLV, 'Fhat tin* appiov< r during all the time ns. 
.signed him for making apptal, oughts) to bi^ at liis liberty, 
and (lilt of pii^on; foi(///) he mav disavow an appeal inndt* liy ilii^ 
i(*ss (if impiivoiiiiK lit; but if he allege that an appi al was ex- 
tolled tioiii him by sikIi diiic sh, and sut li allegation b(> found to 
be lal.se, liliur bv the e\aniinatioii <if the coroiiir, or by an in* 
«jue'«l of ollice, the apptover shall be hanged. 

.SV(/. 'Jl. Firrm.Y, 'I'hat (n) the approver ought to make his 
appi'al bidoie the eonmeriui e\eiyoni*«»r the dav.s liuiiti'd lor the 
making (»f it; for if he fail on anv one of them, and tin coroner 
reeoid siieh failure, judgment sliall in* given against him. And so 
nhall it be :dso,(n) if alter he have fcuiiied his appeal before tlio 
coroner, he make the least variation in his repeating it before the 
court, and the coroner nn'ord such variation. 

As to the Kioiirii Point, viz. What piocess is to beaw'arded 
against tlie appellees. 

Str/. It sei'ins agreeil.(/>) that tlie Cdiroiier may award pro- 
cess to the shcriA', against any appellee in the same county, uiilii 
it conn; to the exigent; but it is certain tliat( 7 ) be cannot award 
it to anv other ofliciT except the sheiiflr, nor to any Bhenflf out of 
own county. And it »v(‘in<< (|U(‘fttioiiai>lv (r) whether he* he 
jiol»rcstnuncfl by the statute of Mafpia Chaita,c. J7. to award the 
exigent to the sheriflT of his own county, liut it seems agreedX*)^ 
that the justices of the King’h Hcnch, or justices in eyre, might hC 
the coiiimuu law os well award wocess of outlawry as any oth^ 

” process 
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•gikuit ii|>pe!fie«l tii iii^^coiii^i^llfttiiibever. Audi il it 
certwii(i| that jufticef pf gaot-detivery award jlllk 

* county to apprehead^iind try them by force of 28 Edi^^ . ceHP 

* monly called the statute de Appellatia ; but whether lihs mtute 

do empower such justice to award prodtos ‘or outlawry iuto a 
foreign county, maj^ deserve to be considered. . 
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(c) Sam. 

8. P. C. 14S. 
3 low. ISO. 
47 Edw. 3. 9. 
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As to the Ninth Point, viz. In what manner the court is to 
proceed upon, and after the trial, I shall observe, 

Sed. 23. Fikst, That% isHi^the election (c) of the appellee, 
cither to put liimself upon his country, or to wage battle with the 

Secondly, That let there be never so many appcl> 
lees, if they wage battle, the approver must fight them all.( J) But 
on the contrary, it seems to be generally agreed, (e) that if a per- 
son appealed by several approvers of one and the same felony, 
vanquishes any oue of them, he shall be acquitted against them 
all, and all of them shall be condemned in the same manner as if 
every one of them had j^en actually vanquished. But if an ap- 
prover having appealed several of the same crime, be vanquished 
by one of themjfit seems to be holdcn(^*) that his appeal is still in 
force against the rest. But the note in( g) Fit 2 herbert*s Abridg- 
ment, which seemi^ to be the foundation of this opinion, seems 
rather to be intended of an appeal by an innocent person, than of 
an appeal by an approver, in relation to whom it seems to be a 
general rule, that being once falsified as to any one of the appcF 
lees, he ought to be condemned, as hath been more fully shewn 
in the i)th and 13th sections of this chapter. 


Sect. 23. Thirdly, That if the king pardon the approver or 
f5)47Kd.3. 16. appcilcc, hanging the appeal, the approvement ceases,( A) and the 
V Edw. 3. 5. appellee shall be discharged. For in the first case, by the pardon 
^iiinniiii i **t‘tTl felony is extinct, and a man can no longer be an approver 
3 kM|. * than q^hile he is under the guilt of the crime whereof the ap- 
8, Bile. J49. provement is made, and liable to be condemned by the court 
whenever his appeal shall be falsified, &c. And in the second 

S lsom. 901. caBe,(i) it cannot be doubted but that the king’s pardon will dis- 

. Conma, 49. charge the appellee, because an approvement is rather the suit of 
91 U. 6. 35. |j,g jjjjjg party. 
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Sect. 26, Fourthly, That whether the appeal of an approver 
be falsified by the confession (A*) or the vauquishmeut (/) of the 
approver, or verified by the conviction or the'vanquisbmcut of 
the appelleejiilplfl"^ offence be within the bciient of clergy, - 
neitlier the approver in the first case, nor the appellee in the se- 
cond, are excluded from it, any more than in the case of an indict- 
ment. 

As to the Tenth Point, viz. How the approveias to be1 
raided for making good his appeal. 

Sect. 27. It is saidXm) that if an approver convict all the 
lees, whether by batde or by verdict, the king er $neritoJtatttia( 
ought to pardon him as to his life, and also mve him his w^s(ii)^. 
from the time of file appeal tei|^ time ofliis couviefibn. But 

' . ' it 
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nffl) dmt attcwaUjIw ottgjlAwti^iMiiaiiBmAtoomt^ (•)s.p.c,im. 

luug^om. 

recited b; 5 Hen. 4. c. 3. ** diven aotorious 
felonV; fot safeguard of their Uvea, had become provort, to the ' 
intent, in the mean tilhc, by brocage and jgreat gifts, to ptmne 
and ha\c their pdrdons, and then, after their delhrmance, hacRie* 
come more notorious felons tlum they nrere before; and tlieve* 
upon it is enacted, 
to be prajed or 
** own coiifeasiuii, 

that pursues such charter be pOt in the same charter, making 
mention that the same charter is granted at his instance^^And 
“ if he to whom such charter is giautrti become a felod^||pn, 
the party who pursued the charter shall forfeit one buddred 
“ pounds.*'(I) 



(f ) 'flic docirinc of •ppfovemeid Imn Itmg htm 
ijiii uf uic , but ill aiiftlogy to it, il«c modern prsc* 
tiLi Itiik in CUM ft of frlonj, whrix* ihcru U 

liktiy to U* a defect of e\ideiice to couvkttlie 
,,^iiltv |uirlie4. to lutiuil nn urrontplirY' n<^ a milncftft 
on Itir part of Uie rruthit, *Jiio auoniptue, liow- 
i «t*r, ih not etiUtlcd iiuitUr of ru»ht to a }wrdon» 
on I lie conviction of hb gnifl> a^uKlateg, but it 


liM alvraTt tiern uioiii to irrommenrl idm In Hr 
crown for pnrduii on his giving full and fair Icutik 
roony p but in order to cnttlio ItimNell to tbnt rremu*- 
mctidaCiuti hv tiiuftt make a full mul mupb* diir|o« 
Hge of till u liote trutiftUttioii nf u liU li lie untlrrtnkeA 
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CHAP. XXV. 


OF INDICTMKNT. 


An huhtlmeut i** an arnisatiiin, at the suit of the king, (>y the v II.1I1, i'll, 
oaths of tneUe tiieti of the same eunnl\ uheiein the ofli me was 
« oininitted, letiirned to impiiie of all ofli nees in general in the 
eoiint> detenniiiahle h) the eonit into sslm h they me Mluined, 
and iindiiig a hill hrunght befou them to he true. ^ 

Hat when such aecnsutinii is found hy a giand jury, withotil <t>) l,mnb. K. 
aiiyliill hi ought hefoie them, and {h) afterwards reduriHl to a 
(<nined indictment, it is calhd u prei»entuirMi . 


And when it is found by Jiitors returned to iiKpiire of that par- 
ticular ufTeiice only which is indietiil, it is propeily railed an fn» 
quisitiou. 

For the better uniferstanding the nature of such proceedings, 1 
shall consider the following particulars : 

1. Whether a grand juiy may find part of a bill brought licfore 
them true, and part false. 


2. Whether an indictiiieiit be merely the suit of the king. 

J Wbat matters arc indictable. 

Where a man may Im tried at the suit of the king for a capi- 
^ghuce, without any indictment. 


f 60 Whether a man may be arra^ned on an indictment while ata 
appeal is depending iqpunst him 1 ^ the same odfence. 


(). Who 
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. fi^.Who may and ought to be indictom, and in what maiwpf 
they *01^ be ret|iraed. * 

.7< Within what place the offences inquired of must a|B< 

8. Of the form of the body of an indictment. 

U. Of the form of the caption of an indictmem. 

10. Upon what proof it may be found. 

11. In what cases it may be quashed. 

12. What may be pleaded to it, and in what manner* 

4mto the First Poi|Nt, viz. Whether a grand jury may find 
pamtoithe bill brought before them true, and part false. 

Sect. 2. It seems to be generally agreed, that they must cither 
find billa vera, or ignoramus, fur the whole ; and that if tlioy take 
upon them to find it specially, or conditionally, or to be true fur 
part only, and not for the rest, the whole is void (1), and the 
party (a) cannot be tried upon it, but ought to be indicted anew. 
And accordingly it hathrbecn resolved, that if a grand jury indorse 
a bill of murd^ (6), hilla vera se defendendo ; or hiUa vera for 
manslaughter (r), and not for murder ; or if they indorse a bill 
upon the statute of News, hiUa vera {tl), but whether ista verba 
prolata fuerunt mdiitiosi, ieditios^, vet ft contra, ignoramus ; or if 
they indorse an indictment of forcible entry, ami forcible detainer, 
bil/a vera (e) as to the forcible entry, and ignoramus as to tlie 
forcible detainer; or if they indorse (/') that if the freehold were 
in J. S. or the possession w’cre in J. S. then they find billa vera, 
the whole is void. 

As to the Skcond Point, viz. Whether an indictment be 
merely the suit of the king. 

Sect. 3. It is every day’s prarlice, that it is so far esteemed the 
king's suit, that the party who prosecutes it is a good witness to 
prove it. Alsu it seems to be agreed (g). that no damages can be 
given to the party grieNcd upon an indictment, or any other eri- 
luiiial prosecution (A), notwithstanding the king, by his commis- 
sion erecting a new court, expressly direct, that the party shall 
recover his damages by such a prosecution. Also, where, by sta- 
tute, damages are given to the party grieved by fl*^ offence in- 
tended to be redressed, it (/) seems that thc^||ni|Ot be recovered 
on an indictment grounded on such statute, ^less such method 
of recovering them be expressly given by tntf 'statute; but that 
they ought to be sued for in an action on the stiitutc, in the name 
of the party grieved. But it seems (I:) certain, that the court of 
king’s bench, having the king’s privy seal for that purpose, may 
give to the prosecutor the thin! part of the fine assessed piy a 


(I) only to cbm» wheie the 

gn^ uniDii UiriuttflYm to iiitd port of the 

vat&e ti^ktttient to be tnn*. and part false, and do 
Iial4itli^ iftmi or d^ny tbe fact submitted to their 
endldrjr; IM where thrivatr two distinct counU. 
twu oiii a riot, and the other for on tmolt» and 


the grand jarrfind a true bill os to the 
indorse ignorSRkns as to the riot, this findiD|n||H|b. 
the indictmeDt os to the count found, just muBm/f 
IiihI been originally that one count onljr* Kei 
Fitfidhouse, Cowper^ 325. Trin. S5 Guo. 5. BtiU 







90iimi^fio»ecn6on» ftr Whuttbiwar.' it is 

^U/7 dgjg . practice of tlwt coart, to induo* <te#hrtsiitsHiito«Jt» 
to prosecutors for the costs of tlto |HOsectttMMi, wnd 
ip tOf dstnages sustsined by the ii^uiy whereof die defoiuh 
aoto ere cdnvicted, by iotiinating an ineltnaaon bn diet eoootiiilto 
mit^te tlieifijhie tore to the hing.'^ 


As to the Tiiir%Pqint, viz. Wiiat matters are indictable.' 

Sect. 4. 'I'bcrc can be^ no doubt, but that all capital oriipies 
whatsoever, and also all kinds of isjfonor crimes of a public nature, 
as mispristons, and all other contefbpts, all disturbances of the r«)trAM.aoi. 
peace, all onpressions, and all other misdemeanors whatsoe ver o f "■ twtto. ta,. 
a public evil example against the common law, may be in<li(|||||| ; 
but no injuries of (a) a private nature, uidcss they some waycoiv* Cirnkcw. sf r. 
cem the King. Strwig*, 79f. 

t n«rr. Itst. 

3 nmr. 1698. 1706- irtT. 1731. 1 WU». 501. 


. Also it seems to be a good general ground, that wherever a sta> (s) « Imm. iS. 
tutc prohibits a matter of public grievance to Uie (6) liberties and >65. 
security of a subject, or commands a matter of public (c) con- Vi) tVkv Vs. 
venicnce, as the repairing of the common streets of p town, an of- « ctuhe.VtTT. 
fender against such statute is punishable, not only at the suit of l'>i. R«>momi. 
the party aggrieved, but also by way of indictment for his con- loViIala^*!* 
tempt of the statute, unless such method nf proceeding do it Modi 30 .* 

manifestly appear to be excluded by it, tes. ii7. stS. 

* ' 446. 50*. 614. 

<«■>! Mu<l. 54. 1 SM. too. *30. 1 Ki‘blc,fi09. Fiicg. 47. 65. S(rang<-,0f8. Ikirrow. tt*0. * ScM. 

C*. 19. Vide note (3) infn. 


Yet if the p;urty ofTcndiiig have been fined to the king in the 
action brought by the pnrty, as it is said Ol) that he may in every n tio. 
action for doing a thing prohibited by statute, it seems qiieHtion- * but. lAi. 
able, whetluir he may aftcrward.H be indicted ; because that would 
make him liable to a second line for the same olfence. 


Also, if a statute, extend roily to private (r) persons, or if it (,) j gui. tot.^ 
extend to all persons in general, but chiefly concern disputes of a i Mod. 34. 
private nature, as those relating tof/) distresses made by lords on 
tlicir tenants, it is said tlint oflfences against such statute will 
hardly bear an indictment. (1) (/) i Mod.71. 

1 Livtni. 299. 146. lUymoud. *tl5. 1 Vent. lOl. « In»t. 131, IS*, t K«ble, 687. 607. . 

Also, where e iMatute makes a new olTence, which was no way 
prohibited by tl^lndmson law, and appoints a particular manner 
of proceeding aiffinm the oflTendcr, as by commitment, or action 
of debt, or iofortni|iiou, &r. without mentioning an indictment, it . 

seems 


^ It U not an indicUblc oiTciice to impede Uh: 
ntercoume bj iteliYerin^ handbiut in the 
' *"arr.5l6» nor to tliruw down tkinA into 
aj whidi accklenulty occabion* a per- 
Siruige, 180 1 nor for Siting a hate* 
70; nor for an oOcnoe oKle penal bv 
to whom tbo penalty i« 
pnjr«bi*Rfoc.StflMnfaa8tB: nor foracfhm«uiiqiia- 
fMMrMnJnitfioeof pMoea Cm. Jac.M$; nor for 
cntoffngajfiwdgcrtwii^^aiMgni^ 

VOLa II. * 



or by numbert Icreping another oof of pobweif/n tf 
finaitendfrdwSth vkrlence.or riot, he, .3 Dorr. 1698* 
1708. 17ft7. 1781 ; nor for reiling tfiort tpraruroa 
he. 1 Wilt. 301. 3 Burr. 1697; nor for rxctiulmg 
cooMnonen by mclofting. C« Elia* 90 ; ^ 

attempt to dcmud« if neiUier by falte dlflfona or 
conipimcy. Strange* 793. 666. 6 Mod* 10^ npr. 
foraoertung aoollier* Ld. iUym* Is368t dbr^ii::. 
b rii^l^ n bmcard child into a |nrih||| ScnllP^-' 
66«b i Burr* 1645* 8Vcmy,4oO. 



*00 
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. MMniUp be (e) settled «t this &myr thetkwiB «et 
9 ceo. I. beceuM the nentiening the edier'^tlM 

■tb| seems impliedly to exclude that of^odictm^ 
itmth toen adjudged, that if sudi a statute give a 
action of debt, bill, plaint, or informatimo, or ^berwise, it au^o* 
a proceeding by way of ii^ictment (c). fnlsg|» where a sta- 
tute adds a farther penalty to an offence pr<^ibited by the com- 
mon law, there can be no doubt but that the’^offender may still be 
indioted, if the prosecutor think fit, at the common law. And if 
the indictment for such olTeuee conclude contra J'ormam.staiuti, 
and cannot be made good as an indictment upon the statute, it 
seems (d) to be now settled, that it may be maintained as an in- 
diposent at common law, as will be more fully shewn in the 
^Mowing part of this chapter (2). 

FlU. 47. 65. Str. 67. 679. 87 B. 1756. (b) Rex v. Dixon, Trin. 3 Geo. 1. 10 Mod. 

Modern, 118* 1 Siderdn, 197. seeips contrary, {d) The Norwich Case, adj. Pasch. 3 Geo. 
171. contra. 


(a)Boiid*fGaae, 
^ Goo. 1. 
iSlibw.598,399. 
3K4b.34.773. 
,tl. Jac. 643, » 
"644. « 

3 Modern, 79. 

4 Mod. 141. 
farthew, 763. 
Pa(nic^386J4 
1 3id.ttlil.439. 

6 Ml 

7 

398. 

Sets. Case, 795< 
Ld. Ray. 687. 
991. 

10 McmI.537. 

17 Mod. 104. 
446. 507. 634. 
333. 

1. 7 



SO 3 

ale. 


As to the Fourth Point> viz. Where a man may be tried at 
the sui^ of the kiii^ for a capital offence \vithuut any indictment^ 

I shall endeavour to shew^ 


1. Where one may be so tried as having been taken with the 
mainour. 

Q. Where one may he so tried upon a verdict. 

3. \\'lierc upon an appeal not prosecuted. 

4. Whetlier one may be so tried upon a shcriiTs return. 

As to the first particular, viz. Where one may be so tried as 
having been taken with tlic mainour. 


(tf) Anti*, c. 15. 
s. 41. 

7 H. 4. 43. 

76 Asiiio, 37. 

1 £dw. 3. 13. 
D. App. 130. 


Sect. 5. It is said, that aiiciciitly if one guilty of larceny had 
beeiHdresiily pursued and taken with the mainour (c)f and the 

goods 

S. P. C. 78, e9. 148. 179. Sunimary, 198. 1 Hale, 187. 349. 7 Halo, 146. 159. 

1 AsHixr, 5. F. Cor- 156. 357. 


(7) Witcre new-created oiTcnrcs are only prohi- 
bited by the general prohibifory rlauM* t>f an iK t of 
parlwinent, an Indictment wilt lie. Buta here therr t» 
a prohibitory particular clause, s|iocify ing only par- 
ticular reined iea, there such partiriilur ronirdy must 
bo pursued. Lord Mansfield. 1 Burr. 545 j and 
by Mr. Justico Denison, when* an olTotico, not so 
at common law, is made an oftettce hv act of par- 
liament, an indictment will lie where there is a sub- 
stantive prohibiswy clause, though then* be after- 
wards a fiarticular provision and a particular re- 
medy given ^ but it U otherwise where the act is 
not prohibitory, but only Inflicts the fbrfeiUirQ and 
•pecifiea the remedy. Ibid. true rule seems 

to be this : Where the otTence was punishable bc'- 
fore the statute preaciibing a parttcular method of 
punbliutg it, then such particular remedy- is eu- 
innladve 799.), and docs not take away 

the Carmer where the sutute only 

oiiaets, ** fltaruie doing an act, not punishable be- 
** fore, sliali for the future be punisluible in such 
^^mid such a parliciilar manner,*' Uiere it is nlrces- 
tary to pursue such pardciilar method, and not the 
con|nMiu law ineUiod of indktiitcitt lA. Manafieid, 


7 Burrow, 805. S^*!; see also Hartley v. Hooker, 
Cftwp. 574. Rex i\ Baliiie, Cuwp. 650. If it 
statute enjoin an set to be done, wUltoiit poiutij«g 
out miy mode of punishment, an indictment will 
lie for rliiiobeyiug tlie injunction of the legishiture, 
Rex r. Davis, Sayer, \lt3\ and this mode of pro- 
ceeding in such case is not taken away by a sub- 
sequent statute, poibling out a pacdcular mode of 
puuishiuent for such disobedience, Dougl. 441. 
446. Rex r. Boyal, 7 Burr. 837. Hex v, Balme, 
Cowp. ti48; fur the court of king's bench cannot 
be ousted of its common taw jurisdiction without 
negative words or necessary implication, Cates e. 
Knigiit, 3 Term Rep. 447. ’lliereforc where a new 
otfciice is created by statute, and a penalty an- 
ncxetl to it by a separate and substantive cUiuae, 
the proi^ecutor is not cotifmcd to sne only Jpr tlic 
}ienaltv, but he may indict on the prkira 
for a misrleewaiuir in disobeying the ir*' 
the legisliiturr, Reji v. Harris, 4 Tend 
and wherever a statute forbids tile doing ofl 
the doing it wilfully, althoagh wHHontdnjr < 
motive, It indicta^ Rea «. Sohonboo^t 4 
“ .451. 
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yodb m omy had bmn bromghl ewM^ W&k 

bu^ iMJipIt be tried immediateff without «iiy.iBiiBliwpl|yf md 
timit 'siBfiD have been the proper method of |tfoceeiliBg;]^ai|ch 
Diaoo^wMn bad Uie franchise of it^'mgentkeft, but seena loi.bo 
altogether obsole^ at this day (3). 

As to the ibcond particular, viz. Where one may be so Jk 
upon a verdict. 

Sect. G. It is (o) said, that in an action of trespass in the king*a 
benchf^dcmu/icrc abductu cum boni^viri, if the defendant be found 
guilty of having carried away the woman and goods with force, 9. p.’c. 94, M. 
and feloniously, or ( 4 ) in a coinnion aclioii of trespass in the said Comni^ itfc 
court for goods carried away, if it be found that the defendjmt 
feloniously stole them, he shall be put to answer the felony wm- B. Cwwie,fr. 
out any f^urtlier accusation ; for sucli a charge by the oath of (^) 
twelve men, on their inquiry into the merits of a cause in a court ^ fn sir 1*^1 
which has Jurisdiction over the crime, is equivalent to an indict- 
ment, and the king being always, in judgment of law, present in 
court, may take advanla^ of any matter therein properly tlisidtrscd 
for his henelit. Hut such a verdict in a court which has (c) no Ms. I*. 94. 

Jurisdiction over criniiiiul matters, st'cmH to be of little ftnee, Ik*- r.Iu'Nf'. •'H* 
cause such court has iiothiug to do with siicli matters. 


And it seems (r/), that even in the king's hencli, if on any in- (j) i.-jiUl. 4. .v. 
dictineiit whatsoever, eseept only on inquisition of d« ath, found F. (.Wik-, .l;*. 
before a coroner on his view, a persmi not inenlioned in it be 
found gniltv of the crime whereof other.H aie indiclr'd, U'l .'•nch 
liiiding .shnfl not serve for an indictment against him, hecansc it 
was wholly extrajudicial (c). Jlut micIi iiiidiug of oilier. s guilty, (,) |.s Kd, 4, 9, 
whether in the king'.s bench, or other court of criminal JnrisdiclHin, 
upon an inquisition of death, found before u corom r on view, is 
of greater force, becaii.n; the Jury acquitting the paily so indicted |/)S«pni,e.*. 
(J’], ought to inquire what other person did the fact ; bevMuse it ». .•w. 
appears by a record of the. highest credit, that a |im'son is killed (g). 

. Also, if a person he declared against in a proper t*.ourt, for hav- 
ing been guilty of a inisdemennor, simiii cum A. H. ct i!. and 
thereupon the Jury find A. B. and C. guilty, it seems that such 
veniict will serve for an indictment against tliem, liecause it was 
not wholly extrajudicial. 

As to the third particular, viz. Where one may be so tried upon 9 Hole, 149 *, 
an appeal not prosecuted, the following particulars seem most 
remaiiable. 


Sect. 7 . First, That an api>eal by an innocent person, and an (4)s.F.Ca4r. 
appeal by an (A) approver, are equally favoured in this respect. i4fi. 

Slim. 199, 900. 
B. Appcsl, BSm B.Oof«a. 14. 49. 

Sect. 8. Seconi>i.y, That regularly where a person is indicted (0 S«m. 199. 
aratillMtealed of the same (t) crime, and the appeal is not prose- 

^ < cuted,Jpp.C. iw. 

ITiti. •tid iImI proceetiin^ upon the main* t8 Ed. S* Cm 3; «mI 4S Ed. d. c» J» VIdt A 
mt am wlMdljr talm sfray hj 95 ETub. cw 4* lUka 149# 
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^*'***^^ arraigned upon the IndictniaM^at upon 

♦ Ed.*4!ia' the a^al. • 

B. App. 9*. 149. S. P. C. 147.. F. Corone. 114. 

tf6)S.P, c,i^^ .Scr/. 9. TunnLY, That (ft) if an appellant be hdl^^in an 
]t!ApuT6V.iso. ogp^^itl hy writ, before he hath declared, the appellee cannot be 
F!curunc,‘i66! an^igncd at tlie king’s suit on the writ of a^eal;* not only be'* 
^!M. 367.3ti^ cause it contains no certainty of the circu^Pfitanccs of the fact, 
86, 87"&cf^' *" is the proper (r) office of the declaration to ascertain ; but 

id) Sem^ 9$. ». also because, for what appears to the contrary by the record, the 

(d) have been purchased by a stranger; and tlkrefore 
B.Ap|i.'67.i.'Jo.' *'**^^' *^**’*® seems to be in the discretion (e) of the Court, 

97 Anixe, 7 . either to dismiss tlie appellee, or to bail him, till it shall appear 
there will be any other prosecution against him. But if 
198 ^ 3 .^ 7 '!’ *•“ appellant, by writ, lie nonsuit after declaration, or any appel- 

(/)S. P,C.i48. laiit by bill *>r approve^ be nonsuit, it seems (J^) that regularly 
^iiimry, 199, tlic appellee shall be afraigned at the king’s suit, on_ the bill or 
U. Appeal, 67 . declaration; because they must be as certain as an indictment, 
and cannot be commenced but in perso(|| 

118* to. Fourthly, It seems to be a settled rule, that where- 

F* Coruiie*. 869 ! <!ver an appeal is once well commenced, and afterwards so far de- 
li. Coroiie, M. tcmiincd, without a full acquittal, that neither the same, nor any 
(A)S^i‘*r 148 (£[)otlierplaintiir, can never bring another appeal against the same 
Siiiii.'vo(»r * apjiellee, he may be arraigned upon the bill or declaration, at the 
1>. Apprni, 97. suitof the king; as where an appellant, having a good title to the 
(i‘) s*uin"l 99 ^' makes a release (A) to the appellee, hanging the action, 

S. Im" 117 .’ sulFcrs a ( 1 ) nonsuit, or (A) retraxit, or (/) demurs to a good 
c. Kiiz. >tr>o. pica or issue tendered by the appellee, which demurrer is adjudged 
ii* him; or where such an appellant or approver, (m) confess 

F. UiliiK. 47 . * ibeir appeal to be fslse (n), unless they make such confession in 
147,1-18. ^ the field, upon a trial awarded by buttle; for such confession 

(On’\or 190 “mounts to a vanqiiishment of the apfiellant or approver, and 

(iM)S'!iM:.i 4 n. cous^pcntly is a full acquittal of the appellee; after which his 
F. Uitroiie, 103 . life shall not bo brought again into danger for the same crime. 
i 3 *As 3 ‘ue**’io seems to be the only reason why after such a vanqui.sh- 

Suiii. 900 ’. ment, or a verdict in his favour, an appellee shall be discharged, 

47 Kdw..3. s. as well against the suit of the king, as that of the party. But it 

16*49‘'78 ^* *but in all other cases whatsoever, an appellee, in an ap- 

lJ.*Ai»vi«i»l. .'i3, pe“l well commenced, being wholl^ischarged of the suit of the 
(n) 9 i 11 . 6 . 34 . party, may be arraigned upon the ^p$al, at the suit of the king. 


K 47. 

147. 14U. 
ik) S. l\ C. 
(0 


B. Ai»vw;i»l. .'i3, pe“l well commenced, being wholl^ischarged of the suit of the 
(n)9i 11 . 6 . 34 . party, may be arraigned upon the ^p$al, at the suit of the king, 
whether such discharge were merely owing to the act of the party, 
(i>)s’.l>. c. 147 . m the cases above-mentioned, or to the act of the Court; as 
SI l-^l. 3 . 17. («) where an approver is judged to be hanged before he hath per- 

**-'*^*'‘‘^ ^*** appeal ; or (/>) partly to the act of law, and partly to 
the act of the party, as where an ap|:H>al by a woman for the death 
of her first husband, is abated by her mariying a second ; or w’here 
(fVl 7 F4)..3. 16. an appellee is discharged of an appeal, for not (7) having been 
F.Cor. 104 , made a defendant in a f<»rnier appeal, brought by tJie same appel- 
lant fur the very same fact : or whether such discharge is mprely 
(r)s.p.C. 147. owing to the act of Gon, as (r) where an appellant dies m m||nil 
r • ^*-'“*h, while the appeal is depending. It seems indeed 

& Appeal, 4k holden in the Year Book (s) of 4 Hen. 6. as a general rule/tiffkt 
wherever a writ is abated, ^the^ectaration depending upon it is 

determined 
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and contequendy, that the appellee 

answered* tWwin the 


arraig^^Hpin it» ^ Dut to this it may be 

very it is dibwcil, that after a nonsuit in am appeal, the 

apiwlffeJiMy be arraigneii at the suit of the king ; aiul ii seems 
ciinictilt to give agp-easoii why a writ is not as hiuch lietertiiincd 
upon a iiptiii an ubalcmcnt* 'Fo ulut'li niav be addAi, 

that the point a(IJi|||^eil. which was this, that where a wiit abates 
for a luisnuiiicr, thF' defeudant shall not be atraigiitMi at the suit 
of the kiug. seems plainly to go on this ground, that where a suit 
is ill-t:qninieueed* the king sh^|l not ha\e a greater advantage 
from it than the party might have had ; and tlieiefore the opinion 
above-nientionetl. being also ttontrudicted by the best (r/) authu- (<») S. T.C. nr. 
lilies, seems to be of little weight. * 


Sect. 1 1. Fifth I.V, That wherever (A) an appeal abates for an j, 
insuflicieney of the writ, or is barred f(q| w‘ant of a good title in V. t'4*t.>i^! 
the appellant, or for any other matter which shews it was ill-eoin- :tx 

niemred, the defemlant ^lall not be arraigned upon it at the suit \"”iVr 'iV 
of the king, because it wbver had a good foundation, and cannot y. 74. 
give a greater advantage to the king than to the party himself who I4i. 

sued. And, llwrefore, it seems to be agreed, that ii’ an appeal be '{o 

abated for want of form apparent iu the writ, a.s (c) for the oniis- li. Apiiml, .vh. 
sioii of the word “ lutltena,” or false (d) Ijaliu, or for any other (e) («<)>*••"»• 'os*- 
apparent defect; or if it bu abated for a defect not apparent of 
itself, but disclosed by the pleadings of the parties, as fur a ( /’) ( i ) ii. App.Vl. 
niisnoiner, or wrongful addition, or any such like iiisuflicieiic) ; f-( <»< t -'. xi.l. 
or if it he abated on account of the disability of the appellant, a.v 
by the plea of outlawry (g) fur felony or trespass; or if it beput siim. tfM. 
without day upon a plea of exconiniimicBtion of the appellant; or iv>. 

(/f) if it he hai red by a release made before the commencement of j,' 
the suit ; or liy reason that the time for bringing it was elapsed iiu. I'ls. 

(i) before it was commenced , or because the appellant wfMjars >7 A«»isr. 76. 
to have never had any right to bring it, as where in an ap|^.al by im! 

one as wife, it is found that she was (k) never lawfully married f. Cumnri is.* 
Uv the deceased ; or in an appeal by one as heir (/) to bis father, 
it is found that he hatli an ehler liruther alive bv tin; same futlier, 

&c. the appellee shall not be arraigned upon the appi.'ul at the (A;S. i’ C. I 49 . 
suit of the king, but shall be wlndly discbaigetl of it. lint wbercr '»• 

an ap|>eal is put witboiit dai on the plea of (/m) exeonimuniea- yV A"„i«rs!v^* 
tinii. the appellee shall be wnainprised fiom day to day till the it. A(>|m-sI, ri’a. 
plaiiitilV be absolved. And notwilbsianding it stteins to be liuldeii 
generally in some (n) books, that where an appeal is abated for 
any of the insufficiences above mentioned, or barred, the appellee (m)S. 1 *.C. }VJ. 
shall be set at large, and be discharged, as well against the king t->i. 4. a. .1. 
as the party, yet (o) surely this must be understood only by such 'f.'VuI^u**.* 
cases wherein it appears that neither any indietinerit is preferred, (») lu itlw. .1. 
nor intended to be preferrevl by the king, nor any otlier appeal 
preferred, nor intended to be preferred by the same or some 
uth^m|)arty; for otherwise surely it cannot but be intended, that 17 A»Mcr,’t 6 . 
it anjltt be in the discretion of the Court, upon consideration of 
tb^lBrcumstances of the rase, either to commit or bail the appellee * 

for 701 . . 104 . 

t. H. NuriAiMlity, 

$3. («) Sum* 900. S« P. C. 149. 67. 130. F. C'oiunc^ 29U' 337. F. Error, 
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M W, Cor. 387. for « ivMonable time, in order to answer socli fuctterilMrof^pitkMi^ 
S.P.C. 149. ^ (a||&' biq<jNlii*n to his good b^aviour for ^|prtain tyv^&c* 

Sett. 12. Sixthly, Tbat^hatsoever^inaj be 
appellee either iif bar or in abatement of an appeaB^^lc it is 
{ft)S.P.C.i7S. carried on at the suit of the party, may (b) as welhbe pleaded by 
Cju.P. Cor.4i>s. him, when it is prpsecuted at tlie suit of tiie Jwigi as (c) tliat the 
^^>21 fid. 3 .* appellant suing an appeal of death as wife wthe deceased, was 
17 . so. ‘ ' ’ never married to him, or (d) that she is outlawed, &c. which de- 
ll. Coronc, -37. peuds upon the reason taken notice of in the precedent i^pitions. 

viz. that an appeal shall not give the king a greater advantt^e than 
the party himself who sued it. 

(e) P.Mun. de Sect. 13. SRVKNTiiLY,That(e) wlicrcvcranappellctys arraigned 
imia, istt. upon the auia of the king, he may plead the king’s pardon, in xltc 
8.**?! c!Vo 4 . same manner as if he 1^ been arraigned upon an indictment ; 

CoruiH!, sb. but if an appellee, wh^by such a pardon discharges 

** himself of an appeal at the suifwlme king, be also indicted, it is 
rf)8.P.c‘loi. adviseable (J') to take care at the sauiel^ne when he is in such 
Sum. 301. manner discharged of the appeal^^to have a cesiu'r of pruet‘.<i.s 

4. 10 . entered uti the indictment, to prevent tlie ve\utiuit of a causeless 

l-Cotom-.t-V proseciitiou upon it. 

As to the fourth particular, viz. Whether one may be tried at 
the suit of the king fur a capital ofteiiee, without any indietiiient 
, upon a sheriff's return. 

fx)«llnlr, 151 . iS’ccf. 14. It seciiis to be generally agreed (g), that neither the 

8'liwt**5o sheritPs return of u resc«ms or an escape, or of any other matter, 

(ft) C. .11. siiy other reeortl w liatsoever, e.xcept only an appeal or imlict- 
04, 9.^. nieut, or soniething c«juivuleut thereto, as the verdict of twelve 

1 men, liniliiig a man guilty in such inaiiner as is above set forth in 

r. Cor.* 4 U.i 19 . ihu sixth section of this chapter, cam at this day, put a man upon 
H. Cyrillic, I ;lo. his til|||||^ for a capital otfcnce, as llcing contrary not only to the 
Su|>. c.i9.». common law, but tp (/<) Magna Ciiakta, and other (i) statutes 


(g) S llnic, 151 
Sum. VDI. 

S lii.it. .50. 


H. Cyrillic, l;K). his til|||||^ for a capital otfcnce, as llcing cu 
Su|>. e. i9.». common law, but tp (/<) Magna Ciiakta, 

I .. . r ! A 


(iV 9 H. s. r. made in nllirmance of it. 
s9. 

35 £<i, 3. dc proditkiniluif, c. 4. 3U Kdw. 3. 3. 


37 Edw. 3. IB. 


As to the Fifth Point, viz. Whether a man may be arraigned 
on an indictment, while an ap|>eal yj|^e|>ending against him for 
the same olfencc. 

Sect. IJ. It seems (A'), that it was the common practice before 
3*11^. statute of 3 Hen. 7. c. 1. wh»-ther any appeal were depending 

S. r. C. 107 . or not, not to try any man, upon an indictment of murder, before 
CVir. 44.87. the year and day were passed, le.st thereby the suit of the party 
7 11. 4.30. should be prevented. •* such regard were had to an appeal 

where nonp was dcpeiidiiig, it cannot be thought but that much 
(1)44 Ell. 3. 38. (/) greater was had to one actually depending whether before or 
** y 1 *** **’ after the year and day were passed (tfi). Yet it seems, that the 
Flcw.mflti. never in any case peremptorily bound to susMttjiAtlie 

F. Respoii'. 3(>. proceedings on an indictment in re.spect of an appeal, li|Em|^ 
always in discretion, whenever it should seem proper, pro&cofMi 
St indirtmont, hanging an appeal* And accordingly we And, that 

F. Con^pir. ^ 

P. Corune. Qu. F. Cor. 114* Appeal. 
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in (a) in tibe old Book** whm it u lioMen,<,^t^ 

an lHli infant, the jparol (b} should ^ffl»nt^^|jiU Ju» 

Coim hitve procetHivd to try a man u^li u uidict*' 
med^^Bjrn^ apical ha an ii^ncnrus de|)euiltng againn biw* to 
preveiirWe delay, which coultl not but be uccahioned. if the pro* 
ceedings should be deferred till the appcUaiit should eome tp ^1 
age. Also (r), u Iwe a writ of appeal of robliery hath been sued 
out against a perUm under an iiidictinent for tJie same rubbery, 
and ready to be tried, the Court have refused to put off the trial 
of tfaadpdictment in respect of^uch w rit of ap|teal ; because be- 
fore the appellant hath declare* it liotli not jiulicialiy appear that 
both the indictment and ap}M'al arc for the very same fact, lint 
if theft; was no such special reason to imiiiee the Court to prti* 
cend upon dn iudirtment while an appeal is depending, it serins 
to have been the general (</) practice to shspend thtf ptorct^lings 
on the indictment till the appeal were dgp'rmiiicd. 

As to the SiKTii Point, ho may be, and ought to be 

iMiicToHs, and in wli^^manucr they are to be rctiirmrd. 

I shall endeavour to shew^ 

1. How these matters stand by the common law ; 

2. How by statute. 

As to the first particular, viz. Who ought to lu! grand jurors, 
and how returned by coiiimoii law. 

Sect. K). It seems clear, that by the eoniiiioii law every imiict* 
mciit must be found by twelve (e) men sit tlie bust, e\i i\ (J‘) one 
of wbom ought to be of the same (g) eoiiiit), and retiirm d by the 
sheriff, or otlier proper ofliei r. witlioiit the uoniiiiatioii of any 
other per.soii w Italxiever ; ami ought also to be a rreeiiisiil, and a 
lawful liege subject; and woiisei|uetitl\ neither uiifleygpit (/<) 
attainder of any trea.son or felony, nor a (i) villein, nor tfVli, nor 
outlawed, wlietlier for a eriiniiiul matter, or, a^ (/:) some say, in a 
personal action. 

(/r") 2 lloll. Be. (A I ;* TiiU. .te. (i) Pciplmm, sue. 1 ItisL ].>«;. (A) 2 lUIr, li5. 

*il 11. 6. M. Vide ¥. Pro. SOU. gu. C. Cur. IM. U7. 1 1<HI, I'M. 

And from huiicc it scniMuIcar, that if it appear by the caption 
of an iiidictinent, or otlg||'^e, that it was found by (/) less than 
twelve, the proceedings h‘|H>n it will be erroneous (»/}. 

21 ir. o.<do. Qtt. C. Car. 

Also it seems, that any one who is under a prosecution for any 
crime whatsoever, may, by the common law, before he is in- 
dicted, challenge any of the persons ictrltncd on tlie Grand Jury, 
as bding outlawed for felony. &c. or villein.s. or returned at the 
instance of a prosecutor, or not rctiirmrd by the |nroper officer, &c. 

Also many indictments in inferior (a) courts have 
lA|Nn||||^uashed for want of the words prvbonim et legaiium > 
kominUm/’ in the caption of the indictment, setting forth by what 

‘ person 

C.Jac.«M. Palok|pt. «RaU. 400. 9R. Abr.Ot. 


(a) F. Cotunr^ 

59 0 , 

41 I K 

V.F.Cor.114. 
n VaH, 5. tx 
IK Appe«l» lOS. 
119. 

(h) iS Aittii. Id. 
F. Age* 41. 47. 
17 9. 

IW'^p^al, lOV 
Su|i.c. 95, ii.30« 
(r) :H H. 6. Ha 
F. ConalICa 18 . 


(ri) Dyer, fWK 


(r) (\ I'li*. 

Viilr ‘i Hur, 
ItftMI. 

:i ln»t. MK 
*j :ui7, 

To I aU I -V*. 

< /' > Srr Pmtfll. 
II H. 4. 9. 

5 liiht. 59, 5.1, 
:vi. 

19 

.1 Iii«t. 59. 

(l) C. KJt£. 
OSi. 

(m) 11 11.4. 'll. 
ll. Off. 189. 

11* ludR't. 9* 
134, 135. 147. 


(«> I Ktf'bU*, 
099. 

9 K< l>U*, 47 J . 
\A, KuynioDd, 
599. 609. 

3 Modcni, 199. 


r<i>C.£lit.75K 
PophuB, 909. 
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(«) 1 KcMe, pwima it w«t found<a). But this is saki to bo so ^ 

J»* an indictnicnt found in the court of king^btpch, or^MIL^* 

1 ££ 1 ,%. counties palatine, and hath been^flflefl ( 6)«VQpttHhl as 

(S) t to iiidiOTnents in other courts ; because all men shall intended 

aoa* to be honest ami lawful until the contrary appear. 

C* Jac. 41. 1 Sid. 106. 367. Q«. 9 II. Ab. B9. 


(e) 11 If. 4.41. 
V. Indict. 2.*>. 
Coronr, fin, 

B. Indict. 3. 
Infm, a* 97. 

( 1 /) s.Pxwm. 
If Coke, «M>. 
Sum. 909. 

3 I flit. 39 , SJ, 
Cl4. 

Vide C. Car. 
134, 136. 


Sect. IB. It is resolved in thc(c) Year Bodi of 11 Hen. 4. by 
the advice of all tlie justices, that one outlawed on an indictment 
of felony, may plead in avoidance, of it, that one of the i^|||ictors 
was outlawed for felony, &c. But it seems to be the general (li) 
opinion, that this resolution is rather grounded on tlie statute of 
1 1 lieu. 4. c. i>> which was made in the same term in which 
this resolution was given, than on the common law ; but it ap- 
pears by. the very same Year Book that when this plea W'as first 
proposed it was disalto.ped ; from whence, as i suppose, it is 
collected, that the aub'se({iieut rj^lution was founded on the 
authority of the said statute, which mav be intended to havtr 
been made after the plea was disaliowcm and before the stibse- 
<|ui‘nt resolution by which it was adjudged good. Yet, consider- 
ing that the said resolutioii was given in the begiiiniiig of Hilary 
'i'eriii, and that the parliament which made the said statute was 
not holden before the beginning of the .saute teriii, and therefore 
it is not likely that the said statute was .so soon made ; ami also 
considering, that tlie .said resolution was given by the advi(QC of 
all the judges, who se«‘iii to have been coii.suilcd about the vali- 
dity of the pica aliove-nieiitioned at the common law, and takes 
no manner of notice of any statute, but only «>f the law in gene- 
ral, it may tioservu a qiicstion. Whether such plea be nut guoii at 
the coniniou law ? 


V«l»! 9 It. .'t b. 
6*t. r.iH. 

t'Jix. 4l;r. 
t'. Jw. (>79. 


Sect. 1 9. I do not find it any wh(*re holden, that nom* but 
freehobk'rs ought to be returiuMl on a Grand Jury (4). But how' 
far tint nlw is in this respect altered by the statute, shall lie shewn 
in the twentv -first .section. 


As to the second particular, viz. How the matters above- 
inentioiicd stand by statute. 

Sect. 20. It is enacted by the statnjc of Westminster the Se- 
cond, r. 28. ** That old iiu'ii uboalplhe age of seventy years, 
“ |H'rsons perpetnallv sick, or infirm at the time of the summons, 
or not dwelling in the eoiuily, shall not be put in jurie.s or 
** lessier assizes.” And the eipiity theri'of, and the rt^ason of the 
thing, seem plainly so far to extend to grand juries, that if it 
shall ap})ear. that any of the |H?rson.s aliove-mcntioned be re- 
turned on a grand jitry^llic court, into which they are returned, 
(r) t Iioi, 4ta. easily excuse their non-appearance. But it seisms clear (e), 
that any surh iiersnirs tieing retiirm^d on a grand jury, may tavv- 
V •****^'"*' npim it, if they think fit. Neither do I find that they 

liwi/ have an action on tlilh said statute for bei^ so returned; fiv 

447 , 444 . the vrrit (./') in the register grounded on and reciting the statutf^ 

mentions 


(4) IVy (W^la to be j||>it eaiac it i 


t» uBoertaio. S Hate, lAii. 



Ck;S3. OF imUTTMEm. 

fwotubitioo of it to be* Uiat men abov« iIm age of 

^all not be put in 4uti»u,JurmtiSf vet reco^^miMutiitua 
a/tfnigE wiuch ei^^tsions seem proper for petit ju^s only ; 
witeretM «tlie (n) writ grounded ou the »t«tute of Arnmti super 
Chartas, set forth «t Urge in the twenty^rst ' sectioii, recites tlie 
prohibition thereof to be. that none of the perspiis in the wnt 
meiitioiicd shall be put in inquisitiouibus.uee juratis, which cxprcs> 
sion seems to bc*^of a large extent, and to take in grand as well 
as petit Juries, by which it seems clearly to be implied, that in 
the Judgment of those who fprmed the said writ, the statute last 
uientioned is more geiienil than the former. 

Sect. 21. it is farther enacted by the al>u\e-nu'nticiitcd statute 
of Westminster the second, c. .“IK. ** That lunic shall be put in 
'‘-nssizes or juries, though they ought to be taken in the proper 

county, who have less tenements than to the value of twenty 
** shillings yearly.” And itris renuirtMl%y the statute of 21 ICdw. 
1 . conimoidy culled the statiHi i>c hii nui pminnli suiit in ussisis, 
*' that they should haw teneincnts to tnc value c»f fotly shillings 
“yearly;” l*ro\ided, "that before Justices in eyre for eominou 
“ pleas in their eyres, and also in assizes, and Juries, which shall 
'* be taken in cities and burghs, and other trading towns, the same 
'* may be done as was accustomed And this exception is like- 
w’isc mentioned in the (b) writ in the Hegister, which seems to In; 
grounded on both these statutes; by whirh it appears, that 
neither by the common law nor by these statutes there was any 
necessity in prc*eeediiigs before justices in I'yre, &c. |hat petit 
Jurors should be freeholders; and if sit, it seems probable that 
there is no greater necessity that grand Jurors making an inquiry 
before them should be freeholders ;*and if a grand junw before 
such Jiistiees nec«l not to be a freeholder, why should there be a 
greater necessity that a grand Juror befoie other justices nhonld 
be a freeholder f And it ia farther remarkable, i bat thaw above- 
nirntioned writ in the Register, which seems to be gioWided on 
these statutes, mentions only persons put in nsnsis, Jurnlix, vei 
recognilionibus ntiquibus: To which may be added, tliat the (r) 
several subsequent statutes, which require that none but free- 
holders and copyholders of lands of such a value shall be returned 
on Juries, expressly extend only to Juries returned for llm trial ul 
issues, except only the (r/)i|||mtutus concerning iridictmenls in the 
shcrifTs torn, which rcqUireTtiit^t every Juror finding such iudicU 
nient shall have twenty shillings yearly of freehohl, or twenty-six 
shillings of copyhold, and also except o lien. 7. c. 1. which 
requires, that every juror of an inquest, by which Justices of peace 
shall inquire of concealments by other inquests, shall have te.nc- 
ments of the yearly value of forty slii|^gs, and also except 3d 
Hen. a. c. 2. which requires, that cverjrilndictnicnt in the county 
palatine of l^ncaster, of persons supposed by the same indict- 
ment to live ill some other county, and also every indictment in 
any other county, of persons in the same indictment, supposed to 
five ti| the said county of l^anrastcr, shall be taken by such 
Jurors only as have lands to the value of one hundred shillings : 
ail which seems to make it doubtful, whether tlicre be any neces- 
sity either by the common law prj^alote, that a grand Juiy in any 
other case must be a freehold^ A, 

i Sect. 


m 


ITS. 

V. N.lt. tftS. 


(/f> IBf. 

F. Nv R lfS6. 

\ itif* e U. Abr* 
i\i7, 


(V) lls-ll. 

*1. •{. c. ,1 
:i.j ti. M. 1. 1;. 

^7 K1U> 

4 Ss W. Niitl 
M. c. « 

7 Ai « W. 3. 

:S Grn. «. i . *5. 
(ti) Vitir c. 
to, 66, 

67 V 6H* 


(^) \"tflc wnpn, 
note lo icetion 
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Ska , It i« enacted bjrfiB Edw. 1. fnmnionly ceiled tlie sta- 
tute of artieuli super ^rtas, capj Q. ** Tha t iR sheqfc air lMdliff> 
** shall timpanel in inquests, nor in juries, oii|||pnaq[|P|^ilm^ 

** others^or otherwise than as is ordained ^ statute : And that 
** the^ shall put in those inquests and juries, such as be next 
neighbours, must sufficient and least suspicious.’' 

And the like is enacted almost in the very sam# words by 48. 

Etiw. 2. c. 11. And it is farther enacted by the said statute 

urticuli super chartas, '* That he who doth contrary, and is at^pted 

“ thereupon, shall pay unto the plaintiff' his damages doubi^and 

'* shall be grievously amerced to the king.” 

• 

SliMi..vii. And the said statute of artieuli super chartas is said by Sir 
ICdward Coke to extend to all suits or proceedings, cither critni- 
iial or civil, real, personal, or mixed, public or private, assizes or 
inquests : and surely that.,^art of it which ordains, ** that the most 
“ sufficient and least suspicious shall be returned on all juries,” 
is so agreeable to common right and natural justice, that it canruit 
but be thought to be in affirmance of the common law, and 
equally to extend to grand and petit juries, and consequently if 
any officer shall be "wilfully guilty of an oft'eiux; against it in tliff^ 
return of any jury, he cannot but be punishable for his contempt^ 
at tlie suit of tiie king. 

And it is enacted bv 23 Edw. 3. c. fl. ” Tliat justices of assize 
shall have coiiiini.ssioiiM sufficient to inquiiv in their sessions of 
** sheriffs, Kc. for putting into panels jurors, suspect and of evil 
fame.” 

And it is further enacted 34 E«lw. 3. c. 4. ** That all panels 
shall be tnade of the next people, which shall not l>e suspect nor 
*' procured. And that the ministers which do against the same, 
*' shall |w punished bi'fore the justices, who take the inquest, 
” accortniig to the quantity of their trespass, as well against the 
** king as against the party for the quantity of the damage v||iich 
'* he hath suff'ered in such manner;” and both these statutes seem 
equally to extend to the undue return of grand and petit juries. 

But it is observable, that tlie clause of the above-riscited statute 
of artieuli super chartas, which orduiia, *' That the sheriff, &r. 

shall render double damages.” oki^ds only to juries returned 
between party and party, because it says, that be shall render 
them to the plaintiff, which is a denomination never given to the 
king or prosecutor, where the proceeding is by w*ay of indictment ; 

M Rrciitt. 178. and accordingly we find that the writs in the (o) Kegister grounded 

F. N. & 185 . 011 (1,19 !ita(utc expressly f** suits between party and party. 

Sect. ^1. But tlie principal statutes relating to the return of 
grand juries arc 1 1 Hcii. 4.’c. 9. and 5 Hen. 6. c. 12. the first 
whert*of is as followeth, **. Because that now of late inquests were 
** taken at W cstmiiister, of persons named to justices, without 
** due return of the slwriff, of which persons some were outlawed 
** befcMrc the said justices of record, and some Aed to sanctuaiy 
for treason, and some for felonjL there |o have refuge, by whom, 
as well many ofi'enders wemlildicted, as other lawful liege 

leople 
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of oar lord die king, not gtulcv, by conipiracy, abetment, 
' ginajlyo of other perxmi*, for their special advan> 
. ^ulai^|k;ie, against the course of the coa||uun law 
“ used and accustomed belbre this time." Our sauMord the 
king, for the ^catcr ease and quietness of his people, willelh and 
granteth, ** 'I'hat the same iiidK-tnient so made, with alt the de- 
“ pendance thereof, l»« revoked, aiinidled. void, and holdeii for 
^.uoiie for cv^: And that front lieiiceforth no indictment be made 
i*hy any such persons, but by inquest of the king's lawful liege 
'* peqmlc, iu the manner as was used in the time of his noble pro- 
** geimors, returned by the sheritls, or hailiHs »)f franchises, w’ilh- 
** out any dciiouiiiiatiuii to the slieriil's, or bailiffs of fraiiehises 
before made by any person, of the names, which l>y him shonid 
" be impanelled, except it be by the ofltcrrs of the suiil sherifis or 
bailiffs of franchises sworn and known to make, the same, and 
*' other officers to whom it pt itaiiieth V>* make the saiin; uccord- 
ing to the law of Kiiglainl : and if any indictineiit be made here- 
'* after in any point to the contrary, that the same iiidiclnient be 
also void, revoked, and for ever liolden for none.” 


In the construction of this statute the foUow'iiig points have 
Ipen resolved : 

Sect. 24. (rt) I'litsT, That w here a peisoii not retiirin d liy the («) t’.*. !»i». 

sheriff on a grand jury proeut e.s his name to be n*ii<l niiioiig those ^ 

of otliers wIki weie actiiaiir returned, wlieietipoii he is suorii of 
the grand jury, fie. he may Im* iiidieted, either in the King's 
lleiicli (/>) or lu fore justiet s of oz/er and fe/vw/wer, foi his con- (11 Suitin, c.>. 
tempt of the .statute; and being iuiiiid guilty, may be fined and ** '*'‘' 
imprisoned; and yet the statute doth not e.\pressly proviih* that 
any sue.1i person sliuH be any way ptknislied. but only thattlic in- 
dictment sliall be void, &c. 


•SVef. 25. (r) Sr.co.sni.Y, That indietmriita of offences iiotMittVot. 
capital, are as much witliin the statute a.s indictments o(j| treason 
or felony ; and also indictments before jiistiees of peace as innrli J j 
as iadictments before superior Justices ; but it hath been (r/) c. Car. i.^ 
questioned, wdiethcr a coroner’s inquest be within ihi- purview of 
it. 

Sec/. CG. 'FitiRoi.y, That a person arraigned upon any hi- (_••) Sun*, sag, 
dictinent taken contrary tp,the purvM|W of the statuU* (c), may 
plead such matter in avuidtlf^ of the iiidictnieiit, and also picaii 14 , 7 .”* 
over to the felony. * Jt»u 198. 

Sect. 27 . Focuthlv, That a person outlawed upon any such 
indictment without a trial, may also shew iiiavoidauce of the out- 
lawry, that the iodictnieut was taken contrary to tile purview of 
the statute, as seems fully to appear from tliu (J') abovc-mcii- f/> S»n>. ». I7. 
tioned Year Ilook df I i Hen. 4. pi. 4n But if a |>erqpn, who 
i.s tried upon such an indictment, tqjfie no such exception before 
his trial, it may be (g) doubtful whether he may be allowed to (/.) rt tmi. -gik 
take such exception afterwartls, becadse he hath slipped the most >*•*«*• 
proper time for itjjl^xcept it can be verified by ffie records of the 
saatie court wherein the indictment is depending, as by an oiit- 
lawty in such court of one of the indictors. Sec. in which case it 
is (k) said, that any one, as mforni tlie court of (S) 3 intt. M. 

k. 
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4i. pt. a. 

Sum. flit. 

S« ft C» 88« 

S Inst 33* 

(6) Cm. Car. 
154. 147. 

1 Jotm. 19B. 

5 lust. 

(«) C, Car. 147. 


(il) Jones, 198. 
C. Car. 13^1. 
147. 

Vide sup. s. 10. 
f Hale, 163*. 

For other pat it- 
culara relttUiig 
to juries, rtclc 

4 & 6 W. 3c 
M. c. 24. 

7 At 8 W. 3. 
c. 32. 

5 4c 4 Ann. 
c. 18. 

5Cjeo.2. c. 26. 
4 Oeo. t. C.7. 
a.d» ‘ 


N. B. If the in- 
habitants of a 
hiiiidrefl have 
enjoyed an iin- 
tnetiiurial vs- 
emption fn»m 
serving Ufton 
juries, tlwy are 
not liable to Ihs 
luinmoneit uti* 
der any of the 
diiTeient sta- 
tittrs rrUtivo to 
iurorit. 

llougtas 188. 


f Hdk, 166*« 
5 Inst 55. 
Con. S.P. C. 
88« 

4St.Tr. i9X 


Sect. 88. (a) Fifthly, T%at if my one of tbelprMid jur^, who 
• find an indictment, be within any one of^^exceptioiia in Uie 
statute,.^ vitiates the whole, though nMH|s> many Snexcep- 
tionablt^wrsons joined wiUi hhn in finding 


Sect, 89. Sixthly, That if a prisoner, indicted of felony, 
offer to take any such exception, be shall, upon bis prayer, have 
(6) counsel assigned him for his assistance in it.* ^ 

Sect. 30. (c) Seventhly, That the court needs not admit of^ 
the plea of the outlawry of an ihfiictor, in avoidance of anj^ucli 
indictment, unless he who pleads it have the record ready. 


Sect. 31. It seems somewhat questionable (</), whether out* 
lawry in a personal action be within the purview of the statute. 

Sect. 38. It is recited by the above-mentioned statute 3 Hen. 8. 
c. 18. ** That many oppressions bad been, by, the untrue de- 
** nieanour of sherins and their ministers, done to great numbers 
** of the king’s subjects, by means of returning, at sessions 
** holdcn for the bodies of shires, the names of such penons, as 
for the singular advantage of the said shcrift's and their minis- 
“ ters would bo wilfully forsworn and pe^ured, by the sinist^ 

*' labour of the saidshcriffs and their ministers; by reason when 
“ of many substantial persons (the king’s true subjects) had been 
** wrongfully indicted of divers felonies and other misbehaviour 
by their covin uiid falsehood ; and also sometimes by labour of 
the said sheriffs, divers great felonies had - been concealed, and 
** not |>rcst'nted by the said persons, by the said sliuriffs.aiul their 
** ministers partially returned, to the intent to compel the ofl'eud- 
** ers to muke fines, 4tnd give rewards to the said sheriffs tfnd 
“ their niiiiisters.” 


And thurcu|>oD it is enacted, " That alt panels be returned, 
" which be not at the suit of any party, that shall be made and 
put ill by every shcritT ami their ministers afore any justice of 
“ gaol-delivery, or justices of peace, wlierectf. one to be i^the 
“ quorum, in their open sessions, to enquire for the kiiig.4*all 
** uc reformed by putting to, and taking out of the names of the 
{lersons which so be impanelled by every shoriflT and their 
'* ministers, by the discretion of the same justices, before whom 
** such panels shall be returned. And that the same justice and 
justices shall command every sheriff, and their ministers in hisab- 
'* seiicc, to put other |H'rsous in the same panel by their discMlioiis : 
** and that the same nanel.s so reformed by the said justices b<; 
** giH)d and lawful. And that if any sheriff', o^any their minister. 

at any time «Io not return the same panels so reformed, that 
” then every such sheritf. and minister so oflFcnding shall forfeit 
'* for euffy such offence twenty shillings, &c.^ 

Sect. 3:>. It hath been rel'bived, that this statute doth not take 
away the force of the above recited statute of 1 1 Hen. 4. iu any 
point wherejn it doth not expressly vary from it; from whence it 
follows, that if any of the jurors who hnd an indictment be out- 
lawed, or returned by a sheriff or bailiff, at the nomination of any 
other person, the indictmenywrflfce avoided in the same manner 
as befork, by force of 11 neipv such noniiiiaUdn be 

‘ -|piade 
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made b]F tim Justices autboriaed by S HeUk 8. to reform that 
pend* , 

^ to the Sstn^H Point, viz. Within what pla|||pthe of- 
fends inquired of iHuat arise. 

Sect. 34. Notwithstanding it was anciently (a) holden, that if 
one who had committed a robbery' in the county of A. w»erc 
taken with tbb rAamonr in the county trf U. he mi^ht bo put to 
f--«nsw'er in the county of B. (byAvhtch I suppose it is intended 
tiiaLiJie might be put to answer on an indictnient found in the 
county of B.) and tnen tried by a jury from the county of A. yet 
it seems to be generally (6) agreeti at this day. that by the com> 
moil law, no grand jurors can indict any ofTence whatsoever, 
which dotli not arise within the limits of the precincts for which 
they are returned. And upon this ground it hath been resolved 
to be a fatal ex^ption to an indictment, that it doth not appear 
by it that the oncnce arose within the (r) county, or (d) riding, or 
(e) other special division, or (/') precinct, for which the jury 
which found it was returned : and a jin-tiori therefore it must be 
a (g) good exception, that it expressiy appears by the indictmeift 
yhat the oftence arose in a county, &c. diiTercnt from that for 
^which the jury was returned. And it is (A) Ifoldcn, that even the 
lindiiig of a (Collateral matter, expressly alleged in the indictment 
to have happi'iied in a dilTerent county, is void. But (i) smne 
have holdeii, that if the county be expn ssed in the margin of an 
indi(;tim.'tit, the vill or vills in which the oflVni'e is laid, shall he 
inU'inhni to h«' in tlu^ same county. But the greater (k) miitiber 
of aiilhorities riHpiire a greater certainty, as l>y exprt'ssly alleging 
Much vill or vills to he in the county named in the inurgiii, or in 
camilalH prn'dicU), which seems to he siiftich'iit where but one 
comity IS named before; but to be (/) nmertain wbeie a county 
is named in the body of the iiidictiiient different from that in the 
margin. But it seems from the authority of (m) Baud’s case, that 
if a Vact be alleged in I). in comitatu B. being the same 

compSy for which the jury is returned, the county is set hu th with 
sufnCK'nt certainty, because* B. shall he intended to be in the 
same county with D. Also if one be indicted for a rescons from 
an arrest in the county of B. it hath been (n) lioldeii, that it is 
needless to express the county w herein the rcscoiis was done ivith 
greater certainty, because it* shall be inlemh'd to have been in 
the same county wherein the arrest was (o); a fortiori therefore, 
if a foil be alleged at B. in the parish of C. in the county of I). 
it cannot but bn intended that B. as well as C. is in the county 
ofD. 

Sect. 35. But of whatsoever nature an offeiicc indicted may 
be, whether lu(*al fir transitory, as sections words, oiMmttcry, 
&c. it seems to bc(/i) agreed, that jf upon “ not guilty* pleaded 
it shall appear, that it was committed in a county dift'erent from 
that in which the indictment was found, the defendant shall be 
acquitted, as shall' be shewn more at large in the chapter con- 
cerning ^idence. 

Sect. 36. And therefore at tfafti.cqnunon law, if a man bad died 
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Sect. 36. And therefore at i 
in one county of a stroke reed 


another, it seems to have 
been 
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hwm tlie noie (a) general opiabiv Bmt regubrlj the homicide 
wm indictable in neither of them, becauM the offence was not 
complete in either, and no grand jury coiild|p||uire of what hap- 
pened <mt of their own county. 

Con. F. Cor. 373. Indkt. SL 7 11. 7. 8. 10 H. 7. 20. F Corone. 446. < Hale. 

lliit thio inronvcnltncc is remedied by 2 and 3 £dw. 6. c. 24. 
by which it is enacted. “ That where any person shall be feloni- 
'* oiisly stru ken or poisoned in one county, and die of the same 
stroke or poisuiiiiig in another county, that then an indictment 
** then^jf found by jurors of the county where the death shall 
“ happen, whether it shall be found before the coroner, upon the 
" sight of such dead body ; or before the justices of peace, or 
** other justices or comniissioners, which shall have authority to 
** iiiquiie of such odeiMus, shall be as good and effectual in the 
** law, ns if the stioku or poisoning had been committed and 
” done 111 the same (ounty wheie the party shall die, or where 
“ aiich iudictinent shall be so found.*' 

i 

Sect. 37. And it seems by the common law, if a fact done in 
one county prove a nuisance to another, it may be indicted m^ 
either county. ‘ T 

Sect. 3R. Also by the common law, if one guilty of larceny in 
one county cairy the goods stolen into aiiotht r, he may be in- 
dicted in (< ) t ither, as hath been more fully shewn in the first 
Book, tit. “ l,arctny .”(1) 

Sect. 


(1) III Ihc of m nt by Imit) or wilt r* 
ciirniiftf.\ wtiitli pASMii iu lluir journoy ibruugh 
wtrnf uiuntn^ i*hta uiiy nrliclt wus nioliti, uid 
Ihc tlicll iitd diMOvind until tht i ihI nt tin juur- 
tt friqinntlv iHiiiiiir didit iill^ if not 
Mitm , to Uy » rorifct vinut. So in many cast e 
wbtii tlir ibflt wun t*uiuiiiittctl on thr lioutuUr^ 
tworuiintirs n like ditiii.uU^ oct^urn d In «tt)% uitu 
(hetc difhcultien Uir fulUiwinK titnluu ^ wi rt |mb.iicd, 
fint. 

fly ttiit. 5*^Gco« c* 97s afur miting, ** Ibni 
fvlonicti Afr frtt|Uintly cnimuitit d mi biMnl 
vrtMHua rioployt d m rarr^ tng and c»n%< 3 iiig i^cmuIs* 
wanit and mcnhaiidtsu ui or u|hiii caiiijx, navi- 
gable riirrrB^ and inlanii iiavigatiun», iii vnriuiiv 
|iart<i of tliKi uiiiUd ktiigdoin. av will bv brink iiig 
Ofarn the taak^ and |>aiksgt« tontarniiig \Uih 
gpodi, warrs. and nKrciMiniitai% a» in various oUk r 
taaya And uiiLitan Mitb felonies frtqitcQtly ro- 
Mia uiidt tt clrt) until ttu iirrival of stub 
at the plAtt4t»f tbtir dcttination, iml 111 tonso- 

a tiencc of Mub canals and n*i\i^aUon» 
irouj;b «o«cr«d cnuiiSrv, ft>rniing tite boundaru a of 
oaiintu s till eiM ii Niie tM^Biik, il can si Uioin 
known within what cuunt^lKh lituiiii^ nuy lia%c 
been aetudily rominii led, and orttntxs fntiiuiitlr 
eaca|io unpnuistied tn>m deftHiof pnxif that the 
tbJouy arllb wMch they are charged was ailually 
cooiniitted within the ton my in whub su4.b oUind- 
Ofa may be indicted ** for rerordy thtreof it is 
enacted* ** That Drum and afli,r ibe passing of this 
** act* in any ladtctincnt for any uUaiy ionmiittid 
** on board any haroe, boat* trow» or otlirr Trsaei 
** whatever eniployoo or ommI in carrying or cun- 
^ Trying goods* warn* mid inciUiandist , or in 


** whnii any Mich goods* wares, or mercitatidize 
** slmll ix , III or u|H>ii aiiv (an il* navif^abk nver or 

* mi iiicl uaiigation, 111 ar«\ trt ot tin uiiiicd king- 
doiu of (jreat Brit on u I fn 1 iiid, il sliall be sof- 

** tut lit to ailegA » til tl such ti luny wut coiiiniitU cl 
** wilbin Kiiv uj» 4 nty or city tbroiigh any jurt 
** whiTtuf such U»at* bir^c * trow, i r other mvhI* 
*' Miall bale pussid in ilu lOurM of the \n\ igc or 
** four lie y dunng wliKh such fc.lon\ shall have bet n 
** t riniimttcd , and 111 tnscs wbtniii tin. sidts or 
** banks ot any ni^igibli ri\er cmal, nr inland 

* im% i>,.ition, or the 1 1 nirt Ihi. n of, aIuiH con^litiito 
** thr bound iry of an> two cuuiitu^ or titles* It 

diAil l< Mitiicicnt to allegt that siuli fcliiuy wav 

* i« mnutled 111 iiUur ol tin 4 nd ctitiDiiesor citirs 
** through which, tr aii\ part tiurrof, mch boat, 
** bargt , trow, or oibc r vomI* sliall have pasMrd m 
** tbf tourseof the soy age nr louiiiey dupng which 

* sutb ftlonv bhilt ba«r bctji loinniittcd , ami 
'* c\t ry such felony tlisH and may be inqnirtd of, 
** trud, and tletenuiiud in tht county or city wilh- 
** m which Utt* saim Uhiny siiall be so alleged to 
** havt been committed* and alt and ctery |Kr»«in 
' and pt I Mills who siiall be convicted of miy sucli 
** hi ui\ 90 to be inquired of, tru d, and dt temiiiud 
** as aionsaid* shah he subject and bghle to all 
** 'tuch pmiikv of death* and t tht^r (loiiit. ptnaitiii* 
** and forfeitures, as sudi person or persons cun- 
** vuted oi such ftkniy woultl have tMen subject 
** and lisbie to in case such fiiony had been rn- 

* qiiired of, tried ind detrnmned tn die county la 

* which the MiiiK. ftlony was artuaily coiuniiued* 
** lunailpr* autute* qr usage to the contrary ut aDy« 
^wU|pcwithitanding provided always* that no- 
** tMpmrein eontasiicd shall extend* or he coii- 

** strued 
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£Mf*3Q. AUrai if » mw mnj wivMb the fint in afoMipi r«) tgu. in. 
country, nod the «ecoiid in England, it U (n) holtlen» that he may **• 

be indicted and jMlI f«r it in luigland upon the statute of I * "**' **** 
Jac. 1. c. 11. wbren^akes it because the srdRid mar- 

riage alone was criminal, and the lirsl bad nothing unlawful in it, 
and ^as merely of a transitory nature: but where the second 
niamagc is in a foreign coumry. it hath b»*eii holden. that tlie 
party is not triable on the statute above-mentioncnl; but this 
seems contrary to the purview of it, as butb been more fully 
shewn in Vol. 1. chap. *12. p. (i80. 

Sect. 40. Also if a woman be taken witli force in oiio county, 
and carried into auotlicr, and tlierc married, tlu: oBeiulur may Im* 
iiuiictcd and tried in the second comity, upon the statute of 3 
Hen. 7. c. against forcible marriage, because the continuance v. i. j». iia. 
of the force ih such county ainonnts to a forcible taking within 
the statute. l)ut if an ouemu: in stealing, taking away, willi- 
drawing, or avoiding a record, against the purport of d lien. ft. V. 1. 1>. Ms. 
c. H2. be committed partly in one county and partly in another, 
so as not to ainonat to a cuinph.-te ollcucc within the stuiule in 

cither. 


o oxtK'fiti, to Affrct the Junftiliclluti c>f iIm* 

^Iligb Cuiiri of .AtifuirMilVf or cif any cc)iiniii^hi«»ii 
** for the trial uf otfi-iuc* under an act pa^sret iti 
** the twriity'M'ightJi \< ar of th«* rt of King 
Hiriiry the Kighth, iutitnliMl, 

Ujf kUU. .*19 Ovo, .'U r. 9fi. ufirr reciting, ** Ihal 
ft'luniojk ait* fiiMpii'iifU nnniiiifirMl rai ^fa|:t* 
Cf»«iclK*s, »Ui|p* wagguiu, cart%, ninl otiirr ^nrti 
ferriages riuploycal in rnrryin;* aud roiivrxini* 
and iiiort-hatidiAr, ti.iiotiiri^ nii fh«» 
bTiTfdl htijitaay^ in xari«>ux part% of the iniittil 
kingdom, mu vt^ll hy hmikiiif; np<*n the and 

p)«ckai;(*^ coniaiiiiiig ^uch giXMU, narrN, inttl ttirr* 
c'hnmliiEc^, Aa ill xarioux other wayii: arul t^hcftMt 
niifli fc’loiiirs frcipifiitly rt'tuaiu nntlfirrtiMi until 
thr arrival of ^uih laiiiaiiSrv «t I hr ptacr of tln-ir 
tlofiiiiftlinu, and in cnnM'tpicnri* tif »u<'.h IngfixiAV* 
fradin^ through ^f'vrnd rcmiitirx, it call Fh< 

kmmn « ithtn what rouiitv »nrh fehmirf nniv huvr 


hrcii actually romrniflrd, and oti'cndrr< frt'<pic*nily 
r«tca|>r unptnitxhrt] Irtnii di'frct of priHjf that the 
fclniiy with which they arc charged tro« ocfually 
cniniiiittcd uithiri the county in which »uch of- 
fctidcra may bt' indicted;” for remedy Ihcrctffit ia 
Ptiactod, •• 'nint fwnn aud after tlir pa«*iing of ihi* 
** act, if» any iniliciment for any fclnuy ccMiifuitlrd 
“ CHI any slngt' coach, stage Mat;i;iin, »Ugr cart, «r 
•* otlipr cttrriugp whatever, riiiployctl or uted' in 
carrying or convey iiig goud«, ware*, and iwi- 
** chandUc, or in which any •ucli ware*, or 

" tncrchaiidiee ithall hr, in or upon any IngliwHy 
in any i^art of the united kuigdom of Urcat Ihi- 
** tain and Ireland, it »hall be «tif!icicut to allrgr 
•• (hat »och felony waa ccirnmtttpd within any 
• county or city through auy part wbetcof Mich 
" rtasc coaeh, »taj;p waggon/ »(a^ carl, «»r oUicr 
** nurfi carriage, nhall have pa>Mfif in flic courw of 
•* thr joiirnpy during w Inch mirh felony ^hall have 
" been comniiftpd; and in all cawai where any 
** highway ahall form the boundary of any (wo 
** cotmticA, it tliaU he auilicivni to mUegr, (1^ tuch 
*• fdony committed aa aforciaid was c<»fnmttipd in 


** eith^ of Ihf! aakl* conntips throagh «hichA|||ii 
** part whereof toch atage coach, 


btagi^rart, or otiirr aadi rarriagr shall Have paaa> 
'* cd in the cuuim* oS the joiinipy diiting which 
** !»U(h fihiny shall Imvc bmt coniiidlird ; ainl 
**cv(ty Aiich ff toii shsill and may la* iinptitril of# 
** f riirJ, and del rrmitipft in the rnuiiiy or city willi* 
** ill which the mhih* frluiiy shall Iw* so allrgc^l to 
** have tK'cn cninmitfcdi and all and every |icr*oii 
** and ficrviHis who ftindl Iwr roiiviiUHl of any atich 
** fi'hniy vtf to 1 h' iiMpiirrd of, tiled, and dctPriuincd 
'* n» Jiforrvuld, shdtl hr %iihjr«'l aiicl liaMr to all Sticll 
*' piiniv of death, and othrr pains, iHtlialtlPS, aM| 
” lorfcituri » av such prison of |irrw»nt rottvirliNl id 
** i»tKh frlony would have Irrcn Miljjrct and liabkl 
** to, in ram' vnch f< limy ha«l t»rrii inrpdfvd 
** tfird, and ilrtrt mined hi Itte county in which 
•• the vaifir frlony w;»* arluiillv C«immilli*t|,'* 

Sect. •S, ** And when-as fetonic* are MilorlifMI 
coiiiiiiiittd oil or so riotr to the li«>uridari(*s of two 
or limn* counties, that itie oflfcndrra pica|Mr ttn« 
piinidird from the defci t of prortf, that iho fo* 
Joiiy with which they are charged was artuaily 
Coniniiited within the county in which stida of* 
fenders may* l»e inclined it i« |hcref«»rc enacled, 
** I’hat from and after the passing of this act* In 
" any iiidicinHMit for any felony ronimitled on tfse 
** l><Hiittlafy or licmiiilarMw of two or more coutu 
** tie«(, or w ithin the diviarici' of live hundred yards 
" any sue h iHiiindary or honiidaries, it shall bt 
** siifliciciit to allegr th^ such felimy was comiall* 
** led in eitlirr or uriv of the aaul counties^ and 
•* every such felony vFiall and may Ik? infpiir*^ of, 
" tried, and dseifrtcdcu'd in tl|jurouiily wi^biit wlijc.ll 
** the same felony sluill be seWleged to have been 
comniittevi ; and aMMd every ]»ersoci and per* 
** aoiM who sliall be oAvictod of any luscb felony 
** Ml to lie inquired of, tried* and detirriDiiicd eg 
aforeaaid, shall be subject and liable to all sitcti 
** patiu of death, and other paint, iienaJtIct, ilid 
forfciturei, as suirh i^riton or penotts so Cdll* 
•* vtcied of such felony would have been a«b|dl^ 
and liable to in caw? tueb felony had been hi^ 
" quired of, f/ied, and determioed m the oouDiyfii 
which the same felony was actmafly comniftod/^ 
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Term 363, 
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.HiiMHd that the 

Tt but ootj for e fDupnum* ^ ^ ^ 

It i» enacted 1^ 26 Hen. 8. c.%^‘ For the pttpiah- 
meat and speedy trials, as well of the counterfeiters of any com 
current within this realm, washing, clipping, or mintshnig of 
the same, as of all and singular felonies, murdera, wilful huni> 
ing of houses, manslaughters, robberies, burgbiies, rapes, and 
accessaries of the same, and other offences feloniously done 
within any lordship marcher of Wales'*—" That the justices of 
the gaol>delivery, and of the peace, and every of them for die 
time being io> the shire or shires of £i^land> nrhere the king's 
writ runneth (a>, next adjoining to the lordship marcher, or 
other iilaces in Wales, where such counterfeiting, washing, 
clipping, or minishing of any cpin eurrent within dua realm, or 
murder, shall be committed; or where any other felonies or 
accessaries shall be committed ; shall have full power at their 
sessions and gaol-delivery to inquire by verdict of twelve men of 
the same shire or shires next adjoining, within England, where 
the king's writ runneth, there to cause all such counterfeiters. 
Washers, clippers of money, felons, murderers, and accessary 
to the same, to be indicted according to the laws of this lui|L 
in like manner and form as if the same petit treasons, murders, 
felonies, and accessaries to the same, had been done within any 
of the said shires within the said realm : And also to hcari de- 
termine and judge the same, according to the laws of the realm." 


(S) 1 Mod, Sect. 42. And it seems generally to have been (6) holden, that 

cas. |H>wer gi^en by this statute to the justices of gaol-delivery. 
Car. t 47 . .‘19*1. &*>d of the poace, in the aiyotning English counties, tn relation to 
1 Hak, 1&7. the offences therein mentioned, is not repealed by 34 and '36 Heri. 

8. c. 2G. which impowers the justices of the grand sessions in 
Wales to take indictments of suck offences. . 


<f) 1 Lov. I IS. But it hath been (r) resolved, that an acquittal on an iiulktment 
at the grand sessions is a good bar of an indictment for the same 
crime in an English count). 


Aihnc*^ Cdi^, 
Siru. 


4krlltt»)irt morn 
AiB/ Art forth 

Vols 1. lit. 


i' It has also been rcsoivcil, that this statute is not confined to 
the lordship marchers, but that the judges of as.si/e, in the next 
adjacent ICnglish county, have a cmicurrent jurisdiction through- 
out all W'ales with the justices of the grand! sessions, and that a 
murder committed in Pembrokeshire, which is an ancient Welsh 
county, but no part of the lordship marchers, may be tried in tbe 
county of Hereford. 

^ect. 43. By 28 lien. 8. c. 15. *' TreMonf, felonies, and rob- 
•• ^r^jW. &r. upon the sea, &c. shall be inoaired, fitc. in such 
" placw in the realm as shall be limited in t{ie king’s commission, 
" in like manner as if such offences had^been committM on the 
" land.* 

* '* t 


Ife. Most, ttt. Sect. 44. It hath been i(esol#d, that this statute extends not 
to offmoes ^ne in creeks or p<^ within the body of a'coon^, 
because such offences were JXftusi cogn^ghle by ibe comAOtt 
law. 





OP 




AIm it tmtii been (at),f 6 m>htd; tiuA tbl fdkfi ^ llili (•>»!*«, u. 
atatate. ai relation to treasons done upon IIm sea, is ttoLtalteni 1 VK 
^ Hen. if e. S. more fully set foctb in the ferlyitwnth 

The staltate of fi8 H. c. 15. extended— >to traitors, pirates, 
robbers, thieves, murderers and confederates upon the sea. But 
it held not to extend to give connsance of any felony not a 
felony atland ; nor to any new (I) created felony by statute since 
the passing of the stat. of II. d. In order, therefore, to give ttic 
court constituted under that statute a larger jurisdiction, tlic 
statute of 39 Geo, 3. c. 37. enacted, *• 'I'hat all and every of* 
fence vrhidi, after the passing of that act, shotdd be committed 
on the high seas, out of the body of any county of th*^ realm, 
should be, and wero thereby declared oienres of the salhe nature 
respectively, and liable to the same punishment as if they had 
been committed upon the shore,* and should be inqinred of 
in the same manner as the odenres siKscitiecT in the statute of II. 

8.” and it further enacted, “ THat where any person was tried for 
murder and found guilty only of manslaughter, he should ha\e the 
bggefit of clergy, the same as if he had been tried for the same 
oMuce 'Committed on shore.” Ileftire the passing of this statute, 
where any person was tried for murder committed at sea, undei;a 
commission on shore, pursuant to the statute of 11. K, and the farts 
of the case amounted only to manslaughter, as the commissioners 
jurisdiction only extendeil to rases «>f murder, not inanslaiighter. 

It was usual to direct an acquittal of the prisoner. 

By I Geo. 4. c. UO. reciting the 43 Geo. .3. r. 38. for ciitliiig, 

&c. with intent to murder, and ivciting that doubts existed 
whether the offence contained in that statute, if committed at sea, 
were triable under a cotiunission pursuant to the stat. of II. 8. 
and whether persons tried for oilier felonies under stu h commis- 
sion, for other felonies besides murdei, were entitled to their 
clergy, enacts, that the offences enumerated in the 4.3 Geo. .3. if 
committed at sea, should be triable by a coniinission undt'r the 
stat. 11. 8. and that all* persons found guilty of clergyable fe> 
lollies should have the benefit of clergy ; the same as they would 
be entitied to if the fact had been coniinitted on land ^8). 

Swt. 4(1. It was made a ( 6 ) 4 kdoubt upon the statute of II. 8 . <^Ydv.tS4. 
whether one who was an aix-essary at land to a felony at sea, 
were triable by the admiral, within |be purview of it; but this is Nwjr, t5i.‘ 
settled by 1 1 and 18 Will. 3. c. 7* made perpetual by 6 Geo. 1 . 
c. 19 * which enacts, ** that accessaries to piracy before or after,” ixt. 

in such manner as is set forth more at large in that statute, *' shall 
be inquired of, tried,* and adjudged according to the said 8tata|e 
of S8 Hen. 8. c. 15.” 

t And 

mgmi dwt the prisomirt eouM not be IfM ea 
other {adietment, m the etatate only extended W 
each olfeares es woaM be Meny irwioiMitted eau 
.i«id, sad alee that the Uat. ef U. a did aetes* 
Irieaiaa ainee the p a a t tog af 


(O At aallKdidralty Sesdoa aftefTrinilyTerm, 
ITOS, held under the stat. of H. a, Snaye and 
Aiioa wet* ladieted in two indictiaems fonad^ 
cictasly feanriag a ahi|i at SM dtth iairat to demSd 

tbe faMttPBffBa One ttarftriaim mt owm* ftxa* malicklBil V * 

tamiag the tlilp with bOmK^ itc. wlOdi the Ofi- 
Ite «3d iM A Many ligf Ihrfr law. The! 
iadictOMBt wm foundBd mpoa the Ptai* tf . 
ttwhieh Mket the ewe offcMaJUonjt 

tmd ifliTfwet ef epiatoi M eo n g jedtttjHine 

rot. u. 


me viei* 
rlie olHf 4 

!’i|£ 


(f)The doubt upon ibe ttolp of 45 0«Oa*^9* 
•liiet frcHO the word* of Ibe enectbig cImM# 
^ 21 ^ Ibel if any pertoo ** b* Etigfmid er 
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Vi<l« aImi 4 Gvu* 
l.r. It« 
|SC2r«». i, i\ '10. 
Jlook Clif tirst. 


i* And by statute of 46 Geo. S. e. 1 16. s. 5. it is emcled, 
'''That in all cases in which imy person fj^li procure* diract, 
** counsel, &c. any other person in committing any fekOtymkaUO" 
*• ever, or shall become an accessary before the fact to any Jekmif 
“ whatMcver, whether such principal felony be committed within 
*' the body of any county within the realm, or upon die high seas, 
“ or whether such procuring, 8u*. or otherwise becoming acces> 
sary before the tact, shall have been committed wiUiin any 
** county within the body of the realm, or upon the high seas ; 
“ then in all such cases the offence of procuring, &c. or becoming 
" accessary before the fact, shall be tried, &c. io case the principal 
** felony was committed within the realm, by the course of the 
" common law, either within such county where the principal felony 
shall have been committed, or witliiii the county wherein the of- 
*' fence of procuring, ik.c. or otbcrw ise becoming accessary before 
** tlic fact, shall have been committed or done : And in case the 
principal felony shall haie been committed upon the high seas, 
then the offence of procuring, Sic. or becoming accessary before 
'* the fact, shall and may be iiujuired of in and by such courts, and 
in such niabiicr and form as iii and by the statute of 28 11. 8. is 
appointed and diiected.” (l) 

i* And it is enacted by 8 Cjeo. 1. c. ‘21. itiade perpetual by 2 
Geo. 2. e. 28. “ 'I’hat all persons who are made accessaries by 1 1 
" and 12 Will. 6. c. 7. shall be deemed and taken to be principal 
“ pirates, felons, and robbers, and shall be proceeded against ac- 
“ eortliiigly.*’ 


4 0«>. I.r. 11. 
Vide Q Uru. t. 
<.S4. 

18Cico.S.c.S». 


Seri. 47. It is further enacted by the sahl statute of 1 1 and I ‘2 
Will. .*}. c. 7. “ 'i'hat all piracies and felonies U|K>n the sea. &c. 
** may lie tried at sea. or u|Hm the land, in his majesty's plauta> 
“ tiotis," in such manner as hath been more fully set forth in the 
first Hook. 


(a) 19 E. 4. 6. 
tier th* itreani* 
Ide «f II. B. 

S. 

(M Vide »ii|>. r. 
4. lert. 9. and 
e. tX •. t'». 
l*^r, IBt. 

(n 1 Inal. 9(ii. 
(d) Sum.Stil. 

9 Inat. 1 1. 

(») Con. I>wr, 
191. «c 


1 .Ittdrr. 
t iloJe, lot. 
See olaotlM 
(Ule. 99 Uca. 8. 
c.S9w 


Sn-i. 48. It seems to have been a great (o) doubt before the 
making of the statute of :I.i Hen. 8. c. *2. in what manner and in 
what place high treason done out of the realm w as to be tried . 
Fur some seem to have holden, that it was triable only upon an 
(/t) appeal before the constable and muislial ; others, that it might 
be tried ii[miii an indictment, laying the ofTeiice in (c) any county 
where the king pleased ; and otiiafs, that it was triable by way of 
indictment in that county (</) only wherein the offender had lands; 
blit surely it (c)ramiot reasonably be doubted, but that it was triable 
.some way or other ; for it cannot be imagined than an offem’e of 
such dangerous consequence, and expressly w ithin the purview of 
‘2.‘> Kdw. ,*}. should lie wholly dispunishable, as it must nave been, 
if it were no way triable. 

iS’ccf. 49. But fur a plain remedy, order, and declaration of 
this matter, it is enacted by 6.i lieu. 8. ci 2- “ That iff! manner 
“ of offtmees, being then already made or declared, or after to be 
** made or declared, by any of the laws and statutes of this realm, 
'* to be treasons, misprisions of treasons, or concealments of trea> 
“ sons, and done, perpetrated, or committed by any person or 
" persons, out of this realm ^ England, shall be from thenceforth 

^ ^ " inquired 


ofUwMiioaiailM 


Vida 


(1) TUsset PM 
saw, vat. i.p.M8. 
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M i B^ a i r eA beard and dete rm in ed before tbe kfiqift jtudeae of 
•* bio ben ch , for f^fae to be boldeo before himeelf, by good and 
** lawfiillbien of tbe same shite where the said bench shaMait and '' 
** be kepi, or else bcfoie such commissioners and in such shire of 
** the realm as shall be assigned by the king*s majesty’s commis- 
** sion, and by lawful men of the same shire, in Itke manner and 
** form to all intents and purposes, as if such treasons, misprisions 
" of treasons, or concealments of treasons, had been done, pt'r* 

** petrated, aiid rammitted within the same slnrc where they 
** shall be so iiM|uired of, heard and deterniiiie«l, as is aforesaid.’* 
In the construction pf this statute the following points have 
been resolved. 


Stct. 50. First, 'Fhat if the court i»f king’s bench, or com- 
inissioners appointed in pursuaiice of the statute, after having 
taken an indictment of a foreign treason, rt'inovc into a different 
county from that in which tlie indictment was found, tlie (n) trial 
shall be by jurors returned from tlie first coiitiiy. Al|d this is 
most agreeable to the general course of the coiintioii law ; wliiclt 
(5) requires, that indictments shall be tried by jurors of the same 
county ill which they were found. 

Sect. 51. Skconiii.y, 'I'hat the roinmissiniu-rs. and eoiinty for 
the trial of such treas<»iis, are (c) sufTiciently assignt'd by the king 
in pursuniice of this statute, by his eithc'r writing his name to the 
cotiimisHion that appoints them, or signing the warrant to the 
lonl keeper for the coinmission. »- 

one count Y oiiViiCCN rommilfi tl in aiiol^icr* l,orJ MnMbficUI. 


(rt> Sum. frti. 

S lilkt* S4. 

(M S. l\ i\ 90. 
VuUl>vcr,«8<i. 


(V) Sum. Iti. 

.n Iimt. 1 1. 

The kiiiK 
hv hit rlicirirr 

lo iiy in 


Sevt* TmKni.Y, 'Thai u iroufion doiu* by wii (r/) Iri^iiman («/)s Ium. ii, 
ill lielatul is triable in Kti^laitd a<vcmiini; In iIm* purview nl tliis 
statute; I'or Ireluiui hcniigoiit of the r^^alm of ICnj^Inmly a truaioti smn. m. ?o.v. 
roinmittiHl hi it is certainly within the IctU’r of tliu uc t; and i 
nothin!; within the letter of ii statute iiiadtr for enlaru'iii;! the iiiris- 
dictioiis and supplying the detects fit the cfiiiitiuui law» sliail easily WnriirrUl^Atc*. 
be construed out of the meaiiiiig of it. And lin refure it srenis (O i And. 1^o3- 
reaaonubleg that any fiffeiicc which by Mdw. or any other * 
subsequent stutule, cither expressly extending to, or (e) received 
in Ireland, is equally treuMfin iii Ireland and Kiiglaiidp may be tried 
here by virtue of this statute. 

But if an oft'ence be made tfeahon by an Irish statute which is 
not treason in Eiiglainb 1 see not how it can be tried beie; since 
being neither made nor declared to be treason by any law or sta* 
tute of this realm, it is not w ithin the description of the oflfences 
provided for by 3^ Hen. 8. Tfi which may be added, that offences 
beyond sea, to be tried here by virtue of that statute^ are to be 
inquired of and detcfrniined in like? maimer as if they bad bc#ti 
committed in such shire wherein they shall be? inquired of 4 Ih 1 de- 
termined: but if an offence, which is treason tii Ireland and not 
in l^gland, had been committed in any Knglish county, it is 
manifest that it could not be punished as treason. 


Also it hath been (J^) resolved, tliat no treason committed in (/) Stfo* 
Ireland by an Irish peer, is triable in England, because he is cii** 
titled to a trial by hu peers, which cannot be bad (1). 

fi) Rasot^ed by thm judge* In Dy^ iBb. be l«w, end it wm imM ti>at «si IrUh peer might 

Vi^ sbo 0*iioii»li'* CsM. 1 Anderson, SOK But be teied by n cotmnmi jury ui Cngjbnd forntresiM 

latiw csaaafl^.Macsum^ tlk.Tr.9S8« 1 lialt, fommlttsd ia IfdaiiA fed ga mu i 

t55, fSAtfaeicsoliiiaooioDyerisdociBfedaol to 

x 8 . Sect. 
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S ii C 0 M. 6 S. • Sea. 53. FouETKi.y, That tbu vtmtiite 1 ^ pot C;iV lep^yfed-i by 

2 Philip and Mary, c. 10. which eoMlk *' XtMt aJl t^MW 
hereafter to be bad, awarded or made, for any treason, shall be 
9 ln«r>4. ' " had and used according to the common laws of the realm, and 

1 And. sM. •« not otherwise." For it is the manifest purport of this statute 
nv« is?*iw restore the ancient course of the common law as to the trial of 
’ ‘ treasons, in which great innovations bad been made by statutes in 

• iUk, iee. the reigns of king Henry the eighth, and Edward the sixth ; but 
it cannot be thought agreeable to the intention of it to abrogate 
anjr statute, which in a doubtful case settled and confirmed the 
jurisdiction of the common law, and gave a method of trial as 
agreeable as possible to its usual and ordinary manner of proceed- 
ing. 

Vide Book the In cases of homicide where the stroke and death was one within 

kingdom and one witliout, it is enacted by S Geo. ‘2. c. 1 ! 1 . 
lin'v.Famll, "That wlierc death shall happen in England from any cause 
1 Bl. Kep. 45k ** feloniously given out of England ; or where the felonious cause 
“ shall be given in England and the death ensue in any place out 
** of England, an indictment thereof fuunil by the jurors of the 
county ill wliich either the death or the cause of the death shall 
respectively happen, shall be as good and eflfectual in law, as 
** well against the principals and acceslaries, as if the offence had 
been completed in the same county where such indictment shall 
** be found, Stc." 

Sect. 54. It was a great doubt at the common law, (5) Whether 
an accessary in one county to a felony iu another, were indictable 
in cither. But this is remedied by 2 and 3 Eilw. (>. c. 24. by 
which it is enacted, ** That such an accessary may be indicted and 
** tried in the same county, wherein he was accessary." — But in> 
tending more fully to treat of this matter in the chapter concern- 
ing the Arraignment of the Principal and Accessary, I shall refer 
the reader thither fur the further consideration of it. 


(fc) Kril. 67. 


By stat. 1 1 and 12 W. 3. c. 12. in order to bring to condign 
punishment officers of government who have conducted them- 
selves oppressively in the colonics, it is enacted, “ That if any 
governor, lieutenant-governor, deputy-governor, or commander- 
*' in-chief of any plantation or colony within his majesty’s 
" dominions beyond tbo sea, shall be guilty of oppressing any of 
** his majesty’s subjects beyond the seas, within their respective 
•• governments or commands, or shall be guilty of anv other 
** crime or offence contrary to the laws of this realm, or in force 
" within their respective governments or commands, such oppres- 
'* sions, crimes and offences shall be inquired of, heard and deter- 
** mined, in his majesty’s court of king s bench here in England, 
*’ or before such commission and in such county of this realm, 
“ as shall be assigned by his majesty’s commission, and by good 
and lawful men of the same county; and that such punishments 
*' shall be inflicted on such offenders as are usually inflicted for 
" offences of like nature committed in England." 

And by stat. 42 Geo. 3. c. 85. ** All persons in the military or 
** civil employmrat of hik nii^aty out of Great Britain, who shall 
** commit any crime, misdemeanor, or offimee, in the execution of 
** or under colour of their oflke, may be prosecuted in the court 

•* of 
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** of 'Icittg'B beneh {a Engkoid* Mid tiie venae vmf lie hid in ^ 

"cenntyof Mtddljfex” / 

By stat. S6 Geo. 3. c. 37. But indie delinquenU may be tried 
in JE^Iand according to the proviaions of that act (1). 

As to the Eighth Gehehai. Poixt, ei:. What ought to be 
the form of the body of an indictment. 

1 shall endeavour to shew, 

1. What ought to be the form of the body of an indictment 
at common law*. 

II. What of an indictment upon a statute. 

As to tlie first of these particulars 1 shall endeavour to shew, 

I. llow the body of an indictment at common law ought to 
set forth the substance and manner of the fact. 

‘2. How the persons inrntioued or referred to in it. 

3. How the thing wherein the ofleiicc was committed. 

4. How the circumstances of time and place. 

3. Where it may be vitiated by false, or improper l^ilin, or 
the use of Kiiglish instead of Eatin. 

6. ^Yhere the ofieiicc indicted may be laid jointly and where 
severally, and where both Jointly and severally, and where the 
ofTeuces of several persons may be laid in one indictment. 

7. Whether the words vi et arini$ be in any case necessary. 

8. Whether it he necessary to lay the offence contra pacem. 

9. Whether it be necessary to lay it contra coronam et 
tatcni rcfris. 

10. Whether it be necessary to lay it in contemptum regis. 

I I . Whether it be necessary to lay it Hticitf. 

12. Whether a defect in any of these particulars be amendable. 

As to the I’lBsr Point, ric. How the boily of an liidietmciit 
at common law ought to set forth the substance and manner of 
the fact, I shall endeavour to shew, 

1. In what manner it ought to set them forth in relation to 
the ofTciicc of the principal. 

2. In 

O) There ere many oUier Intlancea in whiclt liicimetita for aatanlta pim o^ertof eicite or rai- 
the rule of the roinmon law. tliat every oifence torn*, in execniioti of Ui#ir <luty» the venue may be 
thottld be tried hy a jury of the vStne wlirre it was mllr((ed tti any county* 9 Geo. 9. c. US, s. In 
committed, has been aliered by statute ; tnany of estortimt the venue mav be tubi in any cotmty. 31 
which cnara hare been noticed in the preerding Klia. c. 5. s. 4. For bigamyt the ofTi-tider may bo 
volotne under the res|>crhve.. ofTc-ncc!!. AH the indicted either where the fact of the second mar- 
offenees comprised in the Black Act, 9Geo.1.c. riaee took place or where he was apprehended* 
gi. Tol. 1. p. 179. N. may be tried in any coufMy. 1 Jac. t. c. 11. a. — • fn indirtmenu f«/r pluiidor* 
By the 1 Geo. 4. c. 90. s. 11. all the odcnccs ing ships wrecked, the venue may Im; tried in dhl 
mnekmod in the 49 Creoa 3. c. 68« stabbing end adjoining oounty. f6 Geo. 9. c. 19« Hr> in many ef 
cottiog with loleni* he, if ocMnmiUed on the high the reveniie acta, tlie vetuie may be laid in m dl^ 
teasb nay be enqoined of as roorderv are direefod ferrnt county from that where the fact was com- 
td be enqtimd 6i by ftat* fS If. B. c. 13. ffi In* mitted. 
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In what manner in relation to the oflFaMce of Uio aaeesaary. 

A* to the first of these particulars, ois. n what manner the 
■'Is Hale, 1S9. bodjr of an indictment at conimon law ought to set forth the 
17S. t84. 187. Qud manner of Uie fact in relation to the offence of the 

principal ; 1 shall observe. 

(^C.«s. *.77 Sect. hb. First, That no periphrasis or drcumlocution what* 
Vyer,M 4 . * soever will supply those words of art which the law hath appro- 
B. IiMiiri. s- 8. priated for the description of the offence, as (a) murdravit, in an 
nxlictiiient of murder; (b) eepit, in an indictment of larceny; 
Indict, s.'h. ' (c) nwifhemiavit, in an indictment of maim ; {d)Jehnici, in an in- 

B. Cur«ii«,7i;. dictment of any felony whatever ; (e) burglaritert or burguiuriter, 

2 Edw.T.’i!*’ f^f*rgalariter, in an indictment of burglary ; (_/*) proditori?, 

C. 28. sect. 77. in any indictment of treason; (g) contra ligeantice sate debitum, 

**77. in an indictment of treason against the king s person (A). 

C”/ 9 uQ* 

.1. 2 l<:4l. S. 18. 1. V. {fulict. 3. C. 2.3. •. 77. D. liMliri. 36. B. Appeal, 48. 18 Ed. 4. 10. C. 

Eli<. 1!>3. 4C»L<<, 41. SCckc, 121. An indictment of a scold muat be laid ad commune noeu m entuin. 

Stranitr, 1246. Srr 0 (!uke, 69. (#) Daliioii, 22. Con. 4 Co. 39. Summary, 207. & Coke, 121. 

Cro. Kli«. 920. (/) Summary , 11. J Iii.t. 15. F. Curoiir, 55. S. P. C. 3. 3 11.7.10. Carthew, 
^1^* (x) .'1 L4‘*. SM. Calvin’s Caie, 5, 6. 10 Skinner, 442, Carthew, Sl9. (k) Fa6nciiin( denotes 
lorgery. Strange, 19. 

Sect. .5(). SKroNnf.Y, That in an indictment, as well as in an 
(i) C. 23. «. 79. (i) appeal of rape, the fact seems to be sufficiently ascertained 
o'v wtinKs Jetottic? rapuit, without adding carnalitcr cognovit, 

. .t . 4. 2b fiottiiig forth the special manner of the terror or violence, 

anti then concluding that the defendant sic Jelonie? rapuit, &c. 
Also it seems that the like general manner of setting forth the 
(k>Sii|i.c.23. s. offence, which is sufficient in an (A) appeal of larceny, will also 
79. Lcl K. ijg nufticient in an indictment. 


(0 C. Eli/. 1 17. Sect.b7> TiiiunLY, That in other cases it is(/) generally a 
201. ^ good lulc in iiulictincnts us well as appeals, that the special inan- 

2 fi'ilit** ibV whole fact ought to be set forth with such certainty, 

lat, 11 ( 6 . ’ that it may judicially ap|tcar to the court, that the indictors ba\e 
8 St. Tr. .>t>6. nut gone upon insufficient premises. 

Sat li«*ttTt*rs 

a Sc*Su (*as. 31. Vitir Siran^^r. 60 *}, 

And upon this ground it seems to be agreed, that an indirt- 
nieiit finding that a perstm bath feloniously broken prison with- 
^mM).liifiut.7. out shewing the cause of his inipristunnent, &c. by which it may 
siniiigil) t«26. t^®t it was of such a nature that the breaking might 

iVoB. ’ ** ’ amount to felony, is (ui) insufficient. 

<u') Al(-yn,70, Also (m) indictments against persons for refusing to be sworn 
79. constables, after they had been legitimo modo eleeti, bate been 

ll^*** ’ 'P'®*'***'*^ not shewing the manner of the election, that it might 

t M(Kl(‘ni.24. appear to have been such as obliged the defendants to have tin- 
.s klodetn, i>6. derlaken the office. 

129 . 

Coiiib. 4Jtis s'^up. t. U>. V 16. l>ou|;U^, ^,14 XIB, And Rrv r« Burdrr. Trinity Term. 52 G«o 5« 

llmt Ku in«Jiii.tiurtii thal the <lrfondAnt Appuinted ovcncer of the poor of tlnr psin»h of A.” and that 
hr after warvb reftimi to tale the ^aid uificc of ovvrieer of itic paruh to aibkh be was so appointed/* 
la good* 4 Term Rrp. 776« 

<•) C. Riis. 58 S. Also it hath been (n) adjudged, that ao indictiiient of burglaiy 
u insufficient without the won! ttoctanter. 

seems to befp) agreed, that an indicUneot charging a 
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oMfli with » ttuuao^m respect of » fact wbicli i» lawful in itself, 
a* the erecting ofj|| inn, &c. and only becomes unlawful wbtn 
some fmrticuiar circtimstances, is insuIRcteot, unless it set ferlh 
some circumstances which make ft unlawful. But it is said that 
this is needless where the thing indicted is unlawful in its owu 
nature, as the keeping of a bawdy'diouse, tsx. 


Also it hath been («) adjiulged, that an indictment for trai* (*) F.lnd»rt-io. 
turously coining alclieinv like to the king’s nuniev, w ilhout shew- S' 
jng what money, ts iiisumcteiit ; of which lias seems to Ih* the Vtdi- £ ftuli. ts, 
plainest reason, that it appears not whether it were made like to 
the king's gold or silver coin, or only like to that in brass or 
copper, &c. and if it were made like to that of the latter kind (a)||. i.c.«. 
only, it (h) seems that the otfence could not amount to treason. *• 


Also it (c) seems, Uiat an iudictuieiit of |K'ijuiy, not shewing K>*s.isr. 
in what niaiiiM'r and in what <-<Mirl the false oath was taken, is 
iiisullicieiit, because for what appears it might have been extra- 
judicial, &c. 

Also it seems ele:u-, that it is necessary, both in indictments (a) Sup. e. f,i, 
and (fi) appeals <»f mayhem and murder, lo set forth partiriiluily ^ ^ 

in w hat manner the hurt p as given, and that an tnnissiun llicrc«»f Saik'-M. 
is not liulpen by a general conclusion, that the defendant sic F«ircii)>, tii. 
hnice mat/hrmim^U or murtJravil, &c. But having already shewn 
in the chapter of Appeals, with what certainty the count in an 
appi'al of death must set forth the s|H*cinl manner of the fact, as (/) Sup. c. ts. 
by shewing hi what (r) part of the body the wound was given, 
and the (/j length and briKidth of such wound, and (g) that the ^ 1 ]^% 
parly died of it; and with what (A) weapon it was given; and (A) Sup.e. t.1. 
that the word (ij yx’rrii.i.x/V raniiot safely In* omitted where the , 

truth of tin* fact will bear it, 1 shall refer thi* rea«lrr to the said vlir jtV» rV 
chapter of App<*:ils, for the leariiiiig rrlatiiig to these points. Hir. titlg. 

It iiatli afijticigifci. that an iiulictiiictit of trxtorlioii c'liarKiii}; 'i tturruw.tiTia 
•L S. with tlir taking of lilt) i«hillitig» a« bailiiV of u huiitiit!cii 
cvi/orr o///riV, without nhewiiig for what he took it, in gofnl at leant 
after verdict, for perhapM he might claim it generally tin being 
clue to him iih bailiff, in which ca^c* the taking could not be other- 
wist* expressed. Hut this 8ccms lo Uv. a special cane(l). 


Sect. s*i8. ForuTiiLY^ That an indictiiieiit cliatging a man dia* 
JiinctivoU is \oid. As whore it liiuls that A. murdrarit U. vel 
murdrari causavii ; or that A. verheruvit B- ve/ vrrfnTari retumvii ; 
or that A. {k}J'tiMrarii tatem rartum^ vel fahrirari raitsavii ; for 
here are ilisfiticl offences, ami it appears not of which of them 
the iiidictors have sicctiat d the defciHlaiit. 

Sect. 

Straiigr, 1HK>, Uanaud, K. B. 347. 


(k) h Mod. 137, 
138. 

1 Saikirltl, 343* 
371. 

Ilex V. Flint, 

H. li. II. 370. 
licx t;. 

X Scib. Cm. M. 


(1} An iiidiUfuent for pnirnrinj;, &c.^ mu^l 
»hrw Oi^ falH* lokrm, Srran|*o, 1 1^. Vid^ XI 
Hen. 8. r. l. Also «n inciiitiiM*fit for word* spoken 
of a jtttiko in the nmotioa of bis oflke, nua set 
ewt the words, 3 Com, Dig. 306. ALw» if it be ter 
obsUu^ing him, it must shew bj wliat act it was 
donetikiti^sjUaw^StnMBfebb99. Soanindiettneat 


that Ute drf«*ndant tfx»k a srfiraiit withwl • letd- 
inonial rtimt stiew a former service*. Skiiiijer# 343. 
So fur a coiitrmpi in ikot esecutiDji a 
ouf;ht losbcw Uic natafe tif tJic warrant, 1 Vanttb] 
303. SwI vide W. !!» So for a forvSbii 

entry iliere ouglit lo be a poistiaa chMlfa aC s dl3 
seisin, Ixi. ttaym. 610 . 







■ ’Seet^SQ. Fifthly, Th«i(a) r^nhriyeveij mdictHMnt<4^^ 
«ili«rdiarge • man with soma particulair or also a^th 

mower, 389. aeveral of auch offences, pertkalariy and oerMufy expressed, and 
not iritb being an offender in' general. For^ no one can well 
know what de^ce to make to a charge so nneertain, or to plead 
it either in bar or abatement of a subseqnmit prosecution ; nm* 
tber can it appear that the. facts given in evidence against a de* 
fendant on such a general accusation, are the same of winch the 
iiidictors have accused him ; neither can it judicially appear to 
the court, vrhat punishment is proper for an offence so loosely 
expressed. 

(ft) 1 Uoii. 79 . And upon this ground it hatli been adjudged, that an indi^> 
sli.Ahr.79. mentis msufficient which only charges .a man in general, arith 
tl^nVr^sStr haying (6) spoken divers fafse and scandalous words against J. S. 
3 Co^‘j)ig,‘ being mayor of such a place ;->'Or with being a (e) common 
A06. defamcr, vexer and oppressor of many men ;*~Or with being a 

common (d) disturber of the peace, and having stirred up divers 
lUx «.'rmyler, quarrels as well among his neighbours as other of the king’s sub- 
Strange, ^ 819 . jccts at such a place, to the great loss and disturbance of his 
"^ig^ihours aforesaid, aud other the king’s subjects, &c.— -Or 
B. * with being a (e) coinmoii oppressor and disturber of the peace ; 
879. — Or with having been and still continuing to be a man of evil 

Ji?iSkM*7i*’ behaviour; — Or with being a (g) common deceiver of the 

ras. ‘ king’s people ; — Or with being a (A) common publisher of the 
1 Lev. S99. king’s secrcts, and of his own, and of divers other persons im- 
P^itellcd togetlier with him to inquire for the body of the county 
(/) 3 R. A. 79. divers felonies, against his oath, &c. — Or with being a (i) com- 
(e) 8 Mod. 311. mon furcstaller; — Or with being a (A) common thief; — Or being 
0)\^*A'ci^r ® (0 common evil-doer ; — Or with being a common (m) cham- 
isiliiii' 96 . pertor ; — Or with being a common (m) conspirator, and such 

*9 A»»i*f, 45. like ( I )• 

Moor, 309. 

<4) f It. Ab. 79. Moor, 309. 99 Auirc. 73. (!) 99 Assicr, 7J. (m) 99 Am. 4.5. (n) 99 Am. 45. 

It is liolden indeed in a note of Fitzlierbert’s Abridgment, 
f«)S9AM 15 **** indictment lor confederacy in general is good, but this is 

(p) U. imiict.* ***"de a quttre by the reporter of the (o) Year Book, from which 
J9. the saul note in I'itzherbert is taken, and is denied to be law, 

(7)9tt..\l».79. both by (p) Brook and (q) Uolle; nor do I any where find the 
least reason offered to distinguish this from the other cases 
above-mentioned. 


(r) 3 ln»t. 41. Also it is holdcii by Sir Edward (r) Coke, that the ancient 
form of indictments, charging men with having, as heretics and 
traitors, and infestors of the highways, conspired and confede- 
rated, &c. to destroy the catholic faith, and having daily pub- 
,, lished false and seditious writings, 8tc. were utterly insumcient, 

( 07 iCoki^t 9 . such indictments seem to have been (s) frequent; as 

'8uiiNMry,90(i. were also indictments charging men in general, as intidiatoret 
f i hlfl* cf depopulaioret agrorumt which (f) words took the 

benefit 

{!) OrfMla Mstf «t MfSgmtrnm gmmt of the heiNJoweMs i > W» lllvg>lly loswlwcfsmwl 
6flC6«if«.CMMialitob tas gcnvnl, StnimVi or ps m n i tevcral whm,4nv BeswRobe, BUsagft 
l«r OM D. «r tevtnl iMlenr iMwn, *t«. 999. Soin«<icciantioa*'tlMtlke6cCnMiMitflid 

' ilfmiftithmm H rMsto vf D. rmiw » or rrwoMl,'* wilboot sp«c{fjiag it, b 

AilM(,Slfaacr,%i oror •cittkof •■MbcttlMt -- - 


too BVMn^ «, Bshsr, hmt* 84T4. 



0M». 






bMMfitoCdwgj firMD the^ |mmmiis indkied, brfora di« flatoM of 
4 . o< 2. by jiUdi it n mtctod, ** That tboM aroid* shall 
** ao BBwe be fwTiatD'iBdictaMOls* nortf ibay be» sbaU bavo 
'* mch edect as intake fiom tbe persons indicira the benefit of 
* *jfr> gy«** (a) And this statute in this respect seems to be in («)Vida3imi. 
sfiumance of tbe common law, which seems generally to disdlow 4t. 
of such uncertain indictments, as appears from the reasons md ^ ** 

authorities above sdt forth. 

Yet it hath been adjudged, that a man may be generally in- 
dieted as ti common barrator against the (b) form of the statute, <«)C. Jae. Ht. 
and (c) against the peace,, without shewing any of the particular 
facts in the indictment, by which he appears to have been so ; ** 

for barratry is aaofience (< 0 of a complicated nature, consisting in a Cate, as, 5 r. 
the repeution of divers acts in disturbance of the common peace, 
all of which it would be too prolia to enumerate in the indict* VKrtto, roe, 
ment; add therefore (e) experience hath settled it to be sufli- (/)n. i.tii. 
cient to charge a man generally as a common bamitor (which is 
H (^') word of art appropriated to this purpose), and before the 
trial to give the defendant a (ft) note of the particular matters itrs. 
which you intend to prove against him. *i; *?• 

•' ^ . (f)ll. I. uu 

Also it is (A) holdcn, that there is no need to name any parU- **^*»y* *♦ **• 
cular place where the defendant was a barrator, because he shall ** 

be supposed to have be<tii guilty in divers places, and the venire 'n. 
is most proper from the body of the eoiiiily. Also it is saul, 
that there is no need in the conclusion of such an indictment to ' 

lay the oflVnce ad hoc umentum omnium ligeorum, &c. but that(r) 
divemorum is suflicient in such an indictment as well as in an in- 
dictinent of a comnuMi scold, &c. because it appears from the ' 

nature of the thing, that it could not but be a common nui- 
sance ( I ). 

Also it .seems to be (k) agreed, that an indictineut against one 
as a coininon scold, is good without selting out the particulars, Mucr, •. 5. 

for the same reasons that such indictment of barratry is good. Jursn*,*, ivta. 

Sre sIm, Itra r. 

IliagiiMuii. 3 Uiiri. 13.1.3. anJ 1 .ao 1 llutlwkke's obicnraUiMit upon Uiii tubjrcl in ib« omc of Cbrts 
i>. i’«riaui» 1? Atkiiib, ,140. 

Sect. 6 o. Sixthly, That the charge must be laid positively, (O Wk. srt. 
and(/) not by way of recital, as with nquod cum, &c. and that the 
want of a direct allegation of any thing material in the description i Burraw, 400.* 
of the substance, nature, or manner of the crime, (m) cannot be ^)S. 1 ^. 96 , 
supplied by any intendment or implication whatsoever (»). And 4 
upou this ground it seems to be (o) generally holdcn, diat an in- & Cokr,' ito. 
dictment of death having the words Jeionici murdravit, 8 cc. cannot (") * Vent «», 
amount to an indictment of murder, without the words exmaiitid 90. 

praxogitata; and yet by the word murdravit it expressly charges SaMnwy.ssi. 
the party with murder, and it is impossible that there could be a 
miiider, and no malice prepense. 140,141. 

4 Coke, 41 . Con. 'Dyw, dt. 

Also it seems to be generally agreed, that no indictment of 
death' can be good without an express allegatioa, that tbe de- • - 

ceased 

(t) Aa i u dl c i m s t agritascolii wart ba laid ad nmawM aWaaMaftiia. Rai a. Cooper, SdaBfr, lf|d« 
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erased liodi received tlie hurt wbkh i» lud •• the cause of Ids 
deoth/sod also that be died of the hurt so ireedved ; and that 
the want thereof cannot be made good anv implication what> 
soever, as hath been more fully shewn c. S3, met* 82, 63. 

(«) Keii. 87. Also it hath (o) been adjudged, that an indictment against J. S. 

Vi^rap.e.18. for feloniously breaking such a prison, and commanding J. N. 

** ** who was therein imprisoned for felony, to escape, is not a good 

indictment for a felonious breaking, without expressly shewing 
that J . S. dkl escape, and yet the breaking is expressly laid to be 
felonious, and it is impossible it could be so unless the party did 
escape. But it will be needless to enumerate any more instances 
of this kind, which are so very frequent, that there is scarce any 
case which mentions exceptions taken to indictuieuts, without 
having some or other grounded on this rule, ** That in an indict> 
ment nothing material shall be taken by intendment or implica- 
tion.’* 


Yet the law will not admit of too great a nicety of this kind ; 
for it hatli been adjudged, that if in tlie first part of an indictiucut 
of death, the assault be laid with malice prepense, &c. there is 
(S) 4 Coke, 41. *>0 (^) »ced to repeat it in the following clause, which shews the 
giving of the wound, being joined with a copulative to the pre- 
ccilent sentence, and laid at the same time and place with the 
assault. 


(r) C. Jac. 473. Also it hath been (r) adjudged, that where an indictment sets 
forth, that J. S. was lawfully arrested by viitue of a plaint before 
such a slieritr, 8 cc. it shall be intended tliat there was a good 
warrant. 


(rf) 9 

■Vt’okr. I«0. 


Also it hath been (</) adjudged, that where a warrant is alleged, 
authorising the arrest of J. S. within the liberties of London, and 
the indictiiu-nt lays the execution of it in such a parish and ward 
ill l,oiidon, without e\pie!<sly laying the parish and ward within 
the liberties of lamdoii, yet the indictment is good ^ for the Couit 
will nut admit of such a strained exception, that a parish in Iaui- 
don may be out of the liberties of London. 


(*) C.jAc.iilo. Srri. fil. Also it hath been (e) mijudged, that where an indict- 
***** *“‘‘*** finds that J. S. e.m/ens of .such or such a degree or trade, 
9 Lcviui, C 99 . n* brings him within the purview of the law whereon the iu- 
s Hull. 996 . dictineut is founded, committed such a fact, it shall be intended 
VkrWr * 8 \ 9 ^*’ such degree, &c. at the time of the fact, without 

Rn I. Hutiil*. any express allegation to that purpose, because that is the most 
Bttffow, 839- natural construction of the participle fxistens, going before the 
verb to which it is the nominative case. (^) Yet where an indict- 
f Ron, 996. ment of forcible entry finds that A. disseised B. of such land ex- 
9 9 f 9 , istetis liberum lenemeutum of B. it seems agreed, that the indict- 
'nent is insiilficient, because it stands indifferent, according to the 
BoMie, Bunow, coininuii rules of construction, w hether the land %vert> the freehold 

664. of B. at llie lime of the (/issewin, or at the time of the finding of 

Rmv. H am- iiiQ indiemtent, tint word exhtau’* not being the nominative 

StnH^ 44 . caae to tlm verb, but applied to the thing which waa the aubjeot 

of the action. But I cannot find any certaiu general rule, whereby 
it maar be Iubowb in what caaea an exception al this hind abalt be 

taken 
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Iilte» to te •» ovorotttcok tlw Um Cowrt will aot vefwd it» AH 
thoiefore thiit 1 iib«li add on tkis head u this* that a« on tiie one 
hand the law will suffer a man to be condemned of any cffime. 
whereof the JurjfWhiye not eaoreMly found him guilty* by any 
argument or implication from u hat they have so found ; so on the 
other hand it will not suffer a criminal to escape on so trifling an 
exception* wUeb it would be absurd and ridiculous to take notice 
of ; for nhnia subtilitas in Jure rfprobatur. But the judgment 
hereof cannot but be in a great measure left to the discretion of 
the judges, who ffoui the circumstances of each particular case* 
the comparison of precedents, and llic plain r«>asoii of the thing, 
seem always h» have endeavoured to go within these rules as 
nearly as possible. 

Sect. 02. Si.> EN 1 m.y. That it is a certain rule, that where one 
maturial pait of au indictment is repugnant to another, the whole 
Is void; lor the law will not admit of such iiunseiise and abtttir*- 
dities in legal proceedings, which, if sutleied, w<iuld moou intio- 
iluce barharisiii and euiifusion. Also it takes off iiiiich from the 
eredit of an indietiiicnt that those by whom it is found have con* 
tradicted themselves. 

And upon this ground U imth been adjudged, tliat if auindietniriit 
(<t) charge the defendant with having forged a certain wnting by (n) .n Mml. to#, 
w liirh A. was bound l«i Jl. which is impossible, if the writing were * **•««*• 
forged; or if on iiidictinent of fuicible entiy set forth, that tlie 
defendant disseiM'd J. S. of lands, wiieieiii it appears by the in* 
diitiiieiit itself that he had no fieeliold whereof he could be dis* 
seiseil ; or that the ti<‘feiidaiit eiiteied peaceably on J. S. ttiul llieti 
and there forcibly disseised liiiii ; or liial be disseised liiiii of land 
then being aiul ever suiee (‘onlniuing to be liis freehold; (A) every (A).S«e «. |. p. 
Mieli indictinent iv void, for itv manifest inronsistency and repug* 
nancy. 

And iiptiii the like reason it bath been atijudged, that an indit t* 
nielli of death, laying the stioke at A. aiul the death at H. : or 
the stroke on the iirnt of Alay, and the deatii on the letilh; and 
then cuiicliidiiig that the defendant in such manner murdered ihe 
party at A. afort'Said, or on the first of May aforesaid, is iiisiifli* 
cient for the repugnancy, as hath been more fully shewn in thi'^r) (r) sup.c. 2a. 
chapter of Appeals; bi’caiisieit »up|M»es iheniunler to have been 
committed at a place in the first case, and on the day in tlie * • t . 

.second, in which it appe^ars, by the hidictnieut itself, that the }Mirty 
was not ktiird but only wounded. 

Also it hath been (r/) adjudged, that an indictment for selling (rf) s 11. Al>. la. 
iron with false weights and measures, is voirl, not only bt'causc it 
is absurd to suppose that iron could be sold by measure, but also 
because it is repugnant and inconsistent Uiat it should be so sold 
at the same time when it was sold by weight. 

Also if an indictment at a sessions holden the thirteenth of 
January, in the thirteenth year of Chartea the Second, find that ttMokati, 
the defendant has been absent from church six months from the Pmt.cSws, 
first of January, in the thirteenth year of Clwrles the Second, it is 
(e) agreed, that it is void for the impossibility, for there are tuH 

eleven 


su 



m 


OF imiOTMCIlPT* 


ekmni dagr^lwtwam^ tint at Jtmimy hoMkif at tiie 

». ‘Afto if «ir indictment c1iai|;e a man trith*|^vm^ felonionaljr 

t« Am. St. done a fact, arhich appears upon t^e face of the mdictment to have 
ttt. been but a trespass, as with feloniously cutting down and canying 
trees, the Court will (a) not arraign him; yet where the 
c. S 4 . * ’ sense appears plain, the Court will often dispense with a small 
^tR.Abr.81. impropriety in the expression; as where one is indicted for hav- 
iltAlr^Jr’ ing mowed uuam acram fetni, which is {b) said to be sufficient, 
Vkle 18 A«*.i5. and yet that which was mowed, could not, at the time of the 
mowing, be, in strictness, called hay, but grass only. 

As to the second particular, vig. In vthat manner the body of 
an indictment at common law must set forth the substance and 
manner of the fact, in relation to the offence of the accessary ; 1 
shall observe. 

Sect. (i3. First, That a repugnancy in setting forth such of- 
fence is equally fatal as in setting forth that of the principal ; and 
therefore if an indictment of death which lays the stroke on erne 
day, and the death on a subsequent one. charge the accessaries 
with having abetted the fact at the time of the felony and murder 
(f) C. S3. >. 88, only, it is insufficient, as hath been more fully shewn in the (r) 
1^’ ^ ^ chapter of Appeals ; because it appears by the indictment itself, 

Hprs, •. death, and consequently of the murder, was 

subsequent to that of the stroke, and therefore it is repugnant to 
allege that the defendant abetted the stroke by being present at 
the time of the death. 

Sect. 64, Srcomdly, That where several are present, and abet 
(il) Sum. t^. ^ actually does it, an (d) indictment may, in the 

9 Culir. 07. same manner as an (e) appeal, either lay it generally, as done by 
1*Iuw€!»‘ii, 97. them all, or specially, as done only by the one and abetted by the 
(*) Sup. c. v3. ^mth bcf n resolved, that if an indictment barely 

•. 7(> charge a man with having been present when a murder was com- 

mitt«^, it is (7) void ; b^ausc a man may be innocently present, 
Fv<^r.'^i.' *ml shall not be presumed to have been a party, where no circum* 
stance is found that niakes him so. 


yr) .so II. fi 9. Sect. 63. Also it hath been (g) adjudged, tliat an indictment of 

accessary to four, by these woras, ** that J. S. sciens iff 
SMumiiry.fos. SOS qutduor homines Jeioniam pradictam Jecisse apud D.Jetontci 
'* receptacit is naught for not saying eos receptavit for it 
doth not appear how many of them the indictors have found him 
to have received, whether all four, or three, or two, or but one. 


W£.Kil».73t. Sect. 66. It hath been (A) hoMen, that an ind^ment charging 
a constable witli having voluntarily and feloniously suffered a 
$. R&95. |ierson arrested by him upon suspicion of felony to escape, with- 
F.lw8l ^l8. out shewing what the nature of the felony was. and that it was 
r.CwvMM, actually committed, is void for the uncertainly, notonly because it 
(0 8st^ c. It. appears not but that the offence of which the party was suspected, 
1 . 18, ir. r. 18 . vriM never actually committed, in which case the escape conid (t) 
not be criminal ; but also because it appears not what the felony 
Sm iti8.t«88. wa8,.aiid unlesa the arrest were fora Mou^, the cacape could not 
3 flier, Wm*. be folonious. 

89T. 


But 



CLm. 
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B«iitaia«d^tlMt an ukUntmtM tor nurnu^ 

Mos outlawed for»or convicted of felmiy, or forkiMi^ingljr Miner- 

ing such perrons to escape, ( a) may be good without lowing what M M a a> 

the felony was, oHHiat it was actualty committed, if Qie njcorf of 

the outlawry or conviction be set foith with convenient certain^ : 

and the most plausHde reason of this opinion seems to be this, 

that it may be sufficiently made out by such record, of what kind 

the felony was, and also that it was actudly committed, 8 cc. It 

is hoiden indeed by Sir William (h) Stauudford, that such a (s)8. p,c.«i. 

general indictment for receiving a person outlawed for felony in *>*>• V'*Oir* 

the same county wherein he dwells is good, but not if it were in 

another, because a man is bound at his peril to iskc conusance of ^ ’ 

an attainder of felony in bis own county, but not in another. But 

1 much question the authority of tliis dsstiuctiou, since, as the law (r) Sam. ttt. 

seems now to be (c) lioldeo, a man is uo more bound to take 

conusance of such an attainder in his own county, than in any s W^* 

other. 49 S. 

Sect. 67. It hath boen(d) hoiden, tliat an indictment finding (<^) 7 li. «. 4«. 

that J. S. tcienter receptamt such a one. being a felon, is not good, [!* *1 

for this reason among others, because it doth not expressly find, .H Ki'lik.Vw). 
that J. S. knew' the person so received by him to have been a S. i>. t'. m. 
felon. But this is contradicted by other (e) authoriUes, by which ^*^^,^ 4 *^***^ 
it is hoiden, that the word srten/er in such a cose shall be con- i n. Aii.* 

strued to go through the wliolc sentence. Aiirt. ii>. 

, 5 Mudrm. IfS. 

Slrangr, 7S. Vide Res t. LsHlry, Stran);^,90t. lisnwrd, K. B. S61. PlU|^b. IVt* Brit *• Bumse, 
Andirw^i 16t. 1 Barr. SM. 

As to the Seconu Point, vh. In whst manner the laaly of 
an iiidirtnient at romnion low must describe the {lersons men- 
tioned in it, 1 shall endeavour to shew, 

1 . In what manner it must describe tlie defeiidanl. 

2. How persons mentioned or referred |o in the indictment. 

As to the first particular, viz. lu what manner an iiidirtinent 
must describe Uie defendant. 

Seri. 68. It is said, that an indictment that the king’s highway 
in such a place is in decay through the default of the iiibabitants 
of such a town, is (/^ good without naming auy person in certain, w^, MO, 

Also it is said, (g) that no indictee ran take any advantage of a <g) t H. S.5. 
mistaken surname in the indictment, cither by plea in abatememt, 
or otherwise, notwithstanding such suniame hath no manner of b, MUm. 9 .* 
affinity with his true one, and ne was (A) never known by it. And VM* S H.tf. 
in this respect, an indictment differs from an appeal, whereof it 41 ,^ 

is (t) certain that a misnomer of a surname may be pleaded in s. ». 14 . 
an abatement, as well os any oUier munomer whatsoever. 

(k) Q. Kdr. 11 , 19 . fHslc.938. (•>1B.5.». BmUI.AO.M. Sosunsiy, 945. ' 9 Usb. IM. 
958. 6 Sc Tr. 939. Ante, 185. •• 105. 

Seei, 69 , But 1 do not bod but that eveiy other misnomer of 
tho'defBodgnt, except that of the surname, and also every defective 
addiiKMV ore m hM in an indictment oa in an appeal ; for it 
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w«— i» giii 0 w(liy fo twp <<i) holdww tho » wfaaomer crf.AeddTwi- 
^5 :.«Tm. * dwil't'iMUM of iMptiMB maybe |»le«d«d in i^NHement of on Miet* 

U 8.^41. iBOntj 

r.ONMw,a» 

IBiMMff |8o StraMirjffMS* 5 H* f6* B« Mfttio. 6« 

<ii)Cra. Cm. AI$o it hath been (6) adjudged tp be a good plea in abatement 
^JmL sm. indictment againit one by the name of Sir J . S. Knight, that 

• ' be is a baronet and no knight. 


am, 149. 

Qs. Cra. KHs. 
649. 

(d) Vide tup. 
0. f5« •« 103, 
tOi. 

ShOWWTf 39{e 
595a 

Skfniiflr, 517. 
9 llmie, 940. 
Trmahia 19. 
Film Cor. 89. 
9 llile, 958« 


Also it bath been (e) holden, that it is a good plea in abatement of 
an indictment against Gabteb, king at amu, that he is not called 
OABrRB in the indictment, because it is a name of dignity, ^ing 
given him by the words creamu$, coronamus, tt nomen imponimta; 
and from the reason of this case it seem^ |>lainly to follow, that 
the omission of an^ other name of (d) dignity may be pleaded in 
abatement of an indictment : (e) and if so, why should not the 
omusion of the defendant's name of baptism be equally fatal i 

CvtlM>ir,«99. SC. Dig. sot. S Inst. 66R. (*) VMr c. S5. .. 103. Kcilw. 95, 96. 

Qil. FtKlawr, 195. S Uw. Abr. 104. S Hale, 175. Cro. Jac. 609. B. H. H. SOJ. 
e SI. Tr. XSO. 


Sect* 70. It seems to be agreed, that notwithstanding an in- 
•T ios!!*^* dictment be the suit of the king, yet being within the express 
(,)B.'A4il.ao. letter of the statute of 1 lien. 5. c. 5. concerning additions, set 
I* Qaln. Ed. forth more at large in tlie chapter of (/*) Ap|>eais, it (g) cannot 
tJl construed to be out of the meaning of it. From whence it 

(JOB.' Add. follows, that the want of a sufficient addition^ within that statute, 
kC 41. is as good an (A) exception to an indictment, if (i) process of 

3w! outlawiy lie on it, as it is to an appeal. 

9 £dw. 4. 48. Dyer, 45, (•) C. Ellr. 59. 148. C. Jsc. 551. 


tk) & P. C.'dS. Also it hath been adjudged, that it is a (A) fatal fault to apply 
Wlm.iTT'. * such addition to the name which comes under the alias dtctwt 
• tsu. 669. iMily* •wd not to the first name : but it is said not to be material 
. V ) whether any addition be put to the name which comes under 
C. Elis. 389. the alias dtetus or not, because what is so expressed is not mate- 
Sb^er, 88. rial, But it is so great a fault to put no addition to the first 
ttAittC' f^8t where several are indicted, such an omission in re- 
Senpte’tciud, spcct of one of them makes tlie indictment (m) xicious as to all. 
O.K And it may be probably argued, that there is die same icason for 

Ou^hfcieini fault in an appeal against divers, to abate it also as to all; 

l«w. but I do not find this point (n) expressly agreed. But it seems 

^ M 8. 8. clear, that generally the law is the same in relation to additions 
V.hws^ies. indictments and appeals. 

t Ed. 4> t. («) 1 Bulil. 188. Contra, t H.b, ITT. fn) VUIo tup. e. tS. t. It7. F. Count. 18. 


<.>tairf.89. 
s. 108, 

s. 188, 

s. 108. » 

<e) Sup. 0.83. 

t. tor to tl9i. 

Sop. 0. 89. 
s. US IS Its. 
(t)8^piC.8S, 
alts «s 184, 
Ca>8up.e.8S. 
atS8, 


Haviqg therefore already treated in the chapter of Appeals of 
the general learning relating to this subject, and shewn that an 
addition in (o) English is at good Bs in Latin; and that where 
aevend dcfmdants have the same addition, it is (p) safest to re- 
pcat it afbMr each of their names ; and that the son being of the 
aamenama end addition with the father, ought to be distinguished 
vrMi aosae'^f ) farther descriptioa ; and havit^ also shewn vrhat is 
a onttc io B t addition of dw (r) ostatO, or degree or (s) myi^fy, 
and itoo of the (#) town, han^t, ptece eomuty of ^ dmtod^ 
ant) and also Iiow the defect of an addition may be (ir) satvedTby 

the 





OF INJDlCnCBNT* 


Ui» j Mf w m i iic * iwi4 14 mH tilMMlHi WMlwr 

Am afttlMif* pwiicutar* lo Um dtoptfir of ApFWI< 

A» Ip the wcoitd parUcnlar, vix. In wkel niMiMrilHP^Odjr of 
en indktineot et coamon lew meet ilescribe tlm ipenoot 

besides the defeixiant mentioiied or refened to in ft. 


Sect. 7I> 1| it certainipr safest to dciranbe tbem nriUi cotive* 
nieiit certainty, which will hardly be dispensed with except in 
special cases, and for special reasons. For those general indict* 
inents which (a) anciently seem to have been allowed for sofTer- («) aSAeiae, 
ing divers bakers to bdie, &c. against the assise, ftc. or Ibr dia- 
training divers persons without cause. 8ic. have Iw the liter (h) (f) y liviin 
authorities been holden insufficient for their uncertainty in not si* 
naming some persons in particulir who were so sufleiod to bike, ^ ^ 
or distrained, without which tlie Court cannot so well know 
what fine will be proper; nor can the defeiulant be so weH en* 
ahled to make his defence, nor to plead the indictment to a snb* 
sequent prosecution. And for the same reason among otliers, M StwMmv 
an (f) indietuient for taking divers sums of divers persons for 
such a toll at such a rate, without naming any pt'rsons in parti* 
cular, hath been adjudged naught. 


Yet wheic in common presurfiptioii it may be very difficult, if 
not impossible, to kuow the names of Uie persons referred to in 
an indictment, it (J) may be gootl without imiiiing any of diem; («/) i*tow.t!i. 
(e) av where one is indicted fur having knowingly received and irv. 
harboured divers thieves, to the jurors unknown. In which case, 
such a general charge is maintainable from the necessity of the 
thing ; for otherwise a notorious olTeiider of this kind might be 
vvholh dispiinishuble for want of die jurors know ing tlic names 
of the |)crsuns so received, and yet might he publicly known to 
carry on such a prartice, to the coroinnii iiiiisancc of the country; 
in which lespi^it it ruiinot hut be reasonable ill such a case jUk 
punish him, though nut as an accessary to the thieves, witbowtl 
shewing that he hud leceived some of them in particular. 


' TiaJfat 
fr fWfs 


And for the like reason, if a (,J‘) stranger unknown to the i^un- (/) I W.X.fO. 
try, be found slain, or if the dead body of a iH'rson w’ho was well y, 
known, be disfigured in such a manner by its wounds, that nO t$ , m. 
one can discover whose it was, it is certain that an indictment 
against the offender, for having killed yuendom ignotum, wiO ^ ri&s7»S: 

good. rtowilsiij 9S» 

lt9. 9H.6.«5.b. Dyer. av. (85. Vide F. Cur. IM. lU. fTsy, MI.Bay. e,#.s,r9. 

(g) And upon die same ground, if a stranger unknown to tbo 
country be robbed, and will not come in to prosecute, nor dia* 1% if. 
cover ^is name, it seems clear, that an indirlineut againat the of* 
fender for having robbed queudam iamtum is good. An^ if t th^ 
goods be found upon one notoriously suspected of felony^MfMt UyMvImL 
which he can give no manner <X account, as wliere a bkhwaymain ?**l**^ 
is aj^urehended with his pockets full of Wratchet uuw rittga^ it f^****^ 
seems, chat he may either be indicted for stealing pniA xiHUchea a Lvdict. ft 
and raag^ being the goods of guonmdam ig$totonmiOie, ns some ^^| 2 ?dsii,t|» 
(4) ua, stealwg them generally. Also in Ibo indiitniliit of .« 
li* s^^cides forlM muederof ChariM dinFhraf*lc was (4 nafp^ 
o ■« agraady j^^***"^ 

ap.c.9a. CoatrsF. ladcttr. B.fadktao. 90Am»m,m, (OKdyiOatft* 
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Bk.2. 


a^eed, that the f^t was well laidii as done per quettdam ignotum 
with a vizor on bis face. Ancrili'one steal the goods of an ab-> 
(a) 7 ^4. 14. bey, &c. Coring a vacancy, he may be indicted for stealing (<t) 
F. In^t 15. bona ecclesuBf and yet the church can have no property. But 
. P. C. 95. these seem to be special and extraordinary cases, depending on 
particular reasons, and grounded on manifest necessity, without 
which it seems that such indictments cannot be maintained. 


(6) Lamb. b. 4. 
c. 5. 

Dalt c. ISl. 

S- P. C. 25. 

(r) Cro. £1. 

489, 490. 


(d) 1 Ed. 3. 

20. 26. 

1 Assize, 7. 

F. Cgr. 159. 
183. 

Vide B. Indies 
nient, 10. 


Sam* 107. 
Dyer, 285* 


^ Sum. 95. 
Plowden, 85. 

410 

Keilw. 25. 

9 II. 6. 45. 


Vide Dyer, 99. 
Dalton, c. 131. 
Xg) Indict. 27. 
30 Assize, 37. 
18 Assize, 15. 

2 Leonard, 39« 
(5) Supra, Ca 894 
s* 78. 


0)KeUwa25w ' 
Uyer, 285^ 


It seems to be taken as a ground in (6) many books, that re- 
gularly the persons offended, as well as the defendant, ought to 
be certainly described in evet^ indictment.' And agreeably Hireto 
it hath been (c) adjudged, that an indictment for stealing quan- 
datnjMciant panni linei cujusdam J. S. without adding de bonis et 
cataliis ciyusdam J. S. is insufficient, because it doth not ex- 
pressly appear to whom the goods stolen did belong. Also it 
was anciently (d)holden, that where one is indicted for the death 
of a person unknown, the inquest ought to tell his name to the 
Court ; but surely this must be intended where they have some 
means to know it. However, from the whole, thus much seems 
plainly to follow, that wherever the peison injured is known to 
the jurors, his name ought to be put into the indictment. And 
therefore, as 1 take it, those (e) books which seem generally to 
allow of indictments of killing, or robbing persons unknown, are 
to be understood with this limitation, that such indictments are 
then good when the party is in truth unknown to the jurors. 
And agreeably hereto, others (J') who speak more fully of the 
matter seem plainly to go upon the necessity of the several cases ; 
and the want of such necessity seems probably to have been the 
best reason why indictments not shewing to whom the wrong 
was done, were disallowed in some of the old (g) books. How- 
ever it is certain, that an appeal for the death or the-iobbery of a 
person unknown, is in no case good, as hath been more fully 
zt^wn in the (K) chapter of Appeals. 

' Sect. 72. It hath been (e) adjudged that an indictment for an 
ttZsault on John, parish priest of D. in the county of C. is good 
without mentioning his surname ; for if a wrongful surname of 
the defendant himself will not vitiate an indictment, as hath been 


more fully shewn Sect. surely d fortiori, the omission of the 
zoroame of any other person will not vitiate it; especially where 
such person is otherwise described with such certainty that it is 
intpozzible to mistake him for any other. But if an indictment 
for a wrong done to a person well known describe him only by 
his name of baptism, without some addition to distinguish him 
(k) VtAs ]>di> ^m others of the same name, it seems (k) questionable, whether 
^ it be not insufficient for the reasons given in the foregoing sec- 
t w ■»« , tZ t?* * (0 said indeed, in a short note of a case in Moor’s 

Blit geettewM liiqpOrts, that an indictment against one Cole, quod burglariter 
^^f^*®***** dtjusdam Ricardi foeg^t,. was adjudged good without the 
gl, zzaniame ; and it not being there mentioned that there was any 
John Goodew, jOtiiier description of the party but by his name of baptism, it may 
^ argtted that that alone is sufficient. But to this it may be an- 
Moor, 466. llmt; tiig only point taken notice of as adjudged, is that^ 

ztirittQDii iz not necessary, and perhaps in t]||te record azifurge' 
tbeap b^ii&iiie addition.^ Butgynlitnig that there was nq^pe, 

the authGrity df this ease is the less to be regarded, because 

of 
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(c) Lamb. b. 4. 
c* 5* p. 493* 

9 Edw. 4. 

F. Indict. 17. 

Indict, d. 

S. P. C. 95/ 
Vido C. Car. 
465. 

(d) 3 Lev. 436. 
C. Eliz. 709. 

(e) Vide C. Jac . 
549-550. 585- 
586.618. 

Yelv. 76. Ill- 
C. £li^. 650. 
(/)'C,Jac. 149. 
1 R. Abr. 

254. 263. 

Yelv. 97, 98. 

(g) 4 Colcc, 41. 


of the books cited to support ,:it« (o) two seem to bfe directly f") ^o Assize, 
agpaiHst it. and the (b) thirdi»vrii^ t- most to' only sr. 

.praaes .that an indictment for .stealing the ^noti (6) 9 £d. 4 . t. 

IS good, which seems by no means to come upHto in’ 

question, as hath been more fully shewn in the pte^isd^hf; section. 

Yet, however the law may stand in relation to' such an upctt*. (c)Lamb.b.4. 
tainty, it seems to be (c) agreed, that a. repugnancy or absurdify 
in the description of the person injured wilt vitiate an indictment; F. Indict, if. 
as ^ere one is indicted for stealing bona pradict* 3 . S. where hp 
J . ^ was mentioned before (1) ; for though in civil actions ihe vido C. Car! 
word pradictm hath been sometimes (d) rejected, as surplus 'and 465. 
void, where it could be referred to (e) no certain antecedent, yet 
this may perhaps chiefly depend on the stetutes of Jeofailes, vide^C. iac. 
which in many cases help defects, in foirm. in civil actions,, but ex- 549. 550. 585,. 
tend not to criminal cases, wherein 'the gjreatest exactness is re- 586.618. 
quired; and if an award’ fhay be defeated by appointing a (/) c. Hi* 658.** 
payment on a certain day biefore-mentiohed, wh'ere. no sut^i day (/)'C.jac. 149. 
was mentioned before, it caiimot well be imagined that the like ^ 
inconsistency will be less fatal an a criminal proceeding. 98. 

Sect. 73 . It hath been (g) Adjudged not to be necessary in an (g) 4 Cotie. 4i. 
indictment of death to allege that' the person killed was in. th* 
peace of God, and of our lord the king, Sfc. though such Words 
are commonly put into indictments. ^^ they are not of substance, 
and perhaps the truth might be thaX^i party was at the time ac- 
tually breaking the peace. 

As to the Thiud Point, viz. In wlil^nianner the body of an 
indictm,ent at common law must describ ^ he thing whdrein tlie 
offence was committed. 

Sect. 74 . It seems clear that no indictSi^u^c^ 'be good whicji 
wants a convenient certainty of this kind, ‘‘t^d therefore it, is 
(A) said, that an indictment for forging a lease' of certain lands, 
without na'ming some one certain parcel, is insufiSpient. Alto it ‘(j) 
seems to be agreed, that an (*) indictnient foi' staling bona et £*'*^*^ ' 
cataUa 3. S. without any farther description o^heni; is void for ^^^ 4 ^ 
its uncertainty, for the like reasons for whie^rifoictments chaig- 189. 

ihg a man with being an offender in generaru> e’vbid, as hath ^x«. Powell, 
been (Jk) more fully set forth in the fifty-iiinth section. And up^n ‘ 

the like ground it hath been adjudged, ‘that ah ul'^^ment^forh si. 
trespass in two closes of meadow or pasture; oi''®r diyeff&a^* l®“4em,S8. 
quondam {I ) partetA aquo funning from such a plaoe' tb' siii^' "in' caMs* 

place, without ahy farther description; or for ihgrosjifing b;i.c. 64 .s.'sf. 

Z J -j. Z^!- ^ jz :• /_V=J* Jl\ ai. an 


hank quarUitatem strandnis,etfacni, or {n) diverso» irttwN&if'yriBNOT <0 
without shewing how much of each'; or for' carrying away ‘ 

• ' ’ . :’i*Mf^ b.l.c.76.9.88. 

(m) Cro. Car. S80, 381. Vide t Bolstr. 317. Shower, 389i 398; ,(•») i BolL C. Elia. 754.. 


. (1) FVayicIf ]tforrls was mdicted as a receiver. 
The indictmeint.sta^d 'Vhe the, said Thon^ 
ris well knowing; &c.’* Bnt .tiw indictuieht Was ' 
held good, ami* the woi^s Iker laid * 

r“'’’ M9«W!> Csse,.OMe8 
m Cn^ . t.w, ,-n' mdictaMint-. 

conteiued '• 

and ^ olh^.far.iatai^W^^k-t.bbok'l tod tbe ' 
tame mdiouiieat dtoigto fluy Oiial|,»ii^;knpwr 
VQL. II.' 


'h>glXrae4rilw^‘tlivmri«Ad’:1to'>*tM were 
, to Sfary Qi^am. 

, 'waf fott&d die' totooli irfframd;, tbit wds 

^Jieid bad; fbr , w Ir'nbeeradb to whtto offence* tfa^ ^ 
.Owbai»’a!Gate,,C8»e» Crown Law, 


la instt^toto SidM^ant, 


t^«rsilUp.'f49^ 
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(a)2R. Abr.80. ccntenos casei, without adding the words libtas or utieias, or some 
■ *wrarit***”** other substantive to jcentenas; or' jhtr erecting several (a) cottages 
"rcx^ contra formam stututi, without shewhig how many^ &c. are insufr 

Gibbs, ficient for their uncertainty. ■ . ; , 

Strange, 497'. . ^ _ 

(n) 2Kcbk*. * As to the case of the King v. Wetwang(n), wherein the court 
i'^]U'vi iz 20" ' <lisallowed an exception to the generality of an indictment for 
SkirmerTW taking guosdam pisces, without shewing how many, it may be 

Ld. Kaym. answered, that this was contrary to the ppinion of Mr. Justice 
H 370 TwisdeV and was only the sudden opinion of two of the ^ther 
Amirowii, 162 * judges ; neither does it appear that the indictment was adjudged 
Vide Hurr. 336. good, but Only that the court refused to quash it, and ordered the 
832 ^ 864 ^^’ • defendant to plead to it. However, it seems clear from constant 
Strange, 228. experience, (o) that if an indictment be uncertain as to some par- 

849. 497. 900. ticulars'only, and certain as to the rest, if is void only as to those 
I227^im^^* uncertainly expressed, and good for the residue. 

6 Com. big. 355. 3 P. Will. 419. (o) Vide Poph. 308. 


Sect. 75. If the indictment be for a larceny or trespass on a 
living thing, as an ox, sheep. Or hOpse, &c. it seems to be holden 
(p) Lamb. B. 4. by (p) Lambard and (q) Dalton, at :t it is most proper to express 
to whom the property of it belorooks by calling it respectively the 
K9) a -c.. . sheep, or horse of the parOr rob’red, without using the words 

bona or catalla ; but that iaiituproper to use these words, where 
the thing taken was, not i’ng creature, 

(r) Lamb. B.4. Also it is holden by (' ‘j ^ambard, that it is prqper to shew the 
2 worth of all living thin^p/and also of such dead things as are sold 

Vide Cro. Ja. hy weight or measurfj." oy expressing that they are of such a price ; 
130. and the worth of o^''^ r dead things, by expressing that they are 

of such a value; y y instance- is produced where any indict- 
ment has been dis ./wed in either case for a variance from these 
rules. 


And as to the first of them it is fa'rther observable, that the 
(i) Cronipr. 247, (s) precedents in Crompton of indictments for stealing of horses 
and oxen, expreg'ly allege the horse and ox stolen dc bonis et ca- 
talUs cujusdamxsr. S. &c. Also an appeal of stealing sheep in 
(0 Raat. Ent. (t) Rastal’s Entries expressly alleged them de bonis et catallis of . 
the appellant. 

And as the second .of the rules above-mentioned, it is ob- 
(u)i^^strr,95. servable tl ^t the directions in the (u) Register concerning this 
ter 93 ®*tter, which seem to be the chief foundation of the same rule, 

writ dewarretui are thixs expressed, " That in a writ of trespass of immoveable 
fi^ta,&cp. and « chattels, the writ shall say, tants de chatteux ad valentidm X. S. 
^wt^and*M a.'** P***' ** brought of a moveable chattel,' it shall say, pretii 

'm the writde * " X. S. and 7U)it od valentiam." Yet it appears by the Register 
efuo -et fvtaiii* 'itself that even in writs of trespass concerning which these direc- 
** ®*'® given, the worth of the things, taken away is sobetimes 

averiit impar- omitted for the (x) whole,, and sometimes for (y) part. And it 
catis. See. and ‘ ^ , , IS 

in tliat de tranp> . • * 

g essione facta.niori, Stc. and 96. b. in that de ptreustos and 97. a. in that de 'OviSuf fUgatie, Sec. 

) RegisCetg 99 . b. in the Writ de elawofrecte arborilnis iuebMi, 94. b. in the writ de dome fracta. Sec. 
and in the' writ dejtlfnentb^ i^c^fugatht and in that de equis and>95 b. in that de paliM, Sec. and 

in that de phearid ^igieata, iec* ai^ in that de dome jracta. See. and 96 a. in that de &tibu$ tontis, See. and 
96. b. in that de learrenh/ngetii/Scc. an<^ 97 a. in de porci$/ugati$glkc» 
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is said to have been ( 2 ) adjudged* that such writs are good not- A) ftegistcr. sr. 

withstanding such omissions. Also where things moveable and vwe Cro. Jar. 

immoveable are mentioned together in the same writ, the worth J 

of all of them together is sometimes (a) expressed under the (a) Regutct, 

words ad valentiam, 8fc. And sometimes the worth of moveable 

chattels* as that of ib\ corn in a granary, &c. of (c) wine in a JIS' 

vessel* and of (d) wool* is- expressed under the words ad valentiam. 95 b. In that de 

puca* piscata, 6cc, 

and in that de domofiraeta, and 96. de exclude sUtgni. (h) Reg. 95. b. in the writ de Idadie xnundaiu^ 
&c. aq(i^96. a. in that de elauecfraetOf 6tc. (e) HegUters 95. b. in the writ de vino, (d) Register, 16. 

and in the writ de ovibue tonne, 6ccs 

From all which it seems to (e) appear, that the said directions (0 Vido F. N. 
are not necessary to be observed even in writs of trespass, con- q* ® 
cerning the form whereof they are expressly given,- and that it is i sid.39. i50. 
not material whether the words ttd valentiam or pretii are used, isi- 15< 
or whether any value be set on the things taken away or not. * **‘'*®' 

And if so, why should it be a greater fault not to observe the 
said directions in indictments, which are if) not tied to th& strict if) Q.Dyer, 4 . 
forms of writs ? Therefore from the whole it seems (g) ques-* ^ 

tionable, whether it be needful to set forth the value of the goods ^ 1 . ^ 

in an indictment of trespass for any other purpose than to aggra- Lamb. b. 4 . c. 6. 
vate the fine, and whether it be necessary in an indictment of 
larceny for any other ‘ purpose ^than to shew that the crime ^ ^ ‘■ 
amounts to grand larceny, and to ascertain ^tbe goods, thereby (a) Sup. c. tJ. 
the better to entitle the prosecutor to a (A) restitution (I). a5, 56 , 67, 

As to THE FOURTH POINT, viz. In wtiat manner the body of 
an indictment at common law must set forth the circumstances 
of time and place, I shall endeavour to shew, 

1. How it ought to set forth the ciicumstance of time ; 

. 2. How 


( 1 ) As great inconvenienGe was found to prevail 
from the rule of law, that in larcenies the stolen 
property roust be laid to be m all toe persoM who 
weie iBtorested m it, wid pardoularij in caSes of 
targe^oon^Bwcial and iiniiii^ c e n e Brn a^ to obvUtto 
tbe didkttityp as to mining iompainea^ 

*The statute $6 Geoa S. c. 73. intituled, ** An 
act for removing difficulties in the conviction of 
offenders stealing property front mines/* recites 
that ** the mineran, and t|^ timber, iron, and other 
materials used in or the worldng of mines, are 
much exposed to^ddj^redation and tliat ** great 
difficulties have neen experienced in prosecuthig to 
cotiaictieB and bringing to jnstice persons who 
have stoldn suofa property, by reason olltlie rule of 
law which at present prevails tbroqgliout that part 
of Greht Britain catti^ En^toid, tat setcliig ^h 
tnditffictmeiits iot letoeity the pames of all the per* 
sons who may be owners of or are interested 
in the ptopefty stolen f that ** the identic of 
such proneTty vadj be aaeerttotied and described as 
effectoaily by averring the same in snrih indictment 
to be the prqgparty otf soAie OXHS or more of the 
partners in fiieh u^ng ooBcenHl, and others his 
or their 

such other pn^tom o? and then 

enacts, ** that from fine passing of this 

act»^ it shall and lawful, and shall be 

deemed safUent to all intehts and purposes 
** whatsoever^ fhr the ootorierion of any offenaer or 

Y 


** offenders charged in any indictment with grand 
**, or petty larceny for or on account of stealing any 
** minerals, or any timber, iron, or other materials 
** used in or for the worhttig of miites, being the 
•• jpersonal property of any company or adven- 
•• rerenr carrying on the same, to allege and aver 
'' that the roTnerais, timber, Ironi or other materials 
** so stolen, are the property of some one or more 
of the partners or adventurers in such mining 
** concern, and others his or their partners or co- 
** adventurers, without naming such other partners 
or co*adventurers; and that such fdrm of de- 
scribing the proMjty stolen frolm such company 
** or adventurers snail be to all intents and pur- * 
poses whatsoever aa^ valid and effectual in law tun 
" if the same were averred to be tbe propei ty of aJI 
** th^ owiMsrs thereof, and as if the names of all such 
" owners were particmhirly and distinctly set forth 
** in such indiotmeot ; any law, custom, or usage to 

^ ** thecontraiy thereof in any wise notwithstanding.** 

* St. 1 and 9 Oeo. 4. c. 107, the enactments 
Of the nb<we statote are generally extended to in- 
dietffients %r burglary, felony, grand or petit 
kroenyii or criminai breach of trust, committed dh 
tjba^gaads# Chattels, or personal property of what 
ludove saeaer, of any partners whatsoever.** It is 
mgefmre sufficient, where the pioperty is 

* ip many persons, to allege it to be the property 
of A. B. and ethere hie partners/^ 

2 
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F. Attach . 1. 
B. Uctiirri dc 
Brief. 97. 

3 11. 7. 11. 

(w) Dyor, 161. 
Vide F. .^tuin 
de Vi«c. 3*2. 
Dyer, 69. 


2 . How that of place. 

And first as to the circumstance of time. 

Sect. 76. I find it no where holden, that it is necessary to 
mention the hour in an indictment. But on the contrary, it is 
(t) S. P. c. 80. said, (i) that if there be any necessity for it in an appeal, which 
(fe) Suji. c. 2J. yet is (ft) questionable, it is from the statute of Gloucester, and 
1 Bui^tiodc from the common law, and therefore I shall take it for 

203. ’ granted, that it is not necessarily required in an indictment; since 

it is certain, that there is no statute that makes it so, and the 
common law seems to have required no greater certainty in an 
indictment than in an appeal. 

(0 S. P. C. 9 j. Sect. 77. But it is laid down as an undoubted principle in all 
lamb. b. -I. c. .s. the books (/) that treat of this matter,, that no indictment what- 
F.*liidicb s'V*' soever can be good without precisely shewing a certain year and 
Dyer, 164. ' day of the material facts alleged in it. Also it hath been (m) 
Sumiiiarv,so6. adjudged, that the sheriff's return of a rescous without shewing 
8 y®®*" ^“y insufficient, because such a return is in lieu 

(wi)"f. Cor. 45. of an indictment. Also it is taken for granted in («) Dyer, that 
F. Attach. 1. an indictment of rescous is not good without expressly shewing 
Bricl'9'7.'* ^^y y®®*" fioth of the* arrest and also of the rescous, and 

3 II. V. 1*1. that the time of the latter is not sufficiently shewn by (0) shewing 

O') that of the former. And where an indictment of rescous set 

cpmiiiitted such a felony such a day, and year. 
Dyer, 6*9. aud place, per quod A. B. preedirtum J. S. cepit el arrestavit, ei 

10 Edw. 4. 13. in saha custodia sua adtunc el ibidem eutidem J. S. hahuit el cus- 
^u. 3 H. 7. 17, jt jg made a (p) quare, v’hether the indictment be not in- 

(o) Yet the con- sufficient, because no time of the arrest is alleged in the same 
traryisad- sentence with it; and it is doubtful whether the time of the cus- 
itrodc^ 208.*' ' wliicli IS alleged in the next 'sentence by force of the copu- 

C. Jac. 313*. lative, be applied also to the arrest or not, and Dyer seems rather 
to incline to the contrary opinion. 

3 Peer. Wnw. 484. 497. 4 Bac. Abr. 400. 

(9) Sup. c. 23. However, it is certa^, that if an indictment lay the offence on 
Moor 555 uncertain or impossible day, as where it laj^s it on a (r) 

llcxi;.’Fcamley, future day, or lays one and the same offence at (s) different days, 
Teiin Bep. 316. or lays it on such a day which makes the indictment (t) repugnant 
2*rr’7**7^' itself, it is void. Also it hath been adjudged, that no («) de- 
(0 Sup*, i. 64. fi^ct of this kind can be helped by the verdict. Also it is said, 
and c. 23. s. 88, that an indictment of death laying ap assault at a certain time 
*M 1 R Abr place, is (x) not sufficient without repeating the time and 

fsi. * * place in the clause of the stroke : and the like rule seems also to 

(x) Slip. c. 23. hold as to indictments of other felonies, in which respect such 

H^ev 35 . 119 “’‘^•ptments differ from indictments of trespass. Also it is (^) 
180. certain, that an indictment of death ought as well to set forth the 

5 H. 7. 17 , 18. year and day of the death as of the stroke, that it may appear that 
2^”***^'***^’ the. party died within the year and day. But these matters 

(y) Sup. c. 23. • having been more fully considered in the chapter of Appeals, I 

s. 90. shall refer the reader thither for the better understanding of them. 

(ODyer, 28. Sect. 7 S‘. It seems to.be (2) generally agreed, that the words 
S Hale, 178. ^ ® <• adtunc 

Keilwa^y 100. 

Sup. c. 2S. s. 88. 4 Coke« 41. Qu. D^'er. IdK 


(9) Sup. c. 23. 
s. 88. 

Mour, 553. 
licxv, Fearnicy, 
Tetin Rep. 3t6. 

(r) Hast, ^ 63 , 

(s) 2U.7. 7. 
Sup. 64. 

and c. 23. s. 88, 
89. 

\u) 1 R.Abr. 
781. 

(x) Slip. c. 23. 
s. 88. 

Hetley,33a 119, 
120 . 

5 H. 7. 17, 18. 

1 Bulst. 203, 
201 . 

(y) Sup. c. 23. • 
s. 90. 

(0 Dyer, 28. 

2 Hale, 178. 
Ke'ilwa^, 100. 
Sup. c. 23. s. 88. 
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** adtunc et ibidenr{\) in the subsequent clauses of an indictment, 
are of the same efifect as if tlie year and day iiieiuioiied in the 

former part of it had beeu*expressly repeated. Also it hath been 

(a) adjudged, that an indictment laying the offence on the Thurs- (o)7 Tl. 6 . 39 . 

* day after the day of Pentecost in such a year is good. And 
from the like ground it seems to follow, that an indictment laying ’ ' 

it on the (5) utas of Easter, &c. which shall be taken for the very Q>) Lamb. b. 4 . 
eighth day after the feast, or on the tenth of March (5) last (if it 
may be ascertained by the style of the sessions before which the 
indiqtment was taken), is as good as if it had shewn the day and 
year by expressly naming such a day of such a month, 8cc. 

Sect, 79 . And where an indictment charges a man with a bare 
omission, as the not scouring such a ditch, &c. it is (c) said, that (c) LhiuIi. b. 4 . 
it need not shew any time. 

Sect. 80. It is most (dt) regular to set forth the year by shew- (d) Sup. c. 43 . 
ing the year of the king, yet this may be dispensed with for spe- 
cial reasons, if the very year be otherwise sufficiently expressed, j <jaiV"ia 
for that only is material. And therefore in the (e) case of the («) n. 

Regicides, no year of any king was laid for the king’s murder, Luitows, 190i. 
but the compassing of his death was laid in tli| twenty-fourth 
year of King Charles the First, and the murder was laid on the 
thirtieth day ejusdem mensis Januarii, because if the reign of 
either king had been expressed, it might have caused a dispute 
whether that or the other woidd have been giore proper. 

Sect. 81. It is if) agreed, that a mistake in not laying an of- 
fence on the very same day on which it is afterwards proved upon 
the trial, is not material upon evidence. 

Sect. 82. If an indictment charge a pian with having done such 
a nuisance such a day and year, &c. and on divers other days, it 
is void (g) only as to the facts on those days which are uncer- 
tainly alleged, and effectual for the nuisance on the day specified. 

But if it charge a man generally with several offences at several 
times, without laying any one of them on a certain day, (/«) as 
with extorting divers sums of divers subjects for a passage over 
such a ferry, Scc. between such a day and such a day, it hath been 
adjudged, that it is wholly vbid (2). Yet it hath been solemnly 
resolved, that a conviction of (i) deer-stealing, setting forth the 
offence between the eighth and the twelfth of July, &c. is suffi- 
cient. ' - , 

As to the second particular, ris. How an indictment at com- 
mon law must shew the place where the offence was done. 

Sect, 83. It seems ^reed by all the (k) books, that no indict- (A) 35 Edw. 3 . 
ment can be gopd without e:tpres8ly^ shewing some place where- ^xndict. 
in the offence was committed.; which must (A appear to have 1 Suggebtion, 7. 
been within the iurisdiction of the court in which the indictment 4 H. r. a. 

^ ; Sf Hale, IGO. 

’ ; Koilvvood, 98. 

1 Bulst. 124r. See the books cited s. 70. 103* (Q Vide Keil. S3. 89; C. Eiiz. 44i8. 

(1) If omitted, judgment may be arrested,* 

. Strange, 901. ' * 

Because every extortion is a separate and 
distinct offence, requiring a separate and distinct 
punishment in proportion to enormity of it ; 


(f,) Sup. c. *23. 
s. 87, 88. 91. 
Inst. S?;U). 
Hale, 179, 


(g) 10 Mud. 
336. 

Vid. sup. s. 74. 

(A) Shower, 389. 
Carthew, 


(0 Reg. v» 
Simpson, ad 
Ti-in. 13 Anna*, 
10 Mod. 248. 
341. 


' and if acemnuiated under a general charge, instead 
. of being singly and certainly laid, it is impossible 
for the court to adapt the punishment to the mea- 
sure of the crime. 4 Mod. 103. Sed vide Cro. 
Jac. 611. 1 Kcble, 337. 
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(m) Sup. s. 69. 
77. and c. 33. 
s. 88, 89. 91. 

(n) 3 H. 7. 7. 

(o) Cro. Car. 
465. Ante, 
Sect. 74. and 
see 

thews, ,5 Term 
Bcp. 162. 

(p) See c. 33. 
s. 88, 89.91. 
( 9 ) Sup. c. 23. 
s. 92. 

Het/ev, 35. 
118 , 119. 

U yt r, 68. 

(r) Sup. c. 23. 
s. 92, 93. 

{s) 9 Coke, 66 . 
Con. C. £lu. 
7J2. 

Sup. c. 2.3. 
s. 92. 

(i) 7 H. 6. af6. 
77, 78. 


is taken, and must also be alleged in such a manner as is per- 
fectly free from all (m) repugnance ^nd ineonsistency. For if 
one and the same offence he laid at two (n) different places ; or 
" at the town of B. (o^ aforesaid," where no such town was men- 
•u 74 d before ; or if, in hn indictment of murder, the stroke be 

Rex v! Mat. Seath at B., and then it is (p) concluded that 

~ the defendant sic fehnici murdravit the person deceased at A. 
the indictment is void, ^nd so it is also, if it do {q) not lay a 
place both of the sCroke and the death; or if the place or places 
60 alleged be not such from whence a (r) vtsne may come. Yet 
it hath been adjudged, that a fact laid in a parish of London with 
some other addition, as in the parish of St. (s) Michael in Wood- 
street, .London, or in the parish of St.(r) Lawrence Jury, is good 
without shewing the ward in which the parish 4ies (1). But 
these matters having been more fully treated of in the (u) chap- 
ter of Appeals, and also in the foregoing part of this (ar) chapter, 
relating to the certainty of the time of the offence, I shall, refer 
the reader thither, for the fuller consideration of them (2). ** 

Vide Rex v. White, Burrow, 333. («) C. 93. «. 88, 89. 91, 99, and 93. (x) Sup. s. 76, 


Sect. 84. Itsseems, that there is no, need in an indictment on 
94 . b”*i. cfl7. * statute setting forth the description which brings the defendant 
i. 79, 80, 81, 82. within the purview of it, to jset forth any place where those things 
(x) Vide fup. happened which brought him within such description; and there- 
s 81. See. 23. where a statute makes it high treason for a person born 

Keijrnge, 15 . withiii the realm, and in popish orders, to come into, or remain 
hiikcid, 288 . in the kingdom, 8cc. there is no peed, ‘in an (jy) indictment on 
htran'e^M Statute, to shew in what place the defendant was bom or 
:'> P. 439 . ordained. Also it seems to be (s) agreed, that a mistake of the 
.4ndrcw«, 164. place in which an offence is laid, will not be material upon the 
1 ^ Riirrow 333 guilty” pleaded, if the fact be proved at some 

' ' other place in the same county. 

But if there be no such place in a county as that wherein an 
offence is laid in an appeal or indictment, all process on such in- 
.dictment or appeal is made void by the statute of 7 Hen. 5. and 

9 Hen. 


(i) If there be two vilU in a parishp the indict- 
incnt need not shew in which of them tlie defend- 
ant lives Sayer, 119- Vide also Bnitow^ 337. 

^ (2) In cases where the offence coiisisCs of a 
single fact, there is no difficulty in statirlg where it 
happened. But in cases under the act of 39 Geo. 3. 
c- 85- to protect masters from embeszlement by 
servants ot money, &c. which they receive in the 
course of their employ, there is some little doubt 
which is the proper county to indict in, wbetfier 
where the moncjjr was received, or where the leceipl 
was denied, or false account rendered, when tliese 
facts happen in different counMes ? In the base ojf 
7 he Kingv. Hobson, the prisoner received the 
money he was charged w ith embeaxling at Shrews- 
bury, in the county of Ssdop» and denied the re- 
ceipt of it to bis iiiaster» for whose nse he was en- 
trusted to receive it at Xitchfield, in the county of 
Stafford. It was objected in this case that the 
venue was wrong laid, os the receipt of the money 
as lawful in the county of Salop, and that there 
was ijo enibez Jrnient until he denied the incelpr 


of it in the county of gjalop. Upon a case reserved, 
it is said most of the judges tbought^that the con- 
duct of the prisoner in not accounting with his 
master, but diaiying the receipt of the tnohey, was 
evidence to sbtor that the original taking was with 
Intent to embeaale, and so to steal; and some 
tlKMigbt the offsnoe triable in either coiiioty. — (l £. 
P. C. Add. xxiv.) But in a subsequent case of 
The King v. Taylort whmrim prisoner was sent to 
receive money over Blackfriw Brldw in the 
county of Surreys whoto he received it/imt on bis 
return to Iw inastor*s house in the county of Mid- 
dlesex, be tbew it,«itwa8 

objected, that he was Ii 9 pn»pei;ly Uied hi Middle- 
sex, but ougbttohirre hMk' ttm in Surrey, where 
he received the money-, ^ The judges there held, 
that the receipt of ihr Mbdey l^g a Yaw6il act, 
there was no etnhearienieht untU he gaiethe Ihbe 
account in MiddleseXr nnd therefore that hewgs 
properly tned in Middlesex- (3 Bos- and Poller, 
396.) 
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9 Hen. 5. c. 1. and 18 Hen. 6. c. 12; by the last of which sta- 
tutes it is recited, " That in the parliament holden in the ipnth 
« year of Henry the Fifth it was ordained^ for that many people 
** of malice cause often the‘lung>s liege people to be appealed^ or 
** indicted in divers counties of treasons or of felonies, supposing 
" by the said indictments or appeals, that the said treasons or fe- 
lonies were done in a certain place in such a county, 8cc. where 
" no such place is in die same county, that the process of the 
** same shall be void; and that the indictors, procurators, and 
" conspirators shall be punished by fine, &c. by the discretion 
" of the justice^ and also liable to writs of conspiracy: and 
“ by the presenlistatute the above-recited statute is made perpe- 
“ tual.” 

Sect. 85. It is observable, that the statute made in the ninth 
year of Henry the Fifth, herein referred to, seems to be wholly 
omitted by Keble and Pulton, who have no other statute con- 
cerning this matter made in the ninth year of Henry the Fifth, 
excepting the first, which only confirms a statute made in the se- 
venth year of the same king concerning appeals and indictments ; 
and there . is no other statute whatsoever in the seventh (a) year 
of that king mentioned in Keble or Pulton, but only one which 
requires the Justices before the award of any exigent to inquire 
by inquest of office, whether therd* be any such place in the 
county as that wherein an ofience is laid in an appeal or indict- 
ment. But this statute seenis only to extend to ^e county of 
Lancaster, for it is directed to the chancellor of that county, and 
lecites, ** That persons had been indicted and appealed in places 
falsely alleged in the said county;” and in the enacting part speaks 
only of ** justices who had power to determine felonies in the said 
" county;” and in the latter, expressly commands the said chan- 
cellor to “ cause it to be proclaimed in the same county,” but 
mentions no other. From all which I see not how it can extend 
to any other county; and yet Wingate in his (5) Abridgment 
makes it equally extend to all counties. However, (c) Rastal in 
his collection of statutes seems to have set down the very statute 
which is referred to by the above recited statute of 18 Hen. 6. 
c. 12. and this is certainly (d) still in force. 

As to the Fifth Point, ®k. Where the body of an indict- 
ment may be vitiated by false or- improper Latin, or the use of 
English instead of Latin, I shall endeavour to snew, 

1. Where false Latin will vitiate an indictment. 

% 

2.. Where a word whi^h is not Latin. 

* 

3. Where such faults are hblpen by an Anglid. 

^ As to the first of these particulars, viz. Where false Latin will 
vitiate an mdictmeht. ' . . « 

Sect. 86. Xt seems^ to be 'holden generally in some (e) books, 
that no false Liatin will vitiate ap indictment. And it seems to 
be holden by my Lord (J^) Coke, that an indictment shall not be 
'quashed for any false concord between the substantive and the 
adjective, as pre^etta regi, or prasfato regime, because though the 

expressions 


9 Hen.. 5. c. i. 


(a) Qu. Vitle 
9 Hen. 5. c. 2. 
Hull head’s bu- 
tutes. 


(6) Wingate's 
Abridgment of 
the blalutc^, 
under the title 
of “ Couspi- 
racy/’ s. J- 
(c) Rabl. Sla- 
tutesi Conspi- 
racy, J. so dfto 
Ru^fhead Slat. 

р. bV2, 

(</) Lamb. b. 4. 

с. 5. f. 493. 

¥. N. B. lib. 

law pro-,* 
cccdihgs are 
now to be in the 
English tongue. 
Vide infra, s, 88. 


(a) 6 Coke, lii. 
Cro/Car. 465. 
a ) ^ Coke, 

Vide Cro. El. 
108. 

9 Hale, 169. 
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( Vide Cro. 

EL 108. 


(^)Yelv. 27,28. 


(i) Rex V, Dob- 
son, lliL S Geo. 
1 . 

2 Kcblc, 51. 
Vide Cio. Car. 
465. 573. 

Cro. EL 754. 
{^k) (>ro. Car. 
480. 


(0 2 Vent. 173. 
Yelv. 224, 225. 
2 Saunders, 38. 
C. Jac. 306. 
309. 

(ni) Salk. 51, 
5V. 

6 Modern, 268. 

( ») 2 I5ulj)t. 35. 


(o) 2 Keb. 51. 
(/J')C. Car. 4654, 
465. 

See also Rex v, 
Ficldhouse, 
Copper, 325. 
where bilta tera 
was indorsed as 
to one distinct 
count of an in- 
dictment, and 
i^oramus as to 
the rest, and 
lield good. 

(7> 1 Sid. 219. 
2 Hale, 169, 
170. 

V Sfia. 870. 
Bat. K. B. 24. 


-expressions be incongruous, yet they are I^tin and significant. 
Neither do I find this opinion denied by any other authority, and 
thcrcfoi c I leave it to be considered, whether it may not still be 
maintained, especially (g) considering that the sense appears as 
fully, clearly, and expressly from such Latin as if it bad been 
never so properly expressed. And it seems aiso> that the like 
reason may be given for |fae case in (A) Yelverton, wherein an in- 
dictment of forcible entry, finding that the defendant umtm mes~ 
suagium ingressum .without adding the word in before mes- 
siiagium, was adjudged good ; but it is paid in the book, that this 
is not false, though it be not fine Latin ; by wliich it 'seems to be 
implied, that if it had been false Latin, it migMlMhave vitiated the 
indictment. 

However, it seems to be settled at this day, that an indictment 
against two or more, laying the fact charged against them in the 
singular number, is insufficient; as where it finds, that A. and B. 
U4Sultum (i) fecit; the reason whereof perhaps may be this, that 
it appears somewhat doubtful upon the face of the indictment 
whether the jurors intended to charge more than one, because 
the fact is laid in the singular number, which it seems absurd- to 
apply to more than one^ and therefore the indictment is insuffi- 
cient for its uncertainty. As to (A) Fulwood’s case, wherein 
Croke reports the contrai'y^o have been resolved, it is certain, 
that the verb in the record is in the plural number. And as tu 
the (/) case^wherein faults of this kind have been amended in 
original writs, as teneat conventimiem for teneant, and such like, 
it may be answered, that thosb emendations were made by virtue 
of the statutes of (m) Amendments, which extend not to criminal 
proceedings. And as to the case in (n) Bulstrode’s Reports, 
wherein it is said to have been resolved, that an indictment of 
felony against more than one in the singular number was amended, 
and thereupon the defendants were adjudged to’ be hanged, it 
may be answered, that it doth not appear in what part- of the in- 
dictment the singular number was put for the plural ; neither is 
the said resolution, in whatsoever sense it be taken, reconcilable 
with the later autlfbritics, as shall be more fully shewn under the 
twelfth point. 

But it is said (o), that a fault of this kind is made good by the 
grand jury’s finding the indictment billa vera against one of the 
defendants onlyf the reason whereof perhaps may be this, that 
the uncertainty of the indictment is supplied by such an indorse-^ 
ment. But this seems contrary to the authorities, relating to 
this matter, cited in the second section. Also it hath been ad- 
judged (p), that where a bill of indictment lays the fact in the 
plural nbmber against two, and it is found billa “oera as to one of 
them only, it is good ; and yet the verb in the plural number in 
the record must, after such a finding, be applied only to one per- 
son : but to this it may be answered, that there is no uncertainty 
either in the bill or the indorsement. Also it hath been ad- 
judged iq), that the word so/ver.instead of soloat is not fatal in a 
judgment, but that ^ new one shall be. given. ’ . 

As to the second particular, viz. Where the use'* of a word 
witicif is not Latin, will vitiate an indictment. 


‘Ser#. 
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Sect. 87. It seems generally agreed (r)> that aii indictment 
wholly ih English is void. This seems to depend upon the sta- 
tute. of 36 Edw. 3. c. 15. by which it is enacted, " That all pleas 
** which be pleaded in any of the king’s courts shall be entered 
" and enrolled in Latin." And from hence it seems clearly to fol- 
low, that if any matecial part either of the body or caption of an 
indictment be expressed m a word which is not Latin, as by the 
word <s) erectaveruM, instead of erexerunt, or (#) brachia sua dex^ 
tra, instead of brachio, or (u) prasentant. existit instead of pro- 
sentat. the indictment is insufficient ^except in some special cases 
hereinafter set forth); for no one can say, that the bare giving a 
Latin terminatio^-to a word unknown in that language can make 
it become Latin ; and if the want of one material word may be 
supplied, why not the want of two, and so on ? It hath indeed 
been (x) holden, that a fault of 'this kind, as *' imagiturvit^* for 
“ imaginatus est,” “ ava” for *' a^ia” is amendable in an original 
writ, which yet is denied by others, if it be in a substantial (y) 
part. However, it seems certain, that such amendment must 
depend upon the statute of Amendments, which extend (z) not 
to criminal proceedings. 

Also it seems, that it is no less a fault to make use of a word 
which is proper Latin in another sens^e, whether entirely different, 
or of a much larger extent, than that in which it is used, as of 
the word (a) coUis for cotti, or (b) mala ars for ven^cium. Also 
it seems agreed, that an abbreviation not justified by legal usage, 
as (r) dm. without a dash, for domino, (d) R. Rs. for regni regis; 
or the expression of a number of figures that are not (e) Roman, 
is equally fatal as it would have been wholly to have omitted 
what you endeavour in such manner to express. Also it hath 
been {J") adjudged, that an inquisition finding that J. S. seipsum 
emersit, 8cc. is. insufficient; because emergo doth not signify to put 
into, but to rise out of the water, (g) Also it is said, that an 
indictment has been quashed for the words pace regia instead of 
pace regis : but it appears not what was the nature of the indict- 
ment, nor in what part of it these words arc used, and therefore 
I would suppose it to have been in such part of some indictment 
wherein those expressions are so material that they cannot be 
rejected as sdrplus and immaterial; for it seems to be a settled 
rule, that nothing which may be so rejected shall vitiate an in- 
dictment ; as where the year of the Lord is written in common 
(/i) figures, but the year of the king is well expressed; or where 
an indictment is said to be taken before J. S. and J. N. (i) duo 
justiciariis. See. Also it seems, that the use of a word which is 
not proper Latin, as (,k) contrafacere, for counterfeiting, may be 
made good by precedents. And there can be no doubt but 
that (/) terms of art, udiich are necessary in all indictments, as 
felonia, murdrum, burglaria, and such like, are good, though they 
be not good classical Latin;' for they are of such a complex and 
peculiar signification as no proper Latin word will come up to. 
Also it hath been (m) adjudged that a litersd translation of a sta- 
tute into Latin is sufficient, if intelligible, let it be never so in- 
elegant ; as where it sets forth that the defendant super caput 

suuiH 
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(r) C. Eliz. 85. 

Qu. 3I^b.657. 
(*) C. Eliz. 831. 
Uutt. 5(i. Sed 
Tide Cowper, 

(0 C.EIiz.l3r. 
(u) 1 Sid. 175. 
Salkcld, 370. 
Sed vide 2 Salk. 
660. 

Doug. 194. 
(*)8Co. 1.59. 

2 Bulst. 35. 
Moor, 5. 

N. Bend. 33. 

1 And. 24. 

(y) 1 Lev. 1, 2. 

5 Coke, 45. 

C. Eliz. 462. 

(s) 1 Salk. 51, 
.52. 

6 Mod. 268. 
Vide sup. s. 86. 


(а) 1 Bulst. 109. 

(б) Noy, 85. 

1 Jones, 144. 
Latch. 156. 

(c) 5 Sid. 17.5. 

(d) t Salk. 140. 

(e) Salk. 195. 

1 Sid. 40. 

3 Kcble, 301. 

2 Lev. 102. 

1 Mod. 78. 

(J") 2 Lev. 140. 

3 Mod. 100. 

B. 1. c. 27. s. 
15. 

(g) 1 Sid. 140. 


(/i) 1 Salk. 19.5. 
1 Mod. 78. 

(0 C. Eliz. 108. 
(fc) 2 Jon. 59, 
60. 


(1) Dait. c. 141. 
10 Coke, 133. 


(m) 9 Lev. 221, 
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(gr)Cro.Jac.l29« 

(r) 1 Lev. 99. 

129. 204. 

1 Sid. 98. 318. 
Haynioiid, 5. 

S Lev. 336. 

10 Co. 130 133. 
is) Keble, 779. 

(t) Noy, 85. 

Latch. 156. 

March, 16. 60. 

1 Jones, 144. 

10 Coke, 133. 

Vide 1 Lev. 204. 

1 Sid. 318. 

Yelv. 68. 

(u) Co. 131. 

Noy, 85. 

Latch. 156. 

March, 16« 

] Sid. 81. 

1 Jones, 144. 

(t) Noy, 85. 

1 Sfd. 60. 81. 

(a-) Cro Jac. 

664, 665. 

(v) Noy, 85. 

Latch. 136. 

1 Tones, 144. 

(s) Cro. Jar. 

664, 663. 

2 Roll. 234,255. 

(tt) 10 Coke, 

130. 132, 133. 

(6) Cro. Jac. 665, 664. 


jtuum fr(yprium did forge, meaning that he did it of his own 
head. (1) 

As to the third particular, viz. What faults of this kind are 
hoipcn by an Anglici. 

s Hale, 169. Sect. 88. It seems to be holden gendrall^ in some books, that 
the use of the word which is either not Latin at all, or not Latin 
(n) Cro. £iiz. seuse in which it is used, may, in many cases, be holpen 

«3i. by an Afiglid^, as (») ereetaveruni, Anglkk did erect ; (o) retes, 

nets i,ip)pellites, At^lici skins j ollis (q) ariis, Anglice 
seems contrary. brass pots. But to this it may be answered, that as to the three 
(p) 1 Sid. 3ia. first of these instances, what is said conceri]|in^ tl^is matter is 
only spoken of by the bjre, and did not come, into judgment ; 
and as to the last of them it ma^ be said, that it 'doth not concern 
a criminal proceeding, but a civil action, and that after a verdict j 
and if the purport of it be, that an Angl^i helps' the use of a 
word that is not Latin in an action of trover, though damage be 
expressly given for it, it is contradicted by many other express (r) 
resolutions, in which it seems to have been taken as a settled 
rule, that where damages are expressly given for a thing ex- 
pressed by a word that is not Latin, it is no way helped by an 
AjtgUci. Also it bath (s) been adjudged, that an indictment 
for taking octo discos, Anslici dishes, is insufiBcient ; and this is 
agreeable to what is laid down as a settled rule in many (t) books, 
vise. That where there is a proper Latin word for the thing in- 
tended to be expressed, no Ang/ici will help an improper one, 
as it mil do where there is (u) no proper Latin word, because, 
in such a case, there is such a necessity either to use a feigned 
one or none at all. Also it hath been adjudged, thift where there 
is a proper Latin word, an Ang/ic^ cannot make good use of any 
other, either in a more (o) special or (x) extensive signification 
than the Latin language will bear, as to make the words (y) 
" ma/as artes” signify witchcraft, or («) '* risctts** a box full of 
linen, or (a) ’‘fulcrum tectf* a field bed with a tester and cur- 
tains; in which case the judges will take (6) no manner of notice 
of what comes under the Angfic^ beyond the strict signification 
of the Latin. 


t Roi). 254. 265. lOCoke, ISO. 132. tSS. 


Vide obMirva- The use of the Latin tangu^e in law proceedings is now abo- 
Italuters lished ; for it is. recjted by 4 Geo. 2. c. 26. that many and great 
ass'* Bamardh- niischiefs do frequently happen to the subjects of this kingdom 
toil, K.B. 177. from the proceedings in courts of justice being in an unknown 
271 131 336 language, 8tc. &c. and it is therefore enacted, " That all pro- 
' “ ceedings whatsoever in any courts of* justice in England, and 
in the court of exchequer in Scotland, and by &Geo. 2. c. 14. 
8. 5. in Wales, and Berwick upon Tweedy which concern the 
law and administration of justice, shall be in thb English tongue 

• " and 


(1) The word Mteon instead 6f indkian, and 
destnctionem instead of deOruetuman, have been 
thought fatal, Case, Hutton, 56. So also 

oustnalMy as a description of the South Sea Com* 
pany, insteafti of auttraUa^ has been adjudged fatal. 
Strange, 787. Ld. Raym. 1615. But in the case 
of the King v. Beach/ Jjord Mansfield smd, that 


the court had looked into all the eases upon the 
subject, and that the true distinction is, even in the 
case of a variance, where the omission or ad- 
dition of a letter does not diange the word so as to 
make it another word, it is not material. Cowp. 
290. Doui^as, 194. 
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'' and language only, and not in Latin or French, or an;jr other 
** tongue or language whatsoever, and shall be written in such 
" common legible hand and character as the acts of parliament 
" are usually ingrosscd in, See. and in words at length, and not 
** abbreviated, and all persons offending against this act shall 
“ forfeit fifi^ pounds to any person who shall sue for the same. 

But by 6 Geo. 2. c. |4. s. 5. ** Law proceedings may be 
“ written or printed in the like way of expressing numbers by 

figures, as nave been commonly used, and with such abbrevia- 
“ tions'as are now commonly used in the English language. Nor 
" shall the penalty aforesaid be extended to ^ the expressing the 
" proper or known names of writs or other process or technical 
“ words in the' same language as hath been commonly used. 

Nor shall this act extend to the certifying proceedings in the 

court of admiralty ; nor by 6 Geo. 2. c. 6. to the court of re- 
“ ceipt of exchequer in Scotland.’* 

As to the Sixth PoiAt, viz. Where the offence indicted may 
be laid jointly, and where severally ; and where both jointly and 
severally ; and where the offences of several persons may be laid 
in one indictment. 

Sect. 89. It seems certain at this day, thaAotwithsitanding the 
offence of several persons cannot but in ail cases be several, be- 
cause the offence of one man cannot be the offence of another, but 
every one must knswer severally for his own crime, yet if it wholly 
arise from any such joint act which in itself is criminal, without 
any regard to any particular personal default of the defendant as 
the joint (c) 'keeping of a gaming-house, or the (d) unlawful 
hunting and carrying away of a deer, qi' (^) maintenance, or (f) adj. Trin. s. 
extortion. Sec. the indictment or information may either charge Geo. i. 
the defendants jointly and severally; as thus, **quod (g) 
verunt, et uterq, eorum custodivit:” or ** quod (A) asportaverunt, (d)Rex v. 
et eorwn uterq. asportavit or may charge them jointly only, HawVnw, adj. 
without charging them («) severally, because it sufficiently ap- 
pears, from the construction of law, that if they joined in such (/) Saik. * 
act, they could but be each of them guilty ; and from hence it (ff)itevv. 
follow's, that on such indictment or information (k) some of the ^ci^^adViV 
defendants may*be acquitted, and others convicted ; for the law e ceo. i*!' 
looks on the charge as several against each, though the words of 
it purport only a jmnt charge against all. ^ jS^.?«dj. , 

M. SGeo.l. (») B«x i& WUfiaon, 10 Anna. Bear «. White, 4 Will. S. C. Car. S80, 38l'. 

3 R. Abr. 707. 48. 708. Con, $BqIUS 45. Palm. 867, S68. (fc) 3 B. Abr. 707. 48. 708. Bear 
V. Whito. 4 WilU^ 10 Mod. 68. * Foster, 8t$. 

But where the offegqe indicted doth not wholly arise from the (i) sr. Ab. si. 
joint abt of aUL the 4<MendanCB, but from such aqt joined with 8 M<^. iso. 
some personal And defect or.omiMion of each defend- 

ant, without w^lch it yrould be no offence, as the following a strange, 628 . 
joint trade without having served a seven years apprentice- *^#».Ca*.2*i. 
ship required by ''the statute, in which case it must be the B^a^!K.B. 
particular defeat, of each trader which must midte him guilty, 96 . 
and one of tiiem may offend against the statute, and the others ^ Bo". 
not, the' indictmAiit'or information (/) must cbaige ffiem* severally j:S.R,ym.i 57 g. 
and not jointly, i for it is absurd to charge timm jointly, because But this laat caw 
the offence of each defendant arises fifom a defect peculiar to » “•M not to be 

himself. 
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himself. And for the like reason a joint indictment against seve- 
ral« for not (m) repairing the street before their houses, hath been 
quashed (!)• 

But 1 do not find it settled in ^hat cases several offences of 
seveial persons may be joined in one indictment ; for in some (ri) 
books indictments against Several for offences, as for recusancy, 
(o) following a trade without having served an apprenticeship, 
not (p) repail log the streets, 8cc. are mentioned without any ex- 
ception on this account. And it is holden, that one indictment 
against two justices for not (q) inquiring of a riot, and an indict- 
ment against two persons for speaking of the same (r) words, 
may be maintained ; and yet it is (s) agreed that one action lies 
not against several for the same words. Also in (t) Roll’s 
Reports aii indictment against several for having inmates in their 
Stwn ^®***®® 1® have been quashed because it was but one joint 

871 ). 9 ^ 1 . * indictment against them all, whereas there ought to have been 

several indictments against them. Also in the sixth (u) Modern 
Reports, an indictment against several for the neglect of a day 
of fasting appointed by proclamation, is said to have been 
quashed for the like reason. And this is certainly the most 
agreeable to the mle of bringing actions upon penal statutes, 
wherein several ommees shall not be joined, except it be in re- 
spect of some one thing to which all of them have a relation ; as* 
where several (x) join in a suit in the (y) admiralty for a contract 
on land, or in procuring or giving an untrue verciict, or are privy 

F. Dec. tant. 1. to onc atiother (z) in maintenance of the same cause/ 

4. 6. 8. 9. 

(y) Qu. Dyer, 159. (z) B, Maint. S6, 52. 

As to the Seventh J?oiNT, viz. Whether the words vi et 
armis be in any case necessary in the body of an indictment at 
common law. 

Sect. 90. It is taken for granted in some (a) books, that they 
were necessary at common law in all indictments for offences 
which amount to an actual disturbance of the peace, as rescouses, 
and assaults, and such like ; yet £ do (6) find it agreed, that they 
were ever necessary in sueh indictments wherein it would seem 
absurd to put them in, as in indictments for (c) conspiracies, (d ) 
cheats, slanders, escapes, and such like, or (e) nuisances commit- 
ted in a niau’s own ground. 

D.ill. c. .!! 1 . (d) 1 Keb. 562. Dalt c. 181. (e) Popbam, 206. Cro. Car. 877. 

However, there can be no doubt but that the omission of them 
in indictments of this kind is made good b^ the statute of 37 
Hon. 8. c. 8. by which it is recited ** That in all indictments of 
felony and trespass, dnd divers others, it was common to use 

** the 


(m) 2 R. Abr. 
Burr. 984. 81. 

(n) 1 Leon.241. 

(o) 9 R. Ab. 81. 
^Ikeld, 382. 

2 Burr. 984. 

1 Vent. 302. 

(p) 211. Abr. 
81. 

(jf) Style, S4j. 
(r) Style, 312. 
(«)C.Jac.647. 

1 B. Abr. 781, 
Palmer, 313. # 

1 Bulst. 15. 

2 Burr. 984. 

(0 2 Roll. 164. 


2 Ld. Rayn>. 
1572. 

2 Scss. Caa. 28. 
154. 

2 B^r. K. B. 
80. 337. 

Sed vide Burr. 
985. 

(x) B. Join, in 
Action, 5. 47. 
lOO. 108. 

F. N. B. 171. 


(a) Jac. 473. 
Skiiiiicr, 426. 

2 Hdle, 187. 

2 IjCv. 221. 

See the books 
cited in the next 
sect. qu. sup. c. 
23. sect. 85. 

(ft) Yet "joc prea. 
37 H. R. 8 
(c) I Le\. 12.5, 
126. 


(l) Several defendants cannot be joined in one 
iiulictment for peijury ; for peijury ia a Mparate 
act in each ; and ohe may bo desirous to have a 
efritmrari, and the Other not ; and the jary on thp 
trial of all may apply evidence tO ail that is but 
evidence against onc. Strange, 921. So also in 
Rex V. Clendon,ai)d others, where taro were joined 
in the same indictment for au assault, the court 
held tliey were distinct offences, ‘Strange, 870. 
Ld. Raymond, 1572. Rat. K. B. 337. 2 Sess. 


Cas. 24. Bat ih'-the ease Bex «. Benfield and 
bonders, £. 38 Geo. 2. on an information against 
both for tiie same Ub^ it was held good ; and the 
case of the Kbig e. mendon, held not to be law. 
Burrow, 980. And whete goods are obtained under 
&lse pretencea, if the Adseptvtenec is conveyed by 
words spoken by one defendant in the presence of 
others, who are acting in concert together, tiiejr 
may be all indicted jointly, .Rex v. Young and 
others, 3 Tem Rep. 98. 
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“ the words vi etarmis, and in divers of them 'to declare the man- 
** ner of the force and arms, that is to say, vt et arinis, videlicet, 

** baculis, cultellis, arcubus et sagittis, or other .such like words, 

“ where in truth the parties indicted had no such weapons at' the 
" time of the offence, yet for lack of such w'ords the said indict* 

“ ments were taken as void, and had been avoided by writ of 
" error or plea, 8 cc.” »id thereupon it is enacted, ** that these 
“ words vi et armis, videlicet, cunt baculis, cultellis, arpubus et sa- 
“ gittis, or other such like, shall not of necessity be put in any 
" indictment or inquisition ; nor ahall the parties indicted have any 
“ advantage by writ of error or plea or otherwise, to avoid any 
“ suck indictment or inquisition for the want of these or the like 
'* words ; but that the same inquisitions and indictments, and 
“ every of them, lacking the said words, or any of them, shall be 
“ adjudged as effectual to all intents, constructions, and pur- 
“ poses, as the same inquisitions and indictments having the 
“ same words in them.” 

Sect. 91 . But notwithstanding this statute seems to be so 
express as to all indictments, yet it is (f) hold<^n in many books, (/)S.P.C. 94. 
that indictments for trespass, and such like, are still insufficient ^ sjj 
without the words vi et armis ( 1 ) ; and mimy indictments have i Bulst. %Y3. 
accordingly been quashed for want of them, where they are not i Levinz, i2d. 
implied in some others, as (g) rescussit, or (A) manu Jbtti, Sec. ^ /mV 
But it seems difficult to assign any reason for these opinions, un- videPoi>li. 2 (> 6 . 
less it be, that because the enacting part of the statute says, that the C. Ca. 377,378. 
words “ vi et armis, videlicet, cum baculis, cultellis, &c.” are not 
necessary, 8 cc. the meaning was only to take away the necessity ^ Hale. i ir.' 
of those superfluous words baculis et cultellis, 8 cc. but not of the (A)Dalt.c, 131. 
words vi et armis, where they are proper and pertinent. But 
to this it may be answered, that the preamble seems to com- 
plain of the opinion that the words vi et armis, whether put by 
themselves, or used with those other words, were in any case 
thought necesssry in indictments ; and. it is most natural so to 
explain the enacting part of a statute as to make it extend to all 
the mischiefs complained of in the preamble ; besides, the enact- 
ing part of the statute is express, " that indictments without 

these words, vi et armis, videlicet, baculis, cultellis, arcubus et 
"sagittis, or any of them, shall 'be as effectual as if they had 
" been comprised in them }” and surely the words vi et armis 
cannot but be comprehended under these words, ** or any of them.” 

It is said (i) indeed in Xievinz^s Second Reports, that the words (i)Rex v. Msr- 
vi et armis are still necessary, because without them there can be 
no capiatur entered, nor fine to the king ; but this is in effect to 
contradict the. statute, which says, " that an indictment without 
" those words shall be as effectual to all intents, constructions, (fc) C. Jac. 472 , 
“ and purposes, as an indictnaent with them.” Besides, will any ^ 
one say, that there can be no capiatur. nor fine, to the king upon 3 ^ 3 , 
indictments of cheats, conspiracies, and such like f wherein yet it s Bulst. 308. 
seems to be agreed, that those words are not necessary. And 
agreeably hereto, the court of king’s bench has (k) often refused 3^ 502, 503! 

• ' to 

» ' - . , 

(l) la an indictment for a riot the words viet B- 138. 2 .Sess. Ciis. 13. Cro. Car. 3454 478. 
armis are implied in the wor^s riotose eesserufU,Jre^ Stylesj 18. 3 Peer. Will. 464. 
geruat^ at prottraverunti Strange^ 834. Bar. K. 
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(0 S«* Lord quash iudictnieuts of trespass for want of those woids. How- 
Hurdwicke’t ever, it is certainly safe and advisable to tnake use of them wheie 
opiidon upon they are proper .and pertinent, if it be to no other purpose than 
«® .gg'.v.te the offence (/). 

Kex V. BarridgCp 3 Peer. Wins. 493. 

As to the Eighth Point, viz. Whether it be necessary in the 
body of an indictment at common law to lay the offence contra 
pacem. 

(m) sKeb.490. Sect.'^^. Inasmuch as all offences whatsoever which are sub- 

2 B ibt^x 58 ^ P**^^**^ prosecution seem in general to be so, as thdy are 

2 Hde,’i88.‘ .. breaches of the law, and in that respect tend to the distuibancc 
See the cases * of the quiet and peaceable government of the kin^ over his people, 
Ioira*"pwt trf** to be a good general (»»)* rule, that no ip<li®tuient or in 

this section, and formation for an offence, capital or not capital, against the com 
Cro. Elis. 186 . mon law or statute, can be good, except it expressly suppose such 
6 Modem, 128. offence to have been done against the peace of the king or kings 

in whose reign (1) or reigns it was committed.,, 

(n) Co. Knt. And accordingly Idind, that every precedent of an indictment 

fo%o^Ent Coke’s Entries, whether for (n) treason, or (o) felony, orj(p> 

39 i, 352 .''m 5 , inferior offences, expressly lays the offence against the peahb of 
356. 358, 359. the king, except only in four instances : the Fibst whereof is of 
^ 2 ^ 3^61 indictment for a (f) nuisance for not repairing the highway ; 
352 * * ’ which if it mi^ be maintained, seems to depend chiefly on this 

(9)00 Eqt.S58. reason, that the offence is of such a nature that a man may be as 

^ ffuil^ of it in his own ground as in that of another ; and 
82 . 83 . therefore it hath been (r) holden, that it needs not be laid against 

Con. Cm. Car. the peace, because the laying it in such manner may seem to imply 
somewhat of force^or trespass against the person or possession of 
another : but it seems difficifft to reconcile this opinion with those 
many resolutions taken notice of in the following part of this 
section, by which indictments, for want of these words contra 
pacem, have been adjudged insufficient, where the offences could 
on no other account be said to be against the peace than as they 
(()Co.Ent.353. were breaches of the law, as all nuisances eeitwHaljr are. . The (s) 
Second of the said instalicaa«i Coke ’'8 Entries is, of an indict- 
(t)Ce.Etit.tS 4 . 0 f bomicide by misadveiitBre; and the Thibd if) of an in- 
dictment of honridde in self-defence; but these precedents, if 
they may be maintained, sj^em to 'depend chiefly on this reason, 
that such offences are supposed to be owing rathwr to the mbfor-' 
(tt) Co. Ent. tune than to the*fault of the par^. And the (u) Fodhth of the 
said instances is, of an indictment of peijury on the statute whibh 
concludes in contempium r^ina, contr^ormam stattai, with- 

(*) IBmui, 263. out addiqg contra pacem, Snt(x) BsstaVa FireOedants, both of in- 
dictments of felony and of inferior offemoes, do as often omit the 
words contra pacem as nudonse of ffieni. However, certainly 
the much greater number of precedents eiqpatwriy conclude contra 
pacem { and the authority of these is touch atrem^ened 1^ those 
many cases in the Reports wherein indictments ahd informatipns 
(o I^Abr 82 ! upp®®*^ to have been quashed for want of the words contra jmeemt 
(a) 1 Mod. 8. * as indictments and informations for (y) faarratiy, (s) fbrgeiy, (a) 

retamiog ^ 

<1) Ciwfinaed ky sU the judgn, R«x v. LeMcttpi Bad. ISpl. 


(n) Co. Ent. 
360. 361. 

(o) Co. Ent. 
351. SS^. 355, 
356. 358, 359. 
(^p) Co. Ent. 
352, 353.361s 
362. 

(9) Co Eqt.358. 
See Kastal, 263. 
(r) 2 R. Abr. 
82,83. 

Con. Cm. Car. 
584. 


(t) Co. £nt.253. 
(e) Co. Eiit.254« 


(tt) Co. Ent. 
365. 


(») jaattals 263. 


(y)2R.Ab.82. 
(0 2R.Abr82. 
(a) 1 Mod. 8. 



Ch.as. 


OF INDICTMENT. 


335 


retaining a servant without a testimonial from hb last master, (2*) (&> s Kub. 790. 
following a trade without having served an apprenticeship, (c) g 

erecting a cottage, (d) assanlt and battery, &c.^ (e) 1 ka>.'474.’ 

(ci) 9 Keb. S6, 779* YcUcrton,66. 


But it seems clear from all the precedents, that neither an in- C«) nnstai, 409. 
formation (e) qui tarn on a penal statute, nor an information by 
the king for an (/) intrusion, or other (g) wrong of a civil nature to°37«. 39I** 
done to his lands, goods, or revenues, need the words contra ^ ) R^stai,4i2. 

VdCCm^ * " Co. JEnt, 372 . 

^ S90. 

(g) Rastal, 410. Co. Gnt. 390. 


Sect. 93. If die offence indicted be expressly laid, partly in the 
reign of one king, and partly in the reign of another, as where J. 
S. is indicted for having erected a weir in the time of queen Eliza- 
beth, and continued it ip the time of king James, and thereupon 
the indictors conclude, that so the weir was erectOd and continued 


contra pacem regis, Sfc. without adding, oontA pacem nuper regime, 
the indictment is (A) insufficient ; b^icause it appears, that the 
commencement of the wrong, which is as much indicted as the i89* 

continuance, was in ,the reign of queen Elizabeth, and conse- f. Brief, 25. 
queiitly, if a crime, must have been against the peace of her reign. 

But if the indictors had concluded only, that X S. so continued 
the weir contra pacem dondni reg^, isc. and had laid the erection 
of it by way of recital or inducement only, it is (t)*haid, that the (t) Yeiv. 6& 
indictment had been good, because it should be taken as an in> 
dictment for the continuance only. • ' . nr , . 


As to the Ninth Point, vie. Whether it be necessary in the 
body of an indictment at common law to lay the offence contra 
coronam et dignitaterd regis* 

Sect. 94. It is observable, that all the precedents of indictments (k) Raatai. ess. 
in Coke’s Entries, cited in the ninety-fourth section, whicli lay (0 sBuist.3o8. 
the offence contra pacem, lay it also contra coronam et dignatatem 
ifc. Yet not one of (/E) Rastal’s Precedents doth so. Neither sHaie. iss. 
do I find any one case wherein an indictment against which no Most of 
other exception could be taken, has been adjudged (t) insufficient ||| 
for the want of these words* But, on the contrary, 1 find it ex- Ent. a^e with 
pressly resolved in (m) Holbrook’s Case, that an indictment of a precedents 
riot is gdbd without them. ”* 

As to the Tenth Point, vix. Whether it lie necessary in the 
body of an indictment at common law to lay the offence tn co# 
temptum regis. 

Sect. 95 . It is so laid in some indictments of inferior crimes in (n> Co. Ent. 
(ff) Coke and Rastal, and in otiiers (0) not. Also tit is so laid, 9ss. 36$. 
with the addition of ffie clause contra lejges ikan, in every informa- 
tion of intrusion upon the lung’s lands in (p) Coke and \q) Rastal, ses. 
and also in an mformation in (r) Coke for a trover and conversion (p) ^ But. 
of the king’s goods. But in (s) two informations for mines claimed 
by the king, which are the only precedents I find of this kind, the 1 dike, is. zs. 
supposed injury is laid -only eta damnUin> t^gk without^ either of (9)1^^1,413. 
the said clauses. Neither do I find eitiier of them in any indict- Si] 
ment of treason or felony, nor in any information qui tarn in Coke Wwden, sio.’ 
or Rastal. And tiiough it seems to be admitted in the Year- 

Book 
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(t' 4 H. 6. 4. 
F. Brief, as. 
(u) Lutw. 1S2. 
1S3, lA, 135. 
139. 165. 167. 


Book of (/) the fourth year of Henry the Sixth, that in an action 
on a statute it is necessary to conclurle, in coniempium domini 
regis, yet in (u) Lutwych’s Entries it is dftener omitted than used, 
and no exception appears to have been taken for the omission. 


As to the Eleventh Point, viz. Whether it be necessary in 
an indictment at common law to lay the offence illicit^. 


Sect. 96 . I cannot find this word used in any one of Coke’s or 
Rastal’s precedents of indictments ; ncnther do 1 find any clear 
(*•) See 1 Kcb. 8 *id express (it) authority, that it is in any case necessary in an in- 
859 . dictment at common law; but on the*contrary I find it expressly 

( ?^2R'’ibr*82 adjudged, that it is not necessary in an indictment of a riot, 
Cox’s ^sei because the act itself contained in the indictment so plainly 
Cases in Crown appears to be unlawful. But where a statute uses the word un- 
Law, 65. lawfully in the description of an offence^ it is certain than an in- 
dictment grounded on it must use the word illicit^, or some other 
tantamount. 


As to the Twelfth Point, viz. Whether a defect in any of 
the particulars above-mentioned be amendable. 

For the rise anil Sect. 97 * I take it to be (z) settled, that no criminal prosecu- 
history of tion is within the benefit of any of the statutes of Amendments 
vld''* 3 Com* 3 or whence it follows, that no amendment can be admitted 

(e)^on.°42i. ' iol any such prosecution but such only as is allowed by the coiii- 

1 Salk. 51 , 52 . mon law. 

6 Mod. 268, &c. 

Vide bup. c. as* sect 199* 1 Sid* 66. 


2*Kebte* 580**’ agreeably hereto I find it laid down as a (o) principle in 

1 Sid. 155. ‘ some books, that the body of an indictment removed into the 
Vide 1 Kcb. 45 . king’s bench from any inferior court whatsoever, except only 
those of London, can in no case be amended. But it is ( 6 ) said, 
2Baistrode 35. that the body of an indictment from London maybe amended. 
( 6 ) 1 Kcb, 252 . because by the City charter a tenor of the record only can be re- 
«^*** ***' moved from thence (c) (d). And it seems, that by the course of 

Vide Hob. 135. the king’s bench, a rule may be made on any coroner to amend 
(c) The custom even the body of his inquest by his notes in a mere matter of 
diMcxM w^'as ^ where holden, that this can be 

London!'** "* done after it is filed, by which it becomes a record of the court ; 
1 Kcbie, 571 . and then the same objection seems to lie against the amendment 
(rf)See B. i. c. indictment. 

27. sect. 16. 

i*Sid^'*i75***** ** seems to be (e) agreed, that &e caption of the indict- 

1 Kebie.656. ment from any place may, upon motion, f>e amended by the clerk 
3 Mod. 167. of the assizes or of the peace, so as to make it agree with the 
^6 277*^’ original record at any time during the same Term in which it 

1 Sid. 15*5. came in, (g) but not in a subsequent Term. But I have known 

(£) 1 Sid. 155. it holden, that the caption of an inquisition cannot be amended 
Trin*'M*Geo**s’ more than the bo^y ; the reason 

i Keb. 45 ^ 56 . whereof perhaps may be this, that the caption being part of, and 
1 Sid. 175. drawn at the same time witii the inquisition, greater exactness is 
L required in it than in that of an indictment, which is left as a thing 

JBiGb i6* of 

(1) Confirm^ by Ld. Mansfield, Burr. 2527. tloQf» and Rex v. Holland, 4 Term Rep. 457. as 
5ed Tide Douglas, 115. with respect to penal ac- ioformatioils ex affich. 
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of course to be drawn up by the clerk of the court, when occasion 
shall require. 


Also by the opinion of two judges against that of two, the want 
of continuances in the record of an attainder of felony (A) cannot ii!* >3. 

be amended by the certificate of the clerk of the assizes, especially t Mud. ‘Job. 
if the king signify his pleasure that he doth not desire any amend- 
inent. And it seems to be (i) settled at this day, that no discon- ijg. 

tinuance is amendable in any criminal prosecution, (A) without <20. av. 
consent. Process, 

47. 

(k) !2i H. 7. 40. F. Amend. 78. Sec the case of Rex v. TutchLn, 6 Mod. 868. 8 Ld. Ray. 1061 • 

o St. Tri. 638. 


But it hath been (/) adjudged, that a mere misprision in the 
joining of an issue in a criminal prosecution, as where the word 
aimiliter is omitted, may be amended at any time. Also it hath 
been (m) adjudged, that the direction of a venire vicecomitibus of 
such a place, which is returned by J. S. vicecomite, may be 
amended on the oath of J. S. that there is but one sheriff of the 
place, which is himself. Also it is every day’s practice to amend 
(w) criminal informations (o) and the pleadings thereon by the 
rule of court, while all is in paper. And (p) qatere if the record 
may not be so amended by the Paper-book at any time before 
judgment. 

tnents underwent a very critical investigation, {p) Salkeld, 4T, Salkeld, 50. Vide 
Car. 144. 1 T.eviiis, 1 89. S Levins, 430. t Barrow, 758. 


(0C.J8c.502. 
529, 530. 

2 Roll. .59. 

(m) KebJe, 900, 
901. 

1 Sid. 211. 

Vide B Coke, 
160 . 

3 Lev. d 10. 

(n> 1 Salk. 47. 
(o') Vidt* Rt v 
Wilkes, Bur- 
row. 2oy7.8.>78- 
wheio the dot.- 
triiic of tiiiiend- 

1 Keb. 462. C. 


Sect. 98. It seems to have been anciently the common practice, Assize, 
where an indictment appeared to be insufiicient, either for its un- sKd. 3. t. 
certainty, or the want of proper legal words, not to put the defen- o H- .>• O- 
dant to answer it ; but if it were found in the same county in ^ ^ 

which the Court sat, to award process against the grand jury, to 27. 
come into court and (0) amend it. And it seems to be the com- Ed. s. 4.3. 

mon practice at (r) this day, while the gfand jury who found a ^37- 

bill is before the Court, to amend it by their consent in a matter n.B. Vheycon- 

of form, as the name or addition of the party, &c. sent at the time 

they ai o swoi ti, 

that that court shall alter matter of fornip altering no matter of '>abataiice. 


And now I am in the Second Place to shew what ought to 
be the form of the body of an indictment upon a statute. 

f 

Sect. 99. For the better understanding whereof, having pre- 
misedyi that the same rules which have been already laid down 
concerning indictments at common law, are generally applicable 
to indictments on latatntes, I shall in this place consider such 
matters only as more peculiarly belong to the form of the body 
of an indictment upon a statute, under the following particulars : 


1 . Whether it be necessary that such indictment recite the sta- 
tute whereon it is grounded. 

2. What mis-recitals of such statutes are fatal. 


3. How far it is necessary to bring the offence indicted within 
the very words of the statute. 

4. Whether an indictment grounded on a statute, which will 

VOL. 11 . z not 
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more thau one statute, or by one only. For the judges are bound 
ex officio to take notice of all public statutes (u ) ; and where there 
are more than one by which an indictment or information may be 
maintained, they will go upon that which i^ most for the king’s 
advantage. 


not maintain it, may be made good, as an indictment at common 
law. 

3. How far it is necessary to conclude contra formam statuti. 

As to the First Point, m 2 . Whether it be necessary that such 
indictment recite the statute whereon it is grounded. 

»ur te Sect.^ 100. I take it to be (s) settled, that there is no necessity 
Stat.V’^o. indictment or information on a (t) public statute, to recite 

2 R. Abr. 79. such statute, whether the offence be such only because prohibited, 
Fbwden, 1. 79, gjj g^jj nature, and whether it be prohibited by 

] II. 6. t. 

4 Co. 48. 

C. Eliz. 236. 

C. Car. 329. 

Dyer, 155. 346. 

B. Act. sur le 
Stat.4.Par].15. 

but C. Eliz. 187’. 47' £. 3. 10 Dyer, 159. B. Pari. 75. B. Champ. 1. Shower, 337. F. N. B. 

55. cont. Qu. 6 Modem, 140, 141. (t) Moor, 468. 699. 4 Co. 13. 76* B. Avow. 5. B. Pari. 15. 33. 
2 Hale, 172. 192. (u) Dyer, 135. 346. 5 H. 7. 17. 6 Mod. 140. Cro. Eliz. 187. 

As to the Second Point, viz. What mis-recitals of such sta- 
tutes are fatal, I shall endeavour to shew : — 

1. Whether all mis-recitals of the substantial part of the sta- 
tute are fatal. 

2. What mis-recitals of the place or time at which the parlia- 
ment was holden. 

3 . Whether mis-recital of the title of a statute. 

4 . What other mis-recitals are fatal. 

As to the first of these particulars, viz. Whether all mis-recitals 
of the substantial part of the statute are fatal. 

Sect. 101. It seems to be settled, that notwithstanding there be no 
necessity to recite a public, statute, yet if the prosecutor take upon 
him to do it, (v) and materially vary from a substantial part of the 
purview, of the statute, and conclude contra Jormam statuti prtc- 
dicti, he vitiates the indictment (w); because it judicially appears 
to the Court, that there is no such foundation for the prosecution, 
as that whereon it is expressly grounded ; as where m an ( 2 ) in- 
dictment with such a conclusion, on the statutes which prohibit 
entries with strong hand, the word v» is put for manu Jbrti; or 
where the word (^) mmcfa is put for mendacia in such an indict- 
ment on the. statutes agmnst the tellers of 4ies of great men; 
( 2 ) or where the verb in a statute which expresses the principal act 
wherein the offence consists, is expressed .in such an indictment 
on such a statute by a word which is neither dassical nor legal 
Latin ; (*) or where a statute, in describing courts 'wherein it pro- 
hibits persons to bring actions m other names without their pri- 
vity, call them courts wherein fdeais areholden in actions personal, 
&c. and you, in reciting it in stjich an indictment, (a) call them 
courts wherein pleas are holdeh in kny action's. 

. . Sect. 102. Yet it seems that the following mis-recitals of the 
substantial part of the purview of a statute in any indictment are 

not 


(t>) Plow. 79. 
8S.84. 

Cro. Eliz. 236. 
245. 

Palmer, 565. 

4 Coke, 48. 

See the three 
next sections. 

1 Roll. 50. 
C.Car. 135,1 36. 

2 Hale, 172. 

1 Jones, 194. 
(id) Vide 2 
Hale, 173. 

(x) C. Eliz. 93# 

3 Bnlst. 258. 
fy) 4Co. 12,13. 
C. Car. 135. 

(») 2 Jon.49,d0. 
3 Keble, 661. 
<*)C. Eliz. 236. 
la) C. Jac. 362. 
See sect. 108. 
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not fatal ; as the omission of a synonymous word, having no other 
meaning than what is fully expressed in the words which are re- 
cited ; or the joining of words which are either wholly synonymous, 
or much of the same sense, as signifying such things as generally 
include one another, as (d) the words malitiosh et contemptuosb, (&)2Buist. 4r. 
&c. with a copulative, where the statutes use a disjunctive ; or 
the using the singular number for the plural, or the plural for the 
singular, where the sense is the same ; as where in (c) reciting a (c) C. Car. 5 S 2 , 
statute speaking of suits in any courts, you use the words in 
aliquA curiA; or where, in reciting the statute against disturbing 47 

persons in their open preaching, you use the (d) words in apertis &c. 
pradicationibus. 

Sect. 103 . Also it (e) seems, that no advantage can be taken of («) 4 Cokfe, 3. 
a variance from any part of a private statute, without shewing it * 
to the court ip a proper manner, because otherwise such a statute 
shall be taken to be as it is recited. 

As to the second of the particulars ajbove-mentioned, viz. What 
mis-recitals of the place or time at which the parliament was 
holden, are fatal. 

Sect. 104 . It (y) seems to be generally agreed, that a mis-re- 
cital of the place or the day at which the parliament was holden, Piowdcui 
vitiates an indictment. As (g) if a parliament was first holden 79. 8 S, 84 . 
on the twenty-eighth of Apru in. -the thirty-second year of Henry • 

the Eighth, and afterwards holden by prorogation on the twelfth 5 Kebie, 468. 
of April the next year, and a statute then made be recited, as made s Jones/so. 
at a parliament holden on the twenty-eighth of April in the thirty- Hobart, 310. 
second year of Henry the Eighth: Or if a parliament be sum- cl/klhTzib.’ 
moned to meet on the twenty-third of January in such a year. But Qu. by 
and, before, the nieeting be prorogoed to the twenty-fifth, and gg 

then holden, and a statute made by such parliament be (A) recited Dyer^s'os. 
as made in a parliament holden on the twenty-third : Or if a par- Hetiey, 129. 
liament first holden in one year be continued by prorogation to an- 
other, and then sit again, and a statute made at such sessions be 
(t) recited as made in a parliament " holden or begun at such (0 C* 'lac. 111. 
second year (which is all one), instead of saying that it was made 
at a sessions of parliament tnen holden, and the indictment con- 4 inst. 27 .' 
elude contraJormamstatutipradicH, the variances iii strictness are 1 Brown, 100. 
fatal ; for the court will not make any case better than the jecord has Dy*er,'95fi7 1 . 
made it; and therefore where that ' expressly grounds it on the skinner, '110, ' 
act of a supposed parliament, where there was no such act, the 
court will not find one out to make it good. 

Also it hath bean (k) adjudged, that a repugnancy in setting Ck) Moor. 302 . 
forth .the time wh.e.n a parllamrat was holden, is fatal ; as if a sta- 
tute be recited as ms^de .on.such’.a second 

years of siich a king, for it is impossible that one and the same 
diqr should .be in t^gro. years. Also.it is holden in (/) Croke’s Re- (0 C* 
porf^, that an .indictment was discharged, for not shewing in, what 
county a parliament was holden; but no reason is given for this 
opinion : (m) and it hath been adj.udged, fiiat the total omission *2*' 

of the day when the parliament was holden; is no fault in the re- Brownirim. 
cital of a ^statute. Also it seems to be (n) agreed, that a mistake 2 Keble, S 4 . 
in supposing a statute to have been made at a parliament holden 

z 2 in 
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(o) C. Car. 239, 
233. 

Palmer, 565- 
Raymond, 191, 
19 '^« 

3Keb. 647,648. 
Lutwvch, 140. 

(p) Aftinned, 
C. Jac. 139. 
Denied C. Eliz. 
236. 


( 7 ) Ilardr. 324. 


(r) 6 Mod. 62. 

(s) 6 Mod. 62. 


(i) 2U.Ab.465. 


(u) i Ven. 172. 
Skinn. 11 . 52.^ 


(t) C. Eliz. 186. 
4 Coke, 48. 
Palmer, 565. 

C. Car. 135, 
136. 564. 

1 Jones, 194. 
(y) Plow. 65. 
105. 

Dyer, 103. 
Hobart, 226. 

3 Kcble, 662. 


(z) C. Car. 135, 
136. 

Palmer, 565. 

1 Jones, 194. 


Burrows, 999. 
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in such a year, when iu truth it was then holden by prorogation, 
may be helped by the constant course of precedents upon such 
statute. Alsd' it seems to be (o) agreed, that not only a mis-re- 
cital of thcNday whereon the parliament was holden, but even a 
mis-rccital of the purview of a statute may be saved by a general 
conclusion contra formant statuti, without adding pradicii, Sfc. 
But (p) 1 do not find it. settled, whether a fault of this kind can 
be helped by the defendant’s admittance,' that there is such a sta- 
tute as is supposed ; and it will be difficult to maintain that the 
party’s admittance of what the court judicially knows to be con- 
trary to the truth, can make good any indictment. 

As to the third of the particulars above-mentioned, viz. Whether 
the mis-recital of the title of a statute be fatal. 

/. Sect. 105. It is (g) said to have been holden by Sir Matthew 
Hale, that the mis-recital of the entitling of an act Will not vitiate 
a replication, because it is not matter of substance ; and a judg- 
ment is (r) said to have beeh lately given in the court of cotnmon 
pleas agreeable to this opinion ; but the contrary is (s) said to 
have been since adjudged in the court of king’s bench. 

As to the fourth of tlie particulars above-mentioned, viz. What 
other mis-rccitals of a statute are fatal. 

Sect. 106 . (t) It is said to have been often adjudged, that a 

variance in reciting a statute to commence after the making, where 
the statute is express that it shall commence after the end of the 
sessions, is fatal. ■ But 1 take it to be a settled rule, that a vari- 
ance no way altering the sense of the statute does («) no hurt; as 
where, in the recital of an path prescribed by statute, the words, 
** Sea of Rome,” are put for “ See of Rome and “ I do declare 
in conscience,” instead of “ I do declare in my conscience.” 

Also it seems to be (x) agreed, that a variance from an imma- 
terial part of a statute does no hurt, iy) and therefore that where 
a statute contains several branches relating to several distinct 
matters, an omission of such branches as no w'ay relate to the of- 
fence indicted does no hurt, because they are nothing to the pre- 
sent purpose. Also it hath been adjudged, that eveiy mis-recital 
even of such branch is not fatal ; aS if it vary only in such a part 
of the description of the offence, as is put in only by way of flourish, 
and ex abundanti, and makes no necessary ingredient in the 
offence prohibited, nor needs any proof : as if in a prosecution 
on the statute of 12 Rich. 2. .the (x) recital be that none shall 
“ devise, speak, or tell any false . news; lies, or other such false 
“ things, &c. unde dkcordia aut aliqualis ( AngUch Debates) inter 
** magnates vel inter magnates et comnmmtatem dicti regni oriri 
“ possintf* where the words of the statute are, “That none shall 
“ devise, speak, or tell any false nOws, lies, or other such false 
“ things, &c. &c. whereof discord or any slander might arise witb- 

in the said realm for the first words, viz. “ That none shall 
“ devise, &c! any false news, lies, or other such false things', &c.” 
are only material. Indeed as this case is reported by Croke, 
there is a mis-recital even in this part ; for instead of** other false 
** things,” the recital is said to mention ** other things,” generally, 

omitting 
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omitting the word false but I suppose that this is a mistake 
of the printer, and that there is. no such variance ip^the record of 
the case, because no exception is reported to bavelbeeu taken to 
it. 


Sect. 107 . But if a mis-recital of such a part of the purview 
of a statute be not fatal, it seems a fortiori to follow, that a mis-* 
recital of the preamble is not material, where the substantial part 
of the purview is well recited. And upon this rea^n chiefly, as 
1 suppose, it bath been adjudged, that if in aii action on the (a) (a) Vide s Keb. 
statute of hue and cry' for a robbery, the declaration recite the 
preamble to speak of the burning of houses, where the statute 
mentions arsons generally, without any particular mention of the 
arson of houses ; or in an action for the slander of an earl, on 
'2 Rich. 2 . c. 5. if the declaration in reciting the preamble men- 
tion only what relates to “ earls, &c.’* and omit the clause con- (*) 2 Jones, 49, 
cci ning the other great officers,” ( 6 ) yet the plaintiff* may have 
judgment especially after verdict. And these resolutions seem -iKeb.titn.oOi?. 
to weaken the authority of Parker’s case reported by(c) Hutton, VidcC.Ja<:.i39. 
wherein it is said to have been holden by three judges against 
the opinion of Hobart, that the putting of the wor«l indicari for 2 Jones, so, ’A. 
indictari in the recital of the preamble of the s-aid statute of hue 
and cry, in a writ grounded thereupon, is fatal. 

Sect. 108. If an indictment on the eighth of Henry the Sixth, 
in reciting that part of the statute which declares in what actions 
the party grieved shall recover his damages, after having men- 
tioned recoveries by verdict, omit the (rf) words " or in any (d)G. Elix.isc. 
other manner or use the(e) words assism novec dissesinas for (e)C. Kiiz. 393 . 
assisam naom disseisinte ; (f) or recite thc> statute as giving the 
fine on a recovery by action dicto domino regi, where there is 
nothing to make good the word dicto ; (g) or recite the statute (;!.)C.Klix.307. 
relating to the bringing an action to be, if the party after such I’aTaUyi Gasc. 

“ entry make any feoffment, &c.” where the words are, “ if after 

such entry any feoffment be made,” or (A) recite it to be, “ if WC. Eliz. 96. 
“ any person be put out and disseised” in the conjunctive, where 
the words of the statute are, ** if any person be put out or dis- 
“ seised” in the disjunctive, the variances have been adjudged fatal. 

Yet(i) it hath been holden, that the last of these, is an immaterial (,) c. J;Jiz. 307 . 
variance, b^ause though the words above-mentioned be dis- 
junctive in the statute, they have always been expounded in the 
conulative. Also it may be. questioned how far the rest of these 
autnorities may be law at this day, since of (A) late the court has (k) S Keb. 662. 
not been so strict in recitals as formerly ; and if an indictment 
fully recite a statute so far as it concerns indictments, a mispri- 
sion in what concerns other matters seems to be much helped 
by the authorities of the cases above cited. 

Sect. 109 .' It; hath been (1) adjudged, that a total omission of (i) 20 ii. 6. si. 
the clause of a statute which ordains what the party shall forfeit, 32 . which stems 
does no hurt. Yet if the statute be wholly mis-recited in such AfarWcemcius!* 
clause, as if the words (m) admittefet or Jbrifaceret be used f. Brief, 86. 
in such clause for amitteret and foritfaceret, the exception for b. cimmi). 1 . 
the variance seems to have greater weight. Yet if the word Djler, 160 ! 
mis-recited be synonymous with the other which is rightljf re- (m)c.Jac.i33. 

cited. 
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^>VideC.Jw:. cited, and the (n) whole purport'?©! lK>th ag fully exjnressed. in 
’ one word, which is properly recited, as if both had been lised, 

as it certainly is in the case above cited, wherein the word Joris- 
faceret is rightly recited, and the word admitt^et mis-recited, it 
may perhaps be questioned wjiether such an exception would be 
fatal at this day, especially Gonlsidering that it is ifii a part of the 
statute which might as well have beeii omitted in tne recital; 
and there is po variance, but from a word whoUy nugatory and 
superfluous, and the sense would be complete by the rejecting 
the word mistaken as surplug and insensible* But if in the mis- 
recital of such a clause, there be such a variance as carries with 

(o) 4 Co. i 2 ,is. it a plain material repugnancy to the intent of the statute, (o) as 

where the words, “ whoever shall do the same shall incur the 
“ pain, &c.’* are thus recited, " whoever shall do the contrary, 
" shall incur the pain, &c.** I do not well see how any thing 

(p) Sup. s. 63, can be said to make it good ; for it is a general rule, that (p) re- 

pugnancies in indictments are fatal, and the prosecutor , himself 
declares, that not those who do the thing indicted, but those who 
do it not are within the penalty of the statute. 

As to the Third Poikt, viz. How far it is necessary to bring 
the offence indicted within the very words of the statute. 


(y)C.EKz.535. 

Sec the Books 
cited to latter 
part of this 
section. 

C. EJia. 749. 
seems contrary. 

Vide Hardres, 

W, 

Bunbury, 119. 

177. 2o4. 

Vortcscuc, 32. 

(r) Dyer, 363. 

1 Hale, 170, 

171. 

2 RolJ. 227. 

263. 

2 Leonard, 

211 . 

11 Coke, 53. 

0) C. £liz. 147. 

201 . 

2 l.d;onard, 

211 . 

Rex V. Tre- 
lawney. East. 

26 Geo. 3. 

(t) 9 Edw. 4. 

26. 

B. Indict. 7. 

Sup. c. 23m 8. . 

77. 

00 C. Eliz. 

147.201. 

2 Leonard, 

211 . 

Co. Ent. 36^, 

368. 

(r) C. Eli/. 

*.'31. 2 Leonard, 188. 

(a) Kclyng, 8. 


Sect. 110. I take it for' a general irule, that (^) unless the sta- 
tute be recited, neither the words contra (r) Jormam statuti, nor 
any periphrasis, intendment or (s) conclusion, will make good an 
indictment, which does not bring the fact prohibited or com- 
manded,'' in the doing or not doing whereof the offence consists, 
within all the material words of the statute. And upon this 
ground it hath been resolved, that an indictment of rape finding 
that the defendant such a day and place, A. B. ^.fdonici cepit 
et tarn adtune et ibidem camaliter cognovit i 8cc. contra volunta^ 
tern sudm, &c. is not (tXi sufficient wiffiout the word rapuit; be- 
cause that is the word used by the statute which makes the 
offence felony. Also it hath been (u) adjudged^ that indictments 
for perjuiy oh 5 Eliz. c. 9> omitting the woras voluntary et cor- 
rupti, in setting forth the swearing ; and indictments for striking 
in a church on 5 and 6 Edw. 6. 0. 4. (u) omitting the words ** to 
** the intent to strike, and indictments for aiding the pro- 

curers of the pope*s balls on 13 Eliz. c, 4. {x\ emitting the 
words '* to the intent to set forth, &e. the usurped power, &c.” 
and indictments for forestalling; on 5 and 6 Edw. 6. c. 14* set- 
ting fotth, that the defendant bouglit certain goods of J. S. 
which he vras about to sell at such a iparket, but(i^) not ex- 
pressly alleging, that ** such goods were then coming to such 
** market to be sold and (z)' indictments for ingrdssing on ' the 
same statute, setting forth that the ' defettdhhi bought' 'io much 
corn, &c. without alleging, that ** he ingtossed, &c. by buying, 
“ &c.” and (a) indictments for treason in compassing the king’s 
death on 25 Edw* 3. having neither the word ** compass** nor 
imagine, &c.*’ cannot be taken as indictments on such sta- 
tutes, 

(y) 1 Roll. 481. (t) 2 Leon. 39. 


Noy, in. (jt) Dyer, 363. 
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tutes. And the like hath been adiudeed in many other (b) W it Coke, 58. 

Dyer, 346. 

cases 2 Roll. 227.263. 

Sap. sect. t04. 2 Roll. Abr. 81. 9 £d. 4. 26, 27. 

Sect, 111. Neither doth it seem to be always sufficient to 
pursue the very words of the s^tute, unless by so doing you 
fully, directly, and expressly allege the fact, in the doing or not 
doing whereof the offence consists, without any the least unce^ 
tainty or ambiguity; for it hath been (c^ adjudged, that an in- (c)C.£liz.iOd. 
dictment for perjury on SEliz.. c. 9. setting forth, that the de- • 
fendant tacto per se sacro evangelico fdlsb deposuit, See. is not 
good, without directly shewing that he was sworn. Also it hath 
been (d) adjudged, that an information on the 18 Hen. 6. c. 17. (( 2)2 Leon. 38, 
for not abating so much of the price of wine sold as the vessels 
wanted of the statute-measure, is insufficient, if it do not ex- 
pressly shew how much they wanted. Also it is said that an 
indictment on the statute of usury, setting forth, that the defend- 
ant took more than five in the hundred, is not good, ' without 
shewing in particular how much (2). 


Sect. 1 12. As to the description of the person of the defend- 
ant, in order to bring him within the purview of a statute, which 
extends only to such kind of persons as are specially mentioned 
in it, it is a good (e) general rule, that every indictment must («) Pop. 93, 94. 
bring the defendant* within all the descriptions mentioned irt the 
body of the act, except they are such as carry with thenii the bare **“* “ ' 

denial of a matter, the affirmation whereof is a proper and natu- 
ral plea for the defendant ; as where it is enacted, " that all per- 
sons having no reasonable excuse to be absent, shall go to tneir 
•• parish church, &c.” in which case it is said, that it is not ne- 
cessary to shew, that the defendant had no reasonable excuse, 
for this will come most properly in question from the plea of the (/) Rex v. 
defendant (^'). Also it seems that there is no need, in describing l^oiiard, 2 Ld. 
the defendant, to set forth the place where the thing happened 
which brought him within the description, as hath been more 5TermR«p.83. 
fully shewn m tbe eighty-fourth section. Also it hath been ad- (^)bloor,606. 
judged, that it is (g) sufficient in describing the defendant to 
say, that he existens so and so, as the statute mentions, did the 2 Levinz, 22K 
fact, without alleging that he was so at the time of the fact ; for ^ RoU* 226 . _ 
that shall be intended, as hath been more fully shewn in the 
Sixty-first section. 1 kebl^ 852. 

. Sect. 113. It seems (h) agreed, that there is no need to allege (ft)Pop.93,94i 
in ah indictment, that the defendant is not within the benefit of 
the provisoes of a.ftatute whereon it is founded; and this hath Saviil 32 .' 
been (i) adjudged, even as to those statutes which in their pur- s Uale.i70,i7]. 
view expressly take notice of the provisoes; as by saying, that (») 93, 94. 

none 


(1) V”de 2 Hale, 190, I9l. Cro. Car. 283. 
And where the ^pords of a atatnte are descrip- 
tive of the nature of the offence; or the par- 
view of the statute; or are necessary to a 
summary jurisdicrion, the indictment must fellow 
the very words, Barrow, 1037. But it is said the 
negative exceptions in a penal statute need not be 
set out. 1 Black. Bep. 230. 


(2) So on Uie statute of 33 II. 8. c. l. in de- 
frauding by false tokens, and the 52 Geo. 3. c. 64. 
'of false pretences, it is not sufficient to state merely 
that the prosecutor was defrauded by a “ false 
privy token,” or ** a false pretence but the 
token or pretence jised must be set out in tbe in- 
dictment. Vide Vol. 1. p. 323. 
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2 Leonard, 10. 
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2 Roll. 263. 

C. Car. 465. 
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6 Modern, 17. 
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! Jones, 379. 
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none shall do the thihg prohibited, otherwise than in such spe- 
cial cases, &c. us arc expressed in this act. 

But 1 take it, a conviction on a penal statute ought ex- 
pressly to shew, that the defendant is not within any of its pre- 
v/soes ; for since no (Jk) plea can be admitted to such a convic- 
tion, and the defendant can have no remedy against it, but from 
an exception to some defect appearing in the face of it, and all 
the proceedings are in a summary manner, it is but reasonable 
that such a conviction should have the highest certainty, and 
satisfy the court, that the defendant had* no such matter in his 
favour as the statute itself allows him to plead. 

Sect. 114. It seems to be laid down as a general rule in(/) 
Savil’s Reports, which is also confirmed by the Year Book of 
1 1 lieu. 4. pi. J 4. that if the statute whereon an indictment is 
grounded be particularly recited, the general conclusion,' contra 
Jormam statuti, after the allegation of the fact, will supply an 
omission in it of a circumstance mentioned in the statute, which 
would be fatal without such a recital and conclusion ; for since 
the statute is particularly recited, and the defendant charged 
with having done the offence against the form of it, and it is 
impossible that he could so have done, if any circumstance ex- 
pressly required by the statute had been wanting, it seems that 
the olfcnce may properly enough be said to be as fully set forth 
in the very words of the statute, as if such words had been re- 
peated in the allegation of the offence, according to the common 
rule, that verba relata lufc maximh operantnr per referentiam ut 
inesse videantur. Neither do I find this contradicted by any of 
the resolutions in the precedent sections,; for it does not appear 
that there was such a recital and conclusion in any of the indict- 
ments therein referred to(m). Yet notwithstanding the omis- 
sion of a circumstance mentioned in a statute may perhaps in 
such manner be holpen, it seems that the want of a certain de- 
scription of the time or the place, or the things or the persons 
concerned, or the conclusion contra pacem. or an (Express and 
direct allegation of the feet itself, cannot be . so supplied ; for 
such omissions (n) vitiate an indictment drawn in the very words 
of the act. 

As to the Fourth Point, viz. Whether an indictment 
grounded dn a statute which will not maintain it, may be made 
good as ah indictment at common law. 

Sect. J 15. It seems formerly to have been (o) generally taken 
for granted, that no indictment whatsoever which, is grounded on 
a statute, and concludes contra formam statuti, and cannot be 
made good by the statute, can be maintained as an indictment 
of an offence^ at common law. ' The chief reason whereof seems 
to be this, that it appears that the prosecution is' intended to be 
grounded on a foundation which wUl not support it. But the 
contrary seems to have been ai^udged in Page’s Case(/>) where- 
in it was resolved, that if persons be indicted specially on the 
statute of stabbing, and the evidence be not sufficient to bring 
them- within the statute, they may be fonnd guilty of general 
manslaughter at common law, and that the woras cotUra formam 

statuti 
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statuti shall be rejected as senseless, where the offence is pro- 
hibited by the common law only. And the same hath been 
since (q) adjudged as to other statutes ; and, as 1 took it, was 
lately agreed in an information against the city of (r) Nor- 
wich (s). 

(s) Vide also Rex v. Smith, Trin. 20 Geo. 3. Dong. 441. 445, and Bex v. Mathews, 5 

As to the Fifth Point, viz. How far it is necessary for an 
indictment on a statute to conclude contra formant statuti. 

Seel. Il6. It seems ‘that judgment on a statute shall in no 
case be given on an indictment which docs not so conclude ; for 
granting that such judgment may in some cases be given in an 
action brought at common law, without a reference to any sta- 
tute, as it is (t) said that judgment on 8 Hen. 6. c. 9> may be 
given on the old common law writ of assize of novel disseisin, yet 
it will not follow, that such judgment can in any case be given 
on an indictment drawn as for an offence at common law, with- 
out any reference to ^statute. For as to the said case of an assize 
of novel disseisin, it may be said that the statute of 8 Hen. (i. ex- 
pressly says, “ That the party may recover by such writ and 
therefore since there is no special writ of this kind formed upon 
the statute, and the party has (u) no authority to make out a 
writ himself in a new form, it is reasonable that he may recover 
by the old writ. But it (x) seems that judgment on this statute 
cannot be given on an action of trespass in the common law 
form, because there is a special writ of trespass in the (y) Regis- 
ter grounded on the statute; and it seems to be (z) agreed, that 
where there is a special writ grounded on a statute, judgment 
shall never be given on such a statute in an action brought at 
common law. 

And in like manner, since every one who prosecutes an indict- 
ment is at liberty to draw it as he pleases, so that he observes 
the general rules of law concerning indictments, it seems to be 
taken as a common ground, that & judgment by statute shall 
never be given on an indictment at common law, as every indict- 
ment which doth not conclude contra formam statuti, shall be 
taken to be. And therefore (a) if an indictment do not conclude 
contra formam statuti, and the offence indicted be only prohibited 
by statute and not by common law,- it is wholly insufficient, and 
no judgment at all can be given upon it. But if the offence were 
also an offence at common law, I take it to be in a great mea- 
sure settled at this day, that (Jb) judgment may be given as for 
an offence at common law, though the indictment conclude con- 
tra formam statuti, as hath been Aiore fully shewn in the prece- 
dent sectioif. 

Sect. \ n. li there be more than one statute concerning the 
same offence, and the first of them was never discontinued, and 
the latter only (c) continue the former, without making any addi- 
tion to it, or only (d.) qualify the; method of proceeding upon it, 
without altering die substance of its purviev*', it seems agreed, that 
it is safe, in ari indictment on any such statute, to conclude contra 
formam statuti ; and' it hath been (e) holden, that a conclusion 
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eoi^ra formam statutorum, will in such cases vitiate the prose- 
cution. — But where a statute hath be^ wholly discontinued, and 
is afterwards revived, there (y*) seem to have been some opinions, 
that a prosecution on it ought to conclude contra formam statu- 
torum. 

Also where the saihe offence is prohibited by several inde- 
pendent statutes, there are some (g) authorities, that you must 
either conclude contra formam statutorum or contra formam of 
the particular statutes,' naming them, and that if you barely con- 
clude contra formam statute the indictmeht will be insumcient, 
for not shewing on which of the statutes it was taken. But 
there are also strong (A), authorities foi* the contrary opinion, which 
is also -most agreei^le to (t) precedents ; to which may be added, 
that if it be a good objection to such an indictment concluding 
contra formam statuti, that it appears not on which of the sta- 
tutes the prosecution is grounded, the same objection may as well 
be made to an indictment concluding contra formam statutorum ; 
for it no more appears from such a conclusion on what statute 
the prosecution is grounded, than ilV'om the conclusion contra 
formam statuti; .and yet it sci^s to be (ft) generally admitted, that 
a conclusion contra formam statutorumis good where the indict- 
ment is for an offence prohibited by several statutes. Also 
where such an indictment concludes contra formam statuti, with- 
out shewing what statute is (/) intended, why' may it not be said 
that such statute shall be taken as is most fo'r the king’s advan- 
tage, as well as where the indictment concludes contra formam 
statutorum, in which case it seems to be admitted, that it shall 
be so taken ? 

But where a later statute ordains, that a former statute shall 
be executed in a new 'case not mentioned in the former, as 8 
Hen, 6. c. 9< does, that 15 Rich. 2. c. 2. shall be executed in the 
case of a forcible detainer, which is not mentioned in 15 Rich. 2. 
or whei*e a new statute adds a new' penalty to an offence prohi- 
bited by a former statute, as (m) 23 Elia, doth that of twenty 
pounds for a month’s absence from church contrary to the tenor 
of 1 Elia, .it seems that it may with greater reason be argued, that 
if the indictment Conclude contra formam statuti, it will be (n) in- 
sufficient, because it niay seemtoat ihe offence is not punimable 
by any one statute only. Yet considering that the precedents in 
these cases generally conclude contra fornum statuti, and the pro- 
secution in truth depends on the admtiou made by the later sta- 
tute, which seems of itself done sufficient to support it, it may 
be reasonably argued, and seems agreeable ,to the .late.F (o) opi- 
nions, that such a concluuon may-.lte allowedyn these -cases also. 
However, it seems safe in any of the. cases ‘above*niCntioned to 
conclude contra formam ( j>) statut*, which shall stand either for 
statuti or statutorum, or be rejected, in -such manner as will best 
maintain the indictment. ' ^ 

As to the NiifTH Giinebal Point of this chapter, viz. What 
ought to be the form of the caption of an in^ctment. 

' ^ct. 118. 1 shall take it for granted, that every such caption 
is erroneous, which doth not set forth with proper certainty, both 

the 
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the court in which, and Ihe jurors by whom^ and also the time and 
place at which, the indictment was found. 

* 

For the better understanding whereof I shall endeavour to 
shew what certainty of this kind is necessary. 

1. In respect of the court before which the indictment was 
found. 

2. Of the jurors by whom it Was found. 

3. Of the time when it was found. 

4. Of the place at which the indictment was found. 

As to the first of these particulars, viz. What certainty is neces-* 
sary in the caption of an indictment in rdspect to the court before 
which it was found. 

Sect. 1 19* It is certain, th4t every such caption must shew that 
the indictment was taken before such a court as had jurisdiction 
over the ofFence indicted ; and therefore if it set forth, that any 
indictment whatsoever was taken before J. S. (9) steward, with- 
out shewing to whom he was steward, or in what court ; or that 
an inquisition of death, upon view of the body, was taken before 
J. S. (r) mayor of London, or before J. S. steward to (s) such a 
person, a^d m such a court, without adding, that he was a coro- 
ner ; or if it expressly call him a coroner, but do not also shew 
that he was such for the (t) district in which the inquisition was 
taken, it is insufficient. But it hath been adjudged (u), that it is 
sufficient to set forth, that it was taken before J. S. a coroner in 
the county, without saying that he was a coroner for the county, 
for that cannot but be mtended. 

Sect. 120. Where (x) the caption of an indictment alleges it 
taken at the general sessions of the peace of such a county or 
burgh, it doth not seem necessary to add, that such sessions was 
holden for such county or buigh, because it could not but be so 
holden, if it were the general sessions of such a county or burgh; 
but if it had been only described as a general sessions holden in 
such county or burgh, it is said (y) to be a fatal exception, that it 
is not expressly alleged as holden for such county or burgh. But 
(z) quare if this be not helped by putting the county in the mar^ 
gin. 

Sect. 121. There are some (a) authorities, that if the caption of 
an indictment before justices or peace take no notice of their 
commission to hear and determine felonies, &c. which is generally 
done by the clause nee non ad diversas felonias, t^e. it u insuffi- 
cient. But having already more fqlly considered this matter, c. 
8. 8. 33. 1 shall refer the reader to what is there said concerning 


Lamb. 46, 47. Cro. Jac. 633. 1 Vent. S3, and Rex v. Carter. Strange, 443. exact 
the authority of which Rex «. Straw wa« quashed, HU. 10 Geo.jt. without ^bate. 

Sect. 122. There are also several ahthorities, that the caption 
of an indictment before justices of peace'is insufficient, \inless 
either the words (h) domni regis or (c) pubUea be added after 

» pacts. 


(4)Ld.R8y.710. 
33 £d. 4. 19. 

B. Batteil, 7. 
Indictment, 46. 
(r) 22 Kd. 4.13a 
Summary, 207. 
S. P. C. 96. 

(&) 22£d. 4.12a 

(t) C. Eliz. 193a 
2 Roll. 82. 

22 Ed. 4. 16e 
B. Bat. 7. 
Indict. 46e 

(u) Plow. 76,77. 
4 Coke, 41. 


(x) 1 Sid. 247. 


(j/) 1 Keb. 329. 
668. con. 635. 

1 Levinz, 304. 

2 Keble, 135. 
128. 141. 

S C. Eliz. 490. 
Dwn Cir. 125. 

(o)S.P.p.96. 
Summary, 207. 
2 Keble, 160. 
B. Indict. 32. 
But Qu. 22 
Edw. 4. 12, 13. 
B. Error, 186. 
B. Indictment, 
50. 

2 Hale, 186. 
y in point, upon 


(6) 1 Iscv. 175. 
2 Keble, 647. 

1 Sid. 247. 422. 
(r) 1 Keb. 37. 

1 Siderfiii,422. 



348 


OF INDICTMENT. 


Bk. 2. 


(d) 1 Sicl. 422. 
2 Kcbie, 582. 


(<>)Vidt c.D.s.l. 


(/)2Krb.i58.>. 
1 Sutorfin, 217. 
Qii. 1 Kch. 556. 

1 Siilcrfin, 175. 
(/?) Adjudged 
M. 3 Oco. 1. 

3 l^ar. ll»05. 

(/i) 1 Mod. 24. 

2 Kcble, 580. 

C. Eli/. 758. 

(i) 1 Bulst. 205. 
(^) 2 Kcb. 128. 
C. Eliz. 758. 
Keil. 192. 193. 
2 Kcblc, 385. 

22 Ed. 4. 19. 

H. BatU'il, 7. 
Indict iiuMit, 46. 
(/') 1 Sduiid. 
263. 

(w) 1 Sid. 367. 
5 Modem. 1.52. 
2 Kcblc^ 366. 

{n) 10 Edw. 4. 
If), 

B. [iidict. 34. 

F. Indict. 20. 

S. F. C. 95. 
Summary , 206. 
2 Kcblcj 139. 


(o) 1 Salk. 195. 
Sup. c. 11. s. 6. 


pacts. And it liatli been sometimes holden, that even the words 
domini regis are not sufficient without the word (d) nutic, or some 
other, to shew whether it were the peace of the present king, or 
of some of his predecessors. Xhe chief ground of these opinions 
seems to be the statute of 27 Hen. 8. c. 24. s. 4. by which it is 
enacted, “ That in every writ and indictment that shall be made 
“ within any county palatine or liberty, whereby any thing shall 
“ be supposed to be done against the king’s peace, it shall be 
“ supposed to be done against the king’s peace, his heirs and 
“ successors, and not against the peace of aAy other person what- 
soever ; any statute, grant, or usage, to the contrary notwith- 
“ standing.” From whence, 1 suppose, it may have been collect- 
ed, that by parity of reason, justices of peace ought to be styled, 
in legal proceedings, justices of the king’s peace, that it may ap- 
pear that the peace of no other person, but of the king, is in- 
tended. But since this is not expressly required by the said sta- 
tute, it cannot but be intended, especially at this (e) day, when 
none but the king can appoint justices of peace, that all justices 
of pence must be justices of the public peace, or of the king’s 
peace, which is the same thing. Accordingly exceptions for the 
want of these words have been often (J’) over-ruled ; and I take 
them to be obsolete at this day, as it seemed to be lately settled 
between the (g) King and Hawkins on a conviction of decr-steal- 
ing. 

Seel. 123. But it seems generally agreed, (4) that if the cap- 
tion of an indictment, at a sessions of the peace, do not mention 
before whom it was holden, or if it set it forth (t) generally as 
holden before justices, without shewing any thing of the nature 
of their commission, or as holden before justices {k) of the peace, 
&c. without naming any of them, or shewing for what place they 
were justices, or if it (f) describe them as justices ad parent in 
condtatu predict' conservand\ omitting the word assignat’, it is 
insufficient, (m) Yet it hath been adjudged, that it is not ne- 
cessary for the caption of an indictment taken at a general ses- 
sions of the peace to style any of the justices of the quorum, be- 
cause it sufficiently shews that one or more of them were such, 
by shewing that the sessions was a general one. 

Sect. 124. It hath been adjudged, (n) that the caption of an in- 
dictment setting it forth as taken ad magnum curiam cum leta 
lentam, is insufficient. The chief reason whereof seems to be 
this, that such a caption rather imports, that the indictment was 
taken at the court which had no jurisdiction to take it, than at 
the proper one ; for it seems to be express, that it was taken at 
the court-baron, and mentions nothing in relation to the cuurl- 
leet, but that it was holden together with the court-baron. And 
agreeably hereto it is ssdd in the Year-Book of 10 Edw. 4. pi. 15. 
that if the caption had been ad magpam curiam et ad letam, it had 
been some sense, but that cum leta bears no sense. From whence 
it may be argued, that if a caption set forth an indictment as taken 
at a court-baron and court-leet, it may be good, because the court- 
baron having no manner of jurisdiction in criminal matters, and 
the coiirt-leet having such jurisdiction, it may well be (o) intended 
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that the iiidictineut was taken at the eourt^leet, and not at the 
court which had nothing to do with it. A fortiori therefore, if 
an indictment be set forth as taken ad vis. Jratici pleg.. cum cur' 
haron' tent', it shall be intended to have been taken at the court- 
leet ; as it is (p) said to have been holden by the late Chief 
Justice Holt, who yet seemed to be of opinion, that if a court- 
baron had a jurisdiction of such matters as well as a court-lcet, 
but in a different manner, such a caption would have been insuf- 
ficient, for not shewing more expressly at which of the courts the 
indictment was taken. 

Sect. 125. It hath been adjudged, (jj) that the not setting forth 
ill the caption of an indictment taken at a leet, whether the court 
w'as holden by grant or prescription, is holpen by the multitude 
of precedents. 

As to the second particular, viz. What certainty is necessary in 
the caption of an indictment in respect of the jurors by w'hom it 
was found. 

Sect. 126. It seems agreed, that no caption of an indictment, 
wliether found at a (r) court-leet, or other inferior court, can be 
good without expressly shewing, that the jurors who found it 
were of the (s) county, city, or bui^h, or otlier precinct, for which 
the court was - holden, and that they were at least (t) twelve in 
number, and (u) also, that they found the indictment upon their 
oaths. — Also, indictments have been (x) quashed for aii omission 
of the names of the jurors in the caption. But there is a (,y) 
precedent in Saunders’ Reports of a caption, setting forth, that 
the indictment was taken by twelve men, &c. ifrithont naming 
them, and yet no exception appears to have been taken on this 
account. — Also many indictments taken in inferior. (z) courts, 
have been quashed for want of the words prolmrum et legalium 
hominum in the caption ; but this exception hath been often over- 
ruled, as it hath been more fully shewn in the sixteenth section of 
this chapter. — Also many indictments in such courts have been 
quashed for want of the words (o) jurat' et onerat' in the cap- 
tion ; and also for want of the words (6) adtunc et ibidem, before 
the words jura/’ et onerat' : and also for (c) want of the words ad 
inquirendum pro dicto domino rege pro corpore comitatus ; and 
also for want of the words (<f) super sacrammtum suum dicuht, 
after the words jura/*, et onerat ; and also for expressing the (e) 
oath to have been to inquire pro corpore civitatis pradiette, where 
the offence arose in and the sessions was holden for a burgh, &c. 
But it is (/) said, that in the caption of an indictment taken in 
the King’s Bench, or at the (g) grand sessions, the words super 
sacramentum suum dicunt supply the want of the words jurat' et 
onerat' f 8cc. — Also, it is said t6 have been {h) adjudged, that the 
^ words jurat, et onerat. ad inquirend. pro domino fege et cotpore 
comitatus are sufficient, without the word pro before corpore; 
and that the addition of the words ad largum after inquirend. 
does no (i) hurt ; and that there is no need of the words ad 
inquirendum pro corpore comitatus in an (ft) inquisition taken 

for 

(e) 1 Ssnnd. %49. (/) lK«b.6S9. (;) eKeble,4rt. (ft) 6 Modem, ISO, 

1 Shower, 272. 6 Mod. 95. (ft) 6 Modern, 95. 180. 


(p) 1 Salk. 195. 


(^) 1 Salk. £00. 


2 Hale, 167. 

(r) 6 11. 4. 

(.<) Kiiyin. 4.14. 
C. Eliz. 677. 

2 Kclili', 160. 

3 Kcble, 807. 
Vide sop. s. 3.1. 
(t) C. Eliz. 654. 
Sup. s. 15. 

6 II. 4. 4. 

41 Ed. 3. .11. 
(tt) 2Keblc, 676. 
1 Siderliti, 140. 

5 Modern, 201. 
lK(‘b.629.329. 
See the cases 
cited to letters 
b, c,d,e, f, g, h, 
sections 1 22 & 
123. p. 360. & 

1 Salkeld, 371. 

(s) 2 11. Abr.82. 

2 Kcble, 470. 

6 II. 4. 4. 

Qu. 2 K. 3. 11. 
Bastal,553, 606. 
(«/) lSiiuiid.249. 
Vide 1311.7. 20. 
2 Keblc, .366. 
(s) 1 Kcb. 629. 
2 Keblc, 471. 

2 R. Abr. 82. 

2 Keble, .366. 
(o) I Kcb. 101. 
524. 629. 852. 

2 Kcble, .367. 
Vide 3Keb. 128. 
Con. 2 Kcb. 59. 
2 Jones, 180. 
(ft) 1 Mod. 26. 
2Kcb. 583. 610. 

(c) 2 Keb. 471. 
Shower, 272. 

(d) 1 Sid. 140. 

1 Kebie, 498. 

(0 1 Sid. 140. 
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Orflvc. for ft pflrticuliir purpose ^ uud thsit the otuissiou of the word 
nor, adj. HU. onerat. is not fatal, if there be the word juraf, for that fully 
implies it. 


5 Geo. 1. 


As to the third particular, viz. What certainty is necessary in 
the caption of an indictment, in respect of the time when it was 
found. 


(«)iSid.M9, Sect. 127. It seems (m) agreed, that such caption must set 
* 30 . forth a certain day and year when the court was holden, before 

1 Modem,’ 8^*’ which the indictment was found (1), and must record it as then 
1 Saunders, 393. found iu the (») present tense, and not in the preterperfect (2); 
1 Vent. 170. for hath been (o) adjudged, that if it des^be the sessions at 
which the indictment was taken, as holden die Martiset die Mer- 
(«) iBuistaok curii, or as holden on such a day in such a year of the king, with- 
Sup. C.10. S.9. oo( ascertaining what king; or if it set forth the style of the 
*^eb.’M*. ^®y <>*■ y®**" *"y (?) figures but Romhn, it is insufficient (S). 

vAe sup. 'a.87l But it seems to be (r) agreed, that it is sufficient to express the 
(0 1 Mod. 78. year of the king, without adding that of the Lord. Also it seems, 
J.) Vides?p. ‘hat (s) extitit prtzsentatum for exktit is made good by the multi- 

s. 80. and tude of precedents. 

S 90a * 

<s) i Sid. 140. 368. l Kcbl«,er. SKeUfl,367. 5 Coke, 1*0. F. IndtetmentjSO. B. Indict. 34. 
10 Ed. 4. 15. 

As to the fourth particular, viz. What certainty is necessary in 
the caption- of an indictment in respect of the place where it was 
found. 


iSeef. 128. It seems agreed, that if such caption either set 

(t) Dyer, 69. forth no (t) place, at all where the indictment was found, or do 

(u) C. Jac. not (li) shew with sufficient certainty, that the place set forth is 

276, *77. within the jurisdiction of the court before which it was taken, as 

where it sets forth the indictment as taken at a sessions of the 

(x) C. Elis. 137. peace holden for such a county, at B. (x) without shewing in 
606 . 738. 751. what county B. is, otherwise than by putting the county into the 

mai^in, is insufficient. Also if an act of parliament, whether it 
be, in print or. not, appoint, that the.quarter^essions of such a 
county shall Im holden at such a. place only, and not elsewhere, 

(y) Dyer, 135. except, for cause of the plague, Stc. it seems (y^that the_ caption 

of, every indictment, taken at any such sessione, is insufficient, un- 
leilp it eapressly shew, that it was holden at such place. ^ But it 
(«)5Coke, hath, been , (x) adjudged, that the caprion of a® mquisition as 
i?‘* MO taken at, B. beforh Jr S. coroner of .the king’s liberty of B. afore- 
cl M*? 49 ^* said, is good, without expressly shewing that B. is within the 
liberty of B. for it cannot but be .intended, « . 

As to the TsNtH Pehebal Point of this chapter, .vix. Upon 
what, proof, ,and witl^n what .time after thejoffiepce, an indictment 
maybe found. . * , .7 ' . 

• ‘ ■ Sect., 

( 1 ^ The caption itated fhe sessions to be held (*) Vide Re* *. Hall, 1 Term. Bep. 380. 
ad nttum EpMsAonli instead of EpifhanUe, and it ' where if is dedded that a oonektion may stsite the 
was adjudged fotal. ' Strange. 698. An indict.* iofonnation in the pieterperfed as well as in the 
ment taken at the adjourned sessiohs most shew . present tense. ■ 

when the' ori|^ai sestions began. Strange, 865. (3) Vide * Hale, 170. Strange, 261. An* 

AndifthecourtisatatsdtolmTebeenlieldonaa drewa,lS7. . 

impossible day, it will^tiate the indictment. Rex 
V. Ihan>ly,Tnn. 26 0eo. 3. 1 Term Rep. 316. 
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Sect. 129. It (a) seems, that before the first of Edward the 
Sixth no certain number of witnesses was required upon the in- 
dictment or trial of any crime whatever. For it seems to be 
generally (b) agreed, that the statutes of the first and second of 
Philip and Mary, in restoring the order of trial by the course of 
the common law, took away the necessity of two witnesses in all 
cases within those statutes; from whence it plainly seems to fol- 
low, that they were not required by the common law. It is 
holden (c) indeed by some, that, by the ancient common law, one 
witness was not sufficient to convict any person of high treason ; 
and this is said to be grounded on the law of God) expressed 
both in the Old and New Testament. But {^anting that one 
witness was not sufficient for a conviction, it doth not follow but 
that he might be sufficient for an indictment. 

Also, however the law might have stood in relation to these 
matters before the Conquest, it seems to have been wholly 
altered long before the statute of Edward the Sixth. And 1 ra- 
ther incline to this opinion, since I find it so little sopported by 
the generality of the authorities cited by Sir Edward Coke for 
the proof of the contraiy, which wholly relate either to the proof 
of an essoin, or of a summons (d) in a reel action, or (e) of the 
default of persons summoned on a jury', or (f) other matters ra- 
ther less to the point. 


(tf) 3 Kcbic, 68, 
B. CoronC) 2^^{0• 
2 Jones. 233. 
(6) B. Cor. 220. 
S« P. C. 104. 
Dyer, 132. 

1 Junes, 233. 
Kellwood, 18. 
49. 

Vide 3 Inst. 

24, 25, 26. 

Sum. 208. 262. 
1 Huie, 299s 
300. 

(c) 3 lust. 26. 
Raymond, 408. 
See tins subject 
examined verj 
much at large 
Fos. 232 to 246s 


(d) Bract. 354. 

(e) 35 H. 6. 
46, 47. 

(/) 48 Ed. 5. 
30. 

15 Ed. 4. 1. 


And as to the above recited passages of Scripture, it may be 
answered, that those in the Old Testament concern only the ju- 
dicial part of the Jewish law, which being formed for the parti- 
cular government of the Jewish nation, doth not bind us any 
more than the ceremonial; and that those in the New Testament 
contain only prudential rules for the direction of the government 
of the church in matters introduced by the Gospel, and no way 
control the civil constitutions of countries.. To which .may be 
added, that whatsoever may be said either from reason or Scrip- 
ture for the necessity of two witnesses in treason, holds as 
strongly in other capital causes,, and yet U is not pretended, that i Hale, 299 . 
there is or ever was any such necessity in relation of any other 
crime but treason. - . 


Secti 130. But by 1 Edw. 6 . c/ l 2 . s. 22 . it is enacted, ** That Two witnesses 
“ no person or persons shall be indicted, arraigned, condemned, *" 

“ or convicted for any offence of treason, petit treason, or mis- '***®‘‘* 

“ prision of treason, (See. unless the same offender or offenders be 
“ accused by two sufficient and lawful witnesses, or shall wil- 
** ling^ and without violence confess the same.” ^ 

Sect. 131. Also by 5 and 6 Edw.' 6 . c.'ll.'S. 8. it is further Or two lawful 
enacted, **^hat no person or persons shall be indicted, arraigned, accusers. 

" condemned, convicted, or attainted, for any of the treasons in ' 

" the act mentioned, or for any other treasons that then were, or 
" afterwards should be, which should after be perpetrated, com- 
" milted, or done, unless the same offender or offenders be there- 
“ of accused by two lawful accuser^; which said accusers at the 
** time of the airaignment of the party so accused, if they be then 
" living, shall be brought in person before the party so accused, 

" and avow and maintain what they have to say against the said 

" party. 
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Treasons to he 
tried as at com- 
mon law 


before the 
1 Edw. 6. 


Two lawful wit- 
nesses required 
in open court. 


Indictment to 
be found within 
three years. 


Vide 20 Geo. 2. 
c. SO. 

Post, c. 39. 
a. 12. 


“ party, to prove him guilty of the treasons or olTences contained 
** in the bill of indictment laid against the party arraigned, unless 
" the said party arraigned shall willingly, without violence, con- 
" fess the same.” 

Sect. 132. But by 1 and 2 Philip. and Mary, c. 10. it is 
enacted, “ That all trials after that statute to be had, awarded, 
or made for any treason, shall be had and used only according 
" to the due order and course of the common law.” 

Sect, 133. Also by 1 and 2 Philip and Mary, c. 11. it is 
enacted, ** That all and every person and persons who shall be 
** accused or impeached of any of the offences contained in that 
“ statute, or of any other offence or offences concerning the im- 
** pairing, counterfeiting or forging of any coin current within this 
" realm, shall and may be indicted, arraigned, tried, convicted or 
" attainted by such like evidence, and in such manner and form 
** as has been used and accustomed within the s^alm, at any time 
“ before the first year of Edward .the Sixth.” 

Sect. 134. By 7 Will. 3. c. 3. it is further enacted, “ That no 
“ person or persons whatsoever shall be indicted, tried, or at- 
tainted of high treason, whereby any corruption of blood may 
or shall be made to any such offender or offenders, or to any 
the heir or heirs of any such offender'or offenders, or of mis- 
" prision of such treason, but by and upon the oaths and testi- 
“ mony of two lawful witnesses, either both of them to the same 
" overt act, or one of them to one, and the other of them to ano- 
ther overt act of the same treason, unless the parly indicted 
“ and arraigned, or tried, shall willingly, without violence, in 
open court confess the same, or shall stand mute, or refuse to 
** plead; or in cases of high treason, shall peremptorily challenge 

above the number of thirty-five of the jury.” 

* 

Sect. 135. And by 7 Will. 3. c. 3. it is further enacted, " That 
** no person or persons whatsoever (such only excepted as shall 
** be guilty of designing, endeavouring, or attempting any assas- 
** sination on the body of the king, by poison or otherwise) shall 
" be indicted,, tried, or prosecuted for any such treason as afore- 
'' said, or for misprision of such .treason, that shall be committed 
or done within the kingdom of England, dominion of Wales, 

** or town of Berwick upon Tweed, unless the same indictment 
be found by a grand jury within three years next after the trea- 
** son or offence done and committed.” 

Sect. 136, But by 7 Will. 3. c. 7. it is provided, that notbrng 
in this act ** shall any ways extend to any impeachment, or other 
“ proceedings in parliament, nor>to any indictment ofvhigh trea- 
“ son, nor to any proceeding thereupon for counterfeiting l|is 
“'majesty’s coin, his great seal, or privy seal, his sign manual, or 
*' privy signet.” 

Upon these statutes the following particulars seem most re- 
markable. 

Sect. 137. First, That where the statute of the first of 
Edward the Sixth requires, that the party be accused by. two 

lawful . 
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lawful witnesses, and that of the 6fth and sixth of Edward the 

Sixth, that he be accused by two lavrful accusers, they both mean Cor.s.’o. 

th^ very («) same thing, because the •common law admits of no 

other accusers but witnesses. i llalc, 361*. 

Sect. 138. Secondly, That according to the general (6) opi- (6) s.P.c. ihi. 
nion, it is not required cither by the first, or the fifth and sixth Corone, a. 
of Edward the Sixth, that such accusers or witnesses be present uuTsTiisi.'^a *>, 
with the indictors in person, but that they may send their accu> 26 . geems cJii- 
sation to the indictors in writing under their hands, which will 
be sufiicient even after their death. Also it is observable, that 
the books which speak of this matter do not expressly say, that 
such accusation must be upon oath, but surely this cannot but 
be intended ; for how can any accuser be said to be a lawful wit- 
ness if he be not upon his oath ? But this is cleared by the 
seventh of William the Third, as to the treasons within that sta- 1 iiaic, 304 . 
tute ; for it expressly provides, " that no person shall be indicted 

thereof, but by and upon the oath and testimony of two lawful 
" witnesses. 


Sect. 139 . Thibdly, By the judgment both of Coke (r) and 
Hale, (<i)one who can only witness, by hearsay, what he has 
heard a good witness say, is not a lawful accuser within any of 
these statutes; for if this- were to be allowed, nothing would be 
more easy than, in any case, where there is one w'itness, to get a 
second, which would totally elude tlie provision of the statutes 
in requiring two lawful witnesses,^. 

Sect. 140. Fourthly, That the words, ** unless the party 
“ shall willingly, without violence, confess the same," in the 1st, 
and 5 and 6 Edw. 6. are to be understood (e) where the party 
accused upon his Examination, before his arraignment, willingly 
confesses the same without torture : but it is observable, that 7 
Will. 3. is thus expressed, unless the party indicted and ar- 
raigned, or tried, shall willingly, without violence, in open court 
confess the same." 

confeadon apon die snaignment of the party. 


fr) 3 Inst. 2.>. 
{d) Sura. 208. 

1 Hale, 306. 
Con. JJyiT, 0l>. 
S. P. C. 164. 
Foster, 234. 
243 . 

B. Cor. 220. 
Sod vide sup. 
s. 134. 

(e) 2 Andr. 06, 

1 Ilulo, 304. 

3 liisL 25. 

J8. 

2 Si. Tr. 488. 
N. B. It was 
decided in 
Franew’s Ctise, 

6 St. Tt. 58. 
that these words 
only mean a 
Foster, 241. 


Sect. 141. Fifthly, That one witness to one and another wit- 
ness to knother overt act of the very same (jf) treason, have been (/)Rayra.407’. 
construed to be sufficient, within the statutes of the first, and the 
fifth and sixth of Edward the Sixth; and the express words of Foster, 237 . * 
the seventh of William the Third are agreeable hereto (1). * 

Seqt. 142. Sixthly, That the statute of 1 and 2 Philip and 
Maiy, c. 10. by enacting, " That all trials of treason shall from 
" thenceforth be according to the course of common law," doth 
not (g) take away the necessity of two witnesses upon an indict- (g) s. P. Ck 
ment, required by the Ist, and 5 and 6 Edw. 6. c. 6. because the to 27 , 

indictment is no part of the trial, but is more property the accu- b. Cor. 220 , 
Satioh to be tried. . Foster, 235. 

Sect. 


(t) And n coUnteral fset, not tending to tlw confessloD of tM prisoner, 8 St. Tr. 255. for Uie 
proof of the ovfit acts, may be pn>«ed by one wit- words of the statute are confined to the proof of the 
ness. Salkeld, 5 State Trials, 17; or by tito overt acts, Fos. 242. 

VOL. II. A A V 
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(/i) B. Cor. 220. 
f> Inst. 2i. 

Foster, 233 . 


(i) B. Cor. 220. 
3 [list. 24. 
Foster, 2J3. 


(k) Vide sup. 
s. 140. 


(1) 2 Jones, 2J3. 
Vide 13. Cor. 
220 . 

3 Keble, 68. 


Sect. 143. Skvknthly, (A) That the said statute of 1 and 2 
Philip and Mary doth not extend to misprision of treason. But 
this is expressly provided 4>r by 7 Will. 3. as to such treasons^ as 
ate within that statute, and therefore there must be two witnesses 
to the indictment, as well as to the trial of every such misprision. 

jSeri. 144. Eighthly, That (i) petit treason is within the 1st, 
and 5 and 6 Edw. 6. and i and 2 Ph. and Mary, c. 10. but not 
within the 7 Will. 3; from whence it follows, that two witnesses 
are required to the indictment, and not totlie trial of it; and that 
two witnesses are not necessary even upoYi the indictment, if (A) 
the party, upon bis examination, confess it. 

Sect. 145. Ninthly, That the statute of 1 and 2 Ph.^and 
Mary, c. 11. which enacts, That all persons accused of any of- 
fences concerning the impairing, counterfeiting, or forging the 
coin, shall be indicted and tried as at the common law,” hath 
been construed (/) to extend to clipping, and all other oifences in 
impairing the coin, which have been made treasons since the said 
statute of 1 and 2 Ph. and Mary. From whence it may be pro- 
bably argued, that the statute of 7 Will. 3. by '' expressly pro- 
** viding, that nothing therein shall extend to high treason for 
** counterfeiting the coin,” intended in like manner, that it should 
not extend to any other high treason concerning the coin(1). 

By the statute 39f 40 Geo. 3. c. 93. in cases of treason, for 
compassing the death of the king, where the overt act alleged 
shall be the assassination or killing of the king, or any direct 
attempt against his life, or^any direct attempt against his pei- 
son, whereby his life may be endangered or his person suiTer 
bodily harm, the person or persons charged with such attempt 
shall and may be indicted, arraigned, triedj^and attainted in the 
** same manner and according to the same course and order of 
** trial in every respect, and upon the like evidence, as if such 
persoii or persons stood charged with murder,” notwithstand*' 
ing the acts of W. 3. &c. (2) 


As to the Eleventh General Point, viz. In what cases an 
indictment may be quashed. 


Sect. 


(1) Indictments, being the foundi^tion of all 
capital prosecutions, found in the absence of the 
pait\ accused, and oiil^ the cvidejffbe for the king 
ailduted, it is necessary that the proof of the of- 
fence jstiould be substantial, Lord Coke, 3 InsL 25. 
And it I ids been observed, with great strength of 
nrguniciit, that a grand jury ought to have the 
same persuasion of the truth as a petty jury, or a 
coroner’s inquest, 4 State Trials, p. 1 83. But it is 
said by Lord Hale, 2 vol. 157. and confirmed by 
Pemberton, C. J. in Lord Shaftsbury’s case, 3 St. 
Tr. p. 41 5. that ds an indictment is merely an ac- 
cusation, and tJic party is afterwards to undergo a 
full trial, they ought, upon probable evidence only, 
to find the bill. And it has been lately decided 
by all the judges, that a person committed as a ^ 
ptniciii.il in the same felony with another, and 
taken fiom his confinement, before the grand jury, 
b V a v^ui reptitious order to the gaoler, and without 
dutJ iity strictly re^iar, is a competent witaen 
‘hni jmrpose. Indeed, many of the judges fi 


were inclined to think, that if a grand jury should 
find a bill upon evidence palpably impropet, and 
the party be afterwards convicted on it by lawful 
evidence before the petty jury, the validity of such 
a conviction could not be impeached. Dr. Dodd’s 
case, O. B. February sessioi^ 1777. Cases in 
Crown Iaw, 141. A grand jury, however, ought 
not to find an Indictment upon the evidence of in- 
competent witnesses ; and therefore where an in- 
dictment against one Crossley was presented, and 
only names on the back of it were Priddlc and 
Holloway ; and the gtmnd jury, on its being proved 
to them that these two persons had been convicted 
of conspiracy, applied to the court at the Old 
"Bailey in October sessionji, 1788; the court told 
them, that they onght not tojGnd the bill on such 
testimony'alone; for having been convicted of an 
infattious crime, their competency was destroyed. 
MS. 

(2) See Vol. 1. p . lO. 
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Sect. 146. I take it to be (»») settled> that by the coinmon law 
the court may, in discretion, ijuasli any indictment, for any such 
insufficiency, either in the caption, or the body of it, as will make 
any judgment whatsoever, given upon any part of it against the 
defendant, erroneous.- 

Yet it seems, that judges are in no case bound, ex dehitojmtil\<B, 
to quash an indictment, but may oblige the defendant either to 
plead or to demur to it. i^nd this they generally do where it is 
for a crime of an enormous or public nature, as perjury, forgery, 
sedition, nuisances to the highways, and other offences of the like 
nature. 

Neither will the court quash an indictment removed by certi- 
orari, if a recognizance for the trial of it hath been forfeited. (1) 


(w')4St,Tr.lS.';. 

1 Sid. fl-i. 

2 Kebli!, 128. 

1 Keblo, 45. 
Cm. C^ir. 584. 
PalnuT, :>nD. 
SalkrIH, 

4 St. Tr. 

Stra. 002 . 
Durnftird and 
Kasty 31 d. 

Sa^ cr, iiT, 05. 
t.58. 161. 
Burrow, 1127. 
1129. 2116. 

1 Wilson, 325. 


Sect. 147. Also it is enacted by 7 Will. 3. c. 3. " That no in- 
** dictment for high treason, or misprision thereof (except only 
indictments for counterfeiting the king’s coin, seal, sign or 
“ signet), nor any process or return thereupon, shall be quashed 
“ on the motion of the prisoner, or his counsel, for mis-writing, 
mis-spelling, false or improper Latin, unless exception concern- 
“ ing the same be taken and made in the respective court where 
“ such trial shall be, by the prisoner, or his counsel assigned, be- 
“ fore any evidence given in open court upon such indictment ; 
" nor shall any such mis-writing, mis-spelling, false or improper 
Latin, after conviction on such indictment, be any cause to stay 
“ or arrest judgment thereupon: But nevertheless, any judgment 
given upon such indictment shall and may be liable to be re- 
versed upon a writ of error, in the same manner, and no other, 
“ than as if this act had not been made.” 


How o.Kceptions 
to un indictment 
for liigli troa.son 
shall bo taken. 


Sect. 148. It hath been settled (n) in the construction of this 
.statute, that no such exception can be taken, after plea pleaded. 

Sect. 149. It is said (o) in Siderfin’s Reports, that the court 
never (p) quasheth an information exhibited by a common person, 
but that it will quash an information exhibited by the attorney- 
general, or by the master of the crown-office, upon motion, if 
there be cause : But this was denied in one (q) Nixon’s Case, 
wherein the court seemed to be agreed, that they ^ver have, or 
will quash any information whatsoever. % 

5 Geo. 1. Strange, 185. Burrow, 885. B. R. H. 365. Vide Douglas, 239. 


(n) Rook wood’s 
Case, 4 St. Tr. 
673 to 673. 

(o) 1 Sid. 54. 
152. 140, 
Strange, 953. 
1103. 1072. 
Amirewy, 174. 
216. 

(p) lKeb.265. 
(g) Re.x V. 
Kixon,Trin. 

Salkeld, 372. 


As to the Twelfth General Point of this chapter, viz. 

What may be pleaded to an indictment, and in what manner. 

Sect. 150. Having already shewn in this chapter how a defen- 
dant may plead (r) to an indictmeitt, that the indictors were re- (r) Sup. a. i5. 

turnqd 

(p Between quashing indictments and ar-, done, Fos. 105. Cro. Car. 147. yet il is by uo’ 
resting the judgment, squashing is the strongest means of course. Strange, 946. But the reason of 
way ; because they must be very grossly bad to not quashing on motion, but leaving the party to 
have the court to destroy them at once, 1 Black. demur, does not hold where the objection is to the 
275. Even on the part*of a prosecutor, the colirt jurisdiction of the court that has undertaken to pro- 
will see that no mischief or oppression ensues, and ceed. 1 Burr. 389. — For a detail of cases from the 
will impose terms before they grant leave to quash . modern Reporters, in which ihc court will or will 
an indictment, 1 Black. 461. Vide Douglas, 239« not quash indie tradlits, vide 3 Bac, Abr. 116. and 
S Burrow, 1468. For although it is frequently 3 Goniyii’s Digest, p. 508. to 510. [H] 

A A 2 
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turned contrary to the purview of 1 1 Hen. 4. c, and having 
7*1 rsP* shewn, how he may plead a misnomer, or wrongful addi- 
Vide c. 23. a. intending in the following part of the book to skew, 

103. * * ’ how he may plead a former aq|uittal, conviction or attainder, or 

a pardon, or other special plea, (Ar the general issue ; I shall in 
this place only take notice, that the defendant may plead any plea 
^ ^ , in abatement of an indictment of felony; and also plead over in 

Sumniary'sos! general issue also, in the same manner as an 

249 . S5*’ appellee may do, as hath been more fully shewn Ch. 23. Sect. 

2 Hale, 239. 127.138. 

4 Comm. 332* 


•CHAP. XXVI. 


OF INFORMATION. 

♦ 

Informations are of two kinds. First, Such as are 
merely at the suit of the king. Secondly, Sueh as are partly at 
the suit of the king, and partly at the suit of the party. 

For the better understanding of the first of these, l.shall en- 
deavour to shew, 

1. In what cases InformaUons at the suit of the king will lie. 

* 

2. What ought to b$ the form of Informalions at the suit of 
the king. 

3. How the law concerning them hath been altered by statute. 

As to the FiRkT Point, utz. In what cases such informations 
at the suit of the king wilt lie. 

(a)Thei‘' i t. Sect. 1. It hath been holden, that the Kino shall put no (a) 
12 ^ 13 ^ 14 ^'* * wrong done principally to another, without 

Finch, 396. indictment or presentment, bat that he may do it for a wrong 

done principally to himself. 


(h) Pro. 4 & 5 ^ distinction confirmed by experience ; for 

Wii. & Md. it is every da;^8 practice, agreeable to numberless precedents, to 
Shower’ 1*6 P^ceed by Way of Information, either in die name of the 
(c ”^iower%‘io. attorney-general, or of the master of the crown-office, for offences 
1 SidcrfiD. 431.* of the former kind ; as for (6) batteries, (c) cheats, seducing (d) a 
7 Modem, M. young man or woman from their parents in order to marry them 
(d) c. Car. 5br. RgsiDst their consent, or for dny other wicked purpose; spiriting 
March, 52. (e) away a child to the plratations ; rescuing (/) persons from 

legal arrests; (g) peiguties, and subomatioi^ thereof; (A) 
forgeries ; conspiracies, whether to accuse («) an innocent person, 
or to impo'^rish {k) a certain set of lawful traders, or to (f) 
procure a verdict to be unlawfully given, by causing persons 

bnt no judg. bribed 

TOent was given • * 

in this case. .Skinner, 81. 8 Keble,438a (e) Rayiii.474. * Skinner«47a 1 Black. 386. (f) Raym. 
251. Shower, 109. 115. C. Car. 679. (g) Raytnondg 808. 5 Mod* 648. 7 Mod. 100* Salk. 78. 

(6) Sbowerg 111. (t) Raymondg 417. (k) t Sid. 174. (1) precedent^ i Saandersg 300| 601. 


3 Keble, 101. 

1 Levina, 857. 
1 Sideriin, 387« 
5 Mod. 881. 

7 Mod. 39. 
Carthew, 684* 



Ch. 26. 


OF INFORMATION 


r,57 


bribed for the purpose to be sworn on a tales; and other such (m) Ray m. 201 . 
like crimes done principally to a private person, as well as for of- i>h«wer, iia, 
fences done principally to the king, as for (m) libels, (1) seditious 
words, (») riots, false news, (o) ^xtortions, nuisances, as in not 1 Black.’ 2o‘'. 
(/>) repairing highways, or obstructing (y) them, or stopping (r) a . 

common river, contempts, as in departing, (s) froin the parlia- caL ihcre niusi 
ment without the king’s license, disobeying (<) his writs, uttering be 14 da^s no- 
(u) mouey without his authority, escaping (x) from a legal impri- trial, 
sonment on a prosebution for a contempt, neglecting to keep /,J’')^ 5 Mod. 459 , 
watch and ward, abusing (^) the king’s commission to the oppres- c. Car. 2^*2. 
sion of the subject, making a return to a mandamus, of matters (r) Show. 1 O 6 . 
known to be false ; and in general, any other offences against the 
public good, or against the first ahd obvious principles of justice C8rthew.‘226.' 
and common honesty. sn* 

(p)Haym, 38*. 

Shower, 110. 116. 1 Siderfin, 140. (f) Shower, 112. 116. (r) Shower, 114. 118. (i) Ibid. (,00. 

Cur. 253. (u) Raymond^ 185. («) C. Car. 209. (^) Shower« 116. (s) Salkcld, 374. 


Sect. 2. Also it seems, that of common right such an informa- 
tion, or an action in the nature thereof, may be brought for of- 
fences against statutes, whether they be mentioned by such 
statutes or not, unless other methods of proceeding be particu- 
larly appointed, by which all others are impliedly excluded. 


Shower, 111. 
!!*>, llf>, 117. 
Modem, tl7. 

2 Alldr. 1‘2«. 
Rast.il, 6U0. 
Vital. 1. Vide 

3 T..eoii. 2S7.ix. 

sup.c. 25.S.4. 2 Audr. 127, ll^B. 


Sect. 3. But I do not find it any where holden, that such an Vide Shower, 
information will lie for any capital crime, or for misprisjon of 
treason. ’ 


As to the Skcono Point, viz. What ought to be the form of 
such information. 

Sect. 4, Having already, in the chapter of Indictments, in> 
cidentally shewn the principal points relating to this matter, 1 
shall only take notice in this place, that,.keeing an Information 
differs from an Indictment in little more than this, that the one 
is found by the oaths of twelve then, and the other is not so found, 
but is only th^ allegation of the ofiUcer who exhibits it, whatsoever 
ceitaiuty is requisite in an indictment, the same at least is neccs- 
, sary also in an information, and consequently, as all the material 
parts of the crime must be precisely found in the’ one, so must 
they be precisely alleged in the other, and not by way of (a) argu- (») Salk. 3 ^ 5 . 
ment or recital. 

S^et it hath been adjudged, that where an information of per- 
jury was drawn in this manner, ** Memorandum quod A. B. &c. 

** dai Curia hie iutelligi et ^ifortnari quod Termino saneti IlilV, 

" Ssc. in rotulk conthietur sie, css. that such an action was brought, VidcStra.70. 

*' and a trial had thereon, 8&c. £t quod the defendant, at such trial, 
took such an oath, which was false, Scc.’’ without adding before 
such mention of the false oath, " et ulterim dot Cur. hie inteliigi:” 
yet by reason of the late {precedents the information is as (6) (6)Bayin. 34, 
sufficient, at least after verdict, as if those words had been added, 370 . 

It must be confessed, that this is the most reasonable construc- 
tion, for how can it be intended that it could be contained in the 
record of the trial, that such an oath was taken at it, or that it was 
false ? 


Sect. 
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As to the Third Point, viz. How the law concerning such 
informations hath been altered by statute. 

The master of Sect. 5. It is recited by 4 and 5 Will, and Mary, c. 18. “ That 
shaU iIm divets inulicious and contentions persons had more of late, than 

inforinatiuii ID times past, procured to be exhibited and prosecuted informations 

without leave iu tlieir Majesties court of king’s bench at Westminster, against 

of the Court. j,j jj|| counties of England, for trespasses, batteries, and 

other misdemeanors, and after the parties so informed against had 
appeared to such informations, and pleaded to issue, the informers 
had very seldom proceeded any farther, whereby the person so 
informed against had been put to great charges in their defence : 
and although at the trials pf such informations verdicts had been 
given for them, or a nolle prosequi entered against them, they had 
no remedy for obtaining costs against such informers.” And 
B. R.^}1.^S47 thereupon it is enacted, “ That the clerk of the crown, in the said 
' “ court of king’s bench, for the time being, shall not without ex- 
** press order, to be given by the said court,, in open court, ex- 
“ liibit, receive, or file any information for any of tlie causes afore- 
said.” 

iwie ^ ^ William and Mary, c. 11. “ The said clerk 

foruiHtioruntii “ shall iiot issue out any process thereupon, before he shall have 
aeciint^bu given " taken, ot Shall have delivered to him a recognizance from the 
wiih'cfteu** ** person or persons procuring such information to be exhibited, 

^ “ with the place of his, her, or their abode, title or profession, to 

'' be entered to the person or persons against whom such infbr- 
", Illation or informations, is or are to be exhibited, in the penalty 
“ of twenty pohnds, that he, she, or they will effectually prosecute 
" such information or informations, and abide by, and observe 
such orders as the said court shall direct ; which recognizance 
" the said clerk of the c^own, and also every justice of the peace 
•' of any county, city, franchise, or town corporate, (where the 
“ cause of any information shall arise,) are by the same statute 
" empowered to take.” 

iRrrognizaiiccto And by 4 and 5 Will, and Mary, c. 18. it is further enacted, 
>p ii «*(i. „ That after the taking thereof by the said clerk of the crown, or 

** the receipt tliereof from any justice of the peace, the said clerk 
“ of the crown shall make an entry thereof upon record, and shall 
*' file a memorandum thereof in some public place iu his office, 

“ that all persons may resort thereunto without fee.” 

i)efciid.iii»i on- And by 4 and 5 William and Mary, c. 18 . it is further enacted, 
nniosMiioTudcc “ "That in case any person or persons against whom any informa- 
certificii. tion or informations for the causes aforesaid, or any of them, 

" shall be exhibited, shall appear thereunto, and plead to issue, 

** and that the prosecutor or prosecutors of such information or 
“ informations, shall not, at his and their own proper costs and 
'* charges, within one whole year next after issue joined therein, 
procure the same to be tried; or if upon such trial a verdict 
“ pass for the defendant or defendants, or in case the same in- 
Stia 1131 '‘former or infoimers procure a nolle prosequi to be entered; 

" then, in any of the said cases, the said court of king’s bench is 
*' authorized to award* the said defendant or defendants, his, her, 

“ or their costs, unless the judge, before whom such information' 

• " shall 
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“ shall be tried, shall at the trial of such information, in open 
" court, certify upon record, that there was reasonable cause for 
" exhibiting such information.” 

And by 4 and 5 Will, and Maly, c. 18. it is further enacted. 

That in case the said informer or informers shall not witliin 
** three months next after the said costs taxed, and demand made 
** thereof, pay to the said defendant or defendants the said costs, 
" then the said defendant and defendants shall have the benefit of 
" the said recognizance, to compel them thereunto.” 

Sect. G. But by 4 and 5 Will, and Mary, c. 18. it is provided, 
" That nothing hereof shall extend, or be construed to extend, to 
** any other kiforination than such as shall be exhibited in the 
** name of their Majesties coroner or attorney, in the court of king’s 

bench, for the time being, commonly called the master of the 
" crown-office.” 

Fron. whence it follows, that informations exhibited by the 
Attorney-General remain as they were at the common law. 

For the better understanding this statute, 1 shall endeavour to 
shew, 

1 . In what cases the Court will order an information to be 
filed. 


Q. How the party may be relieved against process issued against 
him, before any recognizance given. 

d. Where the defendant shall have costs. 

4. Whether it extends to all kinds of informations. 

As to the first particular, viz. In what cases the court will order 
an information to be filed. 

‘Sect, 7. It seems to have been the general practice not to make 
such an order, without first making a rule upon the person com- 
plained of to she^ cause to the contrary ; which rule is never 
granted, but upon motion made in open court, and grounded upon 
affidavit of some misdemeanor, which if true, doth either for its 
enormity or dangerous tendency, or other such like circumstances, 
seem proper for the most public prosecution. And if the person 
upon whom such rule is made, having been personally served 
with it, do not, at the day given him for that purpose, give^the 
court good satisfaction, by affidavit, that there is no reasonable 
cause for the prosecution, the court generally gaants the informa- 
tion ; and sometimes, upon special circumstances, will grant it 
against those who cannot be personally (<r) served with such rule, 
as if they purposely absent themselves, Scc. 

Sect. 8. But if the party on whom such rule is made, shew to 
the court a reasonable cause against such prosecution ; as that he 
has been before indicted for the same cause, and acquitted ; or 
that the intent of the (d) prosecution is to try a civil right, 'as the 
title to land, 8cc. which is not yet determined ; or that the com- 
plaint 


Recognizance 
shall stand as a 
security for 
costs. 


The Attorney 
General not 
restrained by 
this act from 
tiling iiifornin- 
tions ei officio. 


Law of Niii 
Ptiui, 210. 


(r) Stra. 1044. 
13. R. II. 271. 


(d) C. Jac. 212. 
4 iiurr. 1963. 
2024. 

B. R. H. 241. 
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plaint is trilling, vexatious, or oppressive,. (1) the court will not 
grant the information, unless there be some particular and extra- 
ordinaiy circumstances in the case ; the determination whereof 
being wholly left to the discretion of the court, cannot well come 
under any certain stated rules. 


t Sect. 9- The court will not grant an information against a 
private person for reeding a pretended proclamation (e). Nor 
against a husband for endeavouring to retake his wife contrary to 
articles of separation Not against persons who assemble 

with a lawful design, notwithstanding some unlaw'ful and irregular 
acts ensue (g). Nor against justices acting improperly in their 
public capacity, unless flagrant proof of corruption appears (A). 
4 J 2 . ' ’ Nor against ministers for converting brief-money (i). Nor for 

Douglas, 689. bribing electors (A). Nor for a peijured intrusion to a living, 
upon an affidavit that it was simoniacal (t). Nor for a libel if it 
M.Tr. 113 . appear to be true (m). Nor for offences committed upon the 
w«<-k.Rep.^i3. high seas («). Nor against a dissenter for refusing the office of 
ao . p. gjjQfjfl* jjq,. against an>offender, although the penalty of the 
(l) Str. 70. offence is vested in the Crown (p). Nor for words spoken of a 
(»«) .Str. 498. justice in his public character ((j'). Nor for attempting suborna- 
3 iiao.iitbiSi! sending a challenge, if the informant had pre- 

(n) !i! Str. 918.* viously imparted a challenge (s). 'Nor in favour of one cheat 

1193. against another cheat (#)• Nor for a general charge of extortion 
(p) 5 iSiii^i‘.' 3 /k (")• striking a magistrate in the execution of his office, 

( 7 )ijStr.i. 11*57.' if the magistrate struck first (x). Nor for an ofience against a 
0) ^••?4. private statute (j/). Nor if a civil suit is depending upon the 

same subject (x). Nor against the members of a corporation for 
(O Ourr. .548. a misapplication of the corporation money (n). Nor against a 
(,u)StrMigc,999. magistrate for having improperly convicted a person, unless the 
210 . ‘ ' party complaining make an exculpatory affidavit (6). And in 

(v) Burr. 38,5. general the discretion of the court in granting an information is 
(s)B. It. II. guided by the merits of the person applying; by the time of the 
oOBiiMsk. 542 . application ; by the nature of the case ; and by the consequences 
(b) ik-x II. Wat- which may possibly result from the granting it (c). 

, st>n, 2 Ti 1 IQ 

Kfp. 199. (r) Rex r. Webster, 3 Term Rep. 388. * 

f The . Court will grant an information for reproaching the 
((/) Cattii. 14 . office of magistracy, or defaming the character of magistrates (d). 
(r) 2 Ml. 1107. for taking away a ^oung woman from her guardian, although 
(/) 2 btr?ii 6 «. chancery has committed the offender for a contempt (c). Or 
ig) 1 AViis. 7 . from her putative father (f). For not examining evidence upon 
W 1 oath under a reference and rule of court (g). Or for* demanding 

()!}SBu‘rr.‘i 099 . ^ shilling, by a justit;^, to dischaige his warrant, and committing 
(0 1 Str. 21 . ' the party for not Spaying it (A). For seducing a man to m^y a 

(i») 1 Str. 413. pauper, in order to exonerate the parish (i). For seducing a 

^ymTi!}?/. woman, habituated to drinking, to make her will (A). , For volun- 

(o) Sii.788. tarily absenting, by a justice, from sessions (/). For refusing to 

ip) Str. 834. put an act in execution (/»). For bribing persons to vote at cor- 
poration elections (»). For publishing an obscene book (o). For 
blasphemy (p). For unduly discharging a debtor by judges of an 

inferior 


(e) 1 Black. 
Rep. 2. 

(f) 1 Black. 
Hep. 18. 

(^) 1 Black* 
Hep. 48. 

(h) 2 Strange, 
1181 . 


% 

(1) A party appl;ying for an information rouBt per subject for an action, they may give the party 
\\ajve liib right of action ; but if the court on hear- leave to bring it. Rex «. Sharreii, 1 Terra Rep. 189* 
ing tlie whole raattetare of opinion that itia a pro- 
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inferior court (^) For refusing, by the captain, to let the coroner (9) Hard. 135. 
come on board a man of war (r). For keeping great quantities of iier* 
gunpowder («). For a justice making order of removal and not 
summoning the party (#). For impresshiK a captain as a common ^ Andr. 238. 
seaman maliciously (»). For speaking treasonable words, ^ 
although the offender has been previously punished ; viz, in an 
academical way, by ^e vice-chancellor (x). For contriving the M 1 Black. 37. 
escape of French prisoners (y). For giving a ludicrous account Black, 
of a marriage between an actress and a married man (z). For I Black.294. 
contriving pretended conversations with a ghost with intention to 
, accuse another of having murdered the body of the disturbed 
spirit («). For procuring a female apprentice to be assigned, though ^ | Blatk.392. 
with her own consent, to another, for the purposes of prostitution n,^ i Biack.439. 
(6). Against a justice of peace as well for granting as for refusing w Rex v. iioU 
an ale licence improperly (c). Against a justice of the peace who 
from illegal and corrupt motives discharges t^ie person committed (dfhxx v. 
by another magistrate under the vagrant act (d). For entering Brooke, 2 Term 
libellous reflections in the books of a corporation respecting the vvat- 

administration of justice in a cause in which, the corporation were son, 2 Term 
party (e). Against a person whose trial is coming on at the Bep- 
assizes for distributing hand-bills 'in the assize town, vindicating 4Tc”iu^'’' 
his conduct and reflecting on the prosecutors (/'). Kcp. 285. 

As to the second particular, viz. How the party may be relieved 
against process issued against him, before any recognizance given 
according to the statute. 


Sect. 10. It seems that he may move the court (g) to set it (;?) Salk. 376. 
aside, as having issued contrary to the directions of the statute, ^47. 

As to the third particular, viz. Where the defendant shall have 
costs — I shall observe. 


First, That if the information be tried at bar, the defendant WClerk’xCase, 
can have no costs within this statute ; for the wei^s are, (A) that strM^iiisi. 
the court is authorized to award costs, &c. “ unless the judge 874. S3. io69. 
“ before whom the information shall be tried, shall at the trial, in ^“39. 1042 . 
open court, certify upon record, that there was a reasonable iwi^.2/f.iW. 
caus^ for exhibiting such information which is most naturally sCom.Oig.sir’ 
to be understood of a trial at nUi prius ; and it would be absurd Comb. 34.'>. 225 . 
to suppose, that the statute intended that the justices of the king’s 3 
bench, at a trial before themselves, should make a certificate to Snik. 193 . 
themselves. To which may be added, that where a cause is of B«li.N. P.333, 
such consequence as to be tried at the bar, it may reasonably be BVu'bury, 90. 
intended to be out of the purview of the statute, which was chiefly B. B. 1L247. 
designed against trifling qnd vexatious prosecutions. Cosu zM* 

Sect. 1 1. SscoNDLY, '^at if there be several defendants, and 
any one of them found guilty, those who are acquitted cannot have 
(t) costs within this statute; and this is agreeable to the construe- l*^^^*^***^^*^* 
tion made of the statutes which give, costs to defendants in civil * 
actions, -by force whereof no defendant in such like case could 
recover costs before the ^statute of S and 9 Will. c. 10. 

Sect. 12. '[('hirdi.t. That it hath been adjudged in the con- 
struction of these words, “ The court of king’s bench is autho- 

“ 'rized 
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Reg. V. 
Davis, adj. 
Mix;h. 10 
Anns, and also 
Stra. 1151. 

Rex ». Wood- 
fall, vide 2 Chan. 
Case. 191. 


** rized to award to the defendant his costs, where the judge who' 
** tries an information does not at such trial certify, that there was 
“ a reasonable cause for the information (k),” that the said court 
is bound of right, in every such case, to award them, whether the 
acquittal were upon the merits, or only from a slip in point of 
form, and howsoever notorious the offence might be ; for where 
a court is authorized by statute to do a matter of Justice to the 
party, upon certain circumstances, it has n^. discretionaiy power 
of considering whether it ought to do . it, or not, when a case 
appears to be within those circumstances. . 


Vide 19 Geo. f. To which may be added, that the statute, being general as to 
c. 34. for costs all cases wherein the Judge who . tries the information doth not 
certify a reasonable cause, seems to imply, that it shall be left to 
informations, such judge only for this purpose', to consider whether the prose- 
sind also 4 Geo. cution were reasonable or not; and it is the prosecutor's folly not 
3. c. 15. apply to him. » 

f Fifthly, That in case the defendant be acquitted on an in- 
formation, he is not intitled’ to costs beyoud the extent of the re- 
cognizance entered into by the prosecutor, which is limited by the 
statute to Twenty Pounds. 


3 Burr. 1817. 
1819. 

Rex 1 *. File- 
wood, 2 Terra 
Rep. 145. 


Rex V. Rrookc, ‘f SIXTHLY, That the court will not (on motion) compel the 
iW*™* prosecutor of an information to give security for the costs, in case 

the defendant should be acquitted, over and above the recogni- 
zance in Twenty Pqunds required by the statute 4 and 5 Will, 
and Mary, c. . s. , 


+ Seventhly, That the prosecutor of an information for a 
misdemeanor shall pay costs for not proceeding to trial pursuant 
to notice, notwithstanding issue may not have been joined a 
twelvemonth. But the liability of d prosecutor of an information 
to pay costs for not going on to trial, must be understood to relate 
only to cases where the prosecution is carried on entirely at the 
instance of a private individual ; for if the king’s name be more 
than barely made use of, then the general rule,, that the crown 
neither pays nor receives costs, attaches. 

+ Eighthly, That under the statute qf 4 and 5 Will, and 
Maiy, c. 1 ] . s. S. the representatives of the prosecutor are entitled 
to the costs taxed during his, life, though no personal demand was 
ever made by him ; for though it takes away the remedy by attach- 
ment it does not affect the debt, and when costs are taxed they 
become a debt. But Where a rule had been made for the prose- 
3 Stra. 874. cutor of an information to pay costs for not proceeding to trial 
pursuant to notice, it was held that the executor of the defendant 
(who died after the making of the rule* but before the costs were 
Uuilock, 578. taxed) was not entitled to them ; nor wouM he have been liable 

if the testator had been ruled to pay^thmn. 

As to the fourth particular, viz. Whether the before-mentioned' 
statute 3 and 4 Will, and Mary, c. 18. extends to idl kinds of in- 
formation. 


Comb. 225. 419. 

2 Stra. 874. 

B. R. H. 159. 

3 Burr. 1804. 

1 Black. Rep. 
356- 

1 Bac. K. B. 
275. 


Rex ^.Chamber- 
Iain, i Terra 
Rep, 103. 
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Sect. 13. It seems clear, that this statute extends to all infor- Finch. 
mations whatsoever exhibited by the master of the Crown Office. iiist!282.495. 
Aiid though it may be objected, that an information in the nature of 
a Quo W arranto, bcinga proper means to try a right, is not within Ld. Rayiii‘43s. 
the meaning of the statute; which mentioning trespasses, batteries, Stran(;e, iim. 
and other misdemeanors, may be reasonably construed to intend f 
such other misdemeanors only as are of an inferior nature, like to s Coin! 363! 
those specified, which are generally wrangling and frivolous ones ; ■* Com. aw. 
yet seeing this is a remedial law, and therefore ought to be largely 
construed, and that such information may be as vexatious as any 1 Bur. 403. 
others, and always supposes a usurpaUon of some franchise, and t WU,. 344 . 
every such usurpation is certmnly a misdemeanor, it hath been 
settled that this statute doth extend to them. 

Sect. 14 . But when the effices so usurped were annual offices, 
it was found very difficult and oftentimes impracticable by the laws 
in being to bring to a trial and determination the right of such 
persons to the said offices within the compass of the year. And 
when the offices were not annual, divers acts prejudicial to (he 
good .order of such cities, were done before the right could be deter* 
mined. It is therefore enacted by 9 Ann. c. 20. “ That in case Burr. 402 . 673. 
“ any person or persons shall usurp, intrude into, or unlawfully 15^4 
** hold and execute, the office or franchise of mayor, bailiff, port- ^o^s! 3034 ! 

reeve, or other offic 4 within a city, town corporate, borough, 3 i 30 . 2147. 

“ or place in England or Walesl it shall and may be lawful, to 
“ and for the proper officer of the court of queen’s bench, the B^ack. 95 . 

court of sessions of counties palatine, or the court of grand ses- Coke's £nt. 

“ sioiis in Wales, with the leave of the said courts respectively, to 
" exhibit one or more information or informations, in' the nature ® 

“ of a quo warranto, at the relation of any person or persons dc- 
siring to sue or prosecute the same, and who shall be mentioned 
** in such information or informations to be the relator or relators 
*'• against such person or persons so usurping, intruding into, or 
unlawfully holding and executing any of the said offices or fran- 
chises, and to proceed therein in such manner as is usual in 
cases of informations in the nature of a qvxi warranto” 

And by 9 Ann. c. 20 . " If it shall appear to the said respective 
'* courts, that the several right of divers persons to the said offices 
** or franchises may properly be determined on one information, 
it shall and may be lawful for the said respective courts to give 
leave to exhibit one such information against several persons, 
in order to try their respectiv/s .rights .to such offices or fran- . 

" chises.” • ' . 

And by 9 Ann. c. 20 . “ Such person or persons against which 
" such information or informations in the nature of 9 quo zoarranto 
“ shall be sued or prosecuted, shall' appedr and plead as of the 
same Term or sessions in which the said information or infor- 
mations shall be filed, unless the court, where such informations 
“ shall Jbe filed, shall give further time ( 1 ) to such person or 

** persons 

( 1 ) After the rules, are made absolute against ahall be only one information against all. Burr* 

clivers dcfcnclantsi the court may direct that there 573* Vide Cowp. 489* 
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** persons against whom such information shall be exhibited, to 

“ plead.” ' 

* 

And by 9 Ann. c. " Such person or persons who' shall sue 
“ or prosecute such information or informations in the nature of 
“ a quo warranto, shall proceed thereupon with the most con- 
“ venient speed that may^e.” 


(B) 5 Com. Dig. 
389. 

2 Modern, 1234. 
. Stn 582. 952. 

‘ Burr. 2277. 
2143. 

4 Modern, 58. 
Ilex V, Ponson- 
by, 25 Geo. 2. 
Queen v. Blag- 
den, B. R. H. 
248. 

Sayer’s Law of 
Costs, 293. 


Sect. 15. And by 9 Ann. c. 20. it is further enacted and dedared. 
That in case any person or persons, against whom any informa- 
tion or informations, in the nature of a quo rearranto, shall, in 
any of the said cases,* be exhibited in any of the Said courts, 
shall be found or adjudged guilty oFau usurpation^ or intrusion 
into, or unlawfully holding and executing any of the wid offices 
or franchises, it shall .and may be> lawful to and for the said 
courts respectively, as well to give judgment of ouster against 
such person or persons, of and from any of the said offices or 
franchises, as to fine such person or persons respectively for his 
or their usurping, intruding into, or unlawfully holding and ex- 
ecuting any df the said offices and franchises, &c.” (8) 


** And by 9 Ann. c. 26. s. 5. it shall and may be lawful to and 
for the said courts respectively to give judgment that the rela- 
“ tor or relators, in such information nan^ed,^ shall recover his or 
“ their costs of such prosecution: and if judgment shall be given 
** for the defendant or defendants in such information, he or they 
•* for whom such Judgment shall be given, shall recover his of^ 
their costs therein expended against such relator or relators, 

" such costs to be levied by a capias dd satisfa^ridum,Jieri facias, 

" or elegitJ' 

( 9 ) 11 Hen. 4. Sect. l6. Aifd by 9 Ann., c. 20. s. 7. “ the statute for the 

&5. ^ " amendment (9) of the law, and all the statutes of jeofails ( 10) 

( 10 ) 14 Ld. 3. u gjjaji be extended to informations, in nature of a quo warranto, 

9 Hen. 5.c. 4. ^nd proceedings thereon, for any of the matters in the said act 

4 Hen. 4. c. 3. “ mentioned.” 

8 Hen. 6. c. 12. ♦ . 

and 15. 32 Hen. 8. c. SO. 18 Elis. c. 14. 2l Jac. 1* c. 1^. 16 & 17 Car. 2. c. 8* (styled in 1 Yen- 

tris, 100. an omnipotent act*) 4 & 5 Ann. c.'-16. 9 Ann.b. 20. 5 Oeon. c; 13. 4 Burr. 1099. 

Str. toil. Co. Lit. 260. Douglas, 115* ' 


Soc Winclielscu 
Causes, 4 Burr. 
Hep. 1963. 
2524. 

Hex V, Dicken, 
4 Term Rep. 
282. 


From the 1st 
day of Trinity 
Term, 1793, de- 
fendants to in- 
formations in 
the nature of 
guo warranto, 
for the exercise 
of any oflice, 
may plead the 


Upon this statute a rule was made to -regulate the discretion 
of the Court, that after twenty years possession of a corporate 
franchise, no information in the nature of quo warranto should be 
granted to disturb it ; but that since that time each case stood 
on its own cirbumstances ; but this being foimd too long a 
period, a. new general rule was made by the Court, that when a 
person had. been in quiet possession of . a corporate franchise for 
six years, they'would not under any..circttmstaoces suffer it to be 
disturbed. Bui the. legislature interposed soon afterwards. 

f And now by $2 Geo. S. c. 58. in order to secure the free- 
dom of election, and the quiet, good order and tranquillity of 
cities, boroughs, and towns corporate, it iS 'enacted, that the 
“ defendant or defendants to any information in the nature of a 
quo warranto, for the exercise of any office or franchise in any 

‘ ' ‘‘city. 


holding it six years>or more, &c* 
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" city, borough, or town corporate, whether exhibited with leave 
" of the Court, or by his majesty*| attorney general, or other offi- 
cer of the crown on behalf of his majesty, by virtue of any . 

" royal prerogative or otherwise, and each and every of them 
•* severally and respectively to plead, that he or they had first 
" actually taken upon themselves, or held or executed the office 
** or franchise which is the subject of such information, six years 
or more before the exhibiting of such information, such six 
“ years to be reckoned and computed from the day on which 
“ such defendant so pleading was actually admitted and sworn 
into such office or franchise ; which plea shall and may be 
pleaded either singly, or together with and besides such plea 
** as he or they might have lawfully pleaded before the passing 
" of this act, or such several pleas as the Qourt on motion shall 
" allow ; and if, upon the trial of such information, the issue 
" joined upon ffie plea aforesaid shall be found for the defend- 
** ant or defendants, or any of them, he or they shall be entitled 
to judgment, and to such and the like costs as he or they 
would by law have been entitled to, if a verdict and judgment 
had been given for him or them upon the merits of his or their 
“ title.” 

+ But by 32 Geo. 3. c. 58. s. 2. it is provided “ That in every Forfeiture of 
** such case the prosecutor of such information may reply to such "'‘**'** 

" plea, any forfeiture, surrender, or avoidance, b^ the defendant, formation, may 
of such office or franchise happening within six years before be replied to 
" the exhibition of such information, whereon the defendant may 
** take issue, and shall be intitled to coSf|||hi manner aforesaid.” 

i* And by 32 Geo. -3. c. 58. s. 3. it is further enacted, That litle derived 
if any person or persons against whom any such information 
** as aforesaid shall be exhibited shall derive title under an elec- affected on ac- 
'' tion, nomination, swearing into office, or admission by any count of defect 
" person or persons, the title of such person or persons against 
** whom such information shall be exhibited, simll not be de- ing,‘if7ic”»»r * 
** feated or affected by reason or on account of an^ defect in the in the exercise 
‘*^tle of such person or persons so electing, nominating, swear- 
" ing into office, or admitting, in case such person or persons to^emfurma* 
** under whom title shall be derived as aforesaid was or were in tion. 

** exercise dt facto of the franchise or office (in virtue of which 
** he or they so elected, nominated, sworn in, or admitted) at a 
** period six ye^rs at least previous to the tipie of filing such in- 
formation, imd hi^ or their title shall not have been questioned 
** by any legal proceeding carried on,wjith effect.” 

i* And by 32 Geo. 3. c. 58. 's. 4. it is further enacted, ** That Officer having 
the mayor, bailiff, sheriff, town clerk, or other officer of any custody of 
" corporation, having the custody of, or power over, the records “ 0 ^”* pernSt 
of the same, shall, upon the demand^ of any person, being an any member 
" officer or member of such corporation, on the payment of* one 
shilling, permit such person, op any day or days, except Christ- boi^fadmU- 
** mas day. Good' Friday, and Sunday, between the hours of nine siun of freemen, 
in the morning and three in the afternoon, to inspect the books 
" and paj^rs wherein the admission or swearing-in of the free- ** 

men. 
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(а) 1 Bur. 434. 

1 Term Rep. 2* 

1 Black. B^p. 
470. 

(б) Burr. 869. 
Black. 187. 

(<?) Stra. 647'. 
Douglas, 588. 
(a)3Burr.l812. 
(a) Cro. £liz. 
547. 

Stra. 637. 

(/ ) Lcl. Raym. 
1409. 

( g) See Rex v. 
WhitMrell, 5 
Term Rep. 85. 


Rex V. Stacie, 

1 Term Rep. 
Rex V. Spearing, 
See 1 Black. 
Rep. 471. 
Cowp. 507. 

Rex V. Mein, 

S Term Rep. 
595. 


Rex V. Hearn, 
2 Term Rep. 
777. 


Rex e. Bond, 
f Term Rep. 
767. 


** men, burgessea, or other members or ofiicers of such corpura- 
** tion shall be entered, and to have copies or. minutes of the ad- 
'* mission, or the entry of swearing-in of any one or more of 
“ such freemen, burgesses, or other members or officers, upon 
“ paying sixpence for every one hundred words for writing the 
** same ; and if such mayor, bailiff, sheriff, town clerk, or other 
" officer, shall refuse or deny to any person, hereby intitled to 
** demand it, the inspection df such books or papers, or to have 
copies or minutes thereof as aforesaid, such mayor, bailiff, 
sheriff, town clerk, or other officer shall, for every ^uch offence, 
“ forfeit and pay the sum of one hundred pounds, together with 
" full costs of suit, to him, her, or them, who shall inform and 
sue for the same, within one year after such offence committed, 
** by action of debt, bill, plaint, or information, in any of bis ma- 
jesfy's courts of record at Westminster, wherein no essoin, 
pk-otection, wager of law, nor more than one imparlance, shall 
** be allowed.” 

Upon these statutes the following particulars are remarkable. 

i* First, If a person in answer to a motion for an informa- 
tion quo warranto can shew to the Court that his fight to the 
franchise in question has been already determined on a manda- 
mus; or that It hath been acquiesced (a) in for six years; or that 
it depended on the right of those who voted for him, which hath 
not been yet tried ; or that the franchise no ways concerns the 
public (as all those which relate to the government of a corpo- 
ration, (fi) or the elec^h of members of parliament (c). and 
fairs, and markets, (<f) Iwe said to do), but is wholly of a private 
nature (e), as a coney warren, &c. ; {/) or that the election by 
which he claims is agreeable to charter; or that he never acted 
under it, (g) the Court will not grant the information, unless there 
be some particular and extraordinary circumstances in the case. 

Secondly, It is not precisely determined how far a deri- 
vative title to a corporate franchise may be impeached when the 
original holder died possessed of it undisputed ; for the rights of 
electors possessed de facto of a franchise cannot be impeached 
by an information in the nature of a quo warranto against the 
elected. But when there is no other mode of trying the right .of 
the elector to vote, the Court will grant an information quo war- 
ranto against the elected. 

Thirdly, The Court will not grant an information in the 
nature of quo warranto against a person exercising a corporate 
franchise to which he has been legally elected, until he has 
been removed by the corporation, although he has committed an 
offence which 'might amount to a forfeiture. 

i* Fourthly, That the party applying for the information 
standing in the same circumstances as the person against whom 
he applies, as when the granting the information may disfranchise 
so many as to endanger the dissolution of the corporation, the 
Court will exercise their discretion and reAise the information. 
•But the fact that the defendant's title had been before attached 

by 
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by a similar information and abandoned, will have no influence 
with the Court. 


FiFTHLYjuThe Court will refuse to grant an information in Rex t>. Mort- 
the nature of quo warranto because the party applying for it had 3 Term 
agreed not to enforce a bytf-Iaw upon which he now grounded 
his attempt to impeach the defendant’s title. But it is no ob- . 
jeetion to an application for an information against a mayor for 
Ids not having taken the sacrament within the proper time before 
his election that the relators concurred in his election, because Rex «. Smith, 
that defect is a latent one, arising from the omission of an act 
positively required by the legislature. 


't' Sixthly, An infonnation in the nature of quo warranto lies Rex «. Mein, 
against a portreeve of a borough and manor, who as portreeve is 
the returning officer of the borough. 


f Seventhly, That an application for an information quo Rcx v. Sy- 
warranto made on the affidavits of several persons of whom all mond^, 4 Term 
but one have consented to the election proposed to be impeached, 
may be granted on the affidavit of that one if be avow himself to 
be the relator. 


i* Eighthly, No information quo warranto can be granted Rexv. Carmar. 
against any corporation as a body for any usurpation on the * Buir- 
crown, except in the name of the Attorney General. 

+ Ninthly, That where any one of several issues in a quo r<;x», 
warranto information is found for the prosecutor, on which Downes, 
judgment of ouster is given, he is intitled to costs on all the 4^“”" 
issues. 


t Tenthly, It is not sufficient in an application to the Court Rex v.Whit- 
for an information, to state that the defendant being elected ^ 7 ’ 85 **^*" 
tendered himself to be sworn in ; for there must be a user as 
well as a claim of a franchise in order to found an application 
for an information in the nature of a quo warranto. 

i' Eleventhly, That before the exhibiting of any information Garth. 5ns. 
in the nature of a quo tqarranto, the relator ought to enter into a 
recognizance in twenty pounds to pursue the same with effect, 

&c*. pursuant to the statute 4 and 5 Will, and Mary, c. IB. before 
recited ; for that statute extends to all informations whatever ex- 
hibited by the master of the Crown office ; and that if the pro- ;b jj 247. 
secutor do not plead to trial within a tw<elvemonth after issue 2 Stra. 1042.' 
joined, the defendant is intitled to costs to the extent of such 
recognizance. 

Twelfthly, That the prosecutor of an information in the 1 Stra. 33. 
nature of a quo warranto shall pay costs for not proceeding to 
trial pursuant to notice. 

+ Thirteenthly, That the statute 9 Ann. c. 20. does not Rexu. wii- 
extend to give costs in an information in the nature of war- lianu, 1 Bun. 
ranto, unless for the usurpation, &c. of corporate offices and 
rights to freedom in corporations, or other corporate rights. S19. 

+ Four- 
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Rex V. Pidcets* 
gill, 4 Term 
Step. 809. 


i Stia. 1039. 
9 Burr. 786. 
4 Barr. 1963. 


+ Fouuteenthly, That a defendant in execution for the con- 
tempt and for the costs on a quo warranto information is intitled 
to be discharged under the lords’ act. 

t Fifteenthly, That the court will in its discretion', and 
according to the circumstances of tbe case, discharge a rule for 
a quo warranto information with costs. 


And now I am, in the second place, to insider the nature of 
such information as is partl;y at the suit of the king, and partly at 
the suit of the party, which is commonly called an Information 
Qvi Tam. 


See 3. 7 Wils. 


And this having a great, affini^ with actions on statutes, I 
shall consider them together, and endeavour to shew, 

1. In what cases they lie. 

2. What ought to be the form of them. 

3. In what dourts they may be brought. 

4. In what county. 

6. Within what time. 

6. Who are disabled to bring them. 

7. Whether there may be a nonsuit in them. 

8. Whether the informer or defendant may appear by attorney. 

9. In what cases there shall be costs. 

10. Whether the defendant may wage his law, or takj^ advan- 
tage of a protection. 

11. In what manner the defendant is to plead to such an in-% 
formation or action. 


12. ^ By whom the replication shall be made. 

13. In what manner the issue shall be joined, and where it 
shall be tried. 


14. Where the verdict may be found <as to part of the informa- 
tion against the informer, and as to other part for him. * 


15. What judgment on sUch an information or action is good. 

16. Whether the penalty of a penal statute may be compounded 
or granted over. 

As to the First Point, viz. In what cases an information or 
action qiti tarn will lie. 


When an act 
only gives a re« 
nmy to the 
party grievedp 
It is not to be 
considered as a 

r ial statute. * 
H*b Ha 412* 
(a) f Andr, 127. 


Sect. 17. I (n) take it for granted, that they lie on no statute 
which prohibits a thing as being an immediate offence against 
the public good in genend, under a certain penalty, unless the 
whole or part of such penalty be expressly given to mm who will 
sue for it ; because (6) otherwise iti>goes to the king, and nothing 
can be demanded by the party. 

(S) 8 Andr. 188. 8 Jones, 834. 1 Andr. 139, 140. Stn. 88B. 

But 
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But where such statute gives any part of such penally to him (0 Co. Ent. 
who will sue for it " by action or information^ See.” I take it to 
be settled at this day, that any one may bring such action or in- 
foimatioii, and lay his deiuaiul (c) fa//i pro domino re"e oiiam pro Uyer, 9 o, .?i6. 

. ' 140. 

L. quin. Ed. 4. 117, 118. (d) 4 CokeflS. 12 Coke, Idl. 

Also uhcie a statute prohibits, or commands a thing, tlic («> 1 Co. ts. 
doing or omission whereof is an immediate damage to the party. netw‘‘'i22/' 
and also hijijhly concerns the peace, safety, or good government Qu. i Sid. 2 JJ. 
of the public, or the honour of the king, or of his supreme courts ^ Eovinz, 248 . 
of justice, as the statutes of the (e) scandal of great men; of(/’) 
line and cry. and those that restrain certain suits in the (g) civil Co. Ent. 348, 
or canon law courts, or even in inferior (A) common law courts, 
it seems to have been the general opinion, that the party grieved 
may, and it is holden (i) by some, that he ought to, bring his ac- C. .Tac.’iai.* 
tion on sucii statute tarn pro domino rege quam pro seipso. And 
it .seems to be taken (/c) as a ground in some books, that whcie- 
<‘\er the king is to have a fine on an action on a statute, the ac- (i) 4 Coke, 13 .* 
lion must be so laid; but not where the defendant is Only to be (fe) C. J.»p. 1 J 4 . 
amerced. But I nuich question, whether this be a good general 
settled rule in relation to this matter ; since in an action on the 
statutes of hue and cry, the defendant shall (/) only be amerced; (i)C. Jac. 330. 
and yet such action may certainly be laid tarn pro domino rege 
quam pto ieipso. ^ ^ 

Also in actions, which, by the common law, a man may bring 
Itm pro domino rege quam pro seipso, as in those for injuries to 
the party, mixed with a high contempt to the king, (as where a /-,> .r vb- 1 
(/w) judge refuses to allow the benefit of, the king’s pardon to a («)ilt. Ai>! i." 
prisoner, unless he will give him such a bribe; or where *one W 1 Kuii. 
malve.s a (//) rcscous of one taken on a capias utlagatum, at the 
suit of the party, or the sheriff suffers one taken on such a capias c. Elie. 877*. * 
to (0) escape), the plaintiff is (p) said to have his election to lay Parallel Casi-s, 
his action this way, but not to be compelled so to do. To which o" 

may be added; that the plaintiff cannot so lay his action for a 41 Aksi/t", 12. 
common trespass at common law, and yet therein the defendant ^ 19. 

is to be fined. (i») 

Neither does the opinion I would contend against, seem to be (7) Ci,. Eut. 
confirmed by the constant course of precedents; but, on the con- 
trary, many of those on the statutes against (9’) forcible entries, Elalfwtvl*, 
and on the statutes against (r) illegal distresses, do not lay the (»•) Rutel, 220. 
action tam j^ro domino rege quam pro^seipso; and yet there are (s) 
authorities in this laslj|case, as well as in the former, that the de- (*) Co. Ent. 4^ 
fondant is liable to be fined.^ 'But the case of an (<) action on 2 w H.'e. e. 
and %Edw'. 6. c. 13 , wherein it seems clear that it is not neces- * 
sary to lay the action tarn pro domino rege quam pro seipso, does Qu.DNo.Trr. 
not seem to come up to the point ; because it is generally holden. t Denver.’ ifio! 
that the defondant is only amerciable in such action, being in na- J'*. 
ture of ^tion of debt, and not finable. as*it is said (u) that he (o M„or,9ii. •’ 
lay be in an indictment or information grounded on the (.r) con- a it- Abr. 223. 
umpt of the statute. 


may 

tempt of the statute. 

(u) Moor. 911. 

As to the Second Point, viz. What* ought to be the foim of 
such information or action. ’ ‘ • “ 

VOL. II. jj j| 


iXctley, 121, 2. 
C. Jac. 53B. (Til. SavlU 62 
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(y) C. Jnc.104, 
lint sec Rex i’. 
Sal J mans, i 
Term Rep. ^49- 
where it Is 
doubted whe- 
Ihcr a person 
can be convicted 
of two distinct 
offences in the 
same informa- 
tion. 

(s) 1 Sid. 368. 

2 Kehle» 366. 

2 11. Abr. <i96.: 
C. Jnc. 529. 

C. Eliz. 835. 
lliinbury , 12.63* 
Vide Ilex 
Taylor, 1 Rac.’ 
Abr. 39. 41. 


(a) 1. Tones, 201. 
Cio. Car. 2.j6. 
IMowden, 77,78. 
Dyer, 9.>. 
31-a'v.374,375. 
Qu.Duris.66, 67. 
]\Iuor, 61, ()5. 
B. Act. surle^ 
Staf. 4. 

27 H. 8. 2.3. 
(/OB. Act. 

Pup. 5. 

L. (juiit. £d. 4. 
117. 

Sec llastnl, 686. 
Vit. 1.427,428. 


(c) Rastal, 427. 


(d) Jones, 261, 
262 . 

C.. Car* 256. 
Coke’s £iit.731. 
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Sect. IB. Having in the precedent chapter, section 92. endea* 
voured to shew, that there is no need that such information or 
action conclude contra pocem, and in section Q5. vrhether it be 
necessary for llieiii to conclude in co?itemptum regis ; and in sect. 
100. that they nee^ not recite the statute whereon they are 
grounded; and in sections 101, 102, 8cc. what niis-recitals of a 
stjitute will be fatal; and in sect. 110, 111, 8cc. how far it is ne- 
cessary to bring the case within the very words of the statute ; 
and in sect. 1 10, 117. how far it is necessary to conclude contra 
formam statuti ; and in sect. 115. in what cases one may have 
judgment on a statute, in an action brought at common law; 

I shall in this place observe only these following particulars : 

Sect. 19. First, If an information contain several offences 
against a statute, and be 4ell laid as to some of them but de- 
fective as^ to the rest, the informer may have judgment for so 
much as is well laid. (^) As where the words of the ‘statute are 
fully pursued in the description of some of the offences and not 
of others ; (z)^ or where some of the times that the defendant hath 
offended against the statute are expressed with convenient cer- 
tainty, and others not ; as where it is alleged that the defendant, 
for eleven months, and more, from the tenth of September in such 
a year, unto the ninth of September in the year following, used 
a trade without having been an apprentice, &c. or was absent 
from church, &c. in which cases judgment shall be given fur the 
eleven months. But if the whole time be expressed incon- 
sisteiitly, as that the defendant was an offendei: eleven montlis, 
from the first of November in such a year to the first of August 
following, the whole is .void for the repugnancy, as hath been 
more fully shewn, chap. 25. sect. 62. 

Sect. 20. Secondly, It seems to be settled at this day, that 
it is in the election of him who brings an action on a penal sta- 
tute, which gives one moiety of the forfeiture to the king, and 
another to the informer, either to have a writ againt the defen- 
dant, quod reddat (a) domino regi et A. B. qui tarn, Sfc. quus eh 
debet; ov to have it in this form, quod reddat A. B. qui tarn, Sfc. 
'quas ei debet. 

Also it seems to be settled, that whether the writ be in the one 
form or tlie other, it is well pursued by a declaration in the name 
of the plaintiff only, (b) 

Also it seems to be doubtful, whether there be any necessity 
that either the writ, or count, in any such afbffon, do express that 
it is brought by it for the king as well as the party, as hath been 
more fully shewn in the seventeenth section ; and there is a (r) 
precedent for such an action brought ip the king’s name by A. B. 
qui pro seipso in h&cparte sequitur. 

But seems (d) agreed that every information must be in this 
form, that the informer tam pro domino rege quam pro ieipso se- 
quitur, even where it is brought on a statute wmch gives one third 
part of the penalty to a third peribn. 

But I find some difference as to the forms of such informations. 
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as to some other respects ; for sometimes they say, (e) that the t) Co.Ent. 370 . 
action accrues to the informer, qui tarn, ^r. to demand the sum 
forfeited for the king and liim.self; and (/ ) sometimes that it ac- (/)’co.Eut. 
crues to the king, and to the informer, V/iii Unti,Sic. aiid(g) some- 
times, that it accrues to the king aud to J. S. JCc. (viz. where tlie (j^^'j'cohcnuSTi. 
statute divides the penalty into three parts. See.) aiul also to the a Kcb. aw. 
informer tarn, &C. aud sometimes they have no (A) clause at 
allofthi/kind. 

And (i) quare, if it be not fatal to have any such clause where (t) 1 Ltttw.i63. 
the peUtilty is not recoverable by the information, but requires a 
subsequent one, grounded on the conviction. 

Also, sometimes such iaformatious pray pro'cess against the (fc)Cu.Ei)t..3<>». 
defendant, to bring him in to (A). answer to the informer, qui tarn, 

S)C. only ; sometimes (/) to answer tem domino regi qttam A. B. (,n/co! Ent. * 
qui tarn, Sfc. and (m) sometimes to answer de et super prtcmissis J7i, 372. 
generally, without expressing to whom. 

* 

Sect. 21. Thirdly, Regularly it is safest for every such in- 
formation or action to demand the very sum due to the informer, 
and neither more or less; for it hath been adjudged, (k) ‘f 
au action on a statute demand the whole forfeiture for tlie in- 27 11 , 0 . 23 . ’ 
former, where the statute gives part of it to tlie king, it is in- Vide Hob. 245. 
sufficient. BalI.N.lM96. 

Also it hath been holden, (p) that if the information make no (<>) Hobart, 24k>. 
demand at all, or dcmand'more or less for the party than appears 
to be his due, it ^s insufficient as to him, yet (p) perhaps it may (p)c.Car. 330 . 

be good as to the share of the forfeiture given to the king. 3Ji. 

^ Cuiiningliuiii v. 

Bcnnet> Trill. 1 Geo. 1. C. B. 

Also it hath been (^) adjudged, that it is sufficient to demand ( 7 ) ^ Jpnes, 
the share due to the informer, without making any mention of 
that due to the king. 

Also, (a) where the quantum of the forfeiture depends upon the (r) 1 Jones, 
finding of the jury, as it does on the statute of Forestalling, it 
hath been adjudged sufficient to leave a blank (1) for the sum. 

Also it hath been (s) adjudged, that a popular action may con- (0 B. Act. Pop. 
elude “ ad grave damnumt' without adding, ** of the plaintiff 
because every offence, lor which such action is brought, is sup- 
posed to be a general grievance to every body. 

Sect. 22. Fourthly, It is enacted by 18 £liz. c. 5. sect. 1. 

That none shall be admitted or received to pursue against any 
“ person or persons, upon any penal statute, but by way of infor- 
“ mation or original action, and not otherwise.” 

And it hath been adjudged that no pcfpular action, since this WC.Eii«.76,77. 
statute, can be brought on a former statute, either by (t) bill in 3 
the lung's bench, or by (u) plaint in an inferior court, but only by (u)C.euz..S 44. 
original writ or information; whether the statute on which such 
action is grounded (v) inflict a penalty generally, without saying Moore,W7!s90. 

how 3 Inst.’ 194. 

ft) Q. As to the blBok, if it wottld not he bad.^ l Bac. Abr. 58. ta wti*. 

11 B 2 
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(0 4 & 5 P. & how it sliall be recovered, or expressly give a recovery by bill or 
M. 5. s. 3‘i, 33, plaiijt, i^c. ; as that of 4 and 5 Fh. & Mary, against (i) making 
, ig kerseys without having served an apprenticeship ; and that of 5 

Moore * 41 ‘i. Eliz.c. 4. against (^) following any other trade without having 
(v) served an apprenthieship. 

C. Eliz. 644- Noy, 60. 


(s) 1 R. Abr. 
537. 


(a) Viclo 2 B. 
Abi. 279. 2a0. 
3 licon. 2J7. 


Yet the contrary hath been since expressly adjudged ( 2 ) as to 
such former statutes as expressly give a recovery by bill or plaint, 
because the statute of 18 Eliz. c. 5. doth not mention original 
writs,' but original actions ; and a suit by bill or plaint is an (it) 
original action in the court in which it is commenced, and there- 
fore may reasonably seem to be only within the intent of the 
statute, where it is removed into a superior court, and there pro- 
ceeded upon. And if tMb be the meaning of the statute, (1) I 
see not how any suit whatever, by bill or plaint on any penal sta- 
tute, can be within the purview of it while such bill or plaint con- 
tinue jn the court in which they were commenced, whether the 
statute on which they are brought do expressly mention them, 
or leave the method of .suing to the general construction of law. 
To which may be added, that the-statute 21 Jac. 1. c. 4. sect. 1. 
seems to suppose, that actions on penal statutes may indiflercntly 
bo brought by writ, plaint, bill, or information; for the words arc, 
** That all oneiices hereafter to be committed against any penal 
'' statute, for which gny common informjer or promoter may law- 
fully ground any popular action, bill, plaint, suit, or information, 
** before justices of assize, 8cc. shall be commenced. See. by way of 
action, plaint, bill, information, or indictment in the proper 
** county, before the justices of assize, &c.” 


(S)C. 1^.431. However, it seems clear, (ft) that no suit, by bill or plaint, by a 
Vide C Eliz. grieved, suing upon a clause either exprejssly or impliedly 

76, 77 .' * relating to hiniself only, is wifhin the said statute of 18 Eliz. For 

3 lA*on. 8Sr. it is expressly provided, sect. 6. “ That it shall not restrain any 
“ certain person, body politic or corporate, to whom, or to whose 
(c) C. Eliz. 76, “ fotfeiture is limited by any statute, and not generally to 

77. ^ any person that will sue; but that every such person may sue as 

3 Leon. ssr. n before.” (c) 


But where the party particularly grieved by an offence against 
a statute sues for a forfeiture generally limited to any one who 
will sue for it, he seems to be as mucl| within the restraint of the 
said statute, as if he were not the party grieved. 


(d) Luiw. 162. Sect. 23. Fifthly, (d) In an action on a statute, which requires 
some officejrs at one certain time after their admission, and others 
at another, to qualify themselves by certain acts, it is safest, cx- 
’ prcssly to shew the time when the defendant was admitted to his 

* ‘ office. 


( 1 ) In an action on the 21 lien. 8. c« iS. s. 26. 
for iion-rcsidcuce, it vtas objected that this was a 
proceeding by bill, wheieas it sliouUt liavc been by 
jnforination or origitUil according to the statute 18 
Eli/, c. 5. ; but the court said that a proceeding by 
bill is au original action vrithin the 18 Eliz. c. 5. 


and that original” as there read does not mean 
" original writ/' but ” original action,*’ as contra- 
distinguished from proceedings in inferior couitb 
and die Star Chamber, where the proceedings \serc 
in a summary way by libel or complaint. Leigh e. 
Kent, 3 Term Rep, 366* 
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office, and that he neglected to qualify himself in the time limited; 
and also, that he actually exercised his office after such neglect. 

Sect. ‘24. Sixthly, It is said (e) that the fact is sufficiently (<)Sliowti..} 
alleged after a ^uod cum in an action ou a ^tute, but not in an 
information. « 

As to the Third Point, viz. In what courts such an infortua- 
lioii or action may be brought. 

Sect. 25. Having already, c. 5. sect. 33. endeavoured to luove, 
that where a statute appoints that a penalty shall be roroveied in ijuiic^, 
any of tjhe king’s courts of record, the oncnce may be indictuil i jtiloion, ifij. 
before justices of oyer and terminer, tliough not in a court-leet, g 

or of (jf*) pje-powder, or such otKcrSi^stituted for special pur- (/) o. iJiu! 
poses; and intending under the next particular, incidentally to re- 
consider what suits may be brought in the courts of Westmin- ^ -'e* 

STER Hall, on penal statutes, 1 shall only ^^ike notice in this ^ ^ 

place, that whore a statute limits suits by an informer qui tarn to , ' ’ 

other courts, yet any (g) one may, by cousti'uctiou of law, exhibit C. Jac. i7a, 
an information in the ^chequer for the ’whole penalty for the 
nse of the king. bee poM, s. 

As to the Fourth Point, viz. In what county such informa- 
tion or action may be brought.. 

Sect. 26. It is enacted by 3) Eliz. c. 5. s. 5. That in any de- 
claration, or information, not being exhi|;(kcd by such officers 
of record, as had in respect of their offices before the time of 
“ the said statute lawfully used to exhibit informations, or sue 
" upon penal laws; and not (k) concerning champerty, buying of (^A)Pnr. i. B. i. 
*' titles, or extorting, or tlie king’s customs, &c. or usury or fore- c. ao.d|wt. 17. 
“ stalling, &c. the offence against any penal statute shall not be 
** laid to be done in any other county but where the matter alleged 
“ to be the offence was in truth done: And that the defendant 
may traverse, and allege, that the offence supposed to be com- 
“ mitted, was not committed in the county were it is alleged ; which 
being tried for the defendant, or if the plaintiff be thereupon 
" nonsuit, the plaintiff shall be barred in that action or informa- 
“ tion.” 

Sect. 27. It is further enacted by 31 Eliz. c. d. s. 6. That all 
suits for using unlawful, or not using lawful games, or for not 
having bows or arrows, or for using a trade without havmg been ■ 
brought up in it, (i) shall be sued and prosecuted in the general (>) F<irrcu, 4 iw 
“ quarter-sessions of the peace, or assizes of the same county 
" where the offence shall be committed, or otherwise inquired “'*1’®’’' 

" of, heard and determined, in the assizes, or general quarter- 
“ sessions of the peace of the same county ‘where such offence 
** shall be committed, or in the leet within which it shall happen, 
y and not in any wise out of the same county where such offence 
shall happen or be committed.” 

In the construction of this statute the following particulars 
seem most remarkable : 

Sect. 28 . First, That it hath been adjudged, that the defen- 

•dau( 
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dant can have no advantage of the above>recited clause, which 
ik) 9 And 180 that all offences against penal statutes shall he laid in 

the conuar^ ad- the proper counties but (A:) only by Way of plea; and this con- 
judged. structioii seems very agreeable to the purport of the said clause ; 

C.EUz.7S5,736. jjio words whereof are, “ That the defendant may traverse the 
“ county, See. which being tried for him, or if the plaintiff be' 
" thereupon nonsuit, the plaintiff shall be barred, &c/’ — But this 
point is otherwise settled by 21 Jac. 1. c. 4. s. 3. 


(OC. Eliz.645. 
(m) 1 Vent. 8. 
C. Jac. 178. 


— ta 

Sect. 29* Secondly, That the said clause extends (1) not to 
any suit by a party grieved, or by the (m) attorney-general, but 
only to those brought by common informers. % 


Sect 30. Thibdly, That the last recited clause concerning 
suits for using a trade without having been brought up in it, 8cc. 
which are ap]^inted to be brought at the assizes or cessions, in 
the proper county, and not in any wise out of the county, restrains 
(n) c Jac. 178, not an information ip the (n) king’s bench or excheijuer, for such 
stoikcid S73 offence happening in the same county were those courts are sit- 
iioburt,* 184 ! ting ; for ,the negative words of the statute are not, that such 
suits should not be brought in any other court, but, that they shall 
not be brought in any pther county ; and tlie prerogative of these 
high courts shall' not be restrained without express words. (1) 

But where the offence is in a different county, such suits, in 
those, or any other courts, out of the proper county, seem to be 
(«) Vide Hub. within the express (o) words of the statute; yet j|t was long a 
cl* jHcf ok y®*’7 (p) quesfion, whether an action of debt or information 

(r>) i kcb.'584. in the courts of Westminster^haU, were not to be construed to 
sKeb. 99 . iHa. be out of the.meaiiing of them : but this point, is now settled in 
iSid. ^.'^! construction of the statute of 21 Jac. 1. c. 4. as shall be more 
. ’ ’ fully shewn hereafter. . 

Sect. 31. Isis enacted by the said stat, of 21 Jac. 1. c. 4. “ That 
“ all offences to be committed against any penal statute, for which 
any common infoiuner or prompter may lawfully ground any 
popular action, bill, plaint, suit, of information before justice.*; 
** of the assize, justices pf nist.priw or gaol-delivery, justices of 
*• oyer and terminer, of justices of /peace, in their general or 
II ** sessions (except offences agtiwst the statute concerning 

ban, ' 25 V ^B. ** (?) recusancy, &c. dr tnainteiiance, &c.,or the, king’s customs, 
* ** &c. or transporting gold; or silver^ o'r.^munitibn, of wool, or 
ttsiymond, 394. « leather. See.) shall be commenced sued, prosecuted, tried, re- 
** covered detenhined, by way of action, plaint^ bill, informa- 
" tion dr indictment before the justices of. assize, justices of nisi 
“pn«s, justices of dyer and termid^,r» Justices of gaol-delivery, or 
“ before the justices of the peace of eveiy county, city, borough 
" or town corporate, hnd'liberty, haying poWer tp inquire of, hear 
** and determme tffe.'same, '^lAy^igland br'Waies, wherein such 

' ... offences 

(l) !}ee Hitt «. Drchain, Stilea, 388. and Spar- , tbat the fori^r shall be seed in any of the courts 
row t>. Urquharty S Burr. 104$. that the jurisdio* at Westminster, aiid provides that it should and 
tion of the superior courts may be ousted by ne- ' might be lawfiil Air justices of tlie peace, &c. to 
cessary implication as well as express words, and hear and. determine tl|p lattcrV the court held that 
therefore in the case of Cates qta tarn v. MellishA. the proviso ousted the superior courts of the juris- 
on the statute Sd Geo. 3. c. 51. which creates ' diction as to the ten pouud penalties^ 3 Term Kcp. 
penalties of fifty puun^ and tea pouud^aod enacts . 44'^* 
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“ offences shall be committed, in any of tlie courts, places of judi 
“ cature, or liberties aforesaid, respectively, only at the choice of 
“ the parties who shall commence suit, or prosecute for the same, 

“ and not elsewhere, save only in the said counties, or places 
" usual for those counties, or any of them: and that the like pro- 
•• cess in every popular action, bill, plaint, information or suit,^ to 
“ be commenced, sued or prosecuted, by force of, or according 
** to the purport of this act, be had and awarded, to all intents and 
“ purposes, as in an action of trespass vi el artnis at oommon law. 

** And that all and all manner of informations, actions, bills, 
plaints, and suits whatsoever, to be commenced, sued,' prosc- 
“ cuted, or awarded, either by the attorney-general, or by any 
officer whatsoever, or by any common informer, or other person. 

** whatsoever, in any of his majesty’s courts at Westminster, for 
or concerning any of the offences aforesaul, shall be void.” ' 

Sect. 32 : By 21 Jac. 1. c. 4. $. 3. it is further enacted, That 
** if on the general issue the offence be not proved in the same 
** county in which it is laid, the defendant shall be found nut 
** guilty,” as shall be more fully shewn under the eleventh parti- 
cular. 

Sect. 33. And by 21 Jac.. 1. c. 4. s. . " No officer shall r.eceive. Vide Cro. (.'.n-. 

“ file, or enter of record, any information, bill, or plaint, count or 
“ declaratiop, grounded on the said penal statutes, or any of them, ^ 

** which by this act are appointed to be heard and determined in Salkdii. :{(>V. 

their proper counties, until the informer or relator hath first V'" 

** taken a corporal oath before some of the judges of that court, 

" that the offence or offences laid in such information, &c. was 
or were not committed in any other county than where, by the 
" said information, &c. the same is, or supposed to have been 
" committed, &c. the same oath to be there entered of record.” 

In the construction of this statute I shall observe the following 
particulars : 

Sect. S4i, First, That as the law is now (r) settled, no action Salk. 372. 
of debt, or information, or other suit whatever, can be brought 
in any court of Westniinster Hall, on any penal statute made be- g u‘v\nz, 2 oi. 
fore the said statute of ^,1 Jac. c. 4. for any offence not therein 3 Inst. ]<) 2 . 
excepted, for which the offender may be prosecuted in the couii- 
try, (s) unless such offence shall be committed in the same county i Lcviiiz,’249. 
in which the court shall sit; and surely this cannot but be thought ^Lcviuz.ri. 
most agreeable to the meaning as well as the letter of the said ^ 

'statute ; the whole provision whereof would be to little purpose, 4 oi.*^ 4 ‘i 7 . 4 . 5 U. 
if such suits should be coustfued out of it. And as to the ob- i Sid. so3. 339. 
jection, that if all suits Oh penal statutes should be wholly taken 
from the superior courts, all 6ffeh.ces against them would become doubted'' 
dispunishable by the offender’s removing bimself out of the i Vcntri.s, .3i'> k 
county wherein he committed them, because the courts in the 
statute mentioned have no jurisdiction out of the counties wherein sup. sect. .‘io. 
they sit, it hath been (<) answered, that process of outlawry will i Lutwychcii6.'> 
lie against such offenders. By virtue of the above-recited clause 
of the said statute, which gives the like process in all suits pro- (s)i Jones, 193 ! 
secuted according to the purport of it, as in actions of trespass Sup. sect. 30 . 
at the common law. . . t 
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(u) » Siilk.372. Sect. 35. Secondly, That («) where a subsequent statute 
luck’s Case, gives an action of debt, or any other., remedy, for the recovery of 
Cnrtliew, 465. ^ penally in any court of record generally, it so far impliedly re- 

peals the restraint of 21 Jac. c. 4. and consequently leaves the 
informer at his liberty to sue in thiS courts of Westminster Hall. 


(*) 1 Vcntris.H. 

C.Car.ll«.l-16. 

Hctlcy, 101. 

10 JoiK-ji, 193. 
lluttou, 93, 99. 

(y) C.Cai.ll2. 

Salkcld, 372 . 

l.il. Rep. 163. Hutton, 98, 99. 
203. 6 VijicT.342. 


Sect. 36. Thirdly, That the statute of 21 Jac. c. 4. gave (.r) 
no jurisdiction to the courts therein mentioned, over any offences, 
in relation to which they had none before ; and (_y) therefore that 
suits for su^i offences must b'e brought iq the courts of West- 
minster Hall in the same manner as before. 

3 Kebic, 106. Strange, 1103. Andres, 37. 174. 891. 1 Vin. Ab. 


(:) 1 Jones, 193. Sect. 37- Fourthly, That (z) the statute -hinders not the re- 

I lex 1 ). Martel, niovul of - any indictment into the Kings’ s Bench by ccrfiorari; 
’■ull. N.P. 196. afjg,. ■which it may either be tried there, or in the country by nisi 
prhis. , . 

jiou'Hns ^ Fifthly, That a writ of error lies from the King’s Bench 

N?( 9 i).’ Exchequer Chamber in a qui tarn action of debt. 

(a) c. Car. 316. Sect. 38 . Sixthly, That (o) an officer, by receiving an iiifor- 
Yiiifiliist.272. mation without such a previous path, that the offence arose in 
2 liiM. i9.>. gaine county in which if is laid, doth not make the same pro- 

ceedings upon it erroneous ; for the act is only directory to the 
officer, but doth not intend that such oath shall be made parcel 
of the record ; and . therefore the omission of it. cannot be assigned 
for error ; and yet the act is express, % that such oath shall be 
(/.) Vide SiilK. entered of record.” But quare,' if the Court may not properly 
376. be (b) moved to set aside such process ; as having issued cuii~ 

Siip. sett. 10 . trary to the directions of the statute ? (+) 


(r) Cro. Elix. 
645. 

7 1. 

!S!u>wt*r, 


Sect. 39. -Seventhly, That no (c) suit by a party grieved is 
within the. restraint of the statute. 

3 l.,conard, 337. 


Shipman, qui ’ + Eiohthly, That the Statute 21 Jac. 1. c. 4. only restrains 

taiii ». the proceedings on penal statutes in the superior courts, wheu; 

10 ‘k"'* the informer before the passing of that statute, miglit have sued 

in the inferior as well as in the superiw courts, “ by action, bill, 
" plaint, suit, or information and therefore if a previous statute 
give certain penalties to be recovered by action of debt or in- 
formation in the courts at Westminster;” and by a subsequent 
clause give Jurisdiction to the justices of assize, of gaoUdelivery, 
“ and of the peace, to inquire of the premises^: and to hear or de- 
“ terminc the same,” the inferior coqrts can only proceed by in- 
dictment 

(f) ’I’l'is ctause of the statute vim tbouglit to • action or uifbrihatioii' in the syperionr courls, tin-, 
be obsoleti', 1 Rac. Abr. 64. tiotis. Hut ou a ino- ■want, of such an. alKilavit is not a suilicient ground 

tioii to stay proceedings in a penal action, because to stay' the proceedings on motion after verdict, 

tilt- plaintiff had not filed any affidavit, that the Leigh vl Kent, 3 Term Hep. 363. or in any i>re- 
ottenct! was coiuniitted within the county, or within vioiis stage cause. Balls r. Atwood, 1 II. 

a year before the action was brought, according to Black. Kcp. 54& for ^at tlio statute 31 Jac. 1. c. 

thd dirccliuu of this statute, the .Court held, that . 4. does not coiitroul any of those penal statiiti-K 
an act of parliament cannot be repealed by non on whicli actions arc to be brought in the Kiipcrior 

mer, and therefure.stayed tlie filing of the tieclara- courts, 3 Term llcp. 364. See Andrews, 35. 

qoii. White V. Boot, .3 Term. Kep.-374. But in an. 
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dictnicnt or proBentment ; but the informer may bring aii action 
of debt in the courts at Westminster. 


As to the Fifth Point, t’ij:. Within what lime such informa- 
tion or action may be bruuglit. 

Sect, 40. It is to be observed, that all popular actions wore 
limited to a certain time by 7 Hen. 8 . c. 3. But this (ri) statute 
llieing repealed by 31 Fliz. c. 5. I shall take no farther notice of , 1 /”]* j»wusr o-o. 
it. 

Sect. 41. It is enacteci by the said statute of 31 Fliz. c.3. sect. 4 McMloru, i i t. 
5. “ That all actions, suits, bills, indictments, or informations 
“ which shall be brought for any forfeiture upon any statute pc- Carilu w, 

“ nal, made, or to be made, whereby the forfeiture is or shall be itii.v. 7«. 

“ limited^ to the queen, her heirs or successors only, shall be 
“ brought within two years after tlie offence committed ; and not 
“ after two years. And that all actions, suits, bills, or inforina- 
“ tions, which shall be brought for any forfeiture, upon any pe- 
“ nal statute, made, or to be made, except the statutes of tillage, 

“ the benefit and suit whereof is and shall be by the said statute 
“ limited to the queen, her heirs or successors, and to any 'other 
'‘ ■that shall prosecute in that behalf, shall be brought by any per- 
“ son that may lawfully sue for the same, within otie year next 
“ after the offence committed ; and in default of such' pursuit, 

“ that then the same shall be brought for the queen’s majesty, 

“ her heirs or successors, arty time within' the two years after 
“ that year ended. Atid if any action, suit, bill, indictment, nr 
“ information, shall bh' brought after the time so limited, the 
“ same shall bo void. And it is provided, that where a shorter 
" time is liniitod by any penal statute, the prosecution must be 
“ within that time.’’ 


Sect. 42. By 18 Eliz. c. 5. s. 1. it is also enacted, “ That upon 
“ every information which shall be exhibited on any penal statute, 

“ a special note shall be made of the very day, month, and year 
“ of the exhibiting thereof into any office, or to any offiiu*!', wliicli 
“ lawfully may receive the sahie, without any antedate thereof to 
“ be made ; and that the same information be accounted and taken- 
to be of. record froiti^hat day furwar-d, and not before: and 
“ that no process be shed 'out upon such information, until the 
“ information He exhibited in form, aforesaid, 8 cc. and that every 
“ clerk making out process cobtfary to this act shall forfeit forty 
“ shillings, &c.” 

Sect. 43. By Si Jac. 1 . c. 5. it is farther enacted, " That no 
“ officer shall receive, file, or enter of record, any information, 

“ bill, plaint, count, or declaration, grounded on any penal sta- 

*' tute (being within tlie provision of^thc said statute of 21 0 ')Ci-<). Ciir. 

“ Jac. c. 4.) until the informer or relator hath first taken a cor- ^ 

“ poral oath, before some of the judges jof the court, that he be- ® i"*!' 292 '. 
“ lieves in his conscience, the ofience was committed within a SaikcM, .'HC. 
“ year before the infdftnation or suit, within the county where 
« the said information was Commenced, 8 cc.” » 

t • > ■ 

In the construction of these staAitcs, I shall observe flic fol- 
lowing particulars : * . 

Sect. ' 
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(/) Hob. aro. Sect. 44. First, That («) if an ofifence prohibited by any pe- 
1 statute be also an offence at common law, the prosecution of 

BuirN^p.^s. offence at common law, is no way restrained by any 

of these statutes. 


(^) 3 Bac. Abr. 

b05. 

Sliowcr, 353, 
S54. 

Ndy, 71. 

(b) C.Car. 331. 
C. Jac. 3fi6. 
Tide Dalis. 60. 
3 Wils. 350. 


Sect. 45. Secondly, That if a suit on a penal statute be 
brought after the time limited, the defenUant needs not plead the 
statute, but (f) may take advantage of it on the general issue. * 

Sect. 46. Thirdly, That if an information qui tarn be brought 
after the year on a penal statute, which gives one moiety to the 
informer, and tlic other to the king, it is naught only (g) as to the 
informer but good for the king. 


( i) Sup. s. 38. Sect. 47. Fourthly, That the party grieved is (A) not within 
C. Kiiis. 645. the restraint of these statutes,‘^ut may sue in the same manner 

3 Leon, 237. hefnre 

Shower, 354. DCIore. 

Carthewi 232* Ld. Raymond^ 78. B« N« P. 195* 

(fc) Shower, Sec, 48. FIFTHLY, That it seems not to be settled, whether 
353,354. the suing of latitat within the year be a sufficient commence- 
ment of a suit on a penal statute, to avoid the -limitation of these 
statutes ? (1) • , 


(0 Sliowcr, 353. Sect. 49. Sixthly, That it (f) seems also to be questionable. 

Vide 2****^^^* Whether a suit by a common informer on a penal statute, which 
owper, gjygg gjj action to the party grieved, and in his default, after 

a certain time, to any one who will sue, be within, the restraint of 
these statutes ? 

Sect. 50. Seventhly, That it seems questionable, whether 
the danse in SI Eliz. c. 5. s. 4. by which it is enacted, That 
“ nothing in the said act' contained shall extend to champerty, 
** king’s customs, or forestalling, 8cc. but that every such offence 
may be laid in any county, any thing in the said act to the con- 
** trary notwithstanding,” do except the said offences out of the 
above-recited clause relating to the time within which suits on 
penal statutes must be brought? For the words above-men- 
tioned, viz. “ but that every such offence may be laid in any 
county,” seem to restrsun the generality of tlie precedent, which 
says, *' that nothing in the act contained shall extend to such of- 
fences.’* 

As to the Sixth Point, viz. Vhat persons are disabled to 
bring such an information or action. 


Sect. 51. It is enacted by 31 Eliz. c.5. s. 1. “ That no person, 
“ other than -the party grieved, shall be received to inform, or sue 
, “ upon any penal statute, that before that time hath been for any 
" misdemeanour, by any order of any of the queen’s majesty’s 

" courts, 

* ' • ■ * * 

(1) It has been determined that it is a su/fi- day of suing out t|ie writ^ which shall be considered 

cictit comnienct^ineiit of the suit> Caithew/2S2. as the conumeiiCMtint of the suit, may beshewn in 
Shower, S53. But if t}ie writ were not sued out the pleadings, S Burrow» 1423. But it must be 
till after the year, though by relation it would be sued out within one year next after ** the offence 
within the time, the plaiiitMT ought to be nonsuited, cdlnmitted,*’ Lloyd qui tarn v. Williams, 3 Wils. 
3 Burrow, 1241* Bull* V* P« 195*^ and the real 250. 
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** courts, ordered not to follow or pursue any suit upon any pc- 
“ nal statute.” 

t And it hath been adjudged, that neither an infant ; nor a cor- strange, is ti. 
poratioii can sue as a (^ommon informer. 

As to the Seventh Point, viz. Whether there may be a non- 
suit in such an information or action. 

Sect. 5Q. It seenis agreed, that notwithstanding the king (m) (m) Co. Lit. 139. 
cannot be nonsuit in aiiy information or action wherein he him- F. Nona. 13. 
self is the sole plaintiff, yet any (») informer 9 uitani,or (0) plain- Pawglifl. 
tiff in a popular action, may be nonrait, and hereby wholly (p) de- (n) Co.‘Lit. iso. 
termine the suit as well in respect of the king as of himself. B* Non*. 68 . 

j .. Prerog. H6. 

(a) B. Nona. 35* (p)' 37 H. 6. 5« B. 35* See Moulton ^ tarn v. Binglmm, S Term Rep. 511* 
notis. The sttttuto of 14 Geo. 3. jc* 17.' for Mgliiatt as in the cate of a tionsutt docs not extend to an 
information {pti tarn for the king and party» Parker, 92. 

Also it seems agreed, (<j) that the Attorney- General may enter 

a nolle prosequi (which, as. (r) . some, say, has the effect of a non- (r) Coke Lit. 

suit) to any information or action brought by the king only. is9. 

* ^ «s J e J VklclSi<l.420. 

Qu. Salkcld, 21. 2 Lord llaymond, 1039. 

As to the Eighth Point, viz. Whether the informer or de- 
fendant may appear by attorney,. • ... . 

Sect. 53. It seems a^eed^ that afte^ (s) plea pleaded on an (,)B.Att. S3, 
indictpient, information, or action, for any crime whatsoever, 64. 63. loi. 
under .the degree of capital, the defendant might always, by 
the favour of the Court, be permitted to appear by attorney, ag Assize, 73. 
Also it seems, that generally the Court might always dispense (OB-A.u. 63. 
with the personal appearance of the defendant, even before («) By®'* ^46. 

plea pleaded, (j.’) except in such cases wherein a personal appear- i‘i..evinz, i46. 
ance is required by some statute, as it is in (y) pramunire, iStc. in ViUc «i Edw. 
which cases it seems generally agreed, that an appearance by 
attorney cannot 'be admitted without, some special writ or grant (x)i. Att.'48. 
to that purpose, . whether tljie defendant, be a peer («) or com- 53 . 104 .^^ 
moner. . It is said indeed,an Roll’s Reports, that Sir (a) Anthony 39 
Mildmay was* suffered to plead a pardon to a pramunire by at- 15 h . 7, 9. 
torney, and no. mention is made of any such writ or grant. But F.N. B. 66 . 

I presume that there was a clause to this effect in bis pardon. 82 .^** 

37H.6. 27. 3 H. 7.6. C..Tw;. 462,616. 22 Edw. 4. 33, 34. (y) See cases letter t. (s) 15 11. 7. 9. 
39 Edw. 3. 7. (a) 1 Roll, 190. 2 Bulstrode, 299. 

Sect. 54. By 18 Eliz. c. 5.. s* .l. it is enacted,. “ That every Howanlnfor- 
“ informer, upon any penal statute shall exhibit his suit in 
*' proper person-, and pursue the same only by himself, or by his 

attorney in court (1); and that he shall not use any deputy or 

deputies at all,” - 

Sect. 55. By 29 T3iz. c. dt s. 21. it is recited, * That divers of In what cases 
her majesty’s subjects, dwelling in the remote parts of the realm, bv 

had been many times maliciously trouble^ upon informations and attorney, 
suits exhibited in the dburts of the king’s bench, common pleas, 

and 

(1) Therefore an infant cannot be a common Ellis* M. 25 Geo. 2* and he caniiot be ati attorney, 
iufurmcr* for be must sue by guardian* Maggs o. because he caimot be sworn* Marcb» 92. 



lik. 2. 


380 OF INFORMATION QUI TAM. 


not cxloiid 
to alien defen- 
dants. 


and exchequer, upon penal statutes, and had bipen drawn up 
upon process out of the countries where they dw'cH, and driven 
to attend and put in bail, to their great trouble and undoing — 
For the reformation thereof it is enacted, " That if any person 
“ or persons shall be sued or informed against, upon any penal 
“ law, in any of the said courts, where such person or persons 
"are bailable^by law, or where by the leave or favour of the 
" Court such person or persons may appear by attorney, in every 
" such case, the petson or persons so to„be impleaded or sued, 
" shall and may, at the day and time contained in the 6rst pro- 
“ cess served for his appearance, appear by attorney of the same 
“ court where the process i» returnable, to answer and defend 
“ the same, and not be urged to personal appearance, or to put 
" in bail for the answering suchj|puits.” 

Sect, 56. By 31 Eliz. c. 10. s. 20. it is enacted, " That 
“ this shall extend only to the natural subjects born, or to bo 
" born, within the dontfnious of the queen’s majesty, her heirs or 
"successors, and to ^ persons made free denizens, and to no 
“ others.” 


(Ii) 2Kcb.781. 
• 1 11. Abr. 

1 Lulw. 3UU. 
i Ventris, 1S3. 
Salktiltl, ^06. 
Moor, (55. 

3 Levin/, 374. 
(«?) iiiul. 208. 

OQOEdw.l.c.]. 


(«) 2 Kcb. 781. 

517.574: 
t Jones, 447. 
C.'Car. 559. 

1 Lutw. 200. 

2 Inst. 289. 
Cartbew, 230. 
Skin. 363.367. 
HoJt, 172. 

' 12 Modem, 46. 


As to the Ninth Point, viz. In what cases there shall be 
costs on such an action or information. 

1 shall endeavour to shew, 

1. Whether an informer shall, in any case, have his costs; 

2. In what 6ases the defendant shall have them. 

As to the first of these particulars, viz. Whether an informer 
shall in any case have his costs. 

Sect. 57. 1 take it to be in a great measure settled, (J) that an 
informer upon a popular statute, shall in no case wliatsocvcr 
liave his costs, unless they be expressly given him by such sta- 
tute ; for it is certain that he cannot recover them by the com- 
mon law, for that doth not (c) give costs in any case. 

Gilbert’s C. P. SiS. 

Neither can he recover them by the statute of Gloucester (<?), 
W'liich gives the demandant his costs in all cases wherein he shall 
recover his damages ; for this seems to suppose some damages 
to have been done to the demandant in particular, which cannot 
be said in any popular action; and therefore such actions have 
always been construed to be out of the benefit of this statute. 

But it seems agreed, (e) that an action on a statute, by the. 
party, grieved, for a certain penalty given by such statute, is 
within the statute of Gloucester, because sucli penalty is in- 
tended him by way of recompense for lus particular damage by 
the offence prohibited ; and if he cohld recover that only, and no 
more, by \yay of costs, it would be in most cases in vain for him 
to sue for it, since the costs of suit would eiceed it. 

Comb. «84. 

Bift it is said, that no costs shall be recovered in an action on 
a statute which gives no certain penalty to the party grieved, but 
only his. damages iu general. Sic. if such a statute be introductiv*.; 

. ■ of 
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of a new law, and ttive a remedy iii ti ( f) point not remediable (./ ) • K- Al.r. 

at the C-- ’ • ■ • = ~ ‘• 

cas>c as 
the Jury 
mages. 

i* But it hath been adjudged, that in an action brought against Wiilmm r. iiiii, 
a hundred on the statute I Oco. 1 . c. 5 . s. fi. to recover damages ® 
for injuries cominit|ed by rioters, the plaiutifF is entitled to costs. 

i' AUo^that a party grieved suing the hundred on the statute .Tackwn <>. 

<) Oco. 1 . c. 23. for setting fire to the plaintiff’s house, is entitled 

to costs, although they together with ‘the damages exceed the ^ * «•>•*. 

Mini limited in the statute. 

“t- Also that on a bond Jlde cibiposition of a penal action by * ni.uk. Rep. 
leave of the Court, the plaintiff may be allowed a reasonable sum 
for his costs ; and that on motion the defendant may pay the itulL N. P. inr. 

iieualty into court with costs. * llnlku li on 

‘f* Also that if a plaintiff in an action on a popular statute ob- Trullorkon 

tain a verdict, and the judgment is arrested fur a defect in the Co>is, w.J. 

pleadings, he shall not have costs. 

As to the second particular, vh. In what cases the defeiulant 
shall have costs. 


oiiiiiion law. uut uicrc ts not mat inconvenicuec hi uhs ^ 
in the former ; because no certain sum being specified, to Coko, i«>. 
may give the plaintilf a full satlsfaclion by way ot da- t’. c.u..hio. 


Sect. 58. It is epacted by 18 Eliz. c. 5. which is made perpe- 
tual by 37 Eiiz.-c. 10 . “ That if any informer, or .^rlaintiff', on a 
‘‘ penal statute shall willingly delay bis suit, or shall discontinue, 

“ or be nonsuit in the same, or shall have the trial or matter 
“ passed against him therein, by verdict or judgment of law, .that 
“ then, in every such case, the same informer or plaintiff shall * 
“ yield, satisfy and pay untq the party defendant his costs. 

“ charges, and damages, *to be assigned by the Court in which 
“ the 'Same suit shall be attempted, 


In the construction hereof, I shaM take notice of the following 
particulars : 

Seel. 50. First, That it seems to be agreed, tliat no action on 
any statute by the party (g) grieved, is within the purview of this 
statute,' the whole purport wherpof seems clearly to relate only to 
common informers ; yet if such action by the party grieved, be 
'' for any offence or wrong (A) personal, immediately supposed to 
be done to the plaintiff or plaintiffs or whatsoever the nature 
of the action may be, if the plaintiff (i) might have costs, in case 
judgment should be given for him, he shall pRy them on a nonsuit 
or verdict against him, &c. by virtue of (A) 33 Hen. 8 . c. 15. and 
(/) 4 Jac. 1 . c. 3. 


(g) 1 Snlk. 30. 

1 Ancir. ^6- 
Cro. Eliz* 177. 
Noy,71. 

2 lAion. 116. 
(fc)C-Enz. 177. 
(i) Hutton, 22. 
(fc) 2 Danv. 
Abr. 224. 

(/) 2 Dativ. 225. 
Ld. Knytii. 27. 
Savil, 50. 

1 Burr. 402. 
1723. 

Bac. Abr. 522« 


Sect. 60 . Secondly, That it h^th been holden, that where 

juilgincnt is given against an informer because the Court in which 3 stra. lies. 

he (w) sues has no jurisdiction of the cause, or («) because tlie oviner.Mi. 

statute on which he grounds his information is discontinued, yet ^ 4 *™ 

he shall pay costs <withiu the intent of the said statute of 18 Eliz. (n) *2 Kcb. 106. 

c. 5. which shall have a liberal construction, and was intended to * 2 . 

Qu.Hutt.3ft,36. 

prevent VideCowp. 36 r. 

^ * Bunbury,72. 
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Rex 17 . Jones, 
B. It H, 169. 
3 Burr. 1304. 


Law qui tarn 
Worrel, 1 WiJ^. 
177. 


Wilkinson qtii 
tarn V, Allntt, 
Cowp. 366. 


Barnes, 194. 


Town of Dover 
t;. Hodgson, ^ 

1 Wils. 139. 


KIde gm tarn v. 
Stepbensj 2 Ld. 
Ila^m. 13J3. 


Englibli qm tarn 
». Cox, Cowp. 
322. 


prevent all vexatious informations ; and surely such ill-grounded 
prosecutions cannot but be thought as such. 

i* THiKDiiV, That in an informationj if the prosecutor does 
not go on to trial, especially after notice and without its being 
countermanded, the defendant shall have his costs. 

i* Fourthly, That if to an information on 8 Geo. 1. c. 19 . 
for killing game, the defendant plead a conviction before a justice 
for the same fact, and has judgment for want of a replication, he 
shall have his costs. 

i* Fifthly, That a ^ut tarn informer is liable to costs on 18 
Fliz. c. 5. as well as an informer suing for the whole penalty 
upon a nonsuit on an action of debt on the 21 Hen. 8. c. 13. 
s. 26. for non residence, though part of the penalty is limited to 
the king. 

t Sixthly, That iiv the defendant obtain a verdict in a <jui 
tarn action of debt on the 5 Eliz. c. 4. for exercising a' trade con- 
traiy to that statute, he is entitled to costs. 

i* SuvENTHLY, That where a defendant obtains a verdict in a 
qui tarn information he shall have costs, although he himself re- 
moved the information from the session^ into the court of king’s 
bench. 

I 

Eighthly, That if it appear upon the record that the plain- 
tiff is a common informer, the Court will not, after a verdict for 
the defendant, receive an affidavit that the suit was really prose- 
cuted for the benefit of another person, in order thereby to ex- 
empt the nominal plaintiff from costs under 18 Eliz. c. 5. 

t Ninthly, That the Court will not stay proceedings in a 
qui tarn action until the costs of a 'wm pros, in a former action by 
a different plaintiff against the same defendant be paid. 


iStra. 697 . + Tenthly, That the Court will stay proceedings in a qui 
*Wiis. 266 . tarn action when the plaintiff resides abroad, until he give secu- 
2 ^ es it^ is said in one case, where the plaintiff 

Shindier V. iio- is a foreigner, though resident in England; and that if a prosecu- 
^rt., Buii.N. tion upon a penal statute be brought in a feigned name, the 
Cowp. 24 . Court will oblige the real prosecutor to give security for cost ; 

but that they will not insist on such security merely on account 
of the poverty of a plaintiff. 


Shindier v, Ro- 
berts, Bull. N. 
P. 197. 

Cowp. 24. 


Parker giii tarn f ELEVENTHLYi That if the Court See reason to suspect that 
^ action is prosecuted merely for the issue money, they 

' will on motion permit it be paid into court to abide the event 
of the suit. 


As to the Tenth Point, viz. Whether the defendant, in such 
an action or information, may wage his law, or take advantage of 
a protection. 

MiOH.7. 18 . Sa:t. 6l. It is saidfo) to have been ruled, that the defendant 
ought not to be admitted to wage his law in any such action or 
Co. Hugos, information, because they are founded on a* statute; nor do I 

find 
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find any authority to the contrary. But perhaps it may be ques- 
tioned, how far the reason givet} for the opinion above-mentioned 
may be conclusive, since such an action or information dotli not 
socm 8o(p) properly grounded on a statute, as on the contempt (p)VWc2ill. 
of it. 

But as to the question. Whether the defendant can take ad- „f. 

vantage of a protection ? there seems to be near the same num- firnmiWc, F. 
ber of authorities on each (q) side. But there is no great need 
nicely to examine these matters,- since generally it is expressly 2o*the"iicpifivc. 
provided by penal statutes, that neither wager of law, nor pro- f. Frotretion, 
tcctioii, shall be admitted in any suit brought upon them. 

• Coke lit. 131. Vide 2 U. Abr. 323. 

As to the Eleventh Point, viz. In what manner the de- 
fendant is to plead to such an information or action. 

Sect. 62. I shall take it for granted, that he must answer to 
the whole (r) time laid in such information or action ; and that if vlik 
he have any (.s) special matter for his excuse or justification, he 114, n.?. 
nuist set it forth (1) with all convenient certainty; and that if 
he plead the general issue to the whole, he must depend upon it, 
and not (2) together with it plead also a special pica, either to 
the whole or part of the charge. 

+ And it hath been adjudged, that although the statute 21 Jac. -i Term llc-iv 

1. c. 4. S.4. enables the defendant to plead the general issue, and 
to give the special matter in evidence, yet he cannot avail himself 
under such plea of any matter which goes to the jurisdiction of 
the Court. 

But for these matters I shall refer the reader to the books 
which treat of pleading in general : 

And in this place shall only consider, 

1 . Where a prior suit depending may be pleaded to such an 
information or action. 

2. Where a pardon, or release, or a recovery in a former suit, 
may be pleaded to such action or information. 

3 . What is a good general issue ; and where it may be pleaded. 

As to the first 'particular, viz. Where a prior suit depending 
may be pleaded to such an information or action. 

Sect. 63 . It seems agreed, (t) that wherever aiiy suit on a penal (t) c. Eliz. 261. 
statute may be said to be actually depending, ^u) it may be pleaded 1 Roil. 49 . is t. 
in abatement of a subsequent prosecution, being expressly averred Doug. 240. 
to be for the same offence. 

Neither (x) will it be any exception to such a plea, that the (j) c. Eiiz. 61. 

offence i Hoil. 49 , 5 o. 

( 1 ) For inforniation cannot bequcuhed plead double in yui tarn. Strange, 1044 * Bam. 

on motion, Strange, 953. except for defect of juris- K. B* 17* ; for the statute of 4 Ann, 16. which 
diction, Rex o. Williams, 1 Burr. 385. allows double pleading docs not extend to penal 

(2) 1 Roll, 49, 50, 134. A defendant cannot actions, Hedrick v, Foster, 4 Term Rcp,70t. 
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ofleucc in the biibscquent prosecution is laid on a day difTcrent 
front that in the former. 

(y) Hobart, ^09. Neither (.»/) doth a mistake in such a plea of the very day 
wheieoii the suit pleaded us prior was commenced;, seem to be 
inatLi^al on iftie issdc of nttl liel record, if it appear in truth to have 
been commenced before the other, and for the same matter. 

And if two informations be exhibited on the very same day, it 

(s) Hobart, 1J8. scciiis (^r) that they may mutually abate one another, because there 

/ is no piiority to attach the right of the suit>in one informer mure 
than in the other. 

(«) c. WiK. 261 . Also it seems, that an (a) information or bill (6) the same day 
StlaMlw.’ 701 ? *****'’ he so far said to be depending, before any 

Hull. N. V. 197 . pioecss issued upon them, that they may be pleaded in abatement 
Eiiz. 677. of any other suit on the same statute. And from the same reason 
d 'ciikp Vs seems also, that a writ of debt may be so pleaded after it is le- 

.1 Ruii.’sre. turned ; because then it seems to be agreed, that it may propeily 
C’on. Sulk. 119. be said to be depending ; and whether it may not also be so 
2 K™w!.^ 4 !di. ld®»ded before it be returned, seems ^questionable ; because, 
7 (ioko, 30 . ' according to some (c) opinions, a writ may be said to be depend- 

1 Mac. Abr.4i. ing as soon as purchased. (3) 

As to tlie second particular, viz. Where a pardon, or release, 
or a rccoveiy in a former suit, may be pleaded to such an infui- 
luation or action, 

t 

((i)iiCo.6.>,66. Sect. 64. It seems agreed, that notwithstanding the king have 
5 Coke. 48. such au interest in every penal statute, that he may (d) pioceed 
3 Inst^i94 ^ ^ hi^'ught upon it by a common informer, after the death, 

2 Bnist. SCI, release, or nonsuit of such informer, hanging the prosecution ; and 

scs.^ ^ may also totally prevent any such suit, by first (e) suing fur the 

Mewr "'hole penalty himself j or may totally bar it by a pardon or rc- 

€m.C.EIifciS8. lease (/) precedent to its commencement ; j^et if it be actually 
37 H. 6. 5. so. commenced before any suit by the king, thtpinformer hath such 

interest in the part of the penalty assigned him by the statute, 
Hutton, 8S.' ti^nt the king can no (g) way discharge, or suspend the suit, as to 
(e) CAm. Jurb. (A) such part. 

SB. 

3 Inst. 194. 11 Coke, 65, 66. (/) F. Dec. taut. 5 Omrter, 81. B. Act. Pop. 3* 1, 1 II. 7. 3. 

3711.6.4. 3lnst.l9i. .5 EtUT.4. 8,3. («) C. Elis. 138 1 Leonatd, 119. lH.7.3. 37H.6.4. 
Hutton, 88. B. Act. Poplmni, 3, 4. 3 Inst. 194. (k) SavU, S3. 

(t) Noy, 100 . Also it seems thatithe king can in (/) no case*lbar the suit of a 

Moor, 58. party grieved, nor proceed in it after the death of the plaintiff, 

8tiC. 

♦ 

(k) F. Dec. Also it seems t^reed, (A) that a convicdqn or acquittal bomi 
p h action or information oHi. a penal statute, whether by 

D.^ct. Poph. grieved, or a common informer, or a release bonii Jide 

C. iac.480, from the party grieved, or common informer, if) after such a 
481, 488. conviction, hath always been a good bar of any subsequent prosu' 

11 Cokef65.66. offence. 

9 Edw. 4^ 4* 

(/) ^ Rolie B« Act. Fopliem, 7. 5 Ed# 4. 5. 

• 

(3) The tiny of suin^^rtb the mtit U ttH^mNOAucnceiMiit of the suit, 3 ]3uiro«\, 1 iS-l 


But 
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"But for the better settling of these matters, the statute of 4 
lien. 7. c. 20. was made, bywhicli is recited, That it had been 
usual for offenders again>t penal staluli's to cause popular actions 
to commenced ngaiiist ihoiii covin of the plaiiitifts, or cho 
when such :4:tious hud been commeiicc<l agaiiiht to delay 

the same either by noii-appearancc, or by traverse and hanging 
the saiue^ to cause the like action popular to be brought against 
them by covin for the same cause and offence^ and therein by 
covin of the plaintiff to be condemned^ either by confession, 
feigned trials or release^ Mdiich coiidciiiiiation or release, so bad 
by collusion and covin, did use to bar the plaintiff in the action 
sued ill good faith ; and thereupon it is enacted, l^hat if any 
person sue with good faith any action popular in bar of the said 
action ; or else, that he before that time barred the plaintiff in 
any such action popular, tlftit then such plaintiff”, w ilh good 
faitti, may aver, that siicli recovery or bar were by covin ; and 
“ if such collusion or covin so averred, be lawfully found, such 
plaintiff' shall recover, 8cc. and the defendant coiuhiinned of 
covin or collusion, as aforesaid, shall have two ycar^jf impiisoii- 
incut, &c. and that no release of any common person to any 
such party, wlicther before or after any action popular, or in- 
dictment of the same, had, or commenced, or made, lianging the 
said action, shall be any wise available or effectual to let or 
surcease the said action, indictment, process, or execution/’ 
Provided always, ** That no plaintiff or plaintiffs be received to 
aver any covin in any action popular, where the point of tlie 
same action, or ^Isc the covin or collusion, have been once 
tiicd, or lawfully found with the plaintiff or plaintiffs, or against 
** them, by trial of twelve men, and not otherwise.” 


No lecovLT^r oa 
an iiifoimatioii 
Sklidll be li.id by 
( oiu lubion. 


Sect. 65. It is (wi) said, that if a recovery in a former suit be (m) Dowd. 49. 
pleaded in bar of any popular action, the plaintiff may, by reason 
of the express words of the statute, aver, that such recovery was 
by covin, without shewing wherein the covin consisted. (1) But 
otherwise such a general pleading would be vicious. 

As to the third particular, viz. What is a good general issue, 
and W'herc it may be pleaded. 


1 shall observe the following particulars. 


Sect. 66. First, That if the defendant plead ni/ debet to an 
action or information qui tarn, it is safest to say that he owes (n) 
nothing to the informer, nor to the king ; because if he only plead, 
that he owes nothing to the informer, it may be objected, (o) that 
the whole declaration is not answered, which makes a demand for 
the king as well as the informer : yet perhaps it may be a good 
answer (p) to such objection, that in the plea that he owes 
nothing to the informer, it is necessarily implied that he owes 
nothing to the king, and therefore needs not be expressed. 

Sect. 


Vkle Law of 
nisi priifs, j. 
(if) Vide Coke’s 
£nt. 165, 

(o) Iloh. 

3 ^ 8 . 

1 Vent. 122. 

(/O 2 Lev. 375. 
C. Car. 10, 11. 


(l) But the. pica roust state tliat the plaintifFin 
the other action had priority of suit, or, on demur* 
rer, it will be bad. Jackson i». Gisling, Trin. 15 
Geo. 2. Stra. 1169. 2 Levinz, 141. Buirow, 

1 133. Black. 437. — ^Thc record of the foriner re- 
cover^" cannot be given hi evidence upon deh^i; 

VOL. 11. C C 


it must be specially pleaded ; and then the plain- 
tiff may reply 7 tul iiel racord, or that it was a reco- 
very by fraud to defeat a real prosecutor ; which 
^ the plaintiff could not be prepared to shew upon 
* Uic general issue. Bredtn qut tarn v, llunuaii. 
Strange, 70,1 . 
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{pit H. 6 . 90 . Sect. (>7. SrroM>i.Y, That if there be moic than ondf defend- 
2 ought (7) not to plead jointly, that they are not guilty. 

Bull. N.P. 197. but spvf i.iny, that neither they, nor any of them, are guilty, &c. 

.Sect, 68 . jruiRi>i.\, That wherever the breach of the statute, 
whereon such suit is grounded, is alleged only from a matter in 
pan, and not from matter of record, the defendant may plead, 
tli*it he owys notfiing, 01 that he is not guilty, &c. ( 1 ) : but if it be 
alleged from a matter of record, such a plea is not good ; because 
a record is not triable by^he country, but only by itself. 

Sect. 09 . Fourthly, That if the defendant be within the bene- 
fit of any proviso of a penal statute, he might, according to some, 
(r)2Tl. Abi. alwa;ys give it in (r) evidence on the general issue, in a suit on 

Con >1 11 &uch statute; but if he have matter in his discharge depending 

(oUu Abr.’fa83. ou » subsequent Statute, it hath been holden (&) even since ^le 
ili.ic. Abi.Uvo. statute of 21 Jac. 1. c. 4 . that he must plead it specially, and caii- 

cdu.co, jjQt gjyg j„ evidence. But thi^ seems contraiy to the express 

purview of the said statute ; by which it is enacted, “ That if any 
“ suit shall be biought against any person for any offence against 
** any penal law, either bj', or on the behalf of the king, or by any 
“ other, or on the behalf of the king and any other, it shall be 
** lawful for such defendant to plead the general issue that lie is 
" not guilty, or that he owes nothing, and to give such special 
“ matter in evidence to the jury that shall try the same, which 
matter being pleaded, had been sufficient in law to have dis- 
charged the said defendant against the said suit, and the said 
“ matter shall be tlien as available, to all intents and purposes, as 
** if it had been sufficiently pleaded in bar.” 

Sect, 70. Also it is enacted by the same statute, par. S. " That 
** if the defendant to any suit, commenced by, or on the behalf 
“ of the king or any offier, for any offence against any penal sta- 
“ tutc, plead, that he oweth nothing, or, thal^he is not guilty, and 
the plaintiff or informer, upon evidence to the juiy, shall not 
** prove the offence laid in the said suit, and that the same offence 
was committed in the same county in which it is laid, the dc- 
fendant shall be found not guilty.” 

Sect. 71. It is provided by the last paragraph of the said 
statute, That no clause thereof shall extend to any suit on any 
“ law against popis^ recusants. See. or against champerty, Stc. 01 
“ roncciiiing clefrauding the king of hia custom, 8 cc. or the trail s- 
porting of gold, or silver, or munition, &c. or wool, or leather, 
Vitle s«p. ^.50. « that such offence may be laid in any county, at ffiepleasuic 
" of the informer.” 

But qtuere, if the last words of this proviso, viz. but that such 
** offence may be laid in any county,” do not restrain the excep- 
tion intended by it to that part of the statute oifly which relates 
to the laying the offenqe in the proper county ? For if so, the de- 
fendant 


(1) Si II. 7 , 14 * Bro. Ihsm joins, 23. and bCo jadghi«*nt to be signed foic want of a plea , and the 
tbc case of Coppin iam v, Taitcr, sphere not* court inclined to thiuWhat this is a good pica, 
guilty^’ was pLaded to an acdon of debt on a penal 1 Term lUp* 402. Vide Jac* 14. par. 4. 
btatuU% and held not such a nnllify as ^variants 
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lendnnt iti a sfiiit on the laws mentioned in it^ may give the special 
matter in evidence on the general issue, as well as in a suit on 
any other penal statute. 

y * ^ 

As to the Tweli'th Point, vh. Jiy whon> the ^plication is 
to be made in such an information or action. 

Sect. 72 . It seems agreed, (f) that regularly tt replication to a (t) g Cokc 20. 
special plea to an information in the courts of Westniinster-hall, Cro. Jac. 5 ." 8 . 
shall be -made by the attorney-general only, who, in respect of the g 
king’s interest in the suit, is presumed'*to be most proper to be n. Attaiiit’. i 2 r. 
consulted concerning it; and by the same reason it (te) seems, Co. Knt.d 6 . 9 , 
that such replication in a suit before justices of assize, shall be 
made by the clerk of the assizes only. Also it is said, (r) that the Bast-u, 410. 
replication to a general issue in an information t/ui tarn in the (») C. Jac. 503. 
courts of king’s bench or exchequer, may be made in the name of f AiwJr. 49. 
the attorney-general only, by the usage of those courts. But in 
most of the (y) precedents I can find of actions tarn, the re- (y) Co. Enf. ^ 
plication is made by the plaintiflF only. Also T find a demurrer 
by the informer only to a plea in bar to an (v) information tjm tarn, (^) Co.Eiit.37j. 
without any mention of the attorney-general. And if the attorney- 
general, See. shall absolutely refuse to make a replication to any 
)>lea to an information, surely the informer may be (z) admitted to («) Sup . ». 64 . 
make it himself ; for otherwise it would be in tlie pow’er of * Coke, 48 , 
the attorney-general, &c. by refusing to make a replicatiou, wholly 
to defeat the suit. ( 1 ) 

Aft to the Tiuktbenth Point, In what manndV the issue 
is to be joined in such an information or action, and where it 
shall be tried. * ** 


Seel. 73. It had been laid down (o) as a settled rule, fiiat where . ^ ^ 
the king is to have no part of the thing demanded in an action on liiit. 160/ ' 
a penal statute, but only a fine or amercement, there is no neces- ici. i 64 . 348 . 
sity, either in the joining of the issue or venire facias, to u.sc the 
words qui tampro domino rege, Sfc. but tliat it is sufficient simply 
to name the party, as in actions at common law ; for the king 
seems to have little more interest iii such suits than in actions at 
law. Yet wherever the- plaintiff may declare tampro domino rege 
quam pro seipso, it seems (b), that it can be no fault to use those W Rastal, 406 , 
words as welt iu the joining of the issue, &c. as in the beginning co. Ent.349t 
of the suit. And if the king be to have pa^ of the penalty de- ^)’t Vent. 122. 
manded, it hath been (ic) adjudged to be a ' fatal fault, and not 2 Ke^e, 788 . 
amendable after verdict, not to mention that the piaintifi* sues tdm *" 
pro dominOKrege quam pro seipso in the joining of the issue, 
quare; for there are many (a) precedents where the .issues in Such (< 2 )Co. Eut. 
actions have not mentioned the plaintiff as jiuing for the king, but 
have simply named him by bis proper name, as in other actions ; su^s. 17.20. 
and where he is expressly named in the declaration as%uing for 
the king as well as for himself, why should it be intended that he 
sues otherwise in the progress of the actiqp, ( 2 ) . 

As 

( 1 ) If the plaintiff reply in tlie cxclic-qner tlie ment ahail be entei^ as afotesaid. 4 Com. Dig. 
defendant shati rejoin four days, or judgment ' Information” (Dy6. 

vil dicit shall be entered — end if the plaintiiF de- * (2) Vide the usoai form of pleading in this case 
mur, the defendant shall join in Vix dajSy or judg- 1 li^« Abr, Actions gtii turn (D)o 
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Strange, 1035. 
Andrews, 67. 


As to tlie place wlicrte such issues shall be tried. 

Sect. 74. Ft is enacted by 18 JLM?.. c. 5. “ That no jury shall be 
“ cotnpelleil to appear in any of the queen’s courts at Westmiii- 
(e) See the gter, for the trial of any issue in any suit (by a common (e) iii- 
tion'of upon any penal law, fb*' any olleiicc committed above 

tuu-, and tiic “ thirty miles from the city of Westminster, except in case where 
S! 2 d, 47tii, and « the attomcy-gbncral for the time being, for some reasonable 
Uds'cliiTlu"'.* *^hat behalf to be shewed, shall require the same to be 

“ tried at the bar, in any of the courts of Jthe queen’s majesty, her 
•‘heirs or successors, at Westminster aforesaid; which request 
“ shall be noted on the backside of the writ of distringas there- 
upon awarded; to the end the sherilF, or his baililF, may, and 
. “ shall sigpify the same to the jury that are in such case impun- 
“ iielled.” 

Strange, 1035. + And by 24 Geo. 2. c. 18. s. 3. “ Every venire facias for the 

Andrews, 67. « issuc, in any action or information upon any penal 

“ statute in any of the courts of record at Westminster, counties 
“ palatine of Lancaster, Chester, and Durham, and the principal- 
“ ities of Wales, shall be awarded of the body of the proper county 
“ where such issue is triable.” 

As to Jhe FounTEENTH Point, viz. Where a verdict mhy be 
found as to part against the informer, and as to part for him. 

f/) 2 R. Abr. Sect. 75. It seems (/) that regularly, if an offence against a 
Lano^is’ 59 statute be of such a nature that it may be committed by a single 
<j(). ' * * person, without the concurrence of any other, and several persons 

Vi«lc Rex t>. be jointly charged in one infoimation for one act done by them all 

against such statute, one of them only may be found guilty, and 
the rest acquitted; because, though the words of the information 
seem to import a joint charge against all the defendants, yet, in 
judgment of law, each of them is charged severally for his own 
offence, which cannot but be several, whether the act, in the 
doing whereof it consisted, were done by one or more ; and ac- 
(#) Sup. s. 67. cordiugly the issuc must be, (g) that neither they, nor any of them, 
are guilty. And for the like reasons, if one be informed against 
for having offended against a statute for more times, or in a 
‘higher degree than can be proved, as for not coming to church 
during the space of ten months, where he can be proved 
to have been absent but eight months, &c. or for (A) ingross iiig 
Luiic, 59, 60. ^ thousand quarters' of wheat, w'here the evidence amounts but to 

^even hundred^ he may be found guilty so far as the evidence goes, 
and not guilty for the residue ; for such offences are not in tlie 
natiire of entire contracts, which regularly ipust be fully proved 
in the same manner as they are alleged, but are in the nature of 
trespasses, which it is sufficient to prove for any part. But if the 
offence against a statute consist in making a contract contrary to 
59 purview of it, as in the case of usury, it is (*) said, that if it be 

' ' _ alleged as having been made by two, it must be so proved like- 

wise, because it is a rule of law, that if contracts be not proved 
as they are laid, they shall not be taken to be the same. (1) 

. P 

(t) W here an offence, viinde ponul by But if the offence be in itj nature several, each of- 

is, in its nature single, one single penalty only can fender ib separately liable to the penalty, Ucx v. 
be recovered^ though several join in comuiitUiig it. Clark, Cowper, 610. 


f /*) 2 B. Abr. 
707 , 70 «. , 
Lane, 19. 59, 
60 . 

Vide Rex i’. 
Hale, Cowper, 
728. 


is) Sup. s. 67. 


(/i) 2 R. Abr. 
707 . 

Lane, 59, 60. 


(0 Lane, 19, 
59, 60. 
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As the Fifteenth Point, viz. What judgment on such an 
information or action is good. 

Sect. 7G. It hath been adjudged, that where a statute, as that 
of recusancy, for instance, ordains that the offender shall forfeit 
such a sum, and that the sum so forfeited shall be divided into 
three parts, whereof one-third shall go to the king, and one to the 
informer, and the other to the poor, 8cc. and that if the offender 
do not pay, 8cc. within such a time, he shall be committed, &c. 
the judgment on an informatibn ^ui tarn on such statute may be 
general, that the (ft) king and the infornibr shall recover the whole 
(1) sum, without making any mention how it shall be distributed, 

or that the party shall be committed (m) for non-payment, &c. 

* 

But on such an information, if the judgment for the recovery 
of the forfeiture be given wholly fur the informer, without any 
mention of the king, it hath been holden, (») that it is totally erro- 
neous. 

Yet it hath been adjudged, that if on an information qiii tarn, 
wherein, as it is laid, the informer hath no right to any part, but 
the king ought to have the whole, judgment be given that the de- 
fendant shall forfeit the sum mentioned by the statute, and that 
the king shall have one moietjr', and the informer thd other, such 
judgment is erroneous (o) only as to the latter part, Svhercin it 
awards to whom the penalty shall go ; but shall stand for the 
clause concerning the forfeiture, which sufficiently entitles the 
king to the whole. 

And it hath been adjudged, (p) that if there be no clause at all 
concerning the forfeiture in a conviction on a penal statute, but 
only a judgment yuodco/mictus est, it is sufficient, for the fo^eiture 
is implied. 

‘I' Also that wherever the act expresses the amount of the 
penalty, or leaves it to the discretion of the magistrate, there must 
be a judgment of forfeiture as well as a conviction (9). But 
where the act, as the 9 Ann. c. 14. says, ** That the offender shall 
** forfeit five times the value, &c.” all the judgment the court can 
give is quod convictus est, and a new action must be brought upon 
that judgment for the forfeiture (r). 

t Also that one who is convicted on a penal statute cannot be 
apprehended on a Sunday for non-payment of the forfeiture (s). 

t Also that judgment on a qui Jam action maybe entered 
cither jointly or severally ; for the whole penalty or for the di^nct 
moiety; but that the- more regular way is to enter it jointly for 
the whole. 

It hath also been adjudged, that a judgment in a popular ac- 
tion maybe affirmed as to one part, and reversed as to the other; 
as where damages and costs were given on 9 Ann. c. 14. it was 
reversed as to the damages and costs, and affirmed as to the debt. 

‘f' Also it hath been adjudged, that if the jury find a verdict for 
the plaintifis generally in a penal action, and the plaintiff a{)ply it 
to one count, he cannot afterwards apply it to another, though the 

former 
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Lnt,t59. 162. 

6 Mod. 

Cro. Car. 504. 
Co. Ent. oGC. 
Salkcld, 38^3. 
(/v) 1 Aiidr. 139, 
140. 

A^idcSt^Ic,329 

330. 

(l) 2 R. Abr. 
102 . 

Vide 2 Kcbic, 
820. 

(m) 1 Atidr.139 
140. 


(w) 329, 

330. 


(»)> 2 And. 123, 
J29, 130. 


(p) Hex V, 
Xiawkiii.H, M. 
3 (icu. 1. 


(q) Stra. 8.58. 
2 Burr. 1163. 


(r) Stra. 1048. 
60. 

(s) 1 Tevra Rep. 
265 .^ 

Hart qtii tarn v, 
Hawkins, 1 
Black. Rep. 
373. 


Frederick v. 
Lookup, 4 Burr. 
2018. 


Hollow qid 
tarn V, Benner, 
3 Term Rep. . 
448. 
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furtner is bad in law, and though the evidence would ha^ war- 
ranted the verdict on any other count. 


As to the SixTKENTii Point, viz. Whether the penalty of a 
penal statute may bo compounded or granted over. 


Slranfrc, 167. 

1 Wils.79.130. 
4 Burr. t92‘J. 
.All iiutictiiioiit 
on it popular 
btatuU* cannot 
bo coni poll IK h'll 
artcr conviction, 
JBrrr^ t/ni turn v, 
Ja>vy, lihick. 

lUl 


Sect. 77. It is enacted by 18 Eliz. c. 5. ** That no informer, or 
“ plaintiff, shall or may compound or agree with any person or per- 
“ sons, that shall edfend, or that shall be surmised to offend against 
“ any penal statute, for an offence committed or pretended to be 
committed, but after answer made in court unto the information 
“ or suit in that behalf exhibited or prosecuted ; nor after answer 
“ but by the order or consent of the court In which the same iii- 
“ formation or swt shall be depending; on pain that whosoever 
shall oifo^, in making of composition, or other misdemeanor, 
contrary to the true intent and meaning of this statute, or shall 
“ by colour or pretence of process, or w'ithout process, upon 
** colour or pretence of any matKtr sf ofiFcnce against any penal 
law, make any composition, or take any money, reward, or pro- 
mise of rcw'ard, for himself or to the use of any other, without 
“ order or consent of some of her majcsly’s courts dft W estminstei , 
“ and shall be thereof convict, shall stand on the pillory. Sec. and 
" for ever be ^disabled to pursue or be plaintiff or infornu'r in any 
s^^t or information upon any statute popular or penal ; and 
shall also forfeit ten pounds, 8cc.” 


<VtW. 78. It seems (?) clear, both from the preamble and the 
si-c iiu> ihroc whole tenor of the statute, that it extends only to suits by coni- 
J.ist huciious of moil informers,* and not to those by a party grieved. 

tll<* sliitiilc, 

iind the d7llis and d9th sections of tins chapter* 


Wilkinson <i«4 -f- It » also decided that this statute extends to <jui tarn in 

CuwJ). a66*’ formers as well as to those who sue for the whole penalty. 

(n) iiuttou, S.J. Sect. 79. But it hath been (u) holden, tliat it cittends us well 
to subsequent penal statutes, as to those which were in being when 
it was made. 


(t) 1 Kcb. 106. And also it extends (a')to the compounding of suits commenced 
1 Siilcrriii,3ii. jjj courts which have no jurisdiction, as much as if they had a 
jurisdiction. 

It docs not extend to compounding informations laid before 
magistrates. — vide vol. i. p. 477. ‘ 

Sect. 80. It is enacted and declared by 91 Jac.' ll^c. 3. (which 
as to these matters appears both by the preamble'and body of the 
(y) 7 Co. 36,37. statute, and many former (y) resolutions, to be mUde in aflirmaiice 
common law), " That all commissioiis, grants, licences, 
.3lnsNt86,l87. “ charters, and letters i>atents, made or to be made to any person 
alt. Abr. 187. « or persons, bodies politic or corporate whatsoever, of power, 
seems contrary. or faculty, to dispense with any others, or to give liccnt e 

** or toleration, to do, use, or exercise any thing against the tenor 
“ or jiurport of any law or statute, or to give or make any wai- 
rant for any such dispensation, licence, or toleration to be had 
“ or made, or to agree, or compound with any others for any 
“ penalty or fov^turcs limited by any statute, or of any grant or 

*• piomisc 
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“ protmse of the bencht, profit, or commodity of any forfcituu-, 

** peninly, or sum of monc} , that is or shall be due by any sta- 

tute, before judgment thereupon had ; and all proclamations, 

“ &c. any way tending to the furtherii^ of the same, are altogethei 

contrary to the laws of this realm, and shall be utterly void, &c.” 

— And it is farther enacted, “ That all such commissions, &c. 

** shall be examined, heard, tried, and determined by and accord- 
“ ing to the common laws of this realm, and not otlieiwise.” 

Sect. 81. But it is provided, ** That this act shall not extend to 
“ any warrant or privy seal, made or directed by the kiiij^ to the 
'‘justices of eitlier bench, or the exchequer, or of assize, or of 
“ oyer and terminer and gaolnlclivcry, or peace, or other justices 
“ for tlic time being, having power to hear and determine ofiences 
“ done against any penal statute, to compound for tile forfeituies 
" of any penal statutes, depending in suit and question before 
“ Iheni, or any of them respectively, after plea pleaded by the de- 
“ fendant.” 

Sect. 82. It is said by Sir (7) Edward Coke, that such justices, (.) sinst. i78. 
by such warrant, &c. can make such composition for the use of 
the king only. However it seems, that by the eighteenth of 
I^izabeth, they may give leave to an informer to (ft) compound 6.'>, o's."'*’ 
with a defendant after plea pleaded. 

» 

't* Se^. 8J. It is a rule of the court of king’s bench that w'herc 4 Burr. i9S9. 
leave is given to compound, tho king’s half of the composition 
shall be paid into the hands of the master of the crown-officc for 
the king’s use. 

t Sect. 84. It hath been decided, that the giving leave to com- J 
pound is merely discretionary ; and leave has been given to a 
defendant to compound after a verdict for the plaiutilF. Walker, 5'iiriii 

lltp. 911 - 

'I- Sect. 80. It hath also been decided, that if a defendant obtain 'I'lmi lu-p 
a rule to stay proceedings, upon payment of a sum agreed upon ^^7. 
between him and the plaintiff, the court will enforce the payment 
of that sum by attachment. 

Sect. 86. Also it is provided, “ That the said act shall not ex- 
“ tend to any grants, letters patents, or commissions, heretofoie 
“ granted, of, for, or concerning the licensing of tlie keeping of 
“ any tavern or taverns, or selling, uttering, or retailing of wines 
“ to be drunk or spent iu the mansion-house or houses, or other 
" place, in the tenure or occupation of the parly or parties, or 
“ selling or uttering the same ; or for or concerning the making 
" of any compositions for such lioeuses, so as the benefit of such 
“ compositions be reserved and applied to and for the use of his 
“ majesty, his licirs or successors, ai)d not to the private use of 
“ any other person or persons.” 
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(a) LiJiiijti. b. J. 
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150. 


(b) ] 9 Aasi/t', 6, 
F. Harr. 279. 

B. Juris. 105. 

Jf\ AsbizCj 446. 

(c) S. P. C. 146. 
* Summary, 196. 

2HaJc.l98,199. 
Vide sup. c. 21 . 
b. 22. 


cii^p. xxyii. 

OF PROCESS. 

7\N O now 1 am conic to such process as is to be awanlod upon 
uii i\j>peal, an indictment, or an Information. 

For the better understanding the nature whereof (having pre- 
inised that it seems plain from the nature of the thing, that thejc 
can b<* (//) no need of it where the defendant is present in couit, 
but only where he is absent), 1 shall consider it, 

1 . In general ; without any particular regard to process of 
outlawry. 

12. In particular ; with regard to such process only. 

And I shall examine the nature of such process in geneial, 
without any particular regard to process of outlawry, under the 
following particulars : 

1. Where it is well awarded into a county difTcrent from tlTal 
wherein the court sits from which it is awarded. 

c 

a. What kind of process shall issue oil an indictment, appeal, 
and information. 

3. In what manner it is to be executed. 

4. What is required by statute, in relation to piocess oii in 
formations. 

5. What is the pioper process on a default. 

(i. What after a removal by certiorari. 

■^7. Where it shall be said to be discontinued, or miscoutinued, 
or put without day. 

8. How' far an error in process is fatal. 

As to the First Point, viz. Whqre such process is well 
awarded into a county different from that wherein the court sits 
from which it is awarded. 

Sect. 1. It seems (6) to be a good general rule that no process 
w'ithout writ can be well awarded on any indictment or appeal. 
Sec. from any court out of the county wherein it sits. 

But it seems agreed, (c) that such process by writ may, by the 
common law, be well awarded into any county of England, eithei 
by the court 9 f king’s bench or by justices of eyre, upon an in- 
dictment, Sec. before them. 

Also it is clear, that justices of oyer and terminer have the 
same power, in relatiou to persons indicted or appealed bcfoie 
them of felony, by force of 5 Eilw. 3. c. 1 1. whereby it is recited. 

That ill times past, some pci sons appealed W indicted of diveis 

felonies 
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felonies in one county, or outlawed in the same county, liad been 
dwelling or received into another county, whereby such felonious 
persons indicted and outlawed had been encouraged in their mis- 
chief, because they iiiighi not be attached in another county 
and thereupon it is enacted, “ That justices assigned to hear 
“ and determine such felonies, shall direct their writs to all the 
" counties of England, where need shall be to take such persons 
" indicted.” 


i>ect. 2. It is observable, that the mischief conipluined of in 
the preamble of this statute relates as well to persons appealetl, 
as to those who arc indicted ; and therefore it seems reusonable: 
to construe them also to be within the meaning of the purview, 
though they be not within the letter of it, which extends oidy to 
persons indicted. 


Sect. 3. It seems questionable, (d) whether justices of peace, ( 4 ) rrmnp. 1 rv. 
bcing assigned (e) by their commission to hear and determine fe- ii. 4 .c.s. 

lollies, are as well within the meaning as the letter of this sta- *" 

tutc ? For as on the one side it may be urged, tliat this, being a ' * 
remedial law, ought to receive as favourable and large an inter- 
pretation as the words will admit, so on the other side it may be 
said, that the preamble of the statute, making mention as well of 
persons appealed, as those who are indicted, cannot be thought 
to have any manner of regard to justices of the peace before 
whom no appeal lies ; and nothing can be more reasonable than 
to construe one part of the statute by another. 


Sect, 4. But by 22 Hen. 8. c. 5. s. 5. “ Justices of peace of c, ip.;, 

'' the shire, 8cc. whei'ein any decayed bridge, shall be, 8cc. shall 4 lium, -ic. 
“make process into every shire within this realm, against any 
“ persons who ought to amend such bridge, being presented be- ‘ * 

“ fore them to be decayed, &c.” 


Also they have the like power by other statutes in many other 
cases ; for which, not being so proper for this treatise, 1 shall 
refer the reader to the authors which more particularly treat of 
the Office of a Justice of Peace (1). 

As to the Second Point, viz. What kind of process shall 
issue on an appeal, indictment, and information. 

1 shall endeavour to shew. 


1. Where such process ought to have the clause of non 
omittas. 


2. In whose name, and under what teste it is to be made. 

3. What is the proper process on indictments for crimes of an 
inferior nature. 

4. What is the proper process on informations. 

5. What 


( 1 ) By the commission of the peace justices in persons indicted arc tiiloii, surrendered, or out- 
sessions liavo power to make and continue jJroccss Uwed, Burn, lit. Process#’* 
upon iudietmentb found before then), utilil the 
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5. What is the proper process on appeals, and on indictments 
«>f treason; felony, and mayhem. 

G. lIoW many days there ought to J|)e between the feste and 
return of such process. 

As to the first i^articular, viz. Vlfhere such process ought to 
liave the clause of non omittas. 


if) Croiii. 149. 

b. d.c. B. 
l3altoii, c. 1.^2. 
41 Ashizr, I/. 
B. Frunc. 
Process, 102. 

( ff) Coke's Eut. 
352 lo 363. 

(h) Ibid. a>8. 
(t) Ibid. So5 to 
360. 

(/c) Ibid. 372. 
376. 379. 381. 
387. 

1 Coke, 16, 17. 
(/) Coke's Eiil. 
.390. 


SecL 5. It is laid (y) down in 'some books as a general rule, 
' that ill every suit, to which the king is a party, the process ought 
to have the clause non omittas printer aliqwfm iiOertatem, 8cc. 

F. Prerog, 21- 1 H^le, 577. 2 Hale, 202. Vide infra, s. 17. 

Sect. 6. But I do not find this rule observed as to all kinds of 
suits by the king, in the best precedents. For though the said 
clause is mentioned in every award of process on(g) iudictmeiits 
(except only (A) one) and even on (i) informations qui tarn, in 
Coke’s Entries, yet it is omitted in all awards of, process I can 
find oil informations of (k) intrusion on the king’s lands, or of (/) 
ti'ovcr and conversion of his goods ; and yet these are at least 
as much, if not more properlj^;, the suits of the king, than the 
former. 


As to the second particular, viz. In whose name, and undei 
what teste such process is to be made. 

.(iB)Vidc4iiist. Sect. 7. It is expressly (»i) enacted by 27 Hen. 8. c. 24. s. 3. 

That all manner of process upon indictment of treason, felony, 
or trespass, to be made iii every county palatine, and other 
" liberty, sh9ll be made only in the name of the king ; and that 
" every sucli person, having such coupty palatine, or any other 
such liberty, to make process, 8ci. shall make the teste in the 
" name of the person that hath such county-palatine, 8cc.” 


(n) Vide Lamb, 
li. 4. c. 0. 
llaltuu, c. 133. 

(o) Fiiicli, 436. 
C. Car. 393. 

S Hale, 199. 


ip) Lamb. b.4. 
c. 8. 

See DalUc. 132. 
Csfi Cromp. 232. 
(r) See the 
printed |)grecc- 
dents in*t)io end 
of his Eircnar* 
chiu 

(«) B. Peace, 6, 

Vide 14 H. 7. 

8. b. 

Crump. 151. 

(t) Vide blip. c. 
8. b. 24, 25. 
Dalton, c. 132. 


Sect. 8. And as tf) process on indictments in any other courts, 
there can be no (n) doubt but that it ought also to be in the 
name of the king. And if it issue from the court of king’s 
bench, it (o) seems cl^ar, that it ought to be under the teste of 
the chief justice, or of the s^ior judge of the court, if there be 
no chief justice : and if it issue from any other court, there 
seems to b« the same reason tliat it ov^ht to be unBer the teste 
of the first in the commission ; and that such a teste will be suffi- 
cient. It is holden indeed by (p) Lambard', that every process 
on an indictment before justices of peace, ought to be under the 
teste of some two justices: but there are precedent td the con- 
trary in (9) Cromptou; and even in (r) Lambard. Neither do 
the (s) authorities cited by Lambard seem to come up fully to 
his ^int ; for they seem to amount tp no more than this, tliat 
one justice of the peace cannot award process on an indictment, 
but that two of them at least must do it, and Iffiat sitting the 
court in the sessions : and indeed it seems plainly to appear, 
from the (t) commission itself, that one justice has no authority 
cither to takp an indictment, or to proceed upon it. But I do 
not see t(}c consequence, that because an indictment cannot be 
taken, or proceeded upon, by less than two, therefore the process, 
cannot be tested by less than two. 

A. 
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As to the third particular, viz. What is the proper process on 
indictmcut fur ci lines uf uii iii^'uiior nature. 


SecL 9 . It seems clcs^^ both from the (if) books which speak (u) Ciomptuu, 
of iJiis mattei, and the constant couiseof(j) piecedeiits, that a i iji. 
venire facias (which is but in nature of a summons to cause the 
party to appear) is a proper process to be first awarded on an(//) F. Atsi/i, 17 . 
indictment for any crime, whether against the common law or 
statute, under the degree of treason, felony, or ( 2 ) mayhem, ex- 35 ^, 
cept in such cases wherein other (a) process is directed by some (v) Findi, Jjo. 
statute. Also such a venire seems to be the first proper process (0 V'idciup. c. 
on an information in the crotvn office, for a debt ciaiinetl by the 
king, as basing been forfeited by a felo de se. * (a) 1 Sduu. %7i. 

Sect. 10 . If it appear by the(i) icturn to such venue, that the (ft) Cromp.iso. 
paity has lands in the county whereby he may be distiuincd, tlic V.**' 

(<) distress infinite shall be .awpided from time to time, until he uiliu 
do appeal, and by force hetcof he shall (d) foifeit on cveiy tie- 7a. 
fault so much as the sheriff shall return upon him in issues. JJiit i* 

if a /fi/n/ be i 4 ituiued on such a venire, a (c) capias, alia'i and iiTiV sii! d Ji! 
jduries, shall issue, &c. 7a. ’ 

D.ill. c. lo2. 

(</) Vide £ D>tnr. Al>r. ii9(3. s.'%. 2 ln»t. 4S3, djl. (e) Lamb. b. 4. c. 0. Crom. IbO, 151. F. Iils. 

p<i3s, 2 .j2 . Dalt. c. 1 o2 . 11 H. 6. 4. Find), 3a2. 

Sect. 11 . It is said in Fitzhei belt’s (y*) Abiidgemeiit, “That (f) F. i'roLu., 
' in ojer and terminer, if the party at the first day make dcfiiilt, a 
man may hav<‘ a venire facias, or a pone per vadios, &c. at his 
election;” the meaning whereof peihaps may be this, that if 
the defi'iidant, being summoned on the venire, do not ajipcar, 
the prosecutor may either take out a secouil venire, or a (g) pone (/>) Vide Fmdi, 
per radios, &c. lint I cannot (A) find any (>xpiess authority, oi , 

piecetlcut. to justify the making either a pone per vadios, &c. or 
a capias, the first process \)n any indictment under the degiec of F. I’m. 2 i.i. 
mayhem or felony, &c. except only where such process is ex- 
pressly given by some statute. ^ 

As to the foul til particular, viz. What is the proper process 
on informations. 


Sect. 12 .^ It seems, that a capias against a (i) commoner, and 
a (A) distringas against a^eer, are the first proper processes on 
ail information for an intrusion on the king’s lands, or for a (1) 
trover and conversion of his goods : and either an attachment (m) 
or sidipoena (n), at the election of the informer, were, by the com- 
mon law, pr#per processes on all informations ^ui tarn on popular 
statutes. And so was a (o) summons in all originals in debt on 
such statutes, in the same manner as in an action of debt at (p) 
common law ; and an (q) attachment, or pone per vadios, 8 Cc. in 
other actions on i^iich statutes, in the same manner as in actions 


(i) Co.Ent. 37 i?. 
307. 379.381. 

1 Coke. 16. 

(A;) Co.Kiit. 397. 
(0 Co.Ent. 390. 
(fii)Co.Ent.30i3j 
366, 367, 368. 
(w) Co.Etil.J70, 
371. 396. 

1 Audr. 48. 

(o) Co. Kill. 168- 
16i. 166. 
Ka&ta], .’>99. 


tipou the case, and in actions of trespass at (r) common law . (lO 3:>2. 

/ - I \y . (,)Co.L«t. 4 3, 

44. 46. S48, 349, 350, 351. lUstal, 406. (> ) 1 uidi, 355. 


Sect. 13. And it is enacted by 21 Jac. 1 . c. 4. by which all 
}>opular suits on penal statutes arc restrained to 'their piopci 
< uniities, as is shewn at large hi the piccediug (s) chapter of In- 0) Vide t. 26 . 
fuiuuliuiis, “ that the like process in every ]^>pular action, bill, 

“ plaint. 
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(/) See Fincli, 
3*5. 352. 355. 
(n) 1 R.Abr. 
463. 780. 703. 
pi. 4. the same 
case. 

Palmer, 449. 

1 Keble, 159. 

2 R. Abr. V77. 


plaint, information, or suit to be commenced, sued, or prosc- 
cuted, by force of, or according to the purport of the said act, be 
“ had and awarded, to all intents and purposes, as in an action of 
" trespass vi et armis at the common law." And (t) conse- 
quently the )>rocess in all such suits must now be by attach- 
ment, or pone per vadios, &c. and after by distress infinite, 
where by the return the party appears to be sufficient, (n) 
otherwise by capias. 


Sect. 14. It is, as 1 take it, the usual , practice of the Crown 
Office, on a criminal information, first, to award a subpoena ; and 
after the return thereof, if no appearance be entered in four 
days, and an affidavit be made of the service of the subpoena, to 
make out a capias of course, where the defendants are informed 
(j ) vi«ic Siilk. against in their private capacity, and a («■) distringas, where they 
arc sued as a corporation aggregate. 

As to the fifth particular, viz. W&at is the proper process on 
appeals, and on indictments of treason, felony, and mayhem. 

(i/) 3 Mod. 265. Sect. 15. It seems certain, that a capias is the first process in 
indictments of (^) treason or felony, and in (2) all appeals 
W I'ixlgoilt/'ia." whether of mayhem or of felony ; from whence it seems reason- 
Fiiicli,' 3 46. able to conclude, that it ought ai|o to be the first process in an 

Fit'll 4h intlictment of mayhem, as well as of felony or treason. 
tJicrc i:« u precedent seemingly contrary. 

As to the sixth particular, viz. How many days there must be 
between the teste and return of all such process. 


Sect. 16. It seems agreed, that there ought to be at least fif- 
(ffl) Co. T.it. 1.3*. teen days between the teste and return of every process awarded 
ff"™ the king’s bench into any («) foreign county. But that tliis 

1 licv. 61. ' is not required in process awarded into the same county wherein 

9 Coke, 110. ii,e court sits. 

As to the Third Point, viz. In what manner such process is 
to be executed. 

(li)palt.c.iS2. Sect. 17. It is laid down as a (6) general rule, that wherever 
Vlbde'wV***" ^hig is a party to the suit, as he certainly is to all informations 

2 Hale’ 202*. niid indictments, the process ought to be executed by the sherilV 

(c) 41 Ass. 17. himself, and not by the bailiff of any franchise, (c) whether it have 
F* Prero**’2i*^ clause tton omittas, &c. or not, and whether the defendant be 
(rf) B? IViirog. within a franchise, or in' the county at large ; for the king’s pre- 
109. ^ rogative shall be preferred to any franchise : but if, is said, (i7) 

*2 c intended only where, in the grant of tlie fran- 

7 . a. 6. all 'pro- ' cliisc, uo mention is made of causes to which the king is a party, 
process, 6cc, 

served on tlic Lord’s day, except in ** treason, felony, and breach of the peace,” as void. 

As to the Fourth Point, viz* What is required by statute in 
relation to process on informations. 

Sect. 18. .It is enacted by 4 and 5 Will, and Mary, c. 18. 
** That no process shall issue on any information to be exhibited 
(e) Sup. c. 26. by, the master of the crown-office, till the prosecutor has given 
si.^6. 10. such a (e) recognizance, as by the said act is directed." Also it 

is 
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is enacted by 18 Eliz. c. 5. Tluit (f) no process shall issue on (/) Sup. c. 2d. 
“ any information on a penal statute, till a special note he made s. jo, n, 42. 

** of the time when such information was exhibited, t!Cc.^^ — 41, 40, ir. 
these matters having been alieady handled in the chapter of Infor- 
insttions in the places cited in the margin, I shall refer the reader 
thither, for the fuller consideration of them. 

As to the Fifth Point, viz. What is the proper process upon 
a default. 


Sect. 19* It seems, that if a defendant appear to an (g) indict- 
ment or {h) appeal of felony, and afterwards, before issue joined, 
make an escape, whether from his (/) bail, or from an actual (4:) 
jirisoii, the capias, aliaSy and plaries, &c. shall be awarded against 
him, unless there had been an exigent before, in which case a new 
(7) exigent shall be immediately awarded. And if the defendant, 
against whom no exigent had been before awarded, make such 
default after issue joined, and an inquest awarded to try it, it 
seems, (w) that a capias, &c. shall be awarded against him ad 
audiendum juraiam. See. and, as I take it, the same day on which 
the capias is returnable, shall be given to the inquest; for it 
seems (;/) agreed, that the inquest shall never he taken by default 
in the case of felony, as it may for an inferior crime. 

127. («) S. P. C. 70. F. Exig. 10. Coronc, 173. B. Waiver cle Clioscs, 39. 

B. Appeal, 54. 

IJut in such case, if the exisent had before been awarded, it 
(o) seems that a new exigent in the common form shall be awarded ; 
and that thereby both the issue and inquest are without day. And 
it is said in some (p) books, that such exigent shall be ad audien- 
dum judicium : but this seems questionable ; since it seems to be 
(?) agreed, that the defendant may save himself from judgment 
by a render at any time before the return of the exigent. 

(Jl^) F. Exig. 10. B. Waiver <]^pho!ies, 39. Corone, 192. 

Sect. 20. It is said (r) by Sir Matthew Hale, that the defendant 
in such case appearing on the exigent, shall plead de novo, because 
the issue and inquest arc ilie by the award of the exigent ; hut 
this seems to be made a quccre by (s) Staiindforde ; and the (/) 
authorities whereon it seems to be chiefly founded are very ob- 
scure, and as it seems may well be understood in this (//) sense, 
that the court may cause the same inquest to come to try the 
same issue, which, according to (ir) lirook, though it be put with- 
out day by the exigent, is not waived by it, unless the defendant 
fail to rendbr himself before the return of it. 


(^) Sum. 21 1. 

2 Halo, 201, 
202 . 

(//) 10 As.s. 13. 
2() Assize, 51 . 
(i) 10 A.ss. 13. 

Kxig. 10. 
(^ii.Croiiip. 150. 
(k) 16 Asa. 51. 
(0 19 11 . 8 . 1 . 
1^. Pr4>coss, 1. 
.scoiiis contrary. 
(?n) S. P. C. 70, 
2 Halo, 224. 

B. Waivor <U; 
Cliu.ses, 39. 

F. Kxig. 10. 
Process, 113. 

16 Aaaizo, 13. 


(o) 26 Ass. 51. 
S. 1*. C. 70. 
Summary, 211. 
B. WaivcT dc 
CJIioacvs, 39. 

F, Exigent, 10. 
C'oroiie, 196. 
(jO 26 Ass. 51. 
Cruniptcin, 150- 
F. Curono, 196. 
Summary, 211. 

(?•) Sum. 211. 

2 Halo, 225. 


(s) S. P. C. 70. 
(/) F. Exig. 10- 
16 Assize, 13. 
(u) F. Cor, 173. 

(a) B. Waivor 
cle Clioscs, .39. 
B. Process, 148. 
B. Exigent, 67. 


The stat. 48 Geo. 3. c. 58. enacts, " That whenever any per- 
son shall be charged with any offence for which he or she may 
“ be prosecuted by indictment or information in his majesty’s 
“ court of king’s bench, not being treason or felony, and the same 
shall be made appear to any judge of the same court by affi- 
“ davit, or by certificate of an indictment, or information being 
" filed against such person in the said court for such offence, it 
shall and may be lawful for such judge to issue his warrant under 
" his hand and seal, and thereby to cause such person to he ap- 
•“ preheiided and brought before him or some other judge of the 

same 



398 


OF PKOCESS. 


Bk.2. 


" name court, or l>cforc some one of his majesty’s justices o^ the 
“ peace, in older to his or her being bound to the king’s majesty 
" with two sufficient sureties, in suck sum as in the said w'arrant 
shall be cxpiessed, with condition to appear in the said eoiiit 
at the time mentioned in such warrant, and to aiisw'er to all and 
singular indictments or informations for any such ofience ; and 
in case any such person shall neglect or refuse to become bound 
as aforesaid, it shall be lawful for such judge or justice rcspec- 
“ lively to commit such person to the common gaol of the county, 
“ city, or place where Ime offence shall haVe been committed, or 
where he or she shall have been apprehended, there to reinuin 
till he or she shall become bound as aforesaid, or shall be dis- 
charged by order of the said court in term time, or of one of 
the judges of the said court in vacation, and the recognizance 
to be thereupon taken shall be returned and filed in the said 
** court, and snail contipue in force until such person shall have 
been acquitted of such offence, or, in case of conviction, shall 
** have received judgment for the same, unless sooner ordered by 
** the said court to be discharged ; and that where any person, 
** either by virtue of such wan ant of committment as aforesaid, 
** or by virtue of an^^ writ of capias ad respondendum, issued out 
of the said court, is now detained, or shall hereafter be com- 
" mitted to and detained in any gaol for want of bail, it shall be 
** lawful for the prosecutor of such indictment or information to 
'' cause a copy thereof to be d^ivei%d to such pei son, or for the 
** gaoler, keeper, or turnkey of the gaol wherein such person is or 
shall be so detained, with a notice thereon indorsed, that unless 
** such person shall, within eight days from the time of such de- 
'' livery of a copy of the indictment or information as aforesaid, 
" cause an appearance, and also a plea or demPtrer to be cnterecl 
" in the said court to such indictment or information, an appear- 
" ance and the plea of not guilty will be entered thereto ig the 
name of such persoq^: and in case he or she shall thereupon, 
** for the said space of eight days after such delivery of a copy of 
“ the indictment or information as aforesaid, neglect to cause an 
appearance, and also a plea or demurrer, to be entered ip the 
said court to such indictment or information, it shall be lawful 
for the prosecutor of such indictment or information, upon an 
** affidavit being made and filed in the said court of the delivery 
of a copy of such indictment or information, with such notice 
** indorsed thereon as aforesaid, to such person, or to such gaoler, 
“ keeper, or turnkey, as the case may be, which affidavit may be 
“ made before any judge or commissioner of the said court 
^ authorized to take affidavits in the snid court, to cause an 
” aqipearance and the plea of not guilty to be entered in the said 
" Gourtto such indtetment or information for such person, and such 
" jhroceedings shall be had thereupon as if the defendant in such 
“ indictment or information Iwd appeared and -^pleaded not guilty, 
** according to the usual course of the said court ; and that if; 
" upon the trial of such indictment or information,, any defendant 
so committed and detained as aforesaid, shall be acquitted of 
all the offence therein charged upon him or her, it .shall be law-; 
ful for the judge before whom such trial shall be had, 
" although he may not be one of the judges of the said court of 

“ king’s 
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kiqg’s bench, to order that such defendant shall be forthwith 

discharged out of custody as to his or her commitment as aforo- 
“ said, and snrh defondaut shall be thereupon discharged nccord- 

“ ingly.” 

Seel. Cl. Before I proceed to the Sixth Point, tiz. What is 2 tiaic, 20 * ki 
the proper process to be awarded after a removal by certiorati, it 
may not he improper to premise some things concerning the 
nalure.of a CcuTtoKAUi. 

1 . ’As to what courts a writ of certiorari lies. 

2. Where the court of king's bench uses a <Hscrctionary powoi 
in granting, denying, and filing a certiorari. 

3. What restraints are put upon a certiorari by statute. 

4. Ilow the fiat for a certiorari is to be signed. 

,~i. To whom a certiorari ought to be directed. 

(>. Where a record may be removed into the couit of king’s 
bench without a certiorari. 

7 . What is to be done by a defendant before the allowance ul 

a certiorari. , 

8. How far a certiorari is a supersedeas to the court below. 

9* In what manner a certiorari is to be returned. 

10. Where a record is removed by a certiorari. 

1 T. What is to be done by tlie court above, where the n'Coril 
is not icmoved. 

As to the First Point, viz. To what courts a certiorari lie<!: 

I shnti endeavour to shew, 

m- 

1 . Whether 0 , certiorari lies to all inferior courts in geiiei.d. 

2. Whether to those of the Cinque Ports. 

.'3. Whether to those of Wales. 

4. Whether to those of London, 

As to the first particular, viz. Whether regularly a certiorari • 
lies to all inferior courts in general. 

Sect. 22 . It seems agreed at this day, that regularly the court Lont^’s Cjsp, 
of king’s bench, having a general (a) supcrintcndency over all oUicr C- 4®* 
courts of criminal jurisdiction, whether they be of an ancient or 
(&) newly created jurisdiction, may award a certiorari as well as s. P. C. 70. 
the court of chancery, to remove the proceedings before any such Rajnw"*!* 
C4mrts, unless the statute or (c) charter which erects them expressly Mod.*386. 
give them an absolute judicature, exempt from such superin- 643. 145. 
tendency; as the (d) statutes concerning the commissioners of the 
Cambridgeshire Fens, &c. are said, by some, to have done. 5 Mo(krq, 446 . 

Sect. Cro. !Eiis. 482 . 

S Burr. 1040. 

1 r>l.ut. 233. 1 Salkeld, 148. 2 Lev. 86. 2 Burr. 319. 1 Lev. 312. Con. 41 Assize. 22. 

TLnimuul, 836. B. Cor. 193. Ccitior.-iri, 8. (A) 1 Salkeld, 144. Loicl Raymond, .580. 148. (c)*. 
f rti. 3 Modem, 93, 91. (r9 1 SUU'ifiu, 296., Con. 1 Kcblc, 43. 2Keblc, 722. 
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‘ («y 1 S«d. *a<j, Sect. S3. And- accordingly it seems to be agreed, that such a 

?? |Mv^ * 145 ^^* certiorari lies to (e) jusUces in eyre} to justices of (f) gaol- 
4 Inst. «* 94 , * 95 ., delivery; to the court of a (g-) county palatine; and -to the (A) 
(/)! Salk. 144.' college of physicians, having a special power by statute to line 
ratrlS**’u8’ imprison for certain offences ; to justices of peace, J5cc. e^en 
(g) sHod. 3 * 9 , in such (i) cases which they are empowered by statute finally to 
sso. 836. hear and determine ; rmd also to (A) commissioners of sewers, 
^Ba^moad, notwithstanding the clause in 13 Eliz. c. 9. s. 5. “ that the said 
Cowper, 749. ** Commissioners shall not be compelled to make any certificate or 

3 Lev. *33. rctum of their commissions, or of their ordinances, laws, or 
i^alkeld, 146. «« doings, &c. for it hath been adjudged (/) that this is intended 
1 b! Abr. 395. to exempt them from returning their orders into chancery, as by 
A]eyii,49. the Statute of 23 Hen. 8. c. 5. they were obliged to do, and shall 
construed to take away the superintendency of the court 
1 Hnlc, *i38.* of king’s bench, without express words. ■ 

Douglas* 723b 

5 & 6 W. & M. c. 11. Bs 5« (h) Carthew* 194. 421* 491. 1 Solk. 44. «'}96. (i) 3 Modem* 93* 94. 

(k) 1 Salkeld* 145. Strange* ^9. Fort. 374. Id* Raymond* 469. 8 Modern* S31. 1 KebU’* 129. 
March* 196* 197. 199. Raymond* 186. (0 1 Modern, 44, 45. Ld. Raymond* 469. Douglas* 531*. 

1 Ven. 67. 1 Xeviuz* 288, Raymond* 186« C* Jac. 336. Bunb. 61. Strange* 1263. Burrow* 

1042. 1 Lev. 288. 1 V«n. 66* 67* 68. 

Reicv’ 1” remove a presentment in a court-lect, and when- 

ton. 36 ' .removed, the presentment is traversable (m); to remove examina- 
Geo. s. tions taken before justices of the peace in pursuance of the 2 and 

^ a jurisdiction created by a private act 

Mym. 580 . of parliament (o) ; to remove proceedings before commissioners 
(q) Doug. 749. of bankrupts (p) ; to remove proceedings in an action from the 

Counties palatine (q) ; to remove informations before 
m9. 9^' justices of assize jagainst a parson for non-residence (r) ; to re- 
ft) Sir*. 900. move an indictment for not doing statute labour on the hi^way 
1^3^**^^ repairing a bridge (f); to the quarter-sessions of ‘a 

f»yi*Str.470-., corporation (it). So mso to remove proceedings before tw’o jus- 
re) tBpr. 1040. tices (v); as orders of conviction on the Conventicle Act, 22 Car. 
0)f order on an appeal from scavengers rate (y); an 

(.)4jBiiir.S344. order of bastardy if applied for in six months (z). wiSo also it lies 
' to remove an inquisition taken by the sheriff under a private act 

, of parliament, and the verdict and judgment thereon (u). . 

As to the second particular, viz. Whether a certiorari lies to the 
courts of the Cinque Ports. 


(b) C.Car.S53, 
353. 364. 391. 

1 B. Abr. 395. 
Style, 14. 

S Hale. 313. 

(e) 3 Lev. 86. 

1 Siderlin. 356.'* 
3Keble,l54. 
<d) 1 B. Abb 
395. 

3 Burrow, 849* 
(e) VideCjl^ 
910, 911. 

Palm. 54, 55/ , 
56. 96. 

C. Jac. 531. 

1 Siderfin. 5Sf . 
Uudr.475.47^ 


Sect. 24. It hath been aiRudged, that such. a certiorari lies to 
such courts to remove an (o) itidictnieut of sodomy there found, 
or an (c) order made by the justices of peace at a sessions there 
holden. It is said indeed, by (d) Rolle, that the reason why such 
an indictment may be removed is, because 'the offence is made 
felony by a late statute, and therefore the courts of the Cinque 
Ports cannot hold plea of it without a new charter ; by which it 
seems to be implied, that, in. his opinion, indictmeuts in such 
courts of crimes whereqf they have jurisdiction, are not remove- 
able. . But the other books above cited seem to speak generally 
of all indictments, and to lay it down as a rule, that the privilege 
of.^e couit of the Cinque Ports, used time ‘out of mind, tliat 
writ doth not run there, is to be intended only of civil 
between party and party^ 

As 
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A* to the third particular, viz. Whether a ceftiorari lies to the 
courts of Wales. 


Sect. 25. It seems to be settled, that sutdi a eerttwari lies to 
removeany iudictiiient taken in Wales for a crime not capital, (J' )> 
either at the (g) grand sessions or at a {hy sessions of wie peace : 
but it is (i) said, that it hath never been granted to remove mi 
appeal from Wales; (J) neither doth it seem to be clearly seized, 
that it lies to remove an indictment of felony from thence, for 
such indictments ‘are never (Jc) quashed, as indictments for inferior 
crimes are. 


(1) VideRww. 
Althocs, 8 Mod. 
135. 

where an in* 
dictinent for 
murder was re- 
moved* 

Scniiige« 55S. 
Wilson, 320. 
Atkins, t7$. 
IHf. 


8 Modem, 146. Rex o* Griffith, where the court granted a certhrmi to remove an Indictment for a mis- 
demeanour, 3 Term Rep, 658, (g) t R. Abr. 39i. . 3 Roll, 38, 39. C. Jac. 484. Popn^> 144* 

3 Koble, 471. Cowper, 751. [Note 3.] C. Car, 348. Ld. Raymond, 581. 1 Hale, 157. Swaiige, 
704. (h) 1 Salkeld, 146. Vide 4 Burrow, 3457. It lies aluo to Berwick, and to othw dominions of 
the Crown. 3 Burrow, 835. 856, 861. 1 Strange, 104. (0 C. Car. 348. 3 Kcble, 797, 798» 1 

Modern, 64. 68. 3 iCebIc, 68.5. 734. C. Car. 331, 333. 1 R. Abr. 394. 1 Ventris, 93. 146. 1 Hale, 

158. {k) Vide c. 35. 8. 146. 


Neither do I find it agreed, (7) in what manner the king's bench ^ 

shall proceed on any indictment removed from Wales. a K«b. 786,734. 


But it is said, that an indictment of felony so removed^ may (m)SKeble, 
be tried in the next (m) English county, by force of (?i) 26 lien. 8.^ 146. 

c. . But it seems (o) agreed, that the statute extends not to Bn Abr*394, 

8. 41, 48. Pwry’s Caso, Cases in C- L. 101 . (a) C. Car. 848. 2 Kcb. 797. 1 Vent 146. 2 Hale, _ 

157. SeeB.1. B. B. H. 165. Lord Raymond, 561. 580. 3 Bac. Abr. 3<H. * BufWW, 835 to &>8. 

Douglas, 751. \ 


As to the fourth particular, viz* Whether a certiorari lies to 
the courts of London. 

26. It seems to be admitted in the late (p) Reports, that 
a certiorari may be granted to remove any indictment from Lon- iBwwtr.SM . 
don or i^liddlesex ; but it is (9) said, that ho who prays it ought 
to give three days notice to the other side. Also it is said, (r) g * 

that by a certiorari to Loudon, the tenor of the indictment only iiardreif, 4^. 
shall be removed by the city charters. And it ^ seems (s) that 
anciently that ci^ insisted on a privilege, that all indictments and ywo 5 ^6 W.* 
proceedings of any cause, except felony, should be tried and de- 4 m. c. ii. 
termined there, and not elsewhere. 

an indlctinent from Hick I’s Hall for Bigamy tbe consent of the prosecutor mnst Ij® 

Cowp. 283. j or for forgery from the Old Batley, btra. 717. (rj 1 Kcble, 858. 1 ShL isn. •SO, vMo 
c. 85. s. 97. («) C. Car. 188. 865. 

As to the Sbc<5njd Point, viz. Where the court of king's^,, 
bench uses a discretionary power in granting, denying, and filing 
a certiorari. 


Sect. 27. It hath been (^) adjudged, that wherever a certiorafi 
is by law grantable for an indictment, the court is bound of right iibd. 390. 
to award it at the instance of the king, because every indictment 4CWit fiats fi45* 
is the suit of the king, and he has a prerogative of suing it in 
what court he pleases. But it seems to be agreed, that it is left gjg' 971. jgos. 

to 1.515. 

V V * , 1 . «piirrow,861. 

(t) Pas. 5 Gao. 1. Burrow, 2456, Strange, 609. 8 Modern, SSL ^ Mod, 41. 

VOL. II. D D ' * 
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to the discretion of the court either to grant or deny it at the 
prayer of the defendant. (1) 

# 

(u) 1 Salk. 144. And agreeably hereto, it is laid (u) down as a general rule, that 
treble 4 court will never grant it for the removal of an indictment be- 

Far.^it^B. ' fore justices of gaol-delivery, without some special cause; (v) as 
(«) i Salk. ISO. wheie there is just reason to apprehend that the court below may 
unreasonably prejudiced against the defendant; (ar) or where 
there is so much difficulty in the case, that the judge below desires 
( m ) 1 Salk. 149. that it may be determined in the king’s bench (y ) ; or where the 
1 Mo^ra*'4i^* hitig himself gives a special direction ‘that the cause shall be 
Ld. Ray. 938. removed ; or where the (z) prosecution appears to be for a matter 
(c) 1 Salk. 151. not properly criminal. 

(a) 1 Sid. 54. Sect. 28. It seems, (a) that the court will not ordinarily, at the 
prayer of the defendant, grant a certioran for the removal of an 
indictment of perjury, or forgery, or other heinous misdemeanor; 
for such crimes deserve all possible discountenance, and the 
certiorari might delay, if not wholly discourage, their prosecution. 


(6) 1 Salk. 145. Sect. 29. Also it is said, (A) that the court of king’s bench will 
thrrascafJames gfaut a certiorari for a conviction of a recusancy upon a 

DukeofYwk. default at sessions ; because by the (r) statute such convictions 
ButtliisMMnga- are to be removed into the exchequer, and fiom thence process 
i*c! ** awarded upon them. But the court of king’s bench can- 

Vs. 9 . ’ * * not proceed upon them, and thercfoie will not suffer them to 
Vide B. 1, come thither, lest the statute should be evaded. 


(*) It h Mdd tlic Sect. 30. It seems from the Year Book of If) Edw. 4. that it 

the wu'e^ ** good objection against the granting a certiorari, that i.ssuc is 

Cartbew,* 6. joined in tlie court below, and a venire awarded for the trial of 

(d) 15 Rd. 4. 6. It. (*) For it appears by that (d) book, whci e a certiorari had 
B. Ckmne, 158. been granted iu such a case, that the eouit, beii^ afterwards 
appiised of the matter, remanded the cause. 


» 1 Salk. 149. 
Ld. Raymond, 


137. 991. 1.378. 
5 Modem, 17. 
Cartliew, 5. 
Strange, 618. 


18*7. 

Burrow, 749. 
8 Mod. 319. 


Sect. .31. It seems (e) agreed, that a certiorari shall neier be 
granted to remove an indictment or appeal after a convictiou,* 
unless for some special cause; as where the judge below is 
doubtful what judgment is proper to be given ; for unless there 
be some such icason, the judge who tried the cause shall not be 
pt^vented fiom giving judgment in it ; for it cannot be intended 
but that he is best acquainted with the circumstances of it, and 
consequently best able to judge what fine, or other punishment, 
is proper for it. 


1 1 Sid. 895. Sect. 32. But it hath been adjudged, (J") that a certiorari for 
-cb. 81 , 88, ibe removal of a presentment before justices in eyre of a matter 
which is inquirable and punishable by the forest law only, shall 
. not be granted before, but only after conviction ; for if it should 
be granted before, the offence would be dispunishable : but it 

may 


fl) This akcohite right to a rerfiuran relates only 
to cases where tl|^ crown itself, prusecuting by the 
attomeygeiicral.^iS. specially concerned, 1 Terra 
Be^ 89. and whert.tae asattcr is prosecuted by a 
private person, in Im uune of the rrowii, it issues 
uuleta sufficient cause is shewn against it. But on 


an appliration for it by a defendant, there must be 
a special grourd laid to induce the conrt to grant 
it. 4 Burron , 8458. Stiange, 583. 549. 1 Bar. 

K. B. 415. 8 Bar. K. B. 447. l77. Andrews, 

87. 4 Teim Rep. 161. 
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may be granted after conviction, in order to give the party, the 

right of whose freehold is concerned in it, an opportunity so far 4 hl*t!’ 29 .t, 29 S, 

to (g) travese it. i Kdw. 3. 48. 

B. Forest, 3. I Siderfin, ^96. 2 Kcble, 81, 82* 


Sect. 33. Tlie court has (h) refused to grant a certiorari to re- (^0 Rex v. 
move a recognizance before justices of oyer and terminer, &c. ^ 
because the court below is most proper to judge, upon the whole 
circumstances of the case, which are equitably to be considered, 
whether it ought to be estreated or not. 

Seel. 34. There is a rule in the court of king’s bench, that no 
order of commissioners of sewers ought to be filed without 
notice given to the parties concerned. Also it is every (/) day’s (0 Vide rSolk. 
practice of that court, before it will suffer the return of a rer/i- g^jl'cblo. i57. 
orari for the removal of the order of such coinniissioiicrs to be seems contrary, 
filed, to hear afiida\its concornitig the facts whereon they are 
grounded : and if the matter shall still appear doubtful, to direct 
the trial of feigned issues, aitil either to file the return, or supersede 
the certiorari, and gram a procedendo, as sliail appear to be most 
reasonable, for the trial of such issues, and to give (fc) costs (J|^Vidc 2 Keb. 
against the prosecutor of the cerliorari, if it appear to have been ’ 
groundless. 


+ But a certiorari to bring up aii order for the removal of their Strange, 609. 
clerk, is of common right, aiul not discretionary* 


Also the court of king’s bench hath refused to grant a certi^ JRcx v. Ilitson, t 
orari to remove the record anti proceedings of a ct)urt-leet, in i'cmi llcp. 184. 
order to inquire into th<; property of an amerciament where the 
fine has been estreated into the lJutchy Court of Lancaster. 


+ Also the court will not grant a cerliorari to a defendant after Rex v. Sparrow, 
he has appealed to the sessions pending such appeal. 

+ Also the court tv411 not grant a certiorari to remove the Rex u. King, « 

assessments of the land tax. Term Rep. 234* 

% 

+ Also the court will not grant a certiorari to remove a poor King, s 
rate. Term itep. ass. 


As to the Third Point, viz. What restraints have been put 
by the statute upon the granting a certiorari. 

Sect. 35. By i and 2 Ph. and Mary, c. 13. s. 7. it is enacted, gLd.Bayinond, 
“ That no writs of habeas corpus, or certiorari, shall be granted to t3V9. 

*' remove any prisoner out of any gaol, or to remove any rccogni- 

zance, except the same writs be signed (/) with the proper hands (i) Vide Salk* 
** of the chief justice, or, in his absence, of one of the justices of 150 . 

“ the court out of which the same writ shall be awarded or made; * Strange, 89S. 

upon pain that he that writeth any such writs, not being signed 
" as is aforesaid, to ft^feit for every such writ five pounds.” 

Sect. 36. By 5 and 6 Will, and Mary, c. 1 1 . also it is enacted. 

That in Term-time, no writ of certiorari whatsoever, at the pro- 
** secution of any party indicted, be granted out of the king’s^ 

bench to remove any indictment or presentment from aiiy Bumw, 4Sl. 
general quarter-sessions, before trial, but upon motion o£ 

D D 2 ** counsel 
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" counsel and by rule of court made m open court.” But it is 
provided, “ That in vacation such writ may be granted by any 
justices of the said court, whose names shall be indorsed 
thereon, and also the name of the person at whose instance it 
" is granted.” 

As to the Fourth Point, viz. How the Jiat for a certiorari is 
to be signed. 


1 Salk. ]>i0. Sect, 37. It is said, (m)that if a certiorari be taken out in vaca- 
i, 133. tion, and tested of the precedent term, the Jiat for it must be 
signed by some judge of the court, some time before the essoin-day 
of the subsequent term, otherwise it is irregular, and the court 
upon motion will order a procedetido. But it is said, that there 
is no need of any judge to sign the writ of certiorari itself, but 
only in such cases wherein it is required by statute. 

As to the Fifth Point, viz. To whom the writ of certiorari 
is to be granted. 


(n) 5 Keb. 13. 

4 H. 6. 16. 16. 
S. P. C. 64. 
Hobart, 135. 

(o) Dalt. c. 134. 
Style, 371. 

2 Levinz, 223. 
Jlastal, 110. 

(p) See the 
cases cited to 
the other parts 
of this section. 

(q) Dyer, 163. 

(r) Reg. 74. 78. 
Rastal, 65. 263. 
(s}Reg.'Jud.76. 
Sup. c. 9. s. 42. 
(f) 2 Hale, 211. 
C. Car. 252, 253, 


Sect. 38. It seems, that notwithstanding (n) regularly it ought 
to be directed to the judge of the inferior court, yet in some cases 
it may be directed to the proper (o) officer known to have the 
custody of the record to be removed, and in some other cases to 
(p) others, as shall be most agreeable to the usual course of 
approved precedents, which (y) seems to be the best guide 
whereby to judge of this matter. And accordingly it seems, that 
for an indictment or confession of an approver before a coroner, 
it shall be directed to tiie coroner alone ; (r) and for an appeal, 
both (s) to the sheriff and coroner ; and for an indictment in the 
Cinque Ports, to the (/) mayor and jurats; and for an indictment 
at an assize in a county palatine, to the chancellor of such (u) 
county, who shall send for it to the justices of assize. 

, 264. (u) 1 Lev. 223. 3 Keblc, 279. 


(®) 2 Kcb. 730. 
8 II. 4. 3. 5. 

C. Jac. 669. 

21 II. 7. 1. 


Strange, 470. 
(.V) Dyer, 163. 
^^stal, 439. 


^ lust. 424. 

2 R. Abr. 629. 
(s) B. Certio. 9. 
Indictment, 23. 
43 Assize, 40. 
(a) B. Kec. 81. 


(b) 1 Reg. Jud. 
70. 77. 

Rastal, 263. 

(<?) Reg. Orig. 
90. 

F. N. B. 81. 

(d ) Lamb, b. 4. 
c. 7. 

( 1 ) 2 II. 7 . 1. 


Sect. 39. I(thc person who ought to certify a record, as a jus- 
tice of peace, (r) See. who hath taken a recognizance. See. or a (p) 
judge of nisi prius, who hath taken a verdict, or a (r) coroner, who 
hath taken an inquest, Stc. happen to die, having such a record 
in his custody, it seems, that a certiorari may be directed to his 
executor or administrator to certify it. (a) Also it hath been 
adjudged, that it may be directed to a justice of assize to certify 
a record of assize taken before his companion in his absence. 

11 II. 7. 5. 

Sect. 40. All the precedents I am able to find of certioraris for 
the removal either of (6) indictments or (c) recognizances from 
sessions, are directed either to the justices of peace for the 
county generally, or to some of them in particular by name, and 
not to the custos rotuhrum; and according^to {jJ) Eambard, they 
are never directed to him. Yet it is taken for granted in the (e) 
Year Book of Henry the Seventh, that after a recognizance for 
the peace is brought in to the custos rotulorum, it shall be certified 
by him. But surely, if the certiorari be directed generally to the 
justices of the county or any one of them, it may be as well re- 
turned by any of them as by the custos rotulorum. And I question 

whether 
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whether it can be well {f) returned by him, unless he ,do it as a (j'y nob. 135. 
justice of peace, naming himself such ? But if there are suffi- 
cient precedents to warrant the directing the certiorari to him as 
custos rotulorum, there can be no doubt but that a return by him 
as such M'ill be good. 

And it has been adjudged, that a third person cannot object Daniel v. 
to the misdirection of a certiorari to remove a cause from an in- 
ferior court, if the proper officer in whose keeping the record was, 
waive the objection and return the record upon such writ. 

As to the Sixth Point, viz. Where a record may be removed 
into the court of king’s bench w’ithout any writ of certiorari. 

Sect. 41. It seems agreed, that if (g) a justice of peace, or (g) DaU.c. 134 . 
other judge of record, having taken a recognizance, or inquisition, Jainib.b.4.c./. 
or recorded a riot, or done any other executory matter, within his 
jurisdiction, have still continued in the same commission, &.c. 64. 
without any interruption, the court of king’s bench shall receive 8 11 . 4 . 4 . 5 .^ - 
such record from his hands, without any writ of certiorari. Also cr'*’i 63 ^* 
it seems to be {h) agreed, that upon the death of both the justices 2 insc 484. 
of assize, the clerk of the assize may, without any certior«rt, bring See Mareh, ti 8 , 
in the records of the verdicts of nisi prim : but that the (i) cxecu- jj 
tors or administrators of a judge can in no case bring in a record lUstal, 43*9. 
without a writ to authorize them to do it. Also it seems to be 8 11.4. 4. 

(A:) agreed, that no record which is executed as by acquittal, &c. ^m*b*l?*^c** 
can be brought into a higher court without a writ. And it seems 7. f, 517! 
to be the stronger (/) opinion, that neither a justice who is out of Cramp. 1S3. 
commission at the time, or one who has been out of commission, 
but is afterwards restored, can certify any record without a writ u. Car. d’ At- 

of certiorari. torney. 9. 

li. Hccord, 17. 

64. D^cr, 163. Ra.stal, 438. Brook, tit. Certiorari, pi. 9. 

i* As to the Seventh Point, viz. What is to’be done before 
the allowance of a certiorari. 

I shall consider, 

i* 1 . What is to be done by a defendant before the allowance 
of a certiorari to remove an indictment. 

i* 2 . What is to he done before the removal of a judgment or 
order. 

As to the first particular, viz. What is to to be done by a de- 
fendant before the removal of an indictment. 

Sect. 42. By 21 Jac. 1 . c. 8. s. 7, 8. it is enacted, “ That all A feme covert 
" writs of certiorari for 'the removal of any indictment of riot, “ not w>ti»n 
** forcible entry, or of assault and battery, at any quarter-sessions And sureties, 

" of the peace, or otherwise, shall be delivered at some quarter- 2 Hale, 213. 

** sessions of the peace in open court ; and that the party indictetl 
** shall, before the allowance thereof, become bound to the pro- 
" secutor in lOf. with sufficient sureties, as the justices of peace, 

** at their quarter-sessions, shall think fit, with condition to pay 

unto such prosecutor, within one month after conviction, such 

reasonable costs and damages as the said justices of peace of 

such counties where such indictments shall be found, in the 

“ said 
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(m) I Kcbic, 
««5. 7«7. 

Vide inf. s. 61 « 

(n) Vide 1 Keb. 
33. 

6 Mod. 246. 

2 Salkeld, 564. 
'^FarrcbJy, 10. 


(o) Shower, 336. 


It is said this 
act relates only 
to quarter-ses- 
sions of the 
peace, not to ia- 
dictnicnts for 
for perjury 
found at Hicks’s 
hall, which is 
before the jus- 
tices as justices 
of oyer and t(*r- 
iniiier. Burr. 
1462. 

For the sessions 
there sit in both 
capacities, and 
draw up their 
orders with one 
title or with the 
Ollier, according 
to the degree of 
the offence, and 
the certiorari are 
directed accord- 
ingly, Burr. 11. 
10 Mod. 193. 
205. 278. 

(p) Viz. By 
force of 8 iiiid 
9 Ciuil. 3. 33. 
(v) Viz. By 8 
and 9 Giiil. 3. 
33. 


** said sessions of the peace, shall assess or allow \ and in default 
^ thereof, it shall be lawful for the said justice to proceed to trial 
" of such indictments, any such writs of certiorari notwithstand- 
iiig-” 

It is observable, that these statutes do not (m) extend to all 
iiidictincnts at sessions in general, but only to those particular 
ones therein mentioned. 

Sect. 43. But this defect was in a great measure (w) supplied 
by the rules of the court of king’s bench, which, upon the remo- 
val of an indictment from London or Middlesex, required a re- 
cognizance from the defendant to carry down the record to trial 
the same term on which the certiorari w^as returnable, or the 
sittings after ; and on the removal of an indictment from other 
counties'^o), required such recognizance for a trial at the next 
assizes. 

Sect. 44. And agreeably hereto, it is enacted by 5 and 6 Will. 
& Mary, c. 11. and 8 & 9 Will. 3. c. 33. ** That all the par- 
** ties indicted at a general or quarter sessions of the peace, pro- 
** secuthig certiorari, before the allowance thereof, shall find two 
sutlicieiit niaiiucaptors who shall enter into a recognizance in 
the sum of 20/. before one or more justices of the peace of the 
** coutiiy or place, (or (/>) else before one of the judges of the 
kiiig*s bench, in which ease such judge shall make mention of 
it under his hand, on the back of the writ,) and the recogni- 
zatice shall be with condition, at the return of such writ to 
appear and plead to the indictment or prcseiil^nent in the 
** court of king’s bench, and at his own costs to procure the issue 
that shall be joined upon the said indictment or presentment, 
** or any pica relating thereto, to be tried at the next assizes for 
the county wherein the indictment was found after such certio- 
rari shall be returnable, if not in London, Westminster, or 
'' Middlesex ; and if there, then, to cause it to be tried the next 
** term after wdiereiii such certiorari shall be granted, or at the 
** sitting after the said term, if the court of king’s beiicli shall 
not appoint any time for the trial thereof ; and if any other 
time shall be appointed by the Court, and then at such other 
time, and to give due notice of such trial to the prosecutor, or 
'' his clerk, in court; and (r/) also, that the party or parties pro- 
** scenting such certiorari sliall appear from day to day in the 
** said court of king’s bench, and not depart until he or they shall 
be discharged by the said court : And such recognizances, cer- 
tiorarisy and iiidictiiients, sliall bo tiled in the king’s bench, and 
the name of the prosecutor (if lie be. the party grieved or in- 
jured) or some public otlicer, indorsed on the back ot the iii- 
dictmciit ; and if the person prosecuting such certiorari, being 
** the defendant, shall not, before allowance thereof, procure such 
** niaiiucaptors to be found as aforesaid, the justices of the peace. 
“ shall and may proceed to trial of the indictment notwithstand- 
ing such certiorari"^ 

Scct^ 45. And it is farther enacted by the said statute of 5 and 
Will. & Mary, c. 11. That if the defendant prosecuting 
such certiorari, be convicted, the king’s bench shall give rea- 

sonabic 



Ch. 27. 


407 


•OF PROCESS BY CERTIORARI. 


" sonablc costs to the pi'odccutoi'i if ht5 hv tlic party grieved or 
** injured, or be a civil officer who shall prosecute on account ot 
" any fact that concerned him as officer to prosecute or present, 

(r) which costs shall be taxed according to the course of the (r) i WiU. 139. 
said court ; and the prosecutor, for the recovery of such costs, i Tenn 

shall, within ten days after deiiiaiid (s) made of the defendant, p, ^ 04 )' 

** and refusal of payment on oath, have an attachment granted 
" against the defendant by the said court for such his contempt ; 
and the said recognizance shall not l)e discharged till the costs 
so taxed shall be paid.’^ 

Sect. 4f). And the like in effect is enacted by the said statute 
of5 &() Will, and Mary, c. 1 1 . sect. 5. concerning the removal 
of indictments by certiorari within the counties palatine of Ches- 
ter, Lancaster and Durham. 

In the construction of these statutes, the following points 
seem most remarkable. 


Seel. 47 . First, That notwithstanding, by the express words, 
justices of j)eace may proceed to trial of the indictments, iiot- 
w'ithstanding the certiorari^ if a proper recognizance be not given, 
yet they will be in contempt to the Court that awarded the rcr- 
liorari, if they make no (/) return to it; for all writs must be (t) 1 Kcb. 225 . 
obeyed, unless good cause be shewn to the contrary; and the 2 :u. 59U. 903. 
proper way of shewdng is to return it. ^ Sid. 70 . 


Sect. 48. Secondly, That it appears from the manifest pur- 
port of these statutes, that they extend only to cerlioraris pro- 
cured by persons indicted ; from whence it follows, that those 
which are procured by the prosecutor of an indictment, remain 
as they were at (//) common law. 


00 r> Mod. 42 . 
246. 


Sect. 4y. Thirdly, That (t) these statutes, being in the affir- (j) 2 Salk. 564. 
mative, as to the taking of recognizances, do not take away the 
power which the justices of the king’s bench have by the com- 600 ! 659,' 
mon Ijiw of taking recognizances upon their granting cerlioraris ; 
from w'hence it follows, that if any such justice, granting a ccr- 
tiorariy shall take* a recognizance variant from that prescribed by 
the act, either as to the sum or condition, &c. such recognizance 
will have the same force as it would have had, if these statutes 
had not been made ; but it is said, that the certiorari^ if procured 
by the defendant, will not in such case be a supersedeas to tlie 
proceedings below', as it w’ould have been at the common law ; 
for the statutes seem to be express, that the sessions may pro- 
ceed notwithstanding any certiorari procured by a defendant, 
whereon such a recognizance is not given as is expressly pre- 
scribed. 


Sect. 50. Fourthly, That if the persons offering to be sure- 
ties appear to be worth twenty pounds, the justices {y) cannot re- (y) March, 27. 
fuse them. 


Sect. 51 . Fifthly, That if divers be indicted ( 2 ) in the same (s) March, 27. 
indictment, and some of them find sureties, and others not, the 
indictment ought to be removed as to those who find sureties 

(because 
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(a) lKeb.23i. (because they shall not be pcf^judiced by the default of others). 

Marah some say, it shall be removed as to the others also. 

(b) 1 Salk. 55. Sect. 5Q. SixTHi-Y, (<f) That the master of the crown-office. 

Wallace taxing the costs, ought only to consider those which are sub- 
Alich.'i4Gco.s.' sequent to the certiorari. 


SaycrN Lrfiw of 
CostN, 268 . 

2 Lcl. liny. 854. 
Strange, 1165. 
10 Mod. 105. 


{c) 1 Salk. 55. 


Sect. 53. Seventhly, That the prosecutor, by accepting the 
costs so taxed, is not restrained from aggravating the fine to be 
set on the defendant, because he has a right to sucli costs by the 
express wdrds of the statutes ; and therefore the defendjltat can 
claim no indulgence from having paid them : — but in otlier cases, 
after a prosecutor has accepted costs from a defendant, he can- 
not by the rules of the court, aggravate his fine ; because in such 
cases, having no right to demand costs, if he lake tiieni at all, he 
must take them by way of satisfaction of the wrong; after which 
it is unreasonable in him to harass the defendant. And this I 
take to be a common practice ; though in (r) Salkeld's Reports 
there seems to be a note to the contrary. 


1 WiU.^39. 

1 Burr. 54.451. 


+ Eighthly, That the clause in the act respecting the pay- 
ment of costs does not extend to a prosecutor, even when bound 
over by the magistrate to prosecute, unless he be either a civil 
ofllccr, or a party injured. And it is immaterial, wdiether the 
name be on the back of the indictment or not, provided it be 
proved by affidavit that the prosecutor is in fact a party injured 
or a civil officer. 


4 Burr. 2126. Ninthly, That if the prosecutor has received a third part of 

the fine, and then applies for his costs under the recognizance, 
the court wall order what he has received to be deducted from 
the amount of the taxation. 


Tenthly, That the payment of a fine does not discharge 
57 ^ ’ the defendant’s recognizance for the costs. 


Ri!x r. Cliain- Eleventhly, That Oil taxation, costs become a vested 

debt, and the personal representatives of the person to whom 
% ‘ ’ they were due may proceed to recover them. 


1 Burr. 11. ‘|- Twelvthi.y, That the court wall not order the recognizance 

Burr.V/ea ^ defendant to stand as a security of the costs of the prosecu- 

tor, if sucli recognizance be as at common law, and not upon the 
statute. But if tlie defendant forfeit liis recognizance under the 
statut^ such recognizance shall stand as a security to the prose- 
cutor for his costs (if taxed) for the defendant’s not going on to 
trial pursuant to the condition, notwithstanding he was after- 
wards acquitted, and the prosecutor had taken him in execution 
for the amount of them. 


54. Thieteenthly, (d) That notwithstanding the con- 
StfMgc, 946. dition of the recognizance seems to be express, that the defend- 
ant shall procure a trial at the next assizes, &c. yet it shall not 
be forfeited, unless the prosecutor of the indictment give rules 
according to the course of the court. 

(0lSalk.SB0. 

]^x V. Somers, Sect. 55. Folrteenthly, That after such(e) recognizance is 
Sed vidc^cxv! forfeited by the defendant’s not procuring a trial according to the 
Gale, 1 Geo. s/ purport 
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purport of the condition, the court, will not hear any motion to 
quash the indictment, or certiorari*' 

•j- As to the second particular, vi:s* What is to be done before 
the removal of a judgment or order. 

+ Sect. 56. By 5 Geo. 2. c. 10. it is recited, " Whereas in Uow the Ger- 
many cases his Majesty’s Justices of the peace by law are ein- shall 
powered to give or make Judgments or orders ; and divers writs ji^rfg,nenis"auT 
of certiorari have been procured to remove such judgments or orders, &c. 
orders into his Majesty’s court of king’s bench at Westminster, 
ill hopes thereby to discourage and weary out the parties con- 
cerned in such judgments qr orders by great delays and ex- 
penses and enacted, “ That no certiorari shall be allowed to 
remove any such Judgment or order, unless the party or parlies 
prosecuting such certiorari, before the allowance thereof, shall 
" enter into a recognizance, with siiilicient sureties, before one or 
more Justices of the peace of the county or places, or before 
the Justices at their general quarter-sessions, or general ses- 
sions, where such Judgment or order shall have been given or 
'' made, or before any one of his Majesty’s justices of the said 
court of king’s bench, in the sum of fifty pounds, with condi- 
tion to prosecute the same at his or their own costs and 
** charges wdth eftect, without any wilful or affected delay, and to 
" pay tlie party or parties in whose favour and for whose benefit 
** such Judgment or order was given or made, wdthin one month 
after the said order or Judgment shall be confirmed, their full 
** costs and charges, to be taxed according to the course of the 
court where such Judgments or orders shall be confirmed; and 
" in case the parties or party prosecuting such certiorari shall not 
'' enter into such recognizance, gr shall not perform the condi- 
tions aforesaid, it shall and may be lawful for the said Justices 
to proceed and make such further order or orders for the be- 
“ nefit of the i)arty or parties for whom such Judgment shall be 
given, ill such manner as if no certiorari had been granted.” 

'Y And by 5 Geo. 2. c. 19. «• 3- That the recognizance shall How rccogm- 
be certified to the king’s bench, and there filed with the certio^ ^ 

rari, and order or Judgment thereby removed ; and if the said costs recovered, 
order or Judgment shall be confirmed by the said court, the 
persons intitled to such costs for the recovery thereof, within 
** ten days after demand made of the ])crson or persons who 
'' ought to pay the said costs, upon oath made of making such 
'' demand and refusal, shall have an attachment for contempt, and 
** the recognizance shall not be discharged until the costs shall be 
paid, and the order so confirmed complied with and obeyed.” 

+ And for the better preventing vexatious delays and expense. For what pro- 
occasioned by the suing forth writs of certiorari for the removal ceedings are not 
of convictions. Judgments, orders, and other proceedings before 391 . 

Justices of the peace, it is further enacted by 13 Geo. 2. c. 18. 
sect. 5. That no writ of certiorari shall be granted, issued 
** forth, or allowed to removje any conviction. Judgment, order, 

" or other proceeding had or made by or before any Justice or 
‘^justices of the peace of any county, city, borough, town cor- 
porate, or liberty, or the respective general or quarter ses- 

" sions 
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Rex V. llowletj 
1 Wils. 35. 

Rex tJ.Boiighcy, 
4 Term Rep. 
381. 

Rex v.Boiiglicyi 
4 Term Rep. 
381. 

Rex ti. Madley, 
3 Stra. 1198. 


Rex V. Eilg- 
w(»rrli, 4 Term 
Rep. :^18. 


Rex V. Jenkin- 
8011 , 1 Term 
Rep. 83. 


Rt'\ r. Bass, 
6 Term llup. 

351. 


Rex V. Liston, 
6 Term Rep. 

338 . 


(/) C.Cai'.361. 
1 Sulk. 148. 
Yelvertoii, 32. 
March, 27. 
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** sions thereof, unless such certiorari be moved or applied for 
*' within six calendar months next after such conviction, judg- 
** ment, order or other proceedings shall be so had or made ; and 

unless it be duly proved upon oath, that the said party or par- 
** ties suing forth the same, hath or have given six days notice 

thereof in writing to the justice or justices, or to two of them 
“ (if so many there be), by and before whom such conviction, 

judgment, order or other proceedings shall be so had or made, 
** to the end that such justice or justices, or the parties therein 
“ concerned, may shew cause, if he or they shall think fit,.-figainst 
“ the issuing or granting such certiorari’* 

In the construction of these statutes the following points seem 
most remarkable. 

First, That a certiorari to remove a conviction must, by 
this latter act, be applied fur within six mouths from the date of 
such conviction. 

I 

+ Sfx’ONDLY, That the party prosecuting a certiorari to re- 
move a conviction, must himself enter into a recognizance with 
two sureties in lifty pounds each to prosecute with eft’ect, &c. 

•f* TniiniLY, That if any material part of an order of sessions 
be quashed, although the residue be affirmed by the king^s bench 
upon its removal thither by certiorari, no costs are payable under 
5 Geo. 12. c. ]<J. 

+ Fourthly, 'Vlitxt where a sessions case, removed into the 
court of king^s bench by certiorari, is sent down to^'^be restated, 
and upon its being returned amended, the parish removing it 
abandon the prosecution, thcj^ are not liable to costs under 5 
Geo. 2. c. If). ; but that if they dispute the amended order, they 
shall pay costs. 

+ Fifthly, That where there is no recognizance entered into 
for the payment of costs upon removing summary proceedings 
by certiorari, the court are not authorised to grant them by 
Geo. 2. c. 18. ; but that it is discretionary in the court whether 
they will grant a certiorari or not, and that the court will oblige 
a party applying in this case for such writ to cuter into a recog- 
nizance to pay costs. 

^Sixthly, That if on application for this writ to remove a 
conviction, the court sec that the justices have drawn a proper 
coiiclusioii, they will not grant a rcr2/o/Y//7, though the conclusion 
was drawn from presumptive evidence. 

‘^Seventhly, That the court will not take notice of any fault 
contained in the certiorari to influence their judgment respecting 
the conviction. 

As to the Eighth Point, viz. How far a certiorari is a super^ 
sech(iislitakt\\e court below. 

Sect. 57. It is (/) agreed by all the books, that after it is al- 
lowed by such court, it makes all its subsequent proceedings on 
the record that is removed by it erroneous. 

Also 



Ch. 27. OF PROCESS BY CERTIORARI. 


411 


Also it seems to be generally <g^) agreed* that a certiorari for (^) c. Eiiz.9i5w 
the removal of an iiidictinent of forcible entry found at the ses- • 
sioiis of the peace, being delivered to any one justice of peace of ^ Saikcldl'ioi* 
the same place, before the statute of 21 Jac. 1. set forth more at Ld. Raym. 
large, sect, 45. which requires, that every such certiorari shall 

be delivered at some quarter-sessions in open court,” did (by Moor, 677. 
such delivery without more) so fur supersede the power of the Qu. F. N. B. 
sessions, that all its subsequent proceedings thereon, and even an ^ 

execution of a prior award on the same indictment, would have “ 
been a|roneous. And it seems to be generally (h) agreed, that 
any doe such justice to whom such certiorari should be delivered, 
might and ought thereupon ipiiiiediately to have awarded a super’- 
sedeas to the sheriff, in order to have stop]>ed the execution of 
any prior award of such court upon such indictment. 


Sect. 58. It seems to be the better (i) opinion, that a super- 
sedeas on such a certiorari, being delivered to the sheriff before he 
hath begun to put a process in execution, will make his subse- 
quent execution of it wholly void ; because it is a ministerial act, 
and not a judicial one. But if such supersedeas be not delivered 
to the sheriff till after he have in j)art executed such award, it (fc) 
seems, that he may afterwards be authorised to go through w'ith 
it by a w'rit of veudilioui exponas, in the same manner as he may 
in the like case after a w^rit of error. But I ( /) question, whe- 
ther he can lawfully proceed after such supersedeas actually de- 
livered to him, without the writ oi venditioni exponas. 

Sect. 59. It seems to bo the stronger opinion, that a certiorari, 
being once delivered, makes all subsequent proceedings on the 
record that ought to be removed by it (///) erroneous, by force of 
these words coram nobis lermiWari vofumus, et non alibi, whe- 
ther such proceedings are before or after its return, and notwith- 
standing the party w'ho prosecuted it never make any other suit to 
have the record certihed, but only by causing the certiorari to be 
delivered. And in this respect a certiorari hath a stronger force 
than a writ of error; for that {n) becomes of no effect, if the party 
who prosecuted it neglect to get the record certified in a reason* 
able time. 


(O C. Eliz. 
915, 916. 

Moor, 677. 

12 Hale, 215. 
ik) Djfer. 98. 
Yelverton, 6. 

C. Kliz. 597. 

1 R. Abr. 894. 

2 R. Abr. 491. 

3 Keblc, 169. 
174. 309. 

( / ) See the 
books next 
above cited, 
and Moor, 

1 Stdkcld, 147. 

(nt) Yelver. 32. 
bycT, 245. 

6 If. 7. 15, 16. 
]5. Hocord, 8. 
Unit. c. 134. 
Lamb. f. 516. 
Croinp. 132. 

2 Hale, 215. 

(n) Dj^er, 245. 

1 Kcble, 54. 
107.118. 

1 Sideriin, 

2 R. Abr. 491. 


And it seems to be holdcii in some (o) books, that the very is- 
suing of a certiorari is of itself a supersedeas to tlie inferior 
court, whether the certiorari be ever delivered or not; in the 
same manner as an appearance in the court above, and \$uper- 
sedeas purchased there, will avoid (p) an outlawry pronounced 
after, though such supersedeas were not delivered to the sheriff 
before the quinlo exact us; but the contrary hereto, in relation to 
a certiorari, seems more agreeable to the general tenor of the (j) 
books and the reason of the thing. 


(o) Muor, 73. 
Kcble, 93. 

( ;>) Dyer, 222. 
Moor, 73. 

1 Inst. 128. 

(y) C. Jac. 202. 
Sup. c. 5. s. 8, 
9. KWl. 
C.EIizfl52.9l5. 
C. Jac. 43. 

Yel. 52. 57.121. 
C. Car. 79. 

2 Jones, 209. 


And it hath been (r) adjudged, that if a certiorari for the re- (,.) i salk. 144. 
moval of an indictment before justices of peace be not 4pUvered 150. 
before the jury be sworn for the trial of it, the justices pro- 
ceed. . 


Also it hath been (s) holden, that a certiorari is of no effect, (s) i Kcb. 944. 

unless 
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(OSup. s. 45 unless it be delivered before its return is expired. And it is cer- 
to 6S. A eertio- tain, that by force of the statute it cannot at this time be any (0 
ran removes all supersedeas to the proceedings on an indictment at sessions, with- 
S-em recognizance, &c. 

and return, Ld. Raym. 833. 1305. 

(u) 2 R.A. 492 . Sect. Go. It hath been (w) holden, that a certiorari for the re- 
Dalton, c. 75 . moval of a recognizance for tlic good behaviour^ or for an ap- 
ix) C Jac 282 pearaiicc at sessiouss^ will supersede its obligation. But this 
Yelvcr. 207 . ' would be higlily inconvenient ; and the contrary opinion seems 
1 13ulst, 153. to be supported by the better (x) authority. • 

Sect. 61 . It (^y) seems, that if an indictment be removed by 
certiorari after issue joined, and afterwards remanded, the inferior 
court shall proceed to trial, in the same manner as it would have 
done if no certiorari had been granted. 


52. 


16£d.4.5. 
Dia. dc Pro. 


(z) Ravin. 186. 
ParrcDly, 38. 

1 Vent. 66. 
ISalk. 144. 148. 
'Yelverton, 32. 


Sect. G'2. I shall take it for (z) granted, that inferior courts 
proceeding after a certiorari delivered, where by law they ought 
not, arc punishable for a contempt ; as hath been more fully 
shewn, chap. 22. sect 28. 

(a) Agreed by Sect. 6 S. Also it seems, that by the common law if a certiorari 
the court of be once filed, the proceeding below can {a) never be revived by 

the*ca«?iiir ®"y procedendoif). 

Kingv. Whitlow, Ilil. 6 Geo. 1. 

As to the Ninth Point, viz. In what manner a certiorari is 
to be returned. 

(h) Lamb. b. 2 . Sect. 64. I shall refer the reader for the form in which it is to 
c. 2. 107, 108. be done, to (6) Lambard and (c) Dalton, and shall farther take 
(^Dalt. c. 73. notice only of these following particulars. 

1 Born, tit. " Certiorari.” Carlbcw, 223. 


(c{)C.]Sliz. 82 i. Sect. 65. First, That every such return ought to be under the 
seal (d) of the inferior court, or of the justice or justices to whom 
Salkcld, 479. it IS directed ; and if such court have no proper seal, it seems,. 
Shower, 336. (c) that tlic rctuiTi may be well made under any other. 

A Return was 

held bad because it was upon paper instead of parchment, 1 Barnard, 113. 

Sect. 66. Secondly, That every such return must be made by 
the very same person to whom the certiorari is directed ; for if it 
be directed to “ the justices of the peace” of such a place, and 
(/)2Salk.479. the clerk of the peace only return it; or to " the constable,” 
(g) 1 R. Abr. recorder of B.” and the (g) deputy constable, or de- 

752.754. puty recorder return it, without shewing in the .return that the 
S Keble, 385. principal had power to make a deputy ; or “ to the steward of 
(5)8Keb.385. '* St. Paul's,” and the steward of the church of St. (4) Peter and 
(i^iSid. 64. St. Paul return it, nothing is removed. Yet it is (i) certain, that 
’****' 1*® directed " to the justice of Chester,” it may be returned 
iKebf 16^87. ®hief justice ; for the same officer is known to be meant 

in 

gUUKBS 

('f) The certiorari ni4|PBe taken tlie file if it defendant is convicted on confession, and the pro* 
wai improperly obtained, 1 Burr. 488. 4 Burr. secutor brings a certiorari, the defendant shall have 

2459. ^22. on motion for that purpose previous a procedendo, 2 Burrow, 749. 
to « motion for procedendo, 4 Burr. 2456. If the 
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in the writ and return, and his description in both is in substance 
the same. Also it is (A) said, that it" a writ of error be directed 
to several justices, and returned by part of them only ; yet if it j sid. 349. * 

( /) truly recite the record, it so far removes it, that a new writ 1 Kcble, 941 . 
of error lies de recordo quod coram nohis residet, &c. And (w) * Abr.^53 

quccre how the court shall proceed upon the like mis>return of a (i) ydv'. 6 ,r. 
certiorari. ssa H. 6. 12 . 

1 R. Abr. 753. 

(m) F. X. B, 71. Molt, 157. A certiorari to remove an order of t>vo justices may be directed to the 
sessions, and returned by them. Strangc»47(>. 

Sect. an. Thirdly, That (w) regularly a recognizance taken 7. 21 . 

by a justice of peace, wliethcr it still actually continue iu the C’.Jac. 669. 
hands of such Justice, or (o) have been sent by him to the clerk sJp‘^cV43 
of the peace, ought to be certified on a certiorari for the roiiiovai (o) iicg. u. :^n- 
of it by such justice only, until it be made a record of the ses- dal, 13 Ann. 
sions, (p) after which it shall be certified iu the same muuiicr as (p) Sup.sec.43. 
the other records thereof shall be. 

&c. F. N. B. 81. 2 II. 7. B. Peace, 11. Dalton, c. 70. 

Sect. ()8. Focrthj.y, That it is (/j) advisable, that a return to («) Cromp.i31« 
a certiorari directed to justices of peace for the removal of an in- b 4 c 7 
dictment taken before them, have the clause necnon ad diversas f. 516,617*. * 
JeloniaSy as well in the (r) description of the justices who t-’- 134. 
make the certificate, as of those before whom the indictment is 
said to be taken in caption ; wdiicli matter bath been already con- i2*h! 7. 26. 

sidered, cli. 8. sect. 33. and ch. 25. sect. 121, 122, 123. 3R. 3. 9 . 

B. Indict. 32.50. 

Cause a remover Pica, 27. Vide 1 Keblc, 263. Vide 11 JVlod. 172, 

Spcf. fiO. Fifthly, (.s) That the person to whom a cerf/oraW (s) 6 Mod. 90. 
is directed may make what return to it he pleases ; and the court Norton# 

will not the filing of it on affidavits of its falsity, except only *** ^ 
where the public good requires it, as in the case of the (/) coin- (t)Sup. s. 34. 
inissioners of sewers, or for some other special reason : but re- 
gularly the (w) only remedy against such a false return is an ac- (u) 6 Mod, 90. 
tion on the case at the suit of the party injured by it, and infor- Strange, 63. 
mation, &c. at the suit of the king. 

Sect. 70 . Sixthly, (j:) That whatsoever mutters are put into (.1) 2 Salk. 4W, 
the return to a certiorari^ by way of explanation or otherwise, be- 493. 
sides those wdiich arc expressly ordered to be certified, arc put 
in without any warrant or authority, and consequently shall be 
no more regarded by the court above, than if they had been 
wholly omitted. 

Sect. 71- Seventhly, That {y) generally the return to a ccr- (i/)Reg. Orig. 
tiorari ought to certify the record itself, or the tenor of it, or the 
(z) tenor of the tenor, (//) according as the \yrit requires. And (z) f.*N. B. 245. 
agreeably hereto it hath been (5) adjudged, tli^t if, on a certiorari 3 Kcble, 13. . 
to return an order of justices of peace, the tenor of such order crom^isi*^^* 
be certified, the return is naught. Yet a return of the tenor of Daltonic.!^. 
an indictment from Liondon, on a certiorari to reu|ove th^ipdict- l-amb. b. 4 , 
meiit itself, is good by the city charter, as hatli bediwfready 
shewn, sect. 26. ^alk. 492 , 493 ! 

Also, it (c) seems to have been generally holden, that wherever (c) 3 Kcble, is. 

the Vide 2 Bnrrdw, 
1034. 

Dyer, 187, lKeble,107. 
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(d) 1 K. Abr. 
<194, 395. 
Hobart, 135. 


the purport of a certiorari is not to proceed upon the record to 
be removed, but only to try an issue of ww/ tie/ record, it is suffi- 
cient to certify the tenor of the record, whether the certiorari re- 
quire a certificate of the record itself, or of the tenor of it only- 

Ilowcvcr, 1 take it to be clear, that if the court which awards 
such a cc;7/ora/7 have no jurisdiction to proceed on the record 
thereby ordered to be removed ; as where the court of (d ) com- 
mon picas award a certiorari for the removal of an indictment on 
the issue of mil ticl record, concerning such indictment, the court 
below ought only to certify the tenor of it,* lest there should be a 
failure of justice. 

As to the Tkntii Point, v/z. Where a record is removed by 
certiorari. 


Sect. 72. Having premised that nothing can be removed by it 
(«) Vidosup.^ where it is improperly (e) directed, or ( J ) returned, (for which 1 
</) Vide refer the reader to the foregoing parts of this chapter,)! shall 

69, &c. ' hi this place observe only the following particulars; 


Sect. 73. First, That it seems to be settled at this day, that 
as a writ of (g) error may remove a judgment gwen, and a (A) 
recordare may remove a plaint entered, after its teste and before 
its return, so likewise a (/) certiorari may remove a record that 
shall come within its description before the time of its return, 
though there were no such record in esse at the time of its teste, 
(k) nor at the time when it was first delivered to the court below. 

B. Recordare, 9. 1 Mod. 41. 1 Salkcld, 149. Farrcsly, 1S8. Lamb. b. 4. c. 7. 
f. 517. CroDipton, 132. DuJtoii, e. 134. 1 Mod. 112. Yelver. 32. Con. 1 Sid. 317. 2 Kchio, 
141, 142. Noy, .54. 1 R. Abr. 749. (k) 1 R. Abr. 39.5. Ld. Ray in. 833. 1305. Vide 11 Mod. 

110. 236. A verdict cannot be removed from sessions before judgment, Strange, 765. 819. 


<^) 1 R. 3. 4. 
R. Record, 9. 

1 Mod. 112. 
3Kcble, S08. 
Con, Noy, 51. 
1 R. Abr. 749. 

th) 1 R. 3. 4. 
13. Record. 9. 

ti) 1 R. 3, 4. 
Pyer, 222. 

1 Ventris, 63. 


Sect. 74. Seconjily. That as a recordare will remove a plaint 
<0 3n. 6. 30. that was (/) discontinued below, because the court above will 
F. N, B. 71. proceed only on the plaint, and all the other proceedings thereon 

1*. Record. 2. f^elow are to no purpose, there seems to be the like reason that 

a certiorari also may remove an iiidictmeiit which was discon- 
tinued below. 


Sect. 75. Thirdly, That as a writ of error can remove no 
reni^cTn'in- record which materially varies from the description set forth in 
dictment, %viU such writ, SO neither can a certiorari, as in the following iii- 
not remove a stances, 
conviction. 

Lord Raymond, 971. 


(m) C. Jac. 254. 
255. 

Yelverton, 42. 
Plowden, 392. 
(ti) B. Err. 13. 
28 H. 6. 11. 

1 Keble, 129. 
282 . 102 . 
fo) 1 Sid. 448. 
Parallel case, 

1 R. Abr. 753. 
(p) 1 Roll. Abr. 
754. I^cr, 105 


Sectu 76. I. Where the writ describes an indictment or other 
record taken before A. li. and eight others, and that certified 
appears to have been taken before (m) A. B. and seven others 
only, or (w) before him and the other eiglit mentioned, and others 
also besides them ; or where the writ describes a record (6) coram 
A. et H. et sociis suis ; and the record certified appears to have 
beei Ll^ en coram C. D. et sociis suis; or (p) where the writ calls 
the jnKifes, before whom the record is t'dken justiciarios nostros, 
and iir^ic record certified they appear to have taken it as justices 
of a former king. 

Sect* 

Yelverton, 212. Lord Raymond, 1203. 
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Sect. 77. II- Where the writ describes an indictment for steal- (<j) 2 Asmzo,,'}. 
(?) horses, and that ccitiiied is for stealins one horse only. 

iMtiub. b. 4. c. 7. f. 51b. B. Cor. 69. Crompton, J 1 Bulst. 165. 

Sect. 78. III. (r) Where the writ dcsciihes an order concerning (>) t Salk. 145. 
foreign salt, and that certiiied is concerning salt in general. Furrcsl^,97. 

Svet, 79. IV. (s) Wheie the writ dosciibos an order concerning (0 2 Salk. 452. 
the town of Needhaiii-Market, or concerning the manor of Ansly, 

(^) and an older conceitiinw the town of Needham, or the manor (0 12 Assi/o, 
ot Aneslej, is retmned, without shewing in the return that they Variance, 66. 
aie both the same town. 


Sect. 80. V. Where the writ mentions onlj (//) orders against 00 i Salk. 146. 
A. li. and C. or indictim nts wdiirein A. IJ. and C. aie indicted, 
and those ceilitied aie against A. onl>, or against A. and li. only, spurt,^nl.*^ " 

\ et (i) it is taken lor gi anted in inaiiy liooks^ neither do I lind 12 Ann. Con. 
it any wheie denied, that cerlioran for the removal of all indict- 
inents against A. may ri^move one wherein the said A. is indicted, Lmas/ 205 .* 
logc tiler wdlli twenl} otheis, so far as it eoneeins him; because B. Itcconl. ,57. 
ill judgment of law it is a seveial indielnient as to evciy one of 7 “™ 5/7 ^ 
the jieisons indicted. Hut I do not lind it (//) agieed, whether, CioiiIj»ton,ia 2 . 
in such a case, the indictment shall be lemoved so far as it con- c/iat. 

<eins the otln 1 twenU ? Murch, 112 . 

(v) Ass. 6 Lil. 

1. o. B- Kecord, d7. Lamb, b 4. c. 7. f. >17. Crompton, 1 52. Dalton, c. 13L Dcnkd, March, 112, 
llvcblc, 231. 10 Mode rii, 2()o. Lotd lla^iiimid, 609, 1203. 


Sect, 81. VI. ^\ liere iheic is a (c) inateiial vaiiance between COVidoiR. 
the wi it and the lecoids ceitiried, in the iiame.s oi additiuiis «f 
the patties; as \vhete the wiit gives the ilefeiiduiit tlie Miinaiuc (A) Xtl. Mich, 
of (rt) CJiggure, and the record cei tilled that of (liggeer; oi whcic •* 1-, 

the wtit coininands the removal of idl eonvictioiis against (/>) (,*i) ^ jac 
llcnty, couelitiiun, (juocuHqnc muiiiiie n’mcafur, and those certified (<) c. j"c! 477 ] 
arc against Henry Munton, eoaehiiian ; or where the wtit calls It- Abr. 329 . 
the dctcudant John (e) of Stiles, and the reeotd is John Stiles; 
or whetc the one ealls him ((/) ktiight and baroitet, and the other tcction amUho 
baronet only ; or the one (e) C>uiiet IMalities, atid the other Ger- w rit adjmiged 
raid Malnes ; or the one J. S, (f) miper de B. and the other /'/'') Ad ,•„ * 
.1. S. uuper de C, ; or the one J. S. of B. sadler, (g) and the other writof ciror,* 
J. S. of B. sailer. Ainsworth and 

. _ „ ^ , . . Wilson, Hil. 

.s uco. 1. Par. Case, 1. lo a ciitiouni on a ^Mit of fnor diminution mav be ccitificd, 8 Mod. 3l. 
Sidciiin, 193. (v) Dyer, 173. i R. Abr. 7j3. 


Yet if the variance be only in the spelling, and the woids have (A) C. Eliz. irg. 
the very sainc sound cither way a.s (A) Bird and Bind, (/’) Shel- Cou. sSEdw.s. 
bury and Shelbery, it seems that it will not be material; because ^'-videC Eli 
it appeals not by any recoid of the court but that the name in 479 . ' *** 

the certiorari may be the true name, and tlte record certified de- 1 Abr. 797. 
scribing one by a name of tlie same sound, shall be intended to * 
mean Uie same pet sou. 

Also, if a certiorari name the party without any addition, and 
the record certified name him with an addition ; yet it seQjii^at 
it may be probably argued, that the record may be well reared 
by such writ, in the same manner as it may be by a writ of (Jfc) (k-) i sid. t9S. 
eiror which has the like vaiiance. But if a writ of error describe 9 H. fi. i*. 
a person with an addition which is omitted in tiic record certified, 

it 
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/ft eu ^ been (1) lately adjudged, contrary to the'^^opinion of Sir 

hW/StGcw Coke’s (/«) Third Report to the contrary (which seems 

’ to be rather contradicted than supported by the (r^) authorities 
A jrafiance. 6. cited to maintain it), that it cannot remove the record ; and the 
reason seems to be the same in respect of a certiorari. {\) 

9 B.*Abr. 328. 329. (m) 3 Co. 2. 1 R. Abr. 752. (») 9 H. 6. 1. 7 Assize, 5. 26 Assize, 31. 


As to the Eleventh Point, viz. What is to be done by the 
court above, where the record mentioned in a certiorari is not 
' removed by it. 

\o) 1211.7. 25. Sect. 82. It is (o) said, that such court cannot in such case jiro- 
3 a'ss^m^s ceed upon the record ; because in judgment of law it still remains 
VidoiSid.’i93. tbe court below, but will either (p) quash the writ, and (g) 

2 Keble, 142. award a new one, or suffer the court below to proceed in the 

102 ^ cause, and take such (r) order in relation to the defendant’s ap- 

1 Salkeld, 147. pcaraiice, either in the one court or the other, to answer the far- 
(f) Stra. 1227. ther prosccutioii of the cause against him, as shall in discretion 

(rf 12 h’. 7 . 25, *"<*‘** pi opcr. 

3 Assize, 3. 2 R. 3. 9. 20. 1). Indict. 50. R. Cor. 69. 2 Keble, 142. Lamb. b. 4. c. 7. f. 518. 
Sup. c. 25. sect. 11. 2 Hale, c. 198. Caitbcw, 223. 2 Bar. K. B. 413. 


And now I shall consider what process is to be awarded after 
the removal of a record by certiorari into a superior court. 


Sect. 8.‘}. As to which I take it to be agreed, that, after such 
6") S P C 70 *1 the defendant do not appear in the court of king’s 

Summary, 211.' bench, tlic same (s) kind of process lies against him as if the cause 
Carthew, 223. had been originally commenced there. 


(0 S. P. C. 70. 
48 Ed. 3. 22. 
48 Assi/e, 3. 

1 Salkeld, 61, 

6 Mod. 246. 

B. Appeal, 16. 
140. 

F. Cor. 105. 
(u) Vide S. P. 

C. 70. 72, 

48 Ed. 3. 22. 
48 As!»i/e,3. 

B. Appeal, 15. 


Also 1 take it to be {t) agreed^ that seeing by such removal the 
cause is wholly put without day, there is no way to non-.suit the 
plaintitT, before he hath appeared in the court of king’s bench, 
but by taking out a scire facias to warn him to prosecute his ap- 
peal in that court. Whereupon if the sheriff* return a scire feci, 
he shall be nonsuit ; and if the sheriff' return a mhH, a scire Jacias 
sicut alias shall be awarded ; whereupon if the sheriff return a 
second nihil, 1 do not find it (ji) agreed what ought farther to be 
done (i). 

140. F. Coroiic, 105. (r) Wc should suppose a iio'.isuit. Bar. Ab. 359, notes. 


As to the Sr.vr.NTii (Jkneiial Point, viz. Where the process 
on an appeal, indictment, or information, shall be said to be dis- 
continued, or iiiiscontinued, or put without day. 

Sect. 84. Having premised, that it seems to be agreed, that 
every suit, whether civil or criminal, and also every process in 
such suit against jurors ought to be properly contiiuicd from day 
to day, from its commencement to its conclusion, w'ithout any the 
least gup or chasm ; and that the suffering any such gap or chasm, 
is properly {y) called a discontinuance ; and the continuing of the 


E. Judfif. 12. 

Finch, 431 . 

Co. Lit. 325. 

B. Amend. 17. 

F. Pro. 124. 

127. 

1 H. 7. 2. 

22 Edw. 3. 2. 

22 Ed. 4. 3. 

12 H. 4. 3. 

(l) If the writ name more dcfcmianls than are 
in tlic record, it is variance, Strange, 116. But it 
need not describe whether the utlcnce be laid centra 
formam stqtuti, Straugei 845. Vide aUo 2 Hale, 2 14. 


A certiorari to remove a conviction on indictment 
must give the deiendanl a day in court. Lord Ray- 
mond, 971. Strange, 116. 845. 
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suit by (^) imt^roper process, as by a capias’ instead of a dis- (y) si li. r. i6. 
iringas, or by giving the parties an (s) illegal day, is properly .*»’ ' 

called a miscontiimauce ; 


Finch, 431. Coke Lit. 3^5. B. Dis. de Pro. 1 1. 23. 50. 57. 61. 12 11. 4. 18. 

F. Amend. 12. (z) B. Dis. de Pio. 23. 21 H. 7. 16. 

I shall for the more distinct understanding of the learning of 
this kind, endeavour more particularly to shew, 

1. In what particular instances process is generally said to be 
discontinued : 

2. Where to be miscontiniied : 

3. Where to be put without day. 

Process is generally said to bo di.scoutiiuied in the following 
instances : 

Serf. 85. First, Where the second is not tested on llie very 
same(/>) day on which the tirst is returnable; as whore a vcniic 
J arias is returnable on the twenty-third of January, and the rZ/.s- 
iringas is tested ou the twenty-fourth or any other subsequent 
da\ . 

Sccf> 86. Skconblv, Where there is a term intervening between 
the teste and return of a (c) capias ; for the law will not suft'er any 
such capias, lest thereby the defendant should be imprisoned an 
unreasonable time; but an original may be continued by any (d) 
other process, except a capias, though it have a term or more in- 
tervening between its teste and return, (e) Neither is it any 
objection to an exigent, that it is not made retuinuble on the next 
term after its teste, because it must allow time enough for five 
county courts»to be holden between its teste and its return. 


10 IL 7. 21. 
Keilwnv, 36. 
Con. 40 E. 3. 16. 


(Ml Biilst. 111. 

112. ll.J. 

Velv. 201, 20o. 
C.Jac.203. 281. 
6 Modern, 281, 
282. 28 1. 

J Salkcld, .il. 

(<•) 8 Kd 4. 1 
17. >. 

C. Kii/. 467. 

F. ('on. 3. 

(r/) 8 Ed. 4. 13. 
Jliilisoii, 108. 
J)j(‘r. 175. 

Qu. B. DK. do 
Pio. 2J. 

21 H. 7. 16. 

(r) lirdi**. 108. 

1 R Abi. 484. 


Sect. 87. TiiiiiDLY, ( /’) Where, after issiu? or demurrer, the 
court give the parties a* day to a distant term, without making 
any continuance to that immediately following. 


(/)C. J.>c. 

236. 

Yfiverton, 169- 
21 II. 7. 16. 
t R. Abr. 48 1. 
9, 10. Con. 1 Rultlroiie, 141. 3 Diilstmdo, 233. 

Sect. 88. Fouutiily, Where the term to which the suit is eon- (j?) i Dan. Abr. 
tinued is adjourned, and the suit is (g) not adjourned accord- 4 

iugly. F. Dis.’ s7. 

Sect. 89. Fifthly, Where any of the parties are described in C*) J- 
any continuance of the suit, whether on the Roll, (A) or by (i) 4’u. 
process, by a name or addition variant from those in the original, 40 £. s. ia. 

8cc. though (Jc) only in one letter. (») F. Amend. 

° 13.17.81.27. 

69,77. Discon. 7. 12. 17. 40. 42. Err. 15. B. Discon, de Pro. 46. Amend. 50. 38 Ed. 3. 22. 

39 Edw. 3. 31. 40 Edw. 3. 31. .34. 8 H. 5. 2. 7 H. 6. 27. 9 H. 6. 39. (Ic) Qu. 4 H. 6. 6. 

B. Amend. 45. F. Amend. 21. 

Sect. 90. Sixthly, Where after issue joined, the process is 
(/) not continued from time to time against the jurors, retujlg^ble 
on the same days to which the suit is continued on the roil against 53. 
the parties. Contiim. 82. 

Sect. 9 1 . Seventhly. Where (m) a joint venire is first awarded ** 


VOL. 11 . 


£ B 


for 


6. 3. 4. 

F. Dis. 11. 

Vide 7 H. 6. 27. 
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fo|i the trial of all the defendants 'together, and afterwards several 
' wnires for the trial of each of them. 

!)»• 14. Sect. 9^- Eighthly, Where («) a venire omits part of the 
« iSr.J » issue or issues to be tried. 

SJn* 

vide B. Dis. de Pro. 63, Qu. C. Eliz. 622. 

(o)F. Di». JO. Sect. 93. Ninthly, (o) Where a. venire omits any of the par- 

, 35. ties. 

‘1 Roll. 22. ■ 

3 Dulstrode, 311. Winch. 73. B. Amend. 50. .39 E. 3. 21., 


(j») F. Itcplc. 4. 
Amend. 36. 

4 H. 6. 7,8. 

19 H. 6. 39. 

9 Ed. 4. 13. 

27 H. 6. 

B. Dis. 47. 

1 Dan. Abr. 
330, 331. 


<Scc^. 94. Tenthly, Where a juror is named in the habeas 
corpora by a name (p) different from that in the panel returned on 
the venire; or where a juror returned on such a panel is wholly 
omitted on the habeas corpora. But in these cases, if the juror 
so misnamed, or (</) omitted, be not sworn at the trial of the cause, 
it is (r) questionable. Whether there be any discontinuance at alii* 


6 Coke, 42. ((/) F. Amend. ;‘>7. 37 11. 6, 1*2. B. Amend. 51. (r) I Siderfin, 66. 1 Kcblc, 182- 

191. 198. 215. 6 Modern, 285. F. Dis. 4. seem to make it no diseontimuince. But 19 IL 6. 89- 

.l*! II. 6. 20. 27 II. 6. .5. F. Enquest, 18. 5 Coke, 6. 87. F. Dis. 37, .38. B. Amend. 10. 37. 92. 

arc to the contrary. Vitlc Cro. Eliz. 586. 


7 H^*'^^** 95. ICleviontiilv, Where a venire or distringas are issued 

without any (.s) award on the roll to warrant them. 

(t) Vide sup- c. Sect. 9f>. It (/) seems, that before the making of the statutes of 

«’ o ^ * lien. (3. c. (3. and I Edw. C. c. 7. all pleas and processes be- 

llustal, 77. lore justices or assize, gaoi-cielivery, oyer and terniiiier, or peace, 

or other the killg^s commissioners^ were discontinued by the 
making a new commission or association, or by altering the names 
^of the justices or cointiiissioiiers ; but this iiiiscliief is fully 
remedied by those statutes. 

(u) Vide B. Dis. Sect. <)?• If an (?/) indictinent be removed by certiorari, after 

i5Ed\^^ issue joined, and process awarded for the trial; quccre. If it shall 

Sup. sect! 6*6. be discontinued, if not remanded before the return of such pro- 

cess ? 


As to the Second Point, viz. Where process is generally said 
to be miscontiniied. 


(x) Finch, 431. 
Sup. sect. 89. 

21 H.7. 16. 

39 Ed. 3. 20. 

(y) ai H. 7. 16. 

B. Dis. dc Fro. 
11. 47. 50. 57. 
Amend. 17. 

C. Jac. 283,234. 
2 Bulst. 142, 
143 

(*)TrIn. 11 
Anns. 

10 Modern, 86. 


Sect. 9^- It seems, that wherever an error in process doth not 
amount to a discontinuance, it is generally called a miscontinu- 
anco^ And this seems agreeable to the proper notion of the 
word ; for as a cailse may then jiroperly be said to be discon- 
tinued, when there is either nothing at all done to continue it, or 
nothing but what is as to this purpose merely void iii law, so it 
seems to be properly said to be iniscontiiuied, where it is con- 
tinued amiss, or by an (t) erroneous and not void continuance. 
And agreeably hereto, the books which speak of errors in process 
seem generally to include them all, without ( ly) exception, under 
the general heads of miscontinuance and discontinuance. And 
this,.!^ I apprehend, .was also the opinion of the greater part of 
the court of king’s bench in the late case of ( 2 ) Widdrington r- 
Charlton. 


As to the Third Point, viz. Where process shall be said to 
be put without day. 

Sect, 
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Sect. 99. It seems («) agreed, that by the cominon law all («) 7 Coke, so, 
proceedings upon any iiidictinent, iiiibrmatioii, or popular action,' * 

whereon no jiidgiiiciit had been given, were wholly determined 
by the demise of the king, and that nothing remained but the* in- giiak*, i8f>. -1 
dictmeiit or information, original writ, or bill, which W'cre put 209 . 
without day till rc-coiitinued b}' re-attachment to bring in the 
defendants to plead de hovo . lJut this is fully (/>) provided for (6) Snp. c. i, .s. , 
by 4 and o Will. 3. c. 18. and 1 Ann. c. 8. by which it is enacted, ^ 

That such process. See. sliall continue in the same force after 
the king^s demise, as it would have had if he had lived.” 

Sect. 100. As for appeals, (r) I do not find it any where* said, (<0 7 (Vkc, ao. 
that the pleas, ami other jiroceedings therein, being put without 
day by the demise of the king, might not be revived bv a sjK'cial 
re-attachment, in the same manner as in any other action: how- 
ever, it is certain at this day, that by force of 1 Edward (J. c. 7. 
and 1 Ann. c. 8. neither the writ nor bill, nor any plea, nor 
proceedings therein, shall be any wav discontinued or put witli- 
out day by such demise.” 


Scef. 101. It seems to be lioldeii b} (d) some, that all causes, 
w'hethor civil or criminal, arc discoiiiiiiued, ami b} (e) ollieis, who 
sc'cm to speak more accurately, that they are put witlioiit da\,b\ 
the justices, before vvlioni they were dejieiiding, not coming on 
the day to which they are continued, whether mn Ii abseiic*e were 
occasioned by ( /*) doatli, or any other cause. I>ut it set'ins to be 
agreed by all, that a cause so diseoiitimied, or put without day, 
cannot be nwived without nr(*-.summonsor re-attarliiiu'iit; which 
if they arc (g) special, may levivi* the wliole proc'eedings ; but if 
general, the original record only. Nor tlo I iiiui that any statuti* 
liatli remedied this mischief, c‘\cept in the case of assi/es, and 
Jitris iftruf/i, wliirli are provided for by 1 JmUv. 0. c. 7. (I) 

B. Dis. dc Pro. ‘J. (/) B. lU’ultacliiiK'iit, 1C. 4 Jf. 7. 7. K. B. 111. *’87. ICR. 

F. Ki’ciUacliiiu'til, 1. 


(U) Dsrr, 

(’. Kli/. 1*2. 

B. 1)»S. di I’lO. 

OO, 

!2.> *>, 

XidolCokiN.SC. 
(r) Co. I /it. 1J.>. 
Finili, 

Ilislal, 77. 

F. 11>. 

Ji. 1. 

17. J ?, ‘JI. 

») n. t .4‘j. 

*24 Kd. ‘2.>. 

‘Jd l>. 

.>(> \ssi/(’, :»9. 

(i,0 7(’oki-, *20. 


As to the Eighth Gbnkral Vow i\ viz. IIow far enors in 
process are fatal. 


Sect. IOC. It seems to be generally taken (//) as an undoubted ^ 

0 H. G, 29. 21 II. 6. 1(5. 12 11. 4. 17. 34 II. (J. 20. 18 II. G. 1 >. (\)k(‘ IJl. 32.‘>. B. Uis. dr 
Pro. 4. 11. 47. Anii ud. 17. F. Pro. 127. Dis. 10. ‘27. :Vi VjlL 2‘2. 19 H. (>. 'MK 

\ idc B. Krr. 3. Koulead. 2. and DBc*. 1. wliciv tho tontrarv opiiiiDu is said to lane hern hoKh‘ii : but 


tins scenii not to be s^arranted by the case at large in 

( l) But now ^\Iicn the judges are pre\enled from 
rcacliiiig the assize town on the coiiiiiii.ssion day, 
by unavoidable aceideiit or press of business at a 
iormcr town, by si. 3 Geo. 4.c. 10. it is enacted, 

“ That whenever it shall so happen that such coni- 
missions (t.e. commissions wherehv the judges 
go the circuits,) shall nut be opened and read in 
the presence of one of the quorum commission- 
“ ers, (one of the judges, or a terjeani) at any 
“ j)lace specified for liulding the assizes, on the 
“ very day appointed for sucli purpose, it shall 
" and may be lawful to open and read the same, 

“ ill the presence of one of llic qiiuimm commission- 
** ers, therein named, on the following day, or if 
'' such following day shall be a Sunday, or any 
“ other day of public rest, tlicn on the succeeding 

E 


the Year Bonk. 

tl.iy ; and sudi openihjjj and reading thereof 
shall be as elh ( tnal, to all intents and pui poses, 
“ as if the same had hetn opened and read in the 
“ presence of one of Uie quorum commissioners 
“ on the very day appointed for that purpose, and 
“ shall be deemed and taken to be an opening and 
“ n*ading thereof on the day for that purpose ap- 
pointed ; and all records and other proceedings 
“ under or reltiting to any commission wliich luay 
** be opened and read virtue of this act, sliail 
“ and may be drawn entered, and made out 
** under the same date, and in the same form, in all 
respects, as if such commission had been opened 
and read on the da^' originally appointed for that 
" purpose.” — By the second section the judge is to 
ceitify to the lord chancellor the cause of the delay. 
Q 
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(0 Vide snp. c. principle, that a discontinuance, 4>y suffering a total chasm in the 
S3. %. 143. proceedings, whether on the Roll or in the process, by not giving 
® fresh continuance itistanter upon the determination of the pre- 
Corone,'444. cedent, shall never be aided by an appearance and pleading over, 
ke Uu 383. And the Year Book (i) of 9 Hen. 5. 2. pi. 7. seems to have an 
*^260 upi”i®"» that the misreturn of a sheriff, as where he returns a 
1 R. Abr.Vrg, cepi on the award of an exigent, is not saved by the defendant’s 
^ 0 . ^ pleading over ; but this is (k) questioned by Staundfurdc, and 

^Uverton, io8. gggmg contrary to the general tenor of the other (/) books, and 
contradicted both by (m) Brook and (n) Fitzherbert, in their 
abridgment of this very case ; and in all probability the book is 
misprinted ; for, as it stands at present, it is hardly sense, or re- 
concileable with (o) itself. 


C. Eliis. 582. 

C. Jac. 311. 

Sec the buoks 
riled to tlic 
other parts of 
this section. 

In 1 R. Abr. 

380. notice is taken of three resolutions, that a capias, viiicre it lies not, is not aided by an appearance 
and pleading over, and of a subsequent one contradicting them, (m) B. Restitution, 8. (n) F. Cor. 68. 

But in another part of his book he abridges this case, without taking any exception to it. F. Damage. oO. 

(o) Also it is cited in Yelverton, ^04. C. Jac. Si04. 1 Bulst. for the proof of the contrary 

opinion. 

(p) 40 Ed. 3. 

31. 

47 Ed. 3. 14. 

Id H. 6. 15. 

.TH. 6.9, 

F. Replevin, 1. 

Amend. 14. 

Process, 154. 

Ernir, B2. 

B. Dis. dc Pro. 

50. 57. 

Def. and Ap- 
pearance, 11. 

1 R. Abr. 779. 

3 Mod. *l6b. 

But the Year 
Book of 8 II. 6. 

229. from which 


But if a defendant appearing on erroneous process, expressly 
except to it before lie have pleaded over, there have been many 
(p) authorities, that he ought to be disciiarged, and the (q) new 
process shall issue where the defect first happened. ]iiit there 
IS a greater (r) number of authorities to the contrary ; by which it 
appears, that if tiie original be good, and the defendant present 
ill court, he shall be compelled to answer it, lot the process 
whereon he came in, or the execution of it, be never so erroneous, 
or defective, so that it never were discontinued ; for the end of 
process is to compel an appearance ; and that end being served, 
and a legal charge appearing against the defendant no way dis- 
contiiiueci, the law will not so far regard a slip in the process, as 
to let the defendant out of court in order only to have him brought 

tlie above cited m again in better form, 
authority in 

Brook, Discontinuaticc, 50. is taken, seems rather to contradict than warrant if. (q) 8 PI. 6. 29. 
12 H. 6. 18. 18 PI. 6. 15. 47 E. 3. 14. B. Dis. dc Pro. 11. 50. 57. F. Pro. 127. Dis. 17. 

(r) 21 H. 7. 16. F. Error, 47. 46 E. 3. 30. B. P^ror, 28. Resp. 12. F. Judg. 4. 18 H. 7. 21. 

Yelverton, 158. 1 Siderfiii, 100. 260. and sec the other books under cited. 

And therefore where a defendant hath excepted to the process 
whereon he bath appeared, that he was (s) never served with it, 
or that (/) no such process lies in the case, or that it boi'e (t/) teste 
before the original, or that it was not aw-arded into the (a:) proper 
county, or that it was (y) not returnable at a proper day, or that 
it was (z) directed to one who was no officer, or that it had not 
so many days as it ought (a) between its teste and return, or for 
any (6) other such like defect, yet he hath been compelled to 

answer the original. 

F. Pro. 7. ® 

(tt) 1 Sidcrfin, 406. (i^ 38 E. 3. 20. 29 E. 3. 31. F, Dis. 39. (y) 21 H. 7. 16. Con. 40 E.3.31. 

F. Amendment, 14. (s) Cro. Eliz. 482. (a) B. Jour. 36. 54. Dis. 23. Error, 169. Amend. 60. 

F. Jour. 37, 38. 12 E. 4. 11. 9 E. 4. 18. 2 H. 7. 11. (6) F. Dis. 51. 3 H, 4. 10. 

(«) Widriiigfoii Af d agreeably hereto it was lately (r) resolved, upon great de- 

liberation by the court of king’s bench, against the opinion of 
10 Mod. 86. Mr. Justice Powell, that the defendant in an appeal of death, 
1 Salk. 59. coming in upon an exigent, w'hich was erroneous for want of the 
words de morte viri, had salved the error by his appear- 
ance. 


($) V. Dis. 36. 

9 U. 3. 3. 

1 R. Abr. 779. 
46 Ed. 3. 30. 

B. F. Judg. 4. 
(t) 10 H. 7. SI. 
IS H. 4. 18. 

B. Err. 109. 
Pro. 173. 

Jour. 36. 54. 

SI H. 7. 16. 

8 H. 6. S9. 
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auce* notwithstanding he had done all he could to take advantage 

of it, by craving oyer of the process, and then demurring. . * 

And Note, That in all the Year Books (d) above cited to this 
point, except (e) one, it is said generally, that such errors are p. Amend. 14. 
salved by an appearance, without any mention of any amendment; 59. r 

but in that one it is said, that they shall be amended. ( 02 lleii. 7 .i 1 . 

Sect. 103 . Also it seems, that wherever process is awarded ( f) (/) Vide i ^ 
instanfer from time to time, without any the least break or chasm, 
and the parties (g) have always a day upon the Roll, all other Votvorton, 204. 
kinds of errors whatsoever that come under the iiamo of discon- 0 Mod. 201 tu 
tinuances, are (A) salved by an appearance ; for there are (/) cases 
by which it appears, that defendants appearing, and taking ex- c.'jac. 2 » 4 . * 
ceptions to such errors, have been compelled to answer to the (pr') i It. Abr. 
original, which they would not have been, if such original had ^ 
not been taken to liave been discontiiiiiod by s»ich errors, as tliey jj* 7’ k;' 
certainly are by an error, in sulfering r* 4 otal chasm in llu^ couti- ;>» Kdw. X 20. 
iniaiicc. 7 \nd if the original be not discoiitiuned by such errors, Tro 

why should they not be as much salved by an appearance as any ii, ' 
of the other errors above-mentioned ? For would it not be alio- ¥, l)is. :> 9 . 
gelher as triding in this, as in any other case, to dismiss a person 
only ill order to send for him again? And in criminal cases this V. i)iV' 4 o. " 
could not but be of llie utmost ill consequence, by giving the de- rj Jl. <>. 39 . 
feudant, wlio is actually in the power of the court, an opportunity 
of escaj>ing. Pm. i.‘ 

Error, 3. 3 11 . l>. 9 . 

Sect. H)4, But it seems agree d by the (A) books, that any othcir (O Aaiciul. 
eliscontitiuance in the process against jurors, shall have the same jo, 

efi’cct as a discontinuance iii sulTeriiig a chasm in the process. 92, 

But it seems that no siicli (/) discontinuance, whether in the pro- Dis. dc Pro. 4 . 
cess or on the Roll, shall in any case discontinue or abate the C27 jV Jl 
original suit. But if it appear before trial, the court shall cause 3 II. <5.20. 

(m) new process to be awarded where the first fault happened ; Ass. 3d. 

and if after trial, a ucw (n) venire to have the whole (o) issue tried nut this note^^ 
over again; because the first venire was executed, and the whole not warrmitcd 
trial unwarranted. But (p) if judgment be given on a verdict by kv books at 
jurors appearing on a process any way erroneous, it will be totally 07^^ '6**5^and 
erroneous; because the trial was wdiolly uinvarranted, and coii- 34 11. 6. 20. 

sequently the issue inis-tried. (w) 19 II. G. 39 . 

‘ 31 II, 6 . 20. 

F. Aniond. 26. 57. Eiiquest, 18. 29 Ed. 3. ,‘>1. 13. Amendment., 10. Dis. 30. 30 Assize, 36. 

(7i) 6 Alod. 2i<6. 287. F. Dis. 24. 38. 22 II. 6. 3, 4, (o) 2 II. b. X F. Dis. 35. Vide 9 II. 4. 7. 

13. Eiiqiiest, 98. (/i) F. Judg. 12. Error, 16. 22 E. 3. 2. 7 11.6.28. 29 E. 3. 31. 

iScef. 105 . Also, as I apprehend, any other error in the process (9) Vide 1 Dan, 

against the jurors who actually try a cause will make a (5) mis- 

trial as much as those which are called discontinuances ; as where 453! ^ 

such process of this kind is awarded which is not (r) proper in I*'- Krror, I6. 

the case, or where it is directed to a (s) wrong officer, or has a (t) TiV* 

• /V • ” • . > ' (s) 1 Urovv. 134. 

wrong visne, or (//) mis-recites the iormer process, or is (x) mis- c. Eliz. 574 . 

returned, or {j/) not returned at all, &c. For if errors of this kind '*> 86 . 

have such eftect even in civil actions, where they are not within 

some of the statutes of amendments or jeofails, as it seems to 5 Cokc,° 36 . 

be (0 C. Kliz. 

vide sup. c.'i9, 

8. 9«. 2 D. Abr. 4.M, 456. SlJac.c. l.$. 16 & 17 Car. 2. r. S. («) C. Jac. 89. (t) C. JaC. 467. 

1 Dan. Abr. 354, 355. 357. (y) Vide 21 Jac. c. 13. 1 Daij. Abr. 340, 341. 6 Coke. 163. 


of fscaj>ing 


34 IJ. 6. «0. 

(to) 19 II. 0.39. 
31 II. 6. 20. 

30 Assize, 36. 
Vide 9 II. 4. 7. 
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' ( 2 ) 6 Modern, 
£• 03 . 

Salkcld, 51. 
(a) L. qiiint» 

4. 140. . 

B. Amendment, 
*30. 17. 66. 92. 
Bis. clc Pro. 
4.47. 

F. Aiiicndincnt, 
«69. 75. 

29 Edw. 3. 32. 
(A)21 Jf. 7.40, 

(r) 10 ITni. 7. 
21 . 

32 H. 4. 18. 

19 If. 6. 29. 

3 11. 4. 10. 

S. P. C. 184. 

B. Att. 82. 81. 
Exigent, 20. 
Suiiunary, 271. 
K. Amendment, 
27. 

F. Dis. 40. .51. 
F. Error, 82. 
But 8 Hen. 5. 2. 
43 Edw. 3. 17, 

(d) 3 lien. 7, 8. 

9. 

F. Hc|>lead. 1. 
F. Error, ‘J7. 
Dise.tle Pro. 17. 
1 Siderlin, 100. 
260. 

B. lieslitution, 

8 . * 

B. Amendment, 

do. 

9 Edw. 4. 18. 

(e) 3 Hen. 7. 
pi. 10. 

F. Chart. 25. 

F. DLscuiit. 51. 


be admitted that they have, it plainly follows, tha^^ey must 
always have it in criminal proceedings, since (z) no such proceed- 
ings are within the benefit of any of those statutes. - But if an 
error of this kind, owing wholly to the misprision of the clerk, be 
discovered before trial, and the amendment of it will set the 
whole matter right, perhaps it may be (a) amended by the com- 
mon law. And it hath been (6) holden clearly, that even a dis- 
continuance of process may be amended by consent of the 
parties. 

F. Ariicndment, 78. 

Scr/. 106. Hovvsocvei an error may be so far salved by the 
party’s appearance, that lie shall be as much compellable to 
answer the original, as if there had been no such error : yet if he 
were subject to any disadvantage in respect of having such pro- 
cess awarded against him ; as to the loss of his goods upon an 
exigent^ or to the forfeiture of the privilege of appearance by 
attorney upon ap/aries ; he (c) shall wholly avoid such disadvantage 
when such award, which should have caused it, appears to be any 
way erroneous, whether in respect of a discontinuance or mis- 
continuance, or otherwise. 

18, 34. F, AiiuMidmcnt, 77. B. Appeal, 7. seem contrary. 

Sect. 107. Also, for the like reason, it seems to be (jl) agreed, 
that if a man be outlawed, or be condemned by default for not 
appearing to process, which is any way erroneous, he may take 
advantage of the error in avoidance of such outlawry, or other 
condemnation ; for no one shall be condemned barely for not 
appearing, where that which should have compelled him to appear 
is defective, lint it (e) seems, that a defect in process in an out- 
lawry may be salved by the defendant’s purchasing a pardon, 
and shewing it to the court ; for that supposes that there was 
such an outlawry against him as needed a pardon, which if it were 
erroneous, it would not do. 

Sect. 108. How far a discontinuance of one appeal wdll be a 
bar to another, hath been already considered, chap. 26. sect. 
162. 


Of Process of Oiitlawry. 

And now 1 am in the second place particularly to consider the 
nature of process on a criminal accusation, with a particular re- 
gard to process of Outlawry only. 

For the bettor understanding thereof, I shall coiisi<ler the fol- 
lowing points : 

1. Whether process of outlawry lies in all criminal cases. 

2. In what manner it is to be awarded in general. 


3. What is particularly required in the award of it against the 
Principal and Accessary. 

As to the First Point, viz. Whether process of outlawry lies 
in all criminal cases. 

‘ Sect. 
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Sect. mi. I take it to be certain, that it lies in all appeals, (y) Finch, 346 . 
whether of felony or ; in all indictments of treason or 'jhehh.i.c. 

felony ; bn all (g) returns of a rescous ; and also in all indict- 35*11' e, e. 
ments of (A) trespass vi et armis. (g) i3H. 7 . 21. 

Inst. 665. 

Con. F. Pro. 56. 213. 29 E. 3. 18. (h) 22 Ed. 4. 11. Finch, ;55d 13. Exigent, 31. 35 H. 6. 6. 

2 Hale, 194. 


Also it seems probable, that it lies on an indictment of (t) con- (i) 8 H. 6. 9. 
spiracy, or (A*) deceit, or any other crime of a higher nature than p* 1J5.' 

a trespass with force and arms, but (/) not on any indictment fv>r gg. 4(j, 

a crime of an inferior nature. ( 0 S. P.C. 172. 

192. 

22 II. 6. 7. (fc) 35 H. 6. 6. (i) Vide 22 E. 4. 11. 35 H. 6. 6. Con. 8 II. 6. 9. Thcl. b. 1. c. 15. 
D^cr, 21'?. ‘ill. Sec also 1 liurr. 2558. 


Sect. 1 10. It seems (/?/) ap;reed, that proet^ss of outlawry does 
not lie on any action on a statute^ unless it be given by such sta- 
tute, either expressly, as in llu^ case of a (y/) pncmintirc, aiul many 
other cases ; ov.imjdicdly, as wliere a recovery is given by an ac- 
tion wherein such process lay before. And agreeably hereto it 
hath been adjudged, that it lies not in an action on the statiit<\s 
of (o) liveries, or of (/>) inaintonance, nor in (//) dccics tanlttm, and 
that it lay not in a writ of (/*) entry on > llicli. 2. c. 7. until it was 
given by 12;3 Hen. 8. c. 14. but that it lies on a writ of trespass 
for a (,s) forcible entry on 8 lieu. (>. c. <). because the statute ex- 
pressly gives a recovery by such writ, and such procc'ss lies in it 
by the coininon law. It st^eiiis to bo holdeii in the (/) Year-book 
of Henry the Sixth, that it lies on all indictments on statutes; but 
the contrary is adjudged in (/f) 2*2 balw'. 4. as to the statutes 
against forestalling ; and it is there laid down as a geiuTuI rule, 
that it lies not on an iudictmeiit any more than in an action on a 
statute, unless it be expressly or impliedly given by such statute. 


(i>i^ 22 K. 4. 11. 
a H. 6. 9. 

F. Pro. ai. 
n. Pro. 57. 
F-vipjCiit, 25. 

Oi) h\ Pro. 106. 
9 K. 1. 2. 

Sii* Si. Pro vi- 
sors, 

27 K. a. 

(it) all. 6. 9. 
(/>) 22 F. 1. It- 
Coil. F. Pro. a9. 
22 If. 6. 7. 

Qu. R Kx‘ij?.2a. 
(</) a 11. 6. 9. 

.S5 IJ. 6. 6. 

H. Pro. 145. 

(v) .‘15 11. 6. 6. 
F. Pro. 101. 

P. Pro. 16.* 

(s) H. Exigent, 
:i5. 


a7 }i. 6. 2.‘5. 1 Keblc, 56.'i. (0 I? 6. 9. F. Pro, 81. («) 22 K. 4. 11. 13. Exigent, .51. H- <>• 

6. o7 11. 6. 23. 2 Halo, 194. Ld. lluyin. .‘387. 


As to the Skconu Point, tvc'. In what inamier process of 
outlawTy is to be avvartlcd hi general, 1 shall observe the following 
particulars. 


Sect. 111. FiasT, "That it seems to be agreed, (.r) that in every (x) Findi, 35i. 
indictment or appeal for any crime under the degree of capital, 
there must be three capifi.s\$ to the sheriff of the same roiiiity 
wherein the prosecution is comnieiiced, before the exigent shall 26 K. S. 72. 
be awarded, unless it be after (y) judgment; in which case tme V. Fxigciu, 30. 
capias is suflicient. — And (z) rjiucre. If three capiases be not still 
necessary in an appeal of rape, as they were at the common law. Vide :> H. 6. 9. 

notwithstanding it be made (^/) felony by statute ? •‘l 4. ii. 

(.v) 40 E. 3. 25. 

F. Kxigoni, 7. 27. Fincli, 476. (i) 16 Assize, 1. 3. F. Exigent^ 10. F. Corone, 173. B. Pro. 148. 

Exigent, 67. (a) Cli. 23. s. .')9, ^c. 


Sect. 112. Skcondey, It seems to be (h) agreed, that one (7i) S. r. C. 67. 
c«p?as, before the award of the c,r*^5en^, hath always been snfti- 
cient inan indictment or appeal of death, or high treason. Rut j 'n 5*5. 

it Finch, 351. 


(1) It has been dcfcrrolned, that outlawry lies General for publishing a libel. Wilkes’ Case, 4 
on ail information filed ex officio by the Attorney- Burr. 2527. 2555. 
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(c) F.Cor. 184. it secius (c) doubtful whether two capias's were not i4|aired by 
8* Aisiae 9r common law in all indictments and appeals of any other 

C!«iu*8 h’s, 6. felony. 

F. l^igCBt, 3. Cro, Car. 31. 8 Inst. 665. 6 Modem, 83. 


Sect. 113. However it is certain, that they are required in all 
indictments of any other felony, by 25 Edw. 3. st. 5. c. 14. by 
which it is recorded, " That if after any man be indicted of felony 
before the justices in their sessions, to hear and determine, it 
" shall be commanded to the sheriff ta attach his body by writ or 
“ precept, which is called a capias ; and if the sheriff return in 
“ the same writ or precept that the body is not found, another 
Two cc^’s “ writ or precept of capias shall be incontinently made, returnable 
in^ctinent*of**' ** three weeks after. And in the same writ or precept it shall 
fdony found at “ 1*® comprised, that the sheriff shall cause to be seized his chat- 
sessions before “ tcls, and to safely keep them till the day of the writ or precept 

beVwMded****** ** ^1*® sheriff return, that the body is not found, 

e wai t . ,f indictee cometh not, the exigent shall be awarded, and 

the chattels shall be forfeit, as the law of the crown ordaineth. 
“ But if he come and yield himself, or be taken by the sheriff, 
“ or by other minister, before the return of the second capias, 
“ then the goods and chattels shall be saved.” 

(<0 S. P. C. 67. Sect. 114. It seems to have been the general (d) opinion, that 
A''wM.'Mtinciu statute extends to appeals as well as indictments, though it 
is the same as* mention only the latter; but that it extends not to any indictment 
an imiictim-iit, or appeal of death, though it speak of felony in general. 

upon which pro- 
cess of outlawry lies. 1 Leonard^ 100. 


Hex r, Yendall, 
4 Term Rep. 
338. 

i? Hale, 1 93. 


t .Veef. 115. But it has been Keld, that this statute does not 
apply to a court of oyer and t^rniner and gaol delivery, but to 
justices of the peace m their general and quarter sessions only. 


R<!x V. Ycndsll, 'j' Sect. 1 1 6. It seems also that an alias capias issued in piir- 
suance of the above statute is good, although it do not contain a 
For. 280. command to the sheriff to seize the goods of the defendant. 

S Kcb. 1«3. 


(c) F- Exig. 3. 
.30. 

F. Pro. 226. 

8 lieu. 5, 6* 
t Hen. 6, 6. 

S. P.C. 70. 

Fa Exigent, 25. 


Sect. 117. TiiiuDLY, (c) That after the sheriff hath returned a 
cepi, if he have not the body at the day, the court will not award 
an exigent on the suggestion of an escape, unless the sheriff will 
return one. 

30 Assioc, 23. 


Sect. 118. Fourthly, That if there be several appellees, 
some of which appear, and others make default, those who ap- 
pear and pleads plea in abatement of the writ, or any such plea 
(/) Sum. 210. m bar as goes to the whole, the suit {J') shall be continued against 
S. those who make default by capias only, and no exigent shall issue 

till such a plea or pleas shall be determined. 

(g) F. Eiig. 26 . Sect. 1 19. Fifthly, That an exigent shall (g) never be awarded 
^2 F **'3 sheriff of any other county than, that wherein 4he offence 

30 H. 6. 2. " ** 

11 H.4. 78. 
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is laid } -aii9lhat by the (h) common law (i) there was no necessity (ii) F. Process, 

of a capiad to the sheriff of any other county. See Preamble 

6 H. 6. 1. and 8 H. 6. c, 10. (0 Vide F. Pro. 1. 3. 34. 155. 164. 22 E. 3. 11. 47 Edw. s/4. 

D^er, 295. 30 H. 6. 2. 11 H. 4. 72. 

But the law relating to this matter having been altered by 
several statutes, 1 shall set forth statutes in particular, and endea- 
vour to shew how they arc to be understood. 

Sect. 120. By 6 Hen. (i. c. 1. it is recited. That divers of the On hidictments 
king’s subjects by false practices, covin, and conspiracy of certain of felony or 
evil persons, had been indicted in the king’s bench of divers felo- 
nies and treasons, by suspected jurors hired and procured to the bench, two ca- 
same by confederacy and covin of the said conspirators, by force 
of which indictments a capias is awarded to the sheriffs of the Awarded, 

county where the said bench is, returnable within two or four ^ 
days, at which day if the party so indicted come not, an exigent 
is awarded, whereby the goods and chattels of such persons in- 
dicted be forfeit to the king; and therefore, to provide a remedy 
it is ordained, That before any exigent be awarded against such 
persons indicted in the king’s bench of treason or felony, writs 
of capias shall be directed as well to the sheriff' or sheriffs of 
the county wherein they be indicted, as to the sheriff' or sheriff's 
'' of the county whereof they be named in the indictments ; the 
** same capias having the space of six weeks at the least, or longer 
time, by the discretion of tlie said justices, if the case require 
it, before the return of the same ; which writs so returned, tlie 
justices shall proceed in the manner as they had done before 
** the statute : and if any exigent be awarded or any outlawry 2 Hale, 195. 

** pronounced against such persons indicted before the return of 
tlie said writs, the same exigent, so awarded, with the outlawry 
thereon pronounced, shall be void, and holden for none.” 

Sect. 121. By 8 lien. 6. c. 10. it is recited. That divers per- On indictments 
sons for their private revenge, and not of right, maliciously by oke county 
subtle imagination had caused and procured many people falsely dersTresbnn'Vin 
to be indicted and appealed of several treasons, felonies, and anoiher, aii 
trespasses, before justices of the peace and other commissioners, alias capias shall 
and justices and others having power to take indictments or ap- 
peals, in divers foreign counties, liberties, and franchises of Eng- make proclama- 
land, in which the said liege people be not nor at any time were in two 
conversant nor dwelling ; by force of wdiich indictments and ap- 
peals, and the processes upon them made in the said counties, writ, 
franchises, and liberties so indicted, the said people have been 
and daily be put in exigent and after outlawed, dud thereupon 
their goods and chattels, lands and tenements forfeit, and they in 
great jeopardy of their lives, whereas the said persons so indicted, 
appealed, or put in exigent, or outlawed, had never knowledge of 
such indictments, appeals, exigents, or outlawries; and therefore 
it is enacted, '* That upon every indictment or appeal, by the 
“ which any subject, dwelling in other counties than those where 
** such indictments or appeal shall be taken, ^of treason, felony, 
and trespass, before the justices of peace, or before any other, 
having power to take such indictments or appeals, or other 
" commissioners or justices, in any county, franchise, or liberty 

« of 
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(i) The writ 
Iheroforc must 
re(]uire the per- 
son indicted to 
ap|>ear before 
the justices at 
the return of the 
writ, 3 Term 
Kep, 50il, 


" of England, before any exigent awarded upon any indictmeat br 
** appeal so taken, presently after the first writ of captas returned, 
‘^Another writ of capias shall be awarded, directed to the sheriff 
" of the county, whereof he, who is so indicted, is, or was sup- 
“ posed to be, conversant by the same indictment, returnable 
" before the same justices or commissioners before whom he is 
indicted or appealed, at a certain day, containing the space of 
" three month8> from the date of the said last writ, where the 
counties be holden from month to month ; and where the 
counties be holdpn from six weeks to six weeks, he shall have 
“ the space of four months, until the day of the return of the said 
“ writ : by which writ of second capias, the sheriff shall be com- 
“ mauded to take him which is so indicted or appealed by his 
body, if he can be found within his bailiwick ; and if he cannot 
“ be found withiu his bailiwick, that the said sheriff shall make 
“ proclamation in two counties before the return of the same 
writ, that he which is so indicted or appealed, shall appear 
“ before the said justices, or commissioners in the county, liberty, 
*< or franchise where he is indicted or appealed (/*) at the day con- 
“ tained in the said last writ of capias, to answer to our lord the 
“ king, or to the party, of the felony, treason, or trespass whereof 
** he is so indicted or appealed. After which second writ of capias 
“ so served and returned, if he which is so indicted or appealed 
" come not at the day of the same writ of capias returned, the 
“ exigent shall be avi'arded against such persons indicted or ap- 
" pealed and every of them. — And if any exigent be awarded 
** upon any such indictment or appeal against the form aforesaid, 
*' or any outlawty be upon that pronounced, as well the exigent 
so awarded as the outlawry upon that pronounced, and every 
of them, shall be holden formone aud void ; and that the party 
“ upon whom such exigent, against the form aforesaid, is awarded 
** or outlawry pronounced, be not endangered or put to loss of 
“ his goods or chattels, lands or tenements, nor of his life.” 

fiect. 122. Rut by 8 Hen. 6. c. 10. s. 4. it is expressly pro- 
vided, “ That the above recited statute, G Hen. 6. c. 1 . concern- 
“ ing process to be made before the king in his bench, stand in 
" force.” 


And by 8 Hen. 6. c. 10. s. b. that this present statute shall not 
extend to “ indictments or appeals taken withiu the county of 
“ Chester.” 

And by 8 Hen. 6. c. 10. s. 6. that ** if any person shall be in- 
" dieted or appealed of felony or treason, and at the time of the 
" same felony or treason supposed, was conversant within the 
“ county whereof the indictment or appeal makes mention, the 
“ like process be made against such person so indicted or ap- 
" pealed as was r^sed before.” 

Sect. 123. By 10 Hen. 6. c. 6. it, is recited, that by the clause 
in the above statute, " returnable before the same justices or 
commissioners be|bre whom he is indicted or appealed,” some 
thought that the writ of f^pias ordained to be directed to the 
shisriff of the ctfunty whereof he that is so indicted or appealed 
was supposed to be conversant by the same indictment or appeal, 

shall 
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shall be returned before the same justices or commissioners, or 
other before whom the indictment or appeal was taken, and not 
elsewhere, and therefore to defraud and make frustrate the sta> 
tutes sued to remove such indictments and appeals out of the 
hands of the justices or commissioners aforesaid into the king's 
bench and elsewhere b; certiorari or otherwise unknown to the 
party so indicted or appealed, and thereupon sued the process 
used at the common law, before the making of the said statute, 
in the king’s bench and elsewhere, after such removal; and 
therefore it is enacted, “ That the said statute shall be holden 
** and kept, and put in due execution in all points ; and also that 
“ if any such indictments taken before any justices of the peace, 
or before any other having power to take such indictments or 
** appeals, or other justices or commissioners in any county, fran- 
“ chise, or liberty of England, shall be removed before the king 
“ in his bench or elsewhere by certiorari or otherwise, then after 
“ such removing, before any exigent awarded upon any such in- 
“ dictmeiit or appeal in the form aforesaid taken, that presently 
after the first writ of capias upon every such indictment or 
appeal awarded and returned, that another writ of capias be 
** awarded, directed to the shcrift' of the county whereof he that 
is so indicted or appealed, is or was supposed .to be conversant 
** by the same indictment or appeal, returnable before the king 
** in his bench at a certain day containing the space of three 
months or four, from the date of the said last writ of capias, 
according to the manner and form that the justices of the peace, 
** and other in the said first statute contained, ought to have done 
“ before such removing after the making of the .<ftiid statute ; and 
“ moreover to make process accorriing to tlic eficct and purport 
“ of the said statute. — And if any such exigent be hereafter 
** awarded upon any such indictment or appeal after such re- 
moving against the form aforesaid, or any outlawry thereon 
" pronounced, as well the same exigent so awarded as the out- 
“ lawry thereupon to be pronounced, and every of them, shall be 
holden for, none and void, according as in the said first statute 
“ is more fully contained.” 

Sect. 124 . It Is observable, that it seems to be holden gene- 
rally in many (A) books, that every outlawry whatever, on an in- 
dictment, or appeal against a person living in a county diffe- 
rent from that wherein the court sits is erroneous, if no such 
capias, with a command to the sheriff to make proclamation, 
as is given by 8 Hen. 6. c. 10. were awarded to the sheriff 
of the county wherein the party is supposed to be conversant, 
before the award of the exigent: and there are (/) precedents 
wherein outlawries in appeals, originally commenced in the 
king’s bench, have been reversed for want of such a capias. Y et 
it seems, that on the other side it may be probably argued, that 
indictments of treason or felony, miginally commenced in the 
king’s bench are expressly providea for by the (m) statute of 6 
Hen. 6. c. 1. which requires,'" That a having the space 

" of six weeks or more, shall be awarded to the sheriff of the 
** county whereof the indictee shall be named ;*^nd this statute 
is taken notice of by that of 8 Hen. 6. c. 10. which expressly 
‘ ' enacts. 


(fc) 1 Ed- 4. t. 
19 11. 6. 2. 

S. P. C. 67, 68, 
69. 

Suminar^, 209. 
F* Process, 103. 
39 H. 6. 1. 

( 1 ) Rastal, 304. 
Vide 19 H. 6. 2. 
F. Error, 26. 
Rastal, 52. 


(m) Sup. s. 120. 
2 Hide, 195. 
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enacts,. ** that it shall stand in its fnll force,** and therefore ‘cra> 
not well be iina^^ined to intend either to supersede or repeal it ; 
especially, considering that it begins with *• justices of peace,” 
*' and makes no express menUon of the king’s bench : and it is a 

(n) s Coke, 46. (n) general rule, in the construction of statutes, that where things 

of an inferior degree are first mentioned, those of a higher dignity 
shall not be included under subsequent general words. Also it 
appears from the preamble of 10 Hen. 6. c. 6. that neither in- 
dictments nor appeals, removed into the king’s bench by certio- 
rari, were within ^e benefit of 8 Hen. 6. c. 10. before the mak- 
ing of that statute, which expressly provides for indictments and, 
appeals so removed ; and there seems at least as good reason, 
that indictments and appeals, originally commenced in the king’s 
bench, shall not be taken to be within the benefit of it. To 
which may be added, that it seems to have been admitted, in the 

(o) 31 Hen. 6. Year Book of(o) .31 Hen. 6. that an appeal urignally commenced 

in the king’s bench is within the equity of G Hen. 6. c. 1. and 
that an outlawry thereon is erroneous, if there were no capias 
containing the space of six weeks directed to the sheriff of the 
county whereof the appellee is named, as that statute requires ; 
by which it seems to be implied, that such an appeal is not 
within the 8 Hen. 6. c. 10. but the G Hen. G. c. 1. and that the 
same is still in force. 




I S. P. C. 68. 
) urn. 209,210. 
2 Hale, 196, 
197. 

19 II. 6. 2. 

31 If. 6. 11. 

F. Corope, 19. 
B.Cin.Porls»22. 
Sccl vide 1 H. 

6 . 10 . 

(9) Hastnl, 52. 
10 H. 6. 2. 

31 11. 6. 11. 
Con.S.P.C.68. 
F. Process, 197. 
B.Ciu.Port5,22. 
(r) 31 H. 6. 11. 


Sect. 125. It seems to have been (p) agreed, that by force of 
these statutes, a capias shall be awarded into a county palatine, 
where the defendant is named of any place in such county, in 
any indictment or appeal. And it seems, that such capias shall 
be directed to, and returned by the {q) chancellor of such county. 
And it hath been (r) said, that if he will not return it, the exigent 
may be awarded, as well as if he had returned it ; because the 
court cannot compel him to return it ; and the prosecution might 
be unreasonab., delayed, if the proceedings were to be stayed till 
he should return it. But (.s) Staundforde makes a cjiteere. Whe- 
ther the court of king’s bench may not enforce a return of the 
writ ? 

(i) S. P. C. 69. Vide Crii. Car. 352, 353. 


(0 t £. 4. 1. 

V. PruccM, 103. 
Dyer, 314. 

B. Proclain. 5, 
S. P. C. 68. 

(u) Sup. c. 35. 
5. 70. 

(»)S.P.C.68. 
F. Process, 193. 
Crompton, 153. 

.» 


(jr) Sum. 310. 
3 Hde, 196. 


Sect. 126. If a defendant be expressly named of the .same 
county wherein he is indicted or appealed, and be also named 
tinder an alias dictus of another, it hath been {t) adjudged, that 
there is no need of any capias, with a command for proclamation, 
according to 8 Hen. 6. c. 10. because that which comes under 
the alias dictus is (m) no way traversable nor material. Also if a 
defendant be named of B. and late of C. there is no (jr) need of 
any capias to the sheriff of the county wherein C. lies, because it 
appears that the defendant is at present conversant at B. But if 
a defendant be named of no certain place at present, but only 
late of B. and late of C. and late of O. 8cc. being all of them in 
counties different from thqit wher^ii the prosecution is com- 
menced, a capias ^lall go to t^e sheriff of (.y) every one of those 
counties. ^ 


Sect. 127. Notwithstanding the words are express, “ that any 
outlawiy pronounced contrary to the directions of the statutes 

** shall 
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“ shall be void yet it sdems to be agreed, (s) that it is not to 
be taken to be utterly void, but only voidable by writ of error. 

19 H. 6. S. F. Error, 96. C. Elli. 179. 3 Coke, 59. Flowden, 1S7. Hob. 166. : 

*1* By the statute SI Bliz. c. 3. which settles the form of pro- 
ceedings in outlawry in civil cases, it is recited, “ that for the 
avoiding of secret outlawries in actions personal against the 
queen’s subjects having known places of their dwellings, by rea- 
son that proclaoiatioiis are made in the county-courts, and in 
quarter-sessions, which are places remote from their dwellings, 
and thereby they have not any convenient notice of such suits 
against them;” and enacted, That in every action personal 
“ wherein any writ of exigent shall be awarded out of any court, 
** in or after the Term of Baster next coming, one writ of procla- 
mation shall be awarded and made out of the same court, hav- 
** ing day of teste and return as the said writ of exigent shall have, 
directed and delivered of record to the sheritf of the county 
“ wher«^ the defendant at the time of the exigent so awarded shall 
“ be dwelling, which writ of proclamation shall contain the ellect 
" of the same action : and that the sherilf of the county unto 
whom any such writ of proclamation .shall be directed, shall 
“ make three proclamations in this form following, and not 
“ otherwise, that is to say, one of the same proclamations in the 
open county-court, and one other of the same proclamations to 
** be made at the general quarter-sessions of the peace, in those 
“ parts where the party defendant at the time of the exigent 
awarded shall be dw'elling ; and one other of the same procla- 
** Illations to be made, one nionth at the least before the qninto 
” exact, by virtue of the said writ of exigent, at or near to the 
“ mbst usual door of the church or chapel of that town or parish 
“ where the defendant shall be dwelling at tiie time of the said 
“ exigent so awarded ; and if the defendant .shall be dwelling out of 
** any parish, then in such place as aforesaid of the parish, in the 
“ same county, and next adjoining to the place of the defendant’s 
dwelling; and upon a Sunday immediately after divine service 
and sermon, if any sermon there be ; and if no sermon there 
be, then forthwith after divine service : and that all outlawries 
** had and pronounced after the end of next Kaster ’J'erin, and 
“ no writs of proclamations aw'arded and returned, according to 
** the form of this statute, shall be utterly void and of none cflcct; 
** and that the officer, in whose office such writs of exigent and 
“ proclamation shall be made, shall and may take such fees as by 
" the statute 6 Hen. 8. c. 4. is limited and appouited in that be- 
** half, and no greater fees in any wise : and that the sheriff for 
** making of the proclamation, at or near to the church or chapel 
door, as is aforesaid, shall have twclvcpence.” 

i* And by the statute 4 and 5 William ^nd Mary, c. 22. s. 4. it 
is recited, " .That whereas it is agreeable to justice, that proceed- 
ings to outlaw’ries in criminal causes, should be as public and no- 
torious as in civil causes, because ...the consequences to persons 
outlawed in criminal causes are more fatal^nd dangerous to 
them and their posterities, than in any other causqs ;” and enacted, 
** That upon the issuing of any exigent out of my of their nia- 
jesties courts, against any person or persons for any criminal 

“ matter, 


(t) 39 H. 6. 1. 

B. Btlag;. 34. 
Error, 16. * 

1 Burrow, 641* 

Three proclania* 
tions shall be 
made in 
every action 
j>ersoiial, where- 
in aii^ writ of 
exigmt shall be 
awarded, &c. 

31 Eliz. c. 9. 
Goldsb. 


1 lien. 5. c. 5. 


Utlawry Br. 34. 


A proclamation 
at the time of the 
exigeni^ in crimi* 
iial cases to be 
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return. 
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matter, before jud^ent or conviction, there shall also issue 
“ a writ of proclamation, bearing the same teste and return, to 
the sherin or sheriffs of the county, city, or town corporate, 
where the person or persons in the record of the said pro- 
feedings is or are mentioned to be or inhabit, according to the 
" form of the statute 3 1 Eliz. c. 3. which writ of proclamation 
** shall be delivered to the said sheriff or sheriffs three mouths 
before the return of the same.” 


And upon these statutes the following points have been ad- 
judged : 

Rex t). Barring* First, That a capias cum proclamatione commanding the 
prisoner “ to appear before the justices at the return of the 
Rexv. Vcndali, Writ,” is erroneous, for it ought to coiiimaiid him to render 
4 Term Reji. himself to the sheriff on or before the day when he was exacted, 
so that the sheriff might have his body before the justices on the 
return. 

i* Secondly, That the capias utlagatum and the sheriff’s re- 
turn to it must be filed with the clerk of the exigents. 

•j- T hirdly, That it is sufficient if it appear on the record that 
the writ of proclamation was delivered to the sheriff three months 
before the return of it, although it be not so expressly alleged. 


dzi. 


Reynolds v, 
Adfams, 5 Term 
Rep, 378. 

Rex V. Yondall, 
4 Term Rep. 
521. 


Wilkes* case, 
4 Burr. 2559. 
Barrfi]gtorr.s 
case, Term 
R('p. 500. 


•f" X'oiJUTHLY, That in an outlawry after conviction for a mis- 
demeanour in publishing a libel, no proclamation is necessary, 
cither by the common law or by the above statutes ; and it seems 
to be the same on a outlawry after conviction in felony. 


Rex V. Wilkes, f FIFTHLY, That in the description of the county Cfjurt at 
4 Burr. 256^ which an outlaw is exacted, after the words, “ at my county 
rules tlicrc cited, court siloiild be added the name of the county ; and after the 
word ** held” should be added ** for the county of, &c.” naming 
the county for •which the court was held; and therefore where 
in a record of outlawry in Middlesex, the sheriff stated at my 
county court” without saying of Middlesex,” and that it was 
held at the house, Su:.” without adding the words “ for the 
** county of Middlesex” after the word " held,” the outlawiy was 
(t) lU* Bar^ reversed: but in a later case (+), on an outlawry for l^ony, 
Rcp!*56a^^"" where this objection was taken, viz. that in the sheriff's re- 
turn to the capias cum proclamatione, it was only said in my 
" county court' without adding the name of the county, or shew- 
ing that the place where it was held was in the county, it seems 
to be doubted whether in any return made by a sheriff any tech- 
See 4 Burr, nical form of \\ords is necessary. This ol^ection has however 
d^rm Rep. prevailed in a great variety of cases : and in cases of outlawry 
204. the most scrupulous exactness is still required. 


IBLex V. AUnon, 
5 Terra Rep. 
S02. 


2Roll.Abr.802. 
2 Hale, 203. 
CroMea* case, 
Hardres, 6. 


i* Sixthly, That the sheriff must state in his ^eturp to the 
' writ of exigent the day and year of each exaction ; and therefore 
if such a return state, that on such a day *' in the thirtieth year 
of the reign, &c.” he exacted the defendant a third tim«>; that 
afterwards on such a day (omitting the year) he exacted him a 
fourth time; and that afterwards, on such a day ** in the thirtieth 
year aforesaid he exacted him a fifth time, the outlawiy is erro- 
neous ; 
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neous ; for in a record of outlawry it is necessary to state the 
year of the king’s reign in which every exaction happened ; 
though that is not required in other records. 

+ Seventhly, That if a writ of capias cum proclamalione 
command the sheriff to take the defendant ** and have his bddy 
** before the justices at the general sessions of the peace next 
after the first of February next ensuing, &c. at which said ge- 
neral sessions of the peace holden for the county aforesaid, to 
wit, on Monday the twenty-fifth day of rebrtiary.^c. and it 
appears by the sherift’^s return to the exigi facias that the defeiui- 
ant was a fifth time exacted on the twenty-first day of February 
in the same year, the outlawry thereon is erroneous, for he has a 
day given in court after the outlawry pronounced. 

+ Eighthly, That a capias cum proclamalione recpiiring tlie 
sheriff to proclaim the party in open court, in the sheriff’s 
county,” without saying ** county court,” is good ; and that in 
his return to this writ he need not allege that the persons pro- 
claimed did not appear and render themselves” ; but that in 
iiis return to the exigent this must be alleged. 

+ Ninthly, That the names of the coroners need not be 
subscribed to the judgment of outlawry ; for it is siiliicient if it 
appear that the judgment w^as given by tliein. 

i- Tenthly, That it need not appear that the writs of capias 
or exigent were sealed by the justices of oyer and terminer. 

‘1' Eleventhly, That where the exigent is directed to a 
sherij^ consisting of two persons, as in the coiinly of Middlesex, 
saying in the return that the defendant was exacteil at ///// 
county court, &c.” it is good. 

+ Twelfthly, That if the sheriff’s return state the place 
where the county court was held in the first exaction, he may, in 
the second, third, fourth, and fifth exaction, say at iiiy court 
held at the same place; &c.” 

^ Thirteenthly, It seems also, that the second capias issued 
in pUiamance of the 8 lien. G. c. 10. must have three of four 
months between the teste and the return, according to the direc- 
tion of that statute ; and that if it appear by the record that this 
writ had only fifteen days between its teste and return, tlie out- 
lawry is erroneous. 

+ Fourteenthly, It seems also, that if a capias cum procla-^ 
mationCt issued according to the statute 3 1 Eliz. c. *). be tested 
and returned on the same day, the outlawry is erroneous. 

As to the Third Point, viz. What is particularly required in 
the award of *|>rocess of outlawry against the principal and the 
accessary. 

It is recited by the statute of Westminster the first, 
c. 14. That it had been used in some counties to outlaw per- 
sons being appealed of commandment, force, aid, or receipt, 
within the same time 'that he which he is appealed for the deed* 

is 


Rex 1 }. Barrlng«t 
ton, 3 Term 
Rep. 499. 


Hex t>. Yendall, 
4 Term Rep. 
6 « 1 . 


Ro\ V. Yondall, 
4 Term Hep. 
521. 


Rex V, Vcnilnll, 
4 I’crni Rci). 
521. 

Rex V, Wilkes, 
4 lUirr. 2560. 


Rex V, Wilkes, 
4 Bun*. $560. 


Rex V. Davis, 
1 Burr. 639. 


Rex V. Davis, 
1 Burr. 640. 
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18 outlawed and thereupon it is provided, That none be 
** outlawed upon appeal of commandment, force, aid, or receipt, 
" unless he that is appealed of the deed be attainted ; so that 
** one like law be used therein through the realm : t^vertheless he 
" that will so appeal, shall not, by reason of this, intermit or leave 
" off to commence his appeal to the next county against them, 
no more than against their principals which be appealed of the 
" deed, but their exigent shkU remain, until s4l|h as be appealed 
" of the deei^ be attainted by outlawry or otherwise.” 

In the construction of this statute the following particulars 
seem most remarkable : 


810, Sect. 129* First, That it seenis to be (a) agreed, that it ex- 
8 Inst 18S.' tends as well to indictments as to appeals, not only because the 
S. P. C. 46. 69. word (6) '* appeal” in the statute may, in a large sense, be taken 
e ^*r accusation in general, but because indictments are certainly 
SjS? £ 9 , * ’ * as much within the reason of the statutes as appeals ; and the 

^Bract. 137, Common law, for the (c) settling whereof this statute was made, 
. did Cd) not make any distinction in this respect between appeals 
.ud indictment,. 

(e) 43 E. 3.17, Sect. 1.S0. SecOndIiY, That it seems also to be((') agieed, 
M ^size 16 wherever soine^of the defendants are expressly charged as 

Baitnl, 48 . * principals, and others as accessaries, before the award of the 
(/) Sum. 810. exigent, the outlawry thereon of those charged ns accessaries, 
* cannot be but traversable , because it appears upon the record, 

S. P. C. 46. that the exigent issued contrary to the directions of the statute. 
70.148. But if several be outlawed on a writ of appeal, which {f) 

3 ^ 1^18 ^hargeth them all alike, without ^py distinction, I (g) see not 

44 Assize, 16. how any advantage can be taken of the appellant’s not having 
B.Appesl,7.79. pursued the statute since it appears not but that he might have 
FjSrfeSliliS: charged them all as principals. 

(fc)S. P. C. 46. Sect. ISl. Thirdly, That it is holden both by (/t) Staund- 
JO. forde, (f) Coke, and (A;) Hale, that if an appellant take oiivthe 

ffc)Sum?xiof* at the same time against all the defendants, he must, when 

8 Hale, * they appear, count against them all as principals, and shall be 
The principal ' concluded to count against some as principals, and others as ac- 
UicoM'^kafor c®8saries, because he has taken out such process againj|^hem 
themainteiMnce w'hicli is erroneous, where all are not principals. But granting 
of this opinion that an exigent taken out at the same time against all the defend- 
9^ ^ ants, appear to have been erroneous, when by the declaration it 

F. Cotonel 80. appears that some of the defendants are accused only as accessa- 
80 £.3.7. anj therefore ought not to have had an exigent awarded 

against them, till the principal had been attainted ; yet seeing this 
is only an error in the process to bring in the defendant, and all 
such errors are salved by an appearance, as the law seems to be 
now settled, anti hath been more fully shewn, sections 107, &c. 

It seems (/) questionable at this day, whether an^peffant may 
8.5. where it ap- "C*" i*herty to declare as he pleases against defendants ap- 
p^a that per- pearing Oil such ail crigenf? However it is certainly ssiltest(in) 

sons appealed and 

as accessaries* 

and brought in hv exlgc'^i* proceeded against as accessaries, ^ee also 43 £. 3. 17, 18. 35. 

44 Assixe* 16. Appeal* 7. B. Exigent* 44. F. Forfeiture* 14* (m) B. Appeal* 107. 40 £^3. 7. 
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and most adviseable for an appellant, when lie comes to the exi- 
gent, to shew which of the defendants he intends to charge as 
principals, and which of them accessaries, and to take out the 
exigent against the former only, and a capias against the others. 

But it hath been determined, that if one exigent be awarded Rex v. Vi-ndall, 
against the principal and accessary together, it is error only as to * Term Rep. 
the accessary. ***• 

Sect. 132. Fourthly, That it seems the bettl^^ («) opinion, (») 2 Institute, 
that where there are more than one principal, -the exigent ought - 

not to issue till all of them are attainted. g24. 

2 HalCp 200 , 

201. Plowden, 29. dtibitaiur, 7 Hen. 4. pi. 36. B. Appeal, 22. contra. P* " Exigent^” 4h 


CHAP. XXVIII. 


OF ARRAIGNMENT IN GENERA!,. 


Having shewn in wiiat niaiiiicr a person under a criniinul ^ 
accusation is to be brought into court ; I shalb in the next place^ ^2^! ^ o 

endeavour to shew in what manner he is to be arraigned or put 
upon his trial. 

And this r shall consider, 

1. As it relates to all criminals in general; 

2. As it relates to principal and accessaries in particular. 

As to the Arraignment of all criminals in general. 

Having already shewn in the twenty-lifth (r/) chapter that («) Sect. 
regularly the court will not arraign a man upon an indictment 
w*hile^n appeal for the same crime is depending against him; (I) 

I shall here consider only the following particulars : 

1. Ill what manner a criminal is to be arraigned. 

2. Whether the omission of it wdll be error. 


3. Where a person shall be arraigned upon several appeals or 
indictments. 


As to the first particular, viz. In what manner a criminal is to 
be arraigned ,:ul shall observe. 


Sect. 


(1) Thilwourt, while the mode of proceeding by 
appeal existed, was not peremptorily bound to sus- 
pend the arraignment upon the indictment, but 
would exercise. its discretion ^cording to the cir- 
cumstances of the case, 4 Coke, 45. b. 47. and by 
VOL. II. F F 


the statute of S Hen. 7, c. 1. the justices were or- 
dered to proceed to try the prisoner upon an in- 
dictment of murder or manslaughter, altliough the 
year limited for the appeal was not exj^red. 
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(^) S fi»t. 34. Sect. 1. Fi!B 93[^ That every person at the time of - his arraign- 
Mir. c. s! s. 54. ought to used with all the (d) humanity and gentleness 

(e) Bnuton', * which is consistent with the nature of the thing, and under no 
137. p. 3. ’ other terror or uneasiness than, what proceeds from a sense of his 
Britton, 14. 17. guilt, and the misfortune of his present circumstances ; and there- 
60 Bract 137.^' ought not to be brought to the bar in a contumelious man- 
3, liut. 34, 35. ner; as with his (c) hands tied together; ortm^y other mark of 
ignominy ai^reproach ; nor even with fetters ofl^) his feet unless 
Kelyn^, 10. there be soA danger of a rescous or escape. It seems indeed 
(«) F. Cor. 43S. to have been holdeii by (e) some, that this is a particular privilege 
^ persons in holy orders ; but it seems the (y) better opinion, 
35.^ "o * » makes no distinction in this respect between them 

Sammary.sia. and laymen. (2) 

S liut. 315. 

Brittoiv 14. 17. Bracton, 137. S. P. C. 133. Kclyngc, 10. 8 Modem, 83. 


Sect. 2. Secondly, That there is no necessity that a prisoner 
($) Ag.<'erd by at the time of his arraignment hold up his hand at the bar, or be 
in Uie !&r§” commanded so to do ; for this is (g) only a ceremony for making 
Stafford case, knowii the person of the offender to the court ; and if he answer 
-Uaymond, 408. that he is the same person, it is all one. (3) 


Sect. .3. Thirdly, That on every indictment the arraignment 
must be in Knglish,4)y virtue of 37 Hdw. 3. c. 15. by 'which it is 
enacted, ** That all pleas which shall be pleadedjn any courts 
whatsoever, before any of the king’s justices whatsoever, or in his 
other places, or before any of bis other ministers whatsoever, or 
in the courts and places of any other lords whatsoever, within 
" the realm, shall be pleaded, shewed, defended, answered, dc- 
" bated, and judged in the English tongue, and entered and in- 
“ rolled in Latin.” 


(k^ 1 Sid. 3*4. 

8 JoiiR), *10. 

C. Eliz. 69. 

1 Salkeld, 61. 

(i) As in the 
case of Smith 
and Bowen, 

Mich. 7 Ann. 
and tlpit of 
Widdrington 
and Charton,Trin. 11 Ann. 


Rut it seems to have been always taken, that appeals are not 
within this statute, but that they arc to be arraigned, and the 
plea of the defendant to be read, in (A) French, in the same man- 
ner as anciently. And thus 1 have often known it ^oiie m’my 
own (t) experience ; but upon what reason this difterence between 
appeals and all other prosecutions is grounded, 1 have never 
heard. 

10 Modem, 86. and (hat of Reeve and Trundal, Pas. 3 Geo. 1^# 


+ Now by 4 Geo. 2. c. 26. explained by 6 Geo. 2. c. 6. and 
14. All proceedings whatsoever in any courts of justice in 
“ England, and in the court of exchequer in Scotland, which 
“ concern the law and administration of justice, shall be in the 
“ English tongue and language only, and not in Latin or French, 
“ or any other tongue or language whatsoever.” 


(He) * Jon. *i0. <S^ecf. 4. Fourthly, (A;) That an appeal in the king’s bench* 

^ f* 2-'*' ®uglft to be arraigned on the plea-side, unless it^me in by cer- 
lSJkeld,6*. P « 


(2) In Layer’s case, A. D. 172S, a difTercnce (3) Thisceremqiiy of holding up the hand is not 
vpas taken bctVjfen the time of arraignment and the required in the case of a peer. 4 SHite IVials, 

•time of trial; and accordingly the prisoner stood 211, 508. 
at the bar ih chains during the time of his arraign- 
ment. 6 State Trhils, 23^ 8 Mbd. 83. # 
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iiorarit in w^ch case it is said, that it ought tc r.J^ , arraigned on 
the crown-side. 


Sect. 5. Fifthly, That where a writ of appeal^ is abated, the 
prisoner shall not (/) be arraigned bn the count at the suit of the (0 Style, 7. 
party, because the count depends upon the writ, and tliat being 
determined, all falls to the ground. Yet it seems certain, (»i)B.App. 44 . 
that if the writ ^d|Pe good, the appellee may in many cases be 4 H. 6. lo*. 
arraigned at the suit of the king upon the count, a^ hath, beeti I 4 ! 

more fully shewn. Chapter twenty-three, (-j') 

As to the second particular, viz. Whether (he omission of an 
arraignment will be error. 


Sect. 6. It is said in the third (w) Modern Report, that an 3 
attainder of high treason was reversed fur this and other errors. lUvmoiid,*4u8. 
Neither do I find any precedent of an attainder in Coke’s Entries, 2 
on an indictment of ( 0 ) treason or (p) felony, in which it is not 
expressed either in these words, “ ad harram hie ductus in pro- (;>) ’co. Ent.^ 

“ prid persona sud commitlitur mareschallo, 6;c. et stalim dc prte- 33.». 

** missis,” in case of felony, or “ de ultis proditionibus,” in case of 
high treason, “ ei superius impositis altocntus qualiter se velit hide 
acquietare dicit, SjC.” or in words ( q) tantamount : and therefore (.v) Ttast. 42. 
it is certainly safest to express it in every reertrd of such attainder, 
where the party a]>pcars and is condemned, whether upon con- 
fession or verdict, or standing mute, 8 cc. Yet I find it wholly 
omitted in every attainder upon an (r) appeal in Coke’s J^iitries, iu,stal, 47 - 
and much oftener (s) omitted than expressed (^) in such attainders 10 55. ir. '>2. 
in Rastal. («) ltiist,42. A3. 


As to the third particular, viz. Where a person shall be arraigned 
upon sevcralappeals or indictments. 

Sect. 7 . It seems, that by the common law, if a man be ap- 
pealed of divers robberies at the suit of divers persons, he may be * 212 

sevciwly (w) arraigned on each appeal, and then severally tried on s”p "c*.*i66. lor. 
each, that each appellant may be equally intitled to the restitution i£0. 
of his goods, upon the conviction of the appellee. 


And in like manner at this day a person charged with several ' ‘ 

(.r) indiigments of robbery at the prosecution of several persons, (») TP* C. <>6. 
may be severally arraigned and tried on each iudictnicut ; because 2 h 
the prosecutor, since the statute of 21 Hen. 8. c. li. is intitled 
to a restitution of his goods upon a conviction of such an indict- 
ment, in the same manner as the plaintiff is upon a conviction in 
an appeal. 

And it is holdeii both by {y) Statuidforde and (z) Hale, that (y)S. F. C. 66. 
even a person attainted of robbeiy at the suit of one person, may 
be arraigned and tried at the suit of another, if such suit were (a) ’F.bor.379, 
commenc^ b|fiare the attainder : But qumre ; for of the aunio- 7 H. *. 3i. 
rities cited for*e maintenance of this opinion, two (a) seem to 
be directly against it ; and the {b) other, which seems most to Xb. F. Coronc' 
the pointg^oes not come up to it. ts, S7. 

, SfCt. ^e44Edw.4. 

Ab. F. Co. 95. See also c. 2S. s. 53. and the chapter concerning the pica of Autrefoiis Convict and 
Attaint. 

F F 2 
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(i?) S. P. C. 66. 


1 Hale. c. 55 
and 56. 

4 Com. c. 3. 
Foster Disc. 3. 


(<f) Sum. 219. 

3 Inst. 139. 
Keilway, 107, 

F. Coroiio, 80. 
(e) 7 II. 4. 27. 
F. ConniCj 80. 
176. 285. 

(/) Lamb. b.2. 
c. 7. f. 291. 

26 Assize, 62. 
B. Corone, 104. 
F. Corunc, 196. 
Crompton, 42. 
S. P. C. 43. 
(^)See!ho books 
above cited, and 
Summary, 219. 


. OF ARRAIGNMENT IN GENERAL. Bk. 2. 

Sect. 8. It is made a quecre by (c) Staundforde, whether a pri- 
soner before his attainder shall answer to divers appeals of death 
or rape, in the same manner as in case of robbery. 


CHAP. XXIX. 

OF THE PRINCIPAL AND ACCESSARY. 

And now I am in the second place to consider the nature of 
Arraignment, so far as it particularly relates to Principals 
and Accessaries. 

Por the better understanding whereof, it may not be improper 
to consider. 

1. In wliat cases, in judgment of law, a man shall be said to 
be a principal, uiid in what cases he shall be said to be an acces- 
sary. 

2. Where he shall be adjudged an accessary before the fact. 

3. Where an accessary after the fact. 

Scr^. I. And First, For the better understanding in what 
cases a man shall be said to bo a principal, and in what an acces- 
sary, having premised, that where a felony is committed by divei s 
persons, the (rf) same man may be a principal and accessary in it, 
and so charged in the (c) same indictment or appeal ; as where 
A. commands B. to kill C. and afterwards actually joins with him 
in the fact : and having also farther premised, that it is agreed by 
all the books, that the man may be an accessary after the fact, by' 
(^) receiving one who was an accessary before, us well as by re- 
ceiving a principal; and that there seems to be the same (g) 
reason, that a man may be an accessary before the fact, by pro- 
curing another to be in such manner an accessary to the princi- 
pal : 

I shall endeavour to shew, 

1 . In what offences there can be no accessaries, but all must 
be principals, if any way guilty. 

2. Where those who only abet a fact, shall be esteemed as much 
principals in it as those who actually do it. 

9ii Where those who are actually absent when a fact is com- 
mitted may be esteemed principals in it. 

4. Where one shall be adjudged a principal in an offence against 
a statute. 

5. Whether the offence of an accessary can ever rise higher 
than that of the principal. 

As 
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As to the first partierjiar, viz. In what ofFencen there can be no 
accessaries, but all must be principals, if tiny way guilty. 

Sect.^, It seems to have been always an uncontroverted Foster, s-n. 
maxim, that there can be no accessaries in (A) high treason, or (i) (fc) 3 lust, uo, 

DalisSltn 

Sura. 215. 1 Hale, 61J; 12 Coke, 81, 82, 2 Inst. 18;». 15. Trca. 19. S H. 7. Iq. F. Cor., 65. 

19 II. 6. 47, S. P. C". 3. 40. B. Cur. l35. Dalioii, c*. 108. Ooinptoii, 42* Coke Lit. 57. 
0) 12 Coke, 81, 82. 2 lust. 183, B, Rape, 3. Coke Lit. 67. 1 Hale, 613. 


Also it seems to have been always agreed, that whatsoever will 
make a man an accessary before in felony, will make him a prin- (k) toil. 6.47. 
cipal in {k) higli treason and trespass; as (/) battery, (m) riot, 
rout, (//) forcible entry, and even in (o) forgery, (1) aiul (/>) petit ^ i„"^t?T38. 
larrx'iiy. And therefore, wherever a man connnaiids another to (/) 38 Assize, 
commit a trespass, who afterwards commits it in ptirsiiaiice of 
such commaiid, he (y) seems by necessary consequence to be as iJt’ *57* 

guilty of it, as if lie had done it himself. bVoin whence it follows, F. 99. 
that being, in judgment of law, a principal olVeiider, lie may be 
tried and found (r) guilty before any trial of the person who 
actually did the fact, (^i) 2 Inst. i«;k 

12 Cukr, HI. 

(Jon. Siiiiimury, 223. 1 Halo. 616. (7) IMooi, 787. Suinmarv. 217. PKiw don, 47.1. Vulo infra, 

7. F. (Jur. 314. 433. S. (j. 41. Qii. Moor, ;;3. (r) B. I’ros. 266. I Lov. 124. 29 Ass. 69, 

F. As.sizo, 291. Con. 27 Asaizo, 4. Qu. Vatigli. II6, 116. 

Sect. .‘5. It was formerly a (.s) question, w^liellier the same re- («) Dyer, 996. 
ceipi of au ofVeiuler, which will make the receiver an accessary 
after the fact in the case of felony, will make him a principal in halt. c. 89.108. 
high treason, as it seems to be (/) sirttled at this day that it will f (.’rompiun, 42. 
For if it should be adjudged a misprision only, as (u) .some liuve ^ 
contended, a man would be subject to a less punishnieiit for re- (h Sum. 2i5. 
cciving a traitor than for receiving a felon ; for he who ret eives a ^ 13«. 

felon is certainly liable to iiidgmeiit of death, as being an acces- 
sary to the leloiiy, but he who rcceivc's a traitor would be liable sup, o. 

only to line and impi isonmeiit, as being guilty of a misprision S. 1*. C. .3- 
i* " B. Treasun, 19. 

B.Corunc, 136. 

(it) Dyt‘r, 296. 21. 

Sect. 4. It seems (x) agreetl, that whosoever agrees to a Ires- (x) C. Eliz. 
pass on lands or goods done^to his use, thereby becomes a prin- ^ 

cipal in it; but that no one can become a principal in a trespass DisseiJ. 98. 

on the person of a iiiaii bv any such agreement. Also it seems B. Kjrct. Cus- 

agreed, 

38 E. 3. 18. Co. Lit. 180. F. Card. 89. 


(1) That is, in fur^^rry atcoiiiiiioii law, wliicli was 
but a frespa.ss or iiiisdniicanuur. \'idc voJ. J. tit. 
** Forgery,’* 

(2) This rule requires distinction. In that .spe- 
cies of treason touching the death of the king, ^c. 
every accessorial aiKency is, independently und in 
its own nature, a complete overt act of coinpas.sing ; 
and renders the oflender guillv, though the fact 
itself should never be attempted. But in every 
other species of treason, tlic accessorial otfonce is 
of a derivative kind ; some act must be dune, to 
which act the offender must be accessary, and out 
of which hi.s guilt must spring, before he ran be con- 
verted, Jby this rule of law, into a principal offen- 


der. It seems therefore, that altlimigh in the event 
ol the; pn^seciitioii .such an offender may be const- 
ilereii as a principal, yet in his progress towards 
conviction he ought, from a principle of natural 
justice, to be considered direly as in the nature of 
an accessary, before or after the fact ; as, if under 
such a consideration he were tried before the. per- 
son who actually'did the fact, the absurdity might 
follow, that the accessorial agent may be convicted, 
and the principal who did the act, and on wlio.se 
guilt the offence of the accessary must alone de- 
pend, may be acquitted. Foster, 341 to 3^17. and 
1 Hale, 61 S. 2 Hale, 223. 
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(y) Popii. 134 . (y) agreed, that no one shall be adjudged a principal in any com- 
Abr. 75. mon trespass, or inferior crime of the like nature, for barely re- 
*' cciviiig, comforting, and concealing the offender, though he know 

him to have been guilty, and that there is a warrant out against 
him, which by reason of such concealment cannot be executed. 
And if he cannot be punished as a principal, it is certain that he 
cannot be punished as an accessary; because i|i such offences, all 
who are punished as partakers of the guilt of him who did the 
fact, must be punished as principals in it, or not at all. Yet if a 
man knowing that there is a warrant against such offender, advise 
(t) 3 R, Abr. persuade him to absent himself, (z) perhaps he may be in- 

75. ' dictable for a contempt of the law in hindering the due course of 

justice. 

(a) Ualis. 16. „ ,, .... . i.*, 

3 Inst. 30, 31. oec^. 5. it IS certain, that in (a) petit treason, and also in such 
Croinptun, 43. feloiiy as shall have (6) judgment of death, there may be acces- 
(/<)*^i 3 ^Co^‘ 81. both before and after the fact, who must be proceeded 

83 . ' * against as such, and not as principals, as shall be more fully 

C. Eliz. 730. shewn in the following part of this chapter. 

£2 Xnst* 18t)k 

(r) Sec the cita- Also it sceiiis, (c) that there may be accessaries before the fact 

'***^ ****** but that the appellant hath his (d) election to proceed 

Cun. 'll. Ap- against them either as principals, or as accessaries (e). But 1 

jicul, 151 . find it no where holdeii, that there can be accessaries in mayhem 

(fO Sup. c. 33. after the fact, 
s. 10. 

83 Asiiiai'. 83. F. Curuiic, 11. 103. 315. 231. Con. *10. Assize, 1. B. Appeal. 71. 154. (e)Sup. s. 4. 
1 Halo, 613. 

(./■) S. P. C. 44. 8ect. 6. I do not find it agreed, ( /*) whether there can be any 
u.l'ra/.minirc, accessaries in . 

4. 6. Plowcicn, 697. 1 Hale, 13. 

As to the second particular, viz. Where ^ose who only abet a 
fact shall be esteemed as much principals in it as those who ac- 
tually do it. 

(#) riowtltn. Sect. 7. It seems to have been (g) anciently the more prevail- 
F^'coronc 90. opinion, that those only w'ere to be adjudged principals in 
216. 40. ’ ' felony who actualfy did the fact ; as in murder, those only who 

Asitizc, 8. & 25. giive the mortal blow ; in rape, those only who actually ravished 
w E^”3.V3. party, &c. and that those in the*K:ompany who w’ere only pre- 
ss. ' sent and abetted and encouraged the doing it, were to be esteemed 

s. V.C. 48.41. accessaries ; or at most principals in the (A) second degree only. 

Soc Bract, 'b, 8. c. 12. s. 10, 11. 13. C. 19. s. 11- C. 21. s. 8. 10. 11. Lamb. b. 2. c. 7. s. SJ83. 
Statute of Westminster, 1. c. 14. Con. F. Cor. 433. (/i) Plowden, 97. Foster, 347. 




But I take it to be settled at this day, that all those who (/) 
assemble themselves together with a felonious intent, the execu- 
tion whereof causes cither the felony intended, or any other to be 
committed, or with an intent to commit a (A) trespass, the execu- 
tion whereof causes a felony to be committed, and continuing 
together abetting one another till tliey have actually put their de- 
sign 

ciU'd to the 

oUier parts of this and Uie next section, and Bk. 1. c, 13. s. 51. c. 14. s. 5. and c. 41* s. 6. (k) Bk« 1. 
c. 13. s. 46. Summary, 216, 217. F. Corone, 60. 3J4. 350. 433. B. Corone, 172. Keilw. I6l. 
KclyngCf 47*. Salkcld, 334. $• P. C. 40« 


mil. 4. 13. 
; Cor. 86. 228. 
B. Appeal, 32. 
Moor, 53. 

9 Coke, 67. 
Kelyiigc, 47. 
Plowdeu, 98. 

4 Coke, 42. 

Sec the cases 
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in execution; and also all those who are (1) present when a <0 Seo u. t. 
felony is committed, and abet the doing of it ; as by holding the 
(m) party while another strikes him, or by (») delivering a weapon g i,„titut"e. isa. 
to hun that strikes him, or by moving (o) him to strike, are priii- s institute, I3s. 
cipals in the highest (p) degree, in respect of such abetment, 
as much as the person who does the fact, which in judgment of j 
law is as (y) much the act of them all, as if they had all actually B. Cur, 19 . 167, 
done it ; (r) and if there were malice in the abettor, and none in *®p' ^ ^ ^ 

the person who struck tlie party, it will be murder as to the 4 ^, • • • • 

abettor, and manslaughter only as to the other. 10 E. 4. 14 . 

216* F. Cor. 99. 309. 433. Dalton, c. 100. Lamb. b. 2. c. 7. f. 2«3. 7 11. 4. 27. Presence iioicien 
not to be necessary for this purpose. F. Cor. 60. 4 11. 7. 10. (m) Sunimury, 216. F. Cor. 135. 

S. P. C. 40. 13 H. 7. 10. (ft) Suiiiiiiaryf 216. 2 Inst. 41. 82. (t>) F. C(»rone, 60. S. P. C. 4(). 

Summary, 216. 4 11.7.18. 13. Co rone, 141. 13. Appeal, (p) Siiminary, 2t.S 216. Plowilcn, 98. 
Sup. c. 23. s. 76. c. 25. s. 64. and i^ee the case of Rex c. Synis and IXicrrYweatlier, Foster, c. 1. 
(y) Plowdcn, 98. 100. F. Corone, 60. B. Corune, 141. 13. Appeal, 85. 4 iJen. 7. 18. 9 Cuke, 67 

(r) Bk. l.c. 13. S.49, 54. 


Sect. 8. It doth not seem necessary to the making an abettor (s) But this 
a principal, that the person on whom the felony is committed 
should be under any (a) terror from the abetment, and by reason ' 

thereof <liscoiiragcd from making that defence wliich otherwise Sinmnary, 2i6, 
lie might have made. lJut it seems to be siiflicient for this pur- ^ 
pose, that the person who docs the fact is encouraged and em- ynikeld, 334, 
buldeiied in it from the hopes of present and immediate assis- .335. 
tance from the abettor, whether he be within view of the fact, or 
(l) not. 


And upon this ground it hath been adjudged, (//) that where (w)SeeB. i 
persons combined together to stand by one another in the breach ** 
of the peace, witli a general resolution to resist all opposers, and 
in the execution of their design a murder is coniiiiitted, all of the 
company are equally principals, though at the time of the fact 
some of them were at such a distance as to4je out of view. 


314. 3.'>0. 433. S. P. C. 40. 


Siiininnry, 216. 
217. 

H. Corone, 172. 
Sidkcld, .334, 
3.35. 

KciUvuy, 161. 
F. Corone, 60. 
Vide Kelynge, 47. 


Also upon the same reason it liatb been adjudged, (x) that (ir) Moor, as. 
where a company of rogues assault a man in the liighwuy, who 
escapes from them, and then one of them rides from the rest, in 
the same highway, and robs another out of the view of his com- 
panions, and then returns to them, they are all of them equally 
principals. 

And the like hath been ( y) adjudged in relation to all those (y>iiH.4. is. 
vvho accompany one another with an intent to commit a burglary, 
in the execution whereof some stand to watch only in the adja- 
cent places, and the rest actually break and enter the house. 

Sect. 9 . But ( 2 ) where divers persons accompany one another Keii. igi, 
in the doing of a lawful act, and one of them happens to kill a 
man, he that gives the wound is only guilty of the homicide, and 
the rest of the company shall neither be esteemed principals nor 
accessaries. 

Also if the act intended, (a) though unlawful, were a bare tres- (a) Kelyngc, 
pass, and one of the company be guilty of larceny, it is a felony 47. 
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in such offender only, becaus'e it is a crime of a nature entirely 
different from that intended, and not caused by the execution of it. 

(6) S. P. C. 40 . Sect. 10. Also those who by accident are barely present w'hen 
Summaiy, 416 . ^ felony is committed, and are merely passive, and neither any 
iw.*S 95 ?* ** encourage it, nor endeavour to hinder it, nor to apprehend 
B. Indicbneiit, thc^ offenders, shall (&) neither be adjudged principals nor acces- 
saries ; (c) yet if they be of full age, they are highly punishable 
by fine and imprisonment for their negligence, both in not endea- 
vouring {d) to prevent the felony, and in .not endeavouring (e) 
to apprehend the offender. And if they any way shewed 
ViHe'sup.'c'.M. assent to_ the felony, it seems that they may be punished as 
s. 66. principals in it ; because the shewing such an assent could not 

encouragement to it. 

(j/) Noy. 60, Dalton, €• 108, (c) Sup. c. 12. sect. 1, 2, 3* 4. (^f) Vide infra, sect. 15. S. P. C. 40. 

Summary, 2 17. F. Curono, 1J5* Dalton, c. 108. Lamb. b. 2. c. 7. f. 282. But F. Coronc, 92. and 
Cronip. 41. 3 ccin contrary. 


5. 

14 H. 7.31. 
Con. F. Cor. 
314. 197. 
Lamb. b. 2. 
c\u 7. f. 289. 


(g) 4 Coke, 41. 
rultoii, 122. 


(h) ^ Coko, 44. 
2 Inst. 183. 
CVoni. 44. 
Summarv, 21C. 

2 Halo, *435. 
015, 616. 
Pulton, 122. 
.Dalton, c. 108. 
9 Coko, 81. 

3 Inst. 138. 
(03iini, 218. 

9 Coke, 81. 
Kely npe, 52,53. 
(fc) See B. 1. 

c. 1. $vcl. 7. 

1 llair, 617. 

(/) Sumin. 416. 

(m) 4 Coke, 41. 
Cronipton, 41. 


(n) Kcl>-. A", 
•M. 

Foster, 319. 


As to the third particnlar, viz. Where those who are actually 
absent when a felony is committed, may be esteemed principals 
in it. 

Sect. 11. 1 take it to be a settled rule, that wherever a man 
procures a felony to be committed, and is absent at the time 
when it is coiiimittcd, and no other person but himself can be ad- 
judged a principal in it, he shall be esteemed as much a principal 
as if he had been present. For no one can be (g) punished as a 
felon, but cither as a principal or as an accessary ; and therefore 
where the procurer of n felony cannot be punished as an accessary, 
because there is no other to whom he can be an accessary, he 
must be punished as a principal, or not at all. 

And upon this ground it seems to be clear, that if a man (h) 
persuade another to drink a poisonous liquor under the notion of 
a medicine, who afterwards drinks it in his absence (/) ; or if A. 
intending to poison B. put poison into a thing and deliver it to 
C. who knows nothing of the matter, to be by him delivered to 
B. and C. iiiiioceutly deliver it accordingly in the absence of A.; 
or if one (A*) incite a madman to kill another, who afterwards kills 
him in the absence of the person that incited him ; in all these 
and the like cases, the procurer of the felony is as much a prin- 
cipal as if he had been present when it was done. And so (/) 
likewise all those, seem to be, who w'ere present when the poison 
was infused, and privy to, and consenting to the design. 


But (»i) those who only abetted the crime by their conimaiid, 
counsel, or advice, but were absent when the poison was infused, 
are accessaries and not principals. 

Also if A. intending to poison B. deliver a poisonous thing to 
C. to be by him delivered to B. and C. knowing it to be poi- 
soned deliver it to B. in the absence of A. ; in this case C. (») 
only is a principal in the felony, and A. an accessary^ 

Sect, 1*2. By force of 3 Hen. 7. c. 2. all those who are acces- 

‘ saries 
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saries before to the forcible taking away of' 4 woman, made 

felony by that statute, whether they were present or absent at the 

time of the taking, or accessaries after, by wittingly receiving the 

woman so taken aw’ay, shall be punished as (o) principals. But c" j^pTiss 

this depends on the express words of the statute, and not on any and Sum. 917. 

construction from the reason of the common law. t ^*4. 


As to the fourth particular, viz. Where a man shall be adjudged 
a principal in an onence against a statute. 

Sect. 13. It seems to have been always generally agreed, that (p) s. P. CJ. 44. 
notwithstanding all penal statutes are to be construed strictly (/>) ; H. 6. 47. 
yet wherever a statute ordains, that those who arc guilty of the 
thing prohibited by it, shall be adjudged traitors or felons, it, by Crumpton, 48. 
a necessary implication, makes all the procurers and abettors of Dalton, c. los. 
it principals or accessaries before, upon the same circumstances ^ 
which will make them such in a treason or felony at coninion Dalistin* ii‘.'88. 
law ; because stich persons may properly be said to have done Summary, *16. 
the thing in such a manner caused by them, and consequently to q*/ gB 
come within the very words of the statute. And therefore it iJaiiwCii. * 
seems to have been generally unquestionable, that those who Summary, saa. 
procure tli^,('(/) clipping of the king’s coin, or other offenct! made sect -a 

liigh treason by statute, in such a manner as will make them )a! i. c.*'i. 
principal traitors in a treason at common law, shall be adjudged o-sa. 
principal traitors by the statute; and that those who abet a (r) 

I>etit treason, or :i felony by statute, as a (s) rape, or (Z) buggery, sIimmuryVlB. 
&c. shall be adjudged principals if present when it was coin- O') D. i. 
mitted, and accessaries if absent, in the same manner as in felo- 
nies at common law, unless the statute expressly provide other- jj, i. c. i5. 
wise ; as that of 3 Men. 7- c. '2. does, as hath been shewn in the 
foregoing section. ” J'J 

F- Coronc, 86. 228. 13. Uape, 2, X {1} 3 Inst, .59. Sum, 21 Vi«Jc Foster, 856, 


Sect. 14. But there (m) seems to have been formerly some opi- 00 S. P.C. 44. 
nions, that the receivers of a felon by statute, shall not be ad- *“P' **-*‘^‘* 
judged accessaries to the felony after the fact, in the same manner 
as the receivers of a felon at common law, because such persons 
can in no propriety of speech be said to have done the thing pro- 
hibited, as the procurers of it may be said to have done. 


But this seems (j;) to have been more strongly liolden in re- (t)S.P.C. 44. 
spect of those statutes which expressly provide that accessaries 
before to the offence prohibited, shall be punished as felons, 8cc. i Hole, 614. 
but say nothing of accessaries after ; from which words it may be 
argued, that they must be either intended to exclude accessaries 
after the fact, or have no manner of effect. 


Yet I take it to be settled at this day, that in these and all (.v) Snp. wset. .s. 
other cases where a statute makes any offence (_»/) treason or (z) 
felony, it involves the receiver of the offender in the same guilt S Hir. io. 
with himself, in the same manner as in treason or felony at com- 
mon law, unless there be an express provision to the contrary. 

For since it is agreed, that such new treason or felony shall have f. 284, 285. 
the sainc construction with a treason or felony at common law 3 Inst. 45, 5i. 

to 
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(a) Sup. c. 18. to all Other (a) intente and purpoaei; why should it not also 
s. p'c. 168. the same in relation to those who are to be esteemed prin* 

Sumimry, 930 . cipals and accessaries in iti And as to the objection that the 
receivers of the offender cannot thereby be so properly said to 
have done the ofience, as the accessaries before, it may be an> 
swcrcd, that they may properly enough be said to be partakers in 
the guilt of the offender ; and what crime such a partaking shall 
be adjudged to amount to, is most reasonably determined by the 
rules of law in other cases of like nature. And as to the objec- 
tion, that a statute by expressing accessaries before, must be in- 
tended to exclude accessaries after, or to have no manner of 
effect, it may be answered, that nothing is more common than for 
statutes to express those things which the law would have im- 
plied ; in which cases it seems a very reasonable construction, 
that expressio eorum quea tacUi hisunt nihil optratur. 

As to the fifth particular, viz. Whether the offence of the ac- 
cessary can ever rise higher than that of the principal. 

(A) 3 lust. so. Sect. 15. I take it to be an uncontroverted (5) rule, that it 
Suminarv 2i.*i. seeming incongruous and absurd that he who is 

. B.. Coronc, 119. punished only as a partaker of the guilt of anothen should be 
Vide Kcil. 34. adjudged guilty of a higher crime than the other. ^ And therc- 
aud mfra, s. «i. ggemg clear, (f) that if a wife or servant cause a stranger 

(e^SInst. 20. to murder the husband or master, and are absent when the mur- 
wiion, 16. der is committed, they cannot be said to be accessaries to petit 
freasou, but to murder only, because the offence of the principal 
^^umniary,24> is but murder. But if such wife or servant had been (d) present 
is. SIS. when the murder was committed, they would have been guilty 
R^ronc im. treason, and the stranger of murder ; because in respect 

But^oAssuc,* of such presence they would have been principals in killing, as 
25. whereof this hath been more fully shewn, book the first, in the chapter of 
an abridge Petit Treason, section the sixth. 

seems contrary. See also F. Coronc, 216. which is an abridgement of the same case, (d) 3 Inst. 20. 
Summary, 24, 25. 1 Hale, 615. Dyer, 128. 254. 332. Crumpton, 19. Moor, 91. Dalison, 16. 


(/) 2 Inst. 182. 
Ualton, c. 108. 
Lamb. b. 2. c. 7. 
S. P. C. 40. 
Crompton, 41. 
Summary, 217. 
(g) 2 Ittst 182. 
Dalton, c. 108. 
Lamb. b.2. c.7. 
Plowden, 475. 
Con.Croinp.41. 
(A) Vide sup. 
s. 7, 8. 

S. P. C. 40. 

B. Appeal, lO. 
B. Corone, 188. 
Dalton, c. 108. 


As to die Second Point, viz. In what case a mau shall be 
adjudged an accessary before. 

Sect. IG. It seems to be (J") agreed, that those who by hire, 
command, counsel or conspiracy, and it seems to be generally (g) 
holden, that those who by shewing an express liking, approbation, 
or assent to another’s felonious design of committing a felony, 
abet and encourage him to commit it, but are so far (h) absent 
when he actually commits it, that he could not be encouraged by 
the hopes of any immediate help or assistance from them, are all 
of them accessaries before the fact, both to the felony intended, 
and to all other felonies which shall happen in and by the execu- 
tion" of it, if they do not (t) expressly retract and countermand 
their encouragement, before it is actually committed. 

(0 3 Inst. 51. Crompton, 42. Summuiy, 217, 218. Lamb. b. 2. c. 7. f. 289. 
1 Hale. 537. Foster, 354. Plowdmi, 475, 476. 

Sect. 17. But it doth not seem necessary in any iadictanent or 
appeal against a man as accessary before the fact, to set irorth the 

special 
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special manner which he abetted it. but only to charge him (Jk) (^) ^ 

getierdly, ^fuodjelonici, S^c. abbettavit, incitavit, ei procuravit, Sfc. i^gtai, 5 t. 
Aim the like general way of setting forth- the aid given to a felon. F. Coronc, 4:)3. 
seems to be sufficient both as to those who are (/) principals by su'uewhat 
being present when the felony is committed, and also as to those ^"4 Coke, 41 . 

who are (m) accessaries after. Coke Em. s?. 

(m) Coke Em. 

^56m Kostal, 48e 5S. 

Sect. 18. It cannot be doubted, but that if a man advise a (n) D^cr, t86. 
woman to kill her child as soon as it shall be born, and she kill it 
in pursuance of such advice, he is an (u) accessary to the murder, j^niKb. k c. 7 . 
though at the time of the advice, the (o) child not being born^ no Crompton, 4i. 
murder could be committed of it; for the influence of the felo- 
nious advice continuing till the child was born, makes the adviser ^ 
as much a felon as if he had given his advice after the birth. 

Also it seems (p) agreed, that if 1 command another to beat a (p) Sum. 2 i 7 . 
man, and he beat him in such a manner that he dies thereof, I 
am an accessary before to the felony, ( 9 ) because it happened in ^ ’cIV?' * 
the execution of a command which naturally tended to endanger ( 7 ) s. P. '41. 
the life of the other. And (r) d, fortiori therefore it follows, that yy 
if a man command another to rob a man, and he in robbing him c.”io 8 , * 
kill him ; or to burn the house of J. S. and he by burning it, burn Cromp. 43 . 
also the house of J. N.; the commander is as much an accessary CO 47S. 
to the subsequent felony as to that which was directly commanded. 

Also it is said, (s) that if [ command a man to rob another, and (<) Plow. 475.. 
he kills him in the attempt, but do not rob him, I am guilty of ' 

the murder, because it was the direct and immediate eflect of an r. ssd'. 
act done in execution of my command to commit a felony. Crompton, 48 . 

But if I persuade A. to poison B. and A. accordingly give 
poison to B. who eats part of it, and gives the rest to C. who is 
killed by it, £ am guilty of a great misdemeanour only in respect 
of C. blit not (f) an accessary to his murder, because it was not (0 Plowdcu, 
the direct and immediate effect of the act done in pursuance of 
my command, but happened accidentally through the act of B. to Lamb. b. ’2. 
which I being no way privy, cannot be made accessary by reason 1. sue. 
of it. Yet in this case A. is certainly guilty of the murder of C. 
as hath been more fully shewn, book the first (Ch. 1 3.). 

Sect. 19 . It seems to be holden generally in some («) books, (u)Plow. 475 . 
that wherever a felony ensues and follows upon any unlawful act lOg 

commanded by another, and executed in the same manner as it 3 inrt. 5 i. 
was commanded, the commander is an accessary to the felony, (x^s. P. C.4i. 
But this (jc) seems to be too large a rule, and liable to great difli- 
cultie.s, unless limited by some distinctions. — But finding little MMr,'' 5 s! 
in the books concerning this matter, I shall leave it to be farther Foster, 369. 
considered by others. 

Sect. 20 . It seems to be {y) agreed, that if the felony com- (y) Plorr. 475. 
mitted be the same in substance with that which was intended, 7 *^’ 

and variant only in some circumstance, as in respect of the time Lamb. b.«.‘ 
or pliibe at which, or the mean whereby it was effected, the «• 7. f. S87. 
abettor of the intent is altogether as much an accessary as if there c^pton 4t. 
had been no 'Variance at all between it and the execution of it; Dalton, c.'i08., 

as Foster^ 370. 
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‘ * 

as where a man advises another to kill such an ohe in the night, 
and he kills him in the day, or to kill hiin in the fields, and he 
kills him in the town, or to poison him, and he stabs or shoots 
him. 


(>) Sum. 217. 

1 Hale, 617. 
Flowden, 475* 
Dalton, c« 108a 
Lamb. b. 
c. 7. f. 287. 
Crompton, 42. 
(«) Plow. 475. 

3 Inst. 51« 
Dalton, c. 108. 
Lamb. b. 2. c. 7. 
f. 287, 288. 
Crompton, 42. 
Vide Foster, 
370, 371. 


Sect. 21. But if a man command another to commit a felony 
oqia particular person or thing, and he do it on ( 2 ) another ; as 
to kill A. and he kill B. or to burn the house of A, and he burn 
the house of B. or to steal an ox, and he steal an horse or to 
steal such an horse, and he steal another ; or to commit a felony 
of one kind, and he commit another (a) of a quite different nature ; 
as to rob J. S. of his plate as he is going to marketj and he break 
open his house in the night, and there steal the plate ; 'it is said, 
Uiat the commander is not an accessary, because the act done 
varies in substance from that which was commanded. 


S Plow. 475. 

Ibit thin case 
is nut stated in 
this nmiinor, 
citlier by Laiu- 
bard, Dalton, or 
Crompton. 

Sec Lamb. b. 2. 
c. 7. I*. 287. 
Dalton, c. 108. 
Crompton, 42. 
Vide Foster, 
^1, 372. for 
several observa- 
tions upon this 
case. 


Sect. 22. But it is observable, that (ft) Plowden, in his report 
of Saunders" case, which seems to be the chief foundation of 
what is said by others concerning these points, in putting the 
case of a command to burn the house of A. which shall not make 
the commander an accessary to the buniing the house of B. unless 
it were caused by burniiig that of A. states in this (c) manner : 
If 1 command a man to burn the house of such an one, which 
he wndl knows, and he burn the house of another, there 1 shall 
" not be accessary, because it is another distinct thing, to which 
I did not give assent, &c.” By which it seems to be implied, 
that it is a necessary ingredient in such a case to make B. no ac- 
cessary, that lie knew the house which he was commanded to 
burn ; for if he did not know it, but mistook another for it, and 
intending only to burn the house which he was commanded to 
burn, happen by such inistajke to burn the other, it may probably 
be argued, that the commander ought to be esteemed an accessary 
to such burning, because it was the direct and immediate effect 
of an act wholly influenced by his command, and intended to have 
pursued it. 


(tf) T.uinb. b. 2. 
c. 8. f. 289. 
Moor, 8. 

S. P. C. 37. 
Sum. 129. 219. 
Sltist. 139.142. 


Sect. 23. It seems to be generally agreed, (d) that he who 
barely conceals a felony which he knows to be intended, is guilty 
only of a misprision (e) of felony, and shall not be adjudged an 
accessary. 


(e) See B. 1. c. 7. But this Is made a qu(t^*e by Dalton, c. 108. 2 Inst. 183. 


(/)F. Cor. Sect. 24. It seems to be certain, that no one can be any (J*) 
B.^Cor.^. 80. P^'wished as an accessary to homicide per infort nmum^ or $e 
15 Assize, 7 . " because they are not felonies; from whence it fol- 

11 11. 4. 93. lows, that if he who is indicted or appealed as a principal in 
murder, be found guilty of such homicide only, those who are 
1 Hale, 615*, only charged as his accessaries before or after, shall be dis- 
charged. 

(^) 4 Coke, 43 , And so also shall those (^) 

before, where the principal is 
Summary, 217. * ^ 

1 Hale, 615, 

616. Moor, 461. C. £liz. 540. Cronip. 43. Dalt. c. 108. 


who are charged only as accessaries 
found guilty of mauslaugh{|P; be- 
cause 
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cause tlwt necessarily supposes the fact to .have happened on a 
spdden; for if it had been done upon premeditation, it. would 
have been murder. 

And queere. If they who arc charged as accessaries (A) after (A) Vide Crom. 
should not also be discharged at common law, where the principal 44. 
is found guilty of manslaughter, and admitted to the bene& of 
his clergy, because in such case it could not appear by any judg- c. £liz. 540 . 
ment that there was a principal. But the law in this respect Vide Fonter, 
seems to be altered by 1 Ann. c. i). set forth more at large in the 
following part of this Chapter, which makes a conviction equiva- 
lent, as to this purpose, to an attainder. 

Sect. 25. Before the statute of 11 and 12 Will. 3. c. 7. acces- 
saries to piracy were not within the purview of 28 lien. 8. c. 1.3. 
by which piracy is triable according to the course of the common 
law. But for this I shall refer the reader to Book the first, chap- 
ter twenty. 

As to the Thiud Point, viz. In what cases a man shall be 
adjudged an accessary after : I shall endeavour to shew, 

1. What kind of receipt of a felon will make the receiver such 
an accessary. 

2. Whether it be necessary that such receiver know of the 
felony. 

0. Where the receivers of a felon shall be excused in respect 
of the relation they bear to him. 

4. How far the felony must be complete at the time of the 
receipt, to make the receiver an accessary. 

As to the first particular, viz. What kind of receipt of a felon 
will make the receiver an accessary.after the fact. 

Sect. 26. It seems agreed (/) that, generally, any assistance (») a Inst. 183. 
whatever given to one known to be a felon, in order to hinder his V. C. «. 
being apprehended or tried, or suffering the punishment to which 
he is condemned, is a sufllcient receipt fbr this purpose ; as where 7. f. 289, &c.' 
one assists him with a (k) horse to ride away with, or with money Sumronry, 218. 
or victuals to support him in his escape ; or where one harbours c! i'o8. 

and (1) conceals in his house a felon under pursuit, by reason Crompton, 43.* 
whereof the pursuers cannot find him; and much more, where 
one harbours in his house, and openly (m) protects such a felon, Crompton * 
by reason whereof the pursuers dare not take him. (l) Dalton, cap. 

108. 

F. CoTonc, 427. Lamb. b. 2. c. 7. s. 291. S. P. C. 43. Crompton, 42. (m) 26 Assize, 47. Adi. 

B. Cor. 1^. F. Coronc, 19.'>. 

Sect. 27. Also I take it to be setfled at this day, that whoever (") Sup. c. 21. 
(n) rescues a felon from an arrest for the felony, or voluntarily (o) p 
suffers him to escape, is an accessary to the felony. 43 s. 

Summary, 116. 

Contra, F. Corone, 48. S. P. C. 43. Dalton, c. 108. 1 II. 7. 6. B. Coronc, ISO. (o) Sup. c. 19. 

AW> some have said, (p) that all those are in like manner guilty (p) Sup* •• 10 . 
who oppose the apprehen^ng of a felon. . *• 

But 
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Cq) B* Escape. 
43 » 

(r) S. P. C. 41. 

(s) E. 3. 39. 
Ab. F. Cor. 26. 
(0 7 H. 6. 42. 
Ab. B. Indict. 4. 
F. Indict. 11. 

(tt) S. r. C. 41. 

(x) Daft. c. 108. 
Sec also Grom. 
42. 

(y) 26 Ass. 47. 
Ab. D. Cor. 103. 
F, Coroiie, 195. 


But for these matters I shall refer the reader to the former 
part of this l>ook> wherein they are more fully handled. 

Sect» 28 . It seems to be holden both by (o) Brook and (r) 
Staundfordei that the bare receiving into one^s house a person 
knoH'n to be a felouj, is sufficient without any farther circumstances 
to make a man an accessary to the felony. And this seems to be 
favoured by the Year Books of Edward the Third (•) and Henry 
the Sixth (<). s . , 

Also it seems to be holden both by(ti)> Staundforde and'(j:) 
Dalton, that not only such a receipt of such a felon into one’s 
house, but any other favour or aid voluntarily afforded him, fis by 
relieving him with money, meat, or drink, is sufficient for this 
purpose. But it is observable, that the case in the Book of -.(Sf) 
Assizes udtareon Dalton seems chiefly to ground his opinion, and 
which is more accuratpd|hau any other Year. Book 1 met with on 
this subject, is of ones^o was indicted ** for having received a 
“ felon, and for that no one by reason of him dared to take him.” 
Whereupon it is said by Shard; If one receive a felon in favour 
*' and aid of the felony, I hold such a one an accessary to the 
felony.” Also it is further observable, that the Year Book of 
Henry the Fourth, (2) on which the above-mentioned opinion of 
Brook seems to be grounded, seems to prove only that every re- 
ceiver of a felon, knowing him to be such, is indictable, but not 
that he is indictable for felony ; and the chief purport of the case 
is to shew, that one who, having a felon in his house, voluntarily 
suffers him to go at large, is not guilty of a felouiotu eset^, unless 
he had arrested him. To which may be added, that (a) Lambard 
doth not say generally, that all those who receive a felon^ knowing 
him to be such, are accessaries after; but all those who feloni- 
ously, and with an evil mind receive a felon, &c. And Sir,|^ward 
Coke, in his (b) Second InHitute, describes such accessari^i as 
tliose who knowing a felon^receive the felon, and not only con- 
ceal his oflfeiice, but favour and aid him, that he be not known. 
And in his (c) ’Phird Institute he saith, ** If one receive a thief, 
** and aid and maintain him in his felony, he is an accessary by 
which expressions it seems to be implied, that there ought to be 
some other circumstance besides that of the bare suffering of a 
person known to be a felon to be in one's house, to make a man 
an accessary. ' 

Sect. 29. However, it seems to be (d) agreed, that itp one shall 
be adjudged an accessary to a felony for receiving into hia house 
a person under bail for such crime, or for relieving with money 
or victuals a person so bailed, or in prison ; and the reason given 
by (e) Dalton is, because the felony cannot be concealed,, nor ..the 
lame L, u r twH» . hindered by it. And if this be a sufficient reason# ,wh^ may 

any other receipt or relief of a felon, whereby the felony is not 
id. Cetone, los. concealed, nor the trial, &c. hindered, come under the like rule? 
F.^rone;^i95. jj. ggems (/) agreed, t^t the sending a letter to ptot^h the 
Samaw^, si 9 . deliverance of a felon, or die jnstructing h|m to (g) Order 

1 HOe, 6S1. to entide him to the benefit Of cleo^.'shml do'; and^entm^e (k) 

LiSvt : ■■ ' '-*>*'"6 

r;2B9s«90. (^) 3 Inst 139. Summary, 219. iUde»€ft. .<^3( ¥^.139. f / . 


(t) 9 Hen. 4. 1. 
Ab. F. Cor. 76. 
B. Coronc, 26. 
B. Escape, 43. 


(a) Lamb. b« 1. 
s. 289. 


(/>) Page 183. 

(c) Page 134. 
F. Cor. 427. 

1 Hale, 619. 




1 1 Hale, 620. 
)^ton, c. 108. 
Crompton, 42. 

S Dalt. c. 108. 

omptlons 42. 
Lamb. b. 2« f. 
209. are to the 
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advising Itb frtcinds to persuade uritnesse^ ndt to come against him 
at his trial ; and also the (i) labouring of witnesses in pursuance (0 ^ Inst. 1S9. 
of such advice. And yet the two last of these practices are cer- 
tainly vefy. highly criminal ; and though they do hot tend totally 
to prevent the tiiah yet are the most likely means to make it 
fruitless and ineffectual. 


Also it seems to be agreed, that the suffering a felon to escape <*ySum. 919 . 
(k) without arra>>ting him, (f) or the bare qoncealnient of a felony, 
though they are crimes of a very high nature, do uot mike a man Mmf. s. * 
an accessary. , , (0 Sup. 8.10.87. 

Sect. SO.’ Also I take it to have been generally agreed, before («,) Aieyn, 57. 
the statute of 3 and 4 Will, and Mary, c. 9* tltat neither the re- Style, 91. 
ceiving of (ni) other men's goods, known to have been stolen, nor YclTCrton*4 s ’ 
the taking of one’s (n) own goods again from one that hhd stolen Lamb. s9o, 391! 
them, on an agreement not to prosecute blip, nor the taking of 1 R. Abr. 68. 
any other (o) riward on such an agreenveW^id make a man an j 
accessary to the felony, unless he also had received the thief. But ^5 e. 3. 39.’ 
now it is enacted by that Aatute, and by .5 Ann. c. .01. s. 5 . “That Ab.F.Cor.i86. 
*' if any person or persons shall buy or receive any gootls or chattels 

that shall be feloniously taken or stolen from any other person, cor. 114. 

“ knowing the same to be stolen, he or they shall be taken and Con. Cromp. 

“ deemed an accessary or accessaries to such felony after the fact, 

“ and shall incur the same punishment as an accessary or acces- q,,. Crom. 48. 
“ sarics to the felony after the felony committed.” And it is and S. P. C. 4.'?. 
further enacted by 1 Ai\p. c. 9. ** That such persons may be pro- 
secuted for a misdemeanour, before the principal shall be con- Dalton' c. 108. 
victed,” as shall be shewn more at large in the following part of Moor, 8. 
this chapter, sect. 44. Croinji. y 1 48. 

* liUiiibiird, 290. 

1 R. Abr. 67'. Cro« £l1z. 486. Vide Noy, 90« (o) Siifii. 130. S Itvst. 134* 138. Cun. Crump, 41. 

Laiub. 290. 2 And. Qu. Moor, 8. and Dalton, c. lOB. Vide Rk. 1, c. 19. ** Tit. Kecoivers.’* Appeal, 8. 
For the offences in buying and receiving stolen good.s, vide Bk. 1. c. 19. 

Sect. 31. It doth not seem to be settled, (p) whether the re- (p) Vide Plow. 
ce.ipt of a felon who is pardoned by the king, but still liable to an 
appeal, may not make the receiver an accessary. 

As'to the second particular, viz. Whether it be necessary that 
a man know the felony in order to make him an accessary by re- 
ceiving the felon. 


Sect. 38. There can be no doubt but that it is necessary that p, 
such receive^ have (j|r) notice of the felony either express or im- Summary, sis. 
plied ; and therefore it is the settled form of all (r) indictments ’jj 
and appeals* (s) against accessaries after the fact, expressly to Ab.B. indict 4. 
charge them with having known that the person received by them s H. 7. io« 
had i^mmitted the principal felony. 

Jr. 00 . 283. 

489. '-^’'A88ise,'A$. Summary, 818. (5) Rastal, 43. 54. .‘>1. Co. Ent. 56, 57. 3 Peer. Wms. 493. 

'But k is not clearly settled, whetb^ in some cases (OS. P. c. 41 . 

an imptiep notice of the felony be not sufficient for ffiis purpose ; 43 , 

as wh^^a nian receive^ a person , i^ttainfeil of felony, in the same o^'er, 355 ' 

county wfffliidp he is attkintefl; in Whipfa case it hath been (/) ^ Cot.-3rr. 

. T’ .tr it. ... . . f Dalton, c. IO8. 


holdda, ^aii . . is ah' ai^ssai^.to tlie felony, whether he l>A<l'Qa*r‘Hm? 6. 
actually notice^of the attaind,e7 .Pf. .not ^ because it appears by 48, 43. and see 

matter of recora in the siuiie coun^, Whereof every man is said to t Hale, 383. 

1^ contn. 
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conusant. But to this it may be answered, that felony wadies 
Ibalton/e. los! ™ something of wilfulness mid baseness; something {u^jeOeo 
lamb.W3. ' a»i»to jseiyie/rafum ; and that it would be extremely hard, by such 
^ ^R«x«. a forced way of reasoning, to presume a man guilQr of it; who 
, P^^s? 495 . probably may be entirely innocent ; and to this opinion the ^ater 
' where Lord * nutpber of (v) authorities seem to incline. 

Hard Wide says, 

that the true way of understanding the anthorities upon this p<dnt is, that " an ottflawry or attainder in 
" a parbcular county nia^, as the case diali happen to be ciicumstanced, be some evidenee to a jury of 
" notice to an accessary in tha same county , but that it cannot with any reason o# justice crenta anab- 
" solute legal presumption of nbticc, m as to excuse the uot chargiug the; fact to done bnbwingly in 
** the indictment.” * 


(x) Lamb.b. 2. 
c. 9. 

Bract, b. S. c. 
32. 8* 9. 

Dalton, c, 108* 

1 Hale, 621. 
Summary, 219. 
Crompton, 42. 
sett 22. 

S. P. C. 26. 

See B. 1. c. 1. 
sect 9, 10. 

(y) Bract 1. 3. 
c. 32. 8. 9, 10. 
Dalton, c. 108. 
See B. 1. c. 1. 
sect 11, 12. 

P. Co. 383. 

(s) Dult c. 108. 


As to the third particular, viz. Where the receivers of a felon 
shall be excused in respect of tlie relation they bear to him. 

Sect. 3^. It seems agreed, (x) that the law hath such 'a regard 
to that dhty, love, an^. tenderness, which a wife owes to her hus- 
band, as not to an accessary to felony^y any receipt 

whatsoever given to Mr husbab'd. Yet if she be hny way guilty 
of (y) procuring her husband 'to commit it, it seems to make her 
an accessary before the fact in the same manner as if. she had 
been sole. Also it seems agreed, that no other relation beside 
that of a wife to her husbind, will exempt the receiver of a felon 
from being an (;) actessary to the felony. Fiom whence it fol- 
lows, that if a master leccivc a servant, or a seivant a master, or 
a brother a biothei, or even a husband a wife, they are acces- 
saries in the sanic^nianner as if they had been mere strangers to 
one anothei . 

Crompton, 42. s. 22. Summary, 219. S. P. C. 26. 

As to the foul til paiticiilar, VIZ. How fai the felotiy must be 
complete at the time of the leceipt, to make the receiver an ac- 
cessary. 


(а) 21 lieu. 7. Sect. 35. It seems to b*' clearly agreed, (a) that a man shall 

S** B C 62 construed an accessary to a felony, in lespect of the re- 

ilsale, 622. * ccipt of au oft'endci, wlio at the time of the leceipt was not a 
H. P. C. 219. felon, but afterwards becomes such by matter subsequent ; as 
Crompton, 42. where one receives anothei who has w ouiided (6) a pei son dan- 
L8mb?’b%f&7. gcrously,»that happens to die aftei such icceipt. For though the 

(б) Sup. c. 18. s. offender be foi special leasons adjudged to some purposes guilty 
13. c. 19. 8 . 23. of homicide ab initio, jet he shall not be so esteemed in respect 

of any otheis but himself; for fictions of law shall never be 
can led farther than the reasons which introduce them necessarily 
require. 

Having thus shewn who are to be^ esteemed principals, and 
who accessaries ; I am now to shew in what manner they are to 
be ariaigned. 


And I shall endeavour to shew, 

* 

1. How far it is necesl|^diat the prindj^tie acCua^yiRlHaitkted 
or convicted before the i^^saary ahiA be pMceede^^i^l^at* 

ft. Whether the access^ shell ia wy case l^^p^aAbign^ w 
triaff before any principal hath ajMpian<i^ / ' ^ ' 

, .3. Whether 
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S. Whflither a person charged as accessary to more thin ona, 
may be tried before all the principals have appeared. 

4. Whether the principal and accessary may be both tried by 
the same inquest, and in what manner they sure to be tried. 

5. In what manner the accessary shall be triad, where hfl^of- 
fence arises in a different county from that of the piincipal. 


As to the,Fl||ST PoiNTy viz. lluw far it is neccssa^ that the (e) Vido9 Am. 
principal be actually attainted (c) or convicted before the acces^ry i20 is 
shall be proceeded against. 14 . ’ ' " * 

and U>o nutos to the fourth of ihesr points 


SetA. 36. It seems clear, that whatsoever the nature of the felony 
be, if the# principal be in such manner (d) acquitted of it, (c) 
whether at the suit of the king or of the -party, tliat he lAhy plead 
such acquittal in (^') bar of any subscqq||fl|| prosecution for the 
same felony, the accessary shall not be wHfaigncd, but shall be 
discharged, acconling to the lule, ubi Jactum(g) nuUunt, ihij'ortia 
nulla.. 


(f) 4 Co. 43. S?.Vc.47, 


F. Off. de Court, 23. (e) F. Cor. 277. (/) Vide sup 


(li) F. Ass. 291. 
Couspira. 4. 
Samniiirv, 221. 
1 Halc,02:$,624. 
S. P. r. 47, 48. 
Sup. c. 23. s. 
140 . 

F. ('oroiir, 222, 
331L0- 1. 

20 Assi/r, 50. 
c. 23. sect. 142. 


Sect, 37. How far the accessary shall bo discharged upon the 
principal’s being found guilty of manslaughter, &c. hath been 
already shewn, section 24. 


Sect. 38. It is certain! that the exigent shall not be awarded 
against the accessary before the piincipal is attainted, as hath 
been more fully shewn, Ch. 27. sect. 128, &c. 

# 

Sect, 39 . It seems also to be clear, that whcie the law requires 
the attainder or conviction of the principal bcfoie the accessary 
shall be convicted, it requires that such attainder and c«>nvictioii 
of the principal be 011 the (A) same suit, and for the same ciime, i»iowd"V9».‘>e. 
of which the accessary is to be convicted ; foi it is agreed, that Sumiuary. 221. 
an attainder of the principal at the suit of the (/) king no way ® 
helps the proceedings against the accessary at the suit of the 711 ..%.^, 
party, and sic h converso. ^ Dyer, 133. 

Also it seems to be agreed, that the attainder of the principal (040 Am, 85. 
of one felony is no way (A) material as to the proceedings against 
the accessaiy for another. 28 Ais(n:,' 4 o. 


Sea^, 40. But where the piincipal is actually attainted, though 
erroneously, .of the same felony with which the accessary is 
charged, it seems (/) agredi, that such attainder, while it stands 
uureversedi.is as sufficient for this purpose as it would have been Sum. s'zs, 223. 
if then|^,ad been no error in it. Yet it seems (w) certain, that 3 Inst. iB4. 
if the inmmpa) be attainted, and then the accessary, the reversal 
of the a||uiider ofr the principal, ip$o fiH^o reverses the attainder 174 . 
of thei-l8 g^ tsap¥^*<i>d|>that the heir roav%ave an assize of mort~ s* i*- c.47. 

the jpm qf ffie fee^^ entered into the lands ^ cokc, 68. 

of Such ail^y»KU^,^hsnungesch4^S^ ta him by reason of the 119 . 
attaiadei’* ‘tSfw * (m>jfounm«i 7 , 

' Sect *«**0»^- 

7 • t ' B. Ckir. 156. 

tS S, 4v 9 Cranp. 41. 1 B. Abr. 777. 9 Coke, tl9. F. Homlancester, 46. 
O 0 
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'li*' ■ 

(n)Pt«a.Ann. "* 'StcU 41. It seems to have beettin a grfat measure settled (ft) 
4®* before the statute of 1 Ann. c.9. notwithstatiding the great variety 

^?Coroiw%6?’ opinions in the old books concerning this matter^ that wher- 
U. 4. 27 ' * ever the attainder of the principal was prevented by his (o) death, 

or ip) standing mute^ or challenging ( 51 ) perjempl^ljk above the 
li^pond%5. nuiliber allowed him by law, or being admitted (r; to.^e benefit 
F. N. of clergy, or (s) pardoned, whether before or after his conviction. 

Summary, *21. the accessary should not be arraigned. 

44 ^ 

d3H. 6. 12. 21 II. 7. 31. 14a 22 Assize, 40. (p) Summary, 221. 2lnst. 2B4* Con* F. Cor* 58. 

Qu. S. F. C. 47. (f) Stft. 1 Annae, c. 9. Qu. S. P. C. 47. F. Curoiic, 51. S M. 7. IS. (^) C. 

Elia. 541. 4 Coke. 43, 44. Sorainary, SSI. 3 lust. 114. 139. 3 H. 7. 1. . C. Car. 556, 557. 

Ciomp. 43,44. Raymond, 477. F. Corone, 145. 176. 193. S.5S. .376. 450. B. Cor. 18. 70, 71. 83. 
101.138.138. 18 Asdae, 13. 86 Assize, 87. 5 Assize, 5. 7 11.4.16. B.-Cler^, 11^ - Con. F. 

Cor. 58. 53. 870. 466.. Crompton, 48. 10 II. 4. 15. B. Coroiie, 158. Qu. 3 H. 7. la^^S. P. C. 

47 M. 48. (s) Sam. 831. F. N. B. 115. C. Eliz. 541. F. Cor. 53. F. Conspi. 4 33.H. 6. 1. 

B. Corone, 18. 4 Coke, 43^4. .3 Inst. 139. Croiiip. 44. 3I-I. 7. 18. 7H. 4. 16. &ymdnd, 477. 
Qu. Cromp. 48. S. P. C.'W. Con. F. Cor,, 851. 860. B. Cor. 70. 3 Ass. 14. Vide Byer, 88. 

(t)C. Eliz. 541. Sect. 4Q. But it ^^s to have been generally i^recd, (t) that 
s^roar^sti* principal is actually attainted, whether after a. conviction 

Raymond, 477! by verdict, or by (u) Outlawry, 8cc. his^fleath or pardon, &c. sub- 
Con. F.Cor. sequent, will no way avail the accessary. 

S i) 4 Coke, 43. Dyer, 180. F. Cor. .58. 93. SAAssize, 8. 43 E. 3. 17. 3 11.7.1. 9H.4. 8, 9. 
. Coronep 16. 5« B. Mainprizc, 58. Con. an to ^juration^ 7 H. 4. 16. B. Corone, 18. ^ 


Sect. 43. By 1 Ann. sess. 2. c. 9. s. 1. “ If any principal of- 
fender shall be^oiiyicted of any felony, or shall stand mute, or 
shall peremptory challenge above the number of twenty, per^ 
** sons, returned to serve on the jury, itvhall and may be lawful 
** to proceed against any accessary either before or after the fact, 
" ill the same manner ai^if such principal felon had been attainted 
‘'thereof, notwithstanding any such 4!|>rincipal felon shall be 
" admitted to the benefit of his clergy, pardoned, or otherwise 
'* delivered before his attainder ; and such acccssn^ shall suffer 
the same punishment, if he or she shall be convicted, or shall 
*' stand mute, or peremptorily challenge above the number of 
“ twenty persons return^ to serve on the jury, as he or she should 
" have suffered if the principal hud been attainted.” 


Sect. ^ 4 . By 1 Ann. sess. 2. c. 9 . s. 2. which recites, “ that the 
buyers add receivers of stolen goods had oftentimes conveyed 
away and concealed the principal felons, so that they could not 
be convicted of such principal felony, and thereby such buyers 
and receivers had escaped all manner of punishment, which had 
greatly encouraged the buying and receiving of such stol^ goods,” 
it is enacted, “ That it shall and may be lawful to prosecnte and 
" punish eveiy such person or persoill buying or receiving^ any 
** stolen goods knowing the same to be stolen, as for a miade- 
“ meanor, to be punished by fine and impr^qpment, all^ugh 
“ the principal felon be not convicted befqro.'^^.thd aa^^fi^ny, 
** which shall exempt the offender from being^otebbep W ac^ 

** sary, if the principal i^^l. be rfterwarde .^py^tqjd.^ ! ” , 

■ f. By 5 Ann. c. 31.,8. di^Jf aii^ iuch ..j^otj^';^o6i «»nnot 
** bef taken so as to be p^ecutdd i|i^;GonVRted,Mi|p^^l imd may 
** be lawful to prosecufe1mdr.jR^8bf!^ery .8Ucbj^!^iat aiid per- 
** sons, buying or receiving anj^looda litolen by ai^ such principal 

“felon. 
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" feloii, knowing the «ame to be stolen, as for a misdemeanor. • 

" to be punished by fine and imprisonment, or other snch corppral 
** punishment as the court shall think fit to inflict, although the 
** principal folon be not before convict of the said felony', which 
shall exempt the offender from being punished as accessary, if 
** such principal felon shall be afterwards taken and convicteff.” 

( 1 ) 

As to the Second Point, viz. Whether the accessary shall 
in any case be arraigned or tried before any principal hath 
appeared. 

Sect. 4^5. Notwithstanding the numerous (a') authorities in the («)D.Cor. ii. 
old books, that an accessary shall not be compelled to answdr 
before the principal have appeared and answered, J take the con- 9 n. 7. 19 . 
traiy opinion to be in a great measure (y) settled at this day. Bract, ms. 

And yet it seems to have been always ugrej^, (ar) that his plea 
cannot be tried 'before such appearance or mtainder, (</) unless he picor. jj. ’* 
desires it himself ; in which case it is agreed,, that he may be tiietl BH. iH). i33, 
without the principal, acedrding to the rule, that quUihet potviti F^xrcV*ji 99 *^ 
rentinciarejuri pro se introdacto. .ti Edw. 3 , ks. 

9 Edw. 4. 48. 

40 Edw* 0* 49 . 44 Edw. o. 7. 25 Edw. 3. 44. 40 Assize, 8. 25. B. App. 9. 189. 9 llich. 3. 21* 

B. Mainprlze, 58. S. P. C* 46. It ib said that the law was su anciently, hut that it is now changed. 
Yet Dalton, c* 108. scciua to be for the old opinion. (v) Summarv, 922* 9 lieu. 4. 3. F* Cor. 77. 

B. Appeal, 28. S. P. T. 46. (5) Summary, 222. 1 Hale, 620. "2 lialo, 2*23, 224. B. Appeal, 28. 

9 Hen. 4. 5. F. Coroiie, 77. S. P. C* 46. 1 And. 109. (<r) F. Coronc, 12. 124. 46J. Sum. 222. 

S. P. C. 46. 

Besides the cases above slated, s. 4S. by 22 Geo. . 0 . c. 58. In 
all cases whatsoc\cr, where any goods or chattels (o\cc|it lead, 

** iron, copper, brass, bell metal and bolder,) (5) sliall have been (/>) Yh^ N pro- 
feloniously taken and stolen, whether the offence shall amount 
to grand larceny or some greater offence, or to petty larceny Vui.'i. p.'ieo. 
only (except where the felon shall have been already convicted 
of grand larceny, or some greater offence), every person who 
** shall knowingly buy or receive aiiv such goods and chattels, may 

be 

(l) Hiere ts a case of tlic King v, Pollard and avcriiKMits in an indii tnient against a receiver (Rex 
another, in 2 Lord Ra^iiiund, ]o70, in v^hicli it i. Baxter, 5 Term Hep. B.l.) It is there said, it 
is sold that tlic prosecutor has liis election whether being a negative averinciit, it is matter for the de- 
lie will prosecute for the felony or the raisde- fendaiit to prov'c and not for the prost^cutoi. 
nieanor* But this is denied to be law by Mr. J. But it is suthcieiit to sustain an indictment for 
Foster, (3 Discourse on Accomplices,) who says the misdemeanor, if at the lime of the prosecution, 
that the only election the prosecutor has, is either the piiiicipiii felon is not atneiiablc to justice, al* 
to prosecute for the misdemeanor if the principal though before that time he might have been appre- 
is not amenable to justice, or to wait until he can bended. In the case of one Wilkes who was con- ^ 
be apprehended, and then prosecute for the felony. victed on the stat. 3 W. 8c M. c. 9. s. 4. and S 
Bat that if the principal felon be forfKcomiiig, the Anne, c. .3] . s. 6* for receiving stolen goods, as for 
accessary ought to be prosecuted for the felony. a misdemeanor, it appeared that the prosecutor. 
And he observes,, that there was another point m some months previous, had had an opportunity of 
the case of the Kjxm v* Pollard, namely, it was ob- apprehending the principal felon, but suffered him 
jected ^at itio Indmtnietii did not aver that the to go at large. Judgment was respited on a doubt 
principal foloa could hot be taken, which it was whether, as the prosecutor rajght once have uppre- 
contended wal a necessary averhient in that form hpnd^ the principal felon, it came within the 
of indiettmnt* ^ Thitf^ dijectioni he observes, had * ^jmgaaiing of tlie act, which speaks of cases w hero 
never been tahenibefofe, and if allowed, would have jL the principal felon “cannot** be taken. But a 
overset every formbr judgment on the statute, majority or the judges, seven against four, held that 

that might have ben the tfoe ground of the cmirt*s ^dNewora “cannot** in the statute, most be ap* 
decision. This ateaqifiuK, that the f^adpal’eamiot tplied to the time of the prosecution, if the prini^pai 
be taken, or an dvermeot that be hastiot beengon^ foloii was then, without collusion, out of custody, as 
victed, have been both heldnoUtobe nehessary wae then the cate* 

G G a 
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**, be prosecuted for a misdemeanor, and shall be punished by 
fine, imprisonment, or wbippinj^, as the eourt of quart<ar tes- 
** sions, or any other court shall think fit to inflict; although the 
** principal felon or felons be not before convicted pf the said 
" felony, and whether he, she, or they is or are amenable to jus- 
" tice or not (2). — And in cases where the felony actually com* 
" mitted shall amount to grand larceny, or to. some greater of> 
" fence, and where the person or persons actually committing such 
** felony shall not be before convicted, such offender or offenders 
** shall be exempted from being punished as accessary or acces- 
** saries, if such principal felon or felons shall be afterwards con* 
** victed. — Provided, par. 6. that this act shall not repeal any 
" former law against this offence, and that offenders ppnished 
** under this act shall be exempted from punishment under any 
other act for the like offence.” 

As the former statutes applied only to the receiving goods and 
chattels either generally or of a particular description, and not to- 
securities for money, the statute of fi Geo. 4. c. s. 3. ex* 
tended the offence to receiving securities for money, (3) by s. 3. 
enacts, “ That in all cases where the offence of any person re* 
eeiving or buying stolen goods or chattels, or any such stolen 
** order, tally, bill, bond, warrant, debenture, or note, knowing 
** the same to have been stolen, shall be deemed and construed 
** to be felony, 9 uch offender shall and may be tried and convicted 
” of such felony, as well before as after the trial of the principal 
felon, and whether the said principal felon shall have been 
apprehended, or shall be amenable to justice, or not.” (4) 

And by the same statute 3 Geo. 4. c. 24.' s. 4. in order effec- 
tually to reach the incitors to thefts, it is enacted, '* for the due 
** punishment of accessaries before the fact to burglary, robbeiy, 
" and larceny, in cases where the principal offender shall not nave 
been discovered, or shall be concealed, or not be amenable to 
** jnstice* it is enacted, ** That if any person or persons shall 
" counsel, hire, procure, or command any other person or persons 
** to commit any burglary, robbery, or larceny whatsoever, of the 
degree of grand larceny, then and in any such case (except 
" where the person or persons actually committing any such 
" felony as aforesaid shall have been actually convicted thereof) 
** the person or persons so counselling, hiring, procuring, or 
** commanding as aforesaid, shall be held and deemed guilty of 
and may be prosecuted for a misdemeanor, and being convicted 
** thereof shall be liable to be imprisoned only, or to be imprisoned 
and kept to hard labour, in the common gaol, house of correc- 
tion, or penitentiary house, for any term not exceeding two 
" years, although the principal felon or felons be concealed or be 
** conveyed away, or be not before convicted of any sudh felony 


(V) The prindpel felon may be an evidence rants, debentarcs, or notes, the receiving or baying 
•guustthe receiver upon this act. Adjudged by all . ' them, before the passing of this 'act^ was no felony, 
tbejndges in the cm of Rex «• Haslauip t6 Geo. S.' ' end therefore eoiud not be deemed and constni^ 

J 9) Vide Tol. 1. p. tp be And therefoce l| U presumed as te 

4) This danse seemy. wholly inoperative; for d)e|i( aqjt^U wholly inopeiajdffe. 

b respect to oidersp talliei>i billtp bondsp war« 



45i 


ChJig. PKINCtPlA^ti ANi> 

" ail i^oresaid, and wheUier He, she, or they is or hre amenable to 
** justice or not ; any law or statute ' to the contraiy notwithstand- 
" ing :** Provided always, *' That any such offender, after having 
been prosecuted and convicted under this act, shall not for the 
same offence be afterwards punished, or liable to be punished, as 
an accessary before the fact, if the principal felon or felons shall 
be afterwards convicted.” 

As to the Third ' Point, V12. Whether a person charged as 
accessary to more than one principal, may be tried before all of 
them have appeared. 

Sect. 46. It seems to be holdcn by Sir (c) Mattliew Hale, (e) Sum. at. 
agreeably to what seems to be the stronger (ft) opinion in Plow- 
den, that if a man be indicted as accessary to more than one, and 98, 99" 
one of the principals appear and be convict, the court may, if they 
please, try the accessary, as being accessary to such principal, 
and also condemn him, if the issue be found against him ; and if 
it be found for him, may afterwards arraign and try him as acces- 
sary to the others when they shall appear. 

But the contrary opinion is certainly supported by great (g) 
authorities ; neither do 1 find any instance in the books wherein ^ 
the Court hath actually proceeded to the trial of an' accessary in 47. 
such a case before all the principals have either appeared or been 
attainted : and (/«) unless there be some very particular circum- 7 }{en* 4 !*%^ * 
stances in the case, it cannot be doubted but that it will be a Keilw. 107. * 
weighty motive to induce the court in discretion to respite the 
trial of an accessary, to shew that some of those to whom he is ' 
charged as an accessary, are neither attainted, nor have appeared ; 
for it must be owned, that it is a strong objection against the 
trying him immediately, as accessary to those who do appear, 
that thereby the country may be subject to the trouble of attend- 
ing two trials where one might do as well ; and the person tried 
may be subject to the hardship and hazard of two trials for his 
life ; which is contrary to the general course of the law (as shall 
be more fully shewn under the chapter concerning the plea of 
auterfois acquit) ; whereas if the trial should be deferred till all 
the principals be attainted or appear, he would be tried but once. 

(t) But if there be several principals, and a person be charged as (i) S. P. C. 46. 
accessary to one of them only, it seems clear, that it is no objee- Foster, aet. 
tion against his being tried as accessary to such a principal, that 
the others have not yet appeared, nor are attainted, &c. 

As to the Fourth Point, viz. Whether the principal and ac- 
cessary may be both tried by the same inquest, and in what man- 
ner they are to be tried. 

^ Sect. 4tJ. It seems (Jk) to be settled at this day, that if the prin- Sum. ns. 
cipal and accessary appear together, and the principal plead the iH«l**«s**s*s 
general issue, the accessary shall be put to plead also ; and that Dverf'iso.' 

ifSlnsLlto. 

' ’ S8 E* 3» 94* 

F. Coronep 10« 11. S. P. C. 4d* Rkstal, 50. 58. 55#, F. Exigent* 4. B. Mainprise* 5. Con. Bract* " 
188. 159. 148. 148. 40 £. 5. 7. F. Conmc* 88. 90. 155. 818. 550. F. Trespass* 199. 40 £. 5. 48# 
85E. 5. 44. 40 Aasixe* 85. 44E.5. 8.' B. Appeal, 9. F. Corone* 11. 118. F. Mainprise^ 58. 

8 R. 3. 81. In all Which books it seems io be holden* that the aoceasarj^ is not compellable to answer 
till all the principals be convict. « .r 
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filter fc.' Con. 
WlF.Cor. 10.77. 

' 88 . 

96 il; 4. S. 

7 H. 4. 36. Dyer, ISO. 
. 9Co;«17. 


if he likeM'ise plead the general issue, both tnoy be tried by ( 0 
one inquest ; but that the principal must be {m) first convidt|d ; 
and that the jury shall be charged, that if they find the .principal 
not guilty, they shall find the accessary not guilty. 

S. P. C. 46. (m) Summary, SS8. F. Corone, 10. Bastal, 60, 51, 68. 54. 


(n)B.Fcicm.48. 
8 Xmit. 184. 

S. P. C. 46. 
Foster, 360 to 
368. 


(o) 14 Assize, 
16. 


But it seems agreed, that if the principal plead a plea kgabate- 
ment or to the writ, the accessary shall not (ft) be tmven to 
answer till such plea be determined (1^. 

. As to the Fifth Point, viz. In what manner the accessaiy 
shall be tried, where his offence arises in a different cQunty from 
that of the principal. ' 

Sect. 48. It seems to have been (o) agreed anciently, that by 
the common law, if a town extend into more than one county, and 
43 £. 3. 17. 81. ^ felony be committed in tliat part ofit which lies in one county, 
34. * * and there were accessaries in that part of it which lies in another 

b’ Cor county, an appeal may be brought against the accessaries as well 

45 AmIzV^O*. ■ principals, in that county in which the principal felony was 

B. Appeal, 80. Committed ; and where the counties are at a distance, it seems 
S.P.C. 63. that it may be probably argued, (p) that an appeal may be 
to'te'chLi^lth brought in like manner against all in the county wherein the prin- 
soinu doubt. cipal felony was committed ; because in an appeal the trial may 
(p) 3 Hen. 7. be by a juiy returned from each county. But where one of the 
Dyer, 38,39,40. coiinlies caiinot join with any other in taking an inquest, as that 
7 Coke, 8. ' ‘of London, &c. it (q) hath been adjudged, that an appeal against 
B**Cor ^25 accessary cannot be brought in either. 

B. AppCiil, 7. 45 Assize, 9. and S. P. C. 63. seem to be contrary. In S. PrC. 65. there is an opiiiioii, 
that in this case there shall be several appeals In the several counties. But now one appeal is siifficieiit, 
in the ease of murder, by force of 2 & 3 Edw. 6. 24. set forth more at large in the next section. Suni- 
niiiry, 188. Qu. 44. Assize, 16. 43 E. 3. 17. 21. 34. (7) Dyer, 38, 39, 40. 7 Co. 2. 

(r) Fincb, 411. Also, because there can be no (r) joinder of counties for the 
B. 1. c. 13.8. 13. finding of an indictment, it seems to have been very doubtful (2)at 
the common law, where the offence of the accessary arose in a 
different county from that of the principal, whether it could be 
indicted at all ; because the county in which it arose could not 
take conusance of the principal felony arising in another county, 
without which they could not find that of the accessary. 

Sect. 


(1) Where tlie principal and accessary are tried 
by the same inquest, the accessary may enter into 
tho full defence of the principal, and avail hiiuself 
of every matter of fact, and of every point of law 
ten^kg to his acquittal ; and when the accessary 
is tmd after the conviction of the principal, if it 
sliall come out in evidence that the offence of 
which the^ principal was convicted did not amount 
to felony in Aim, , or not to that species of felony 
with which he v|BS charged ; or if it shall manifestly 
appear in point bf het Uiat he was innoceCi% the 
accessary ought to be acquitted. M'Daniel’s Cite, 
Foster, 121, 10 State Trials, 417. Foster’s Chlrd%^> 
Discourse, .S65. and Smith’s Case, Cases in Cro. 
L. 237. — It is alto said, that the production of the 
record of convIcUon of the principal is sufficient 
to put the accessary upon his defence. Foster, 363. 

. ]Put it sQDius that sonic additional evidence is ne- 
cessary for that purpose, in order to apply and 


connect it with the case of a prisoner indicted as 
accessary ; for a bare unqualified record can only 
be evidence against those who are parties to it. 
O. B. 1784. p. 474. Foster, 365. 

(2) Keiiw. 67. The accessary in such case is 
said to be indictable in tlie county in which the 
principal feloiiy was committed. But in the Year 
Book of 9 Edw. 4. 48. 1. abridged F. Cor. 33. and 
B. Indict. 52. the accessary was indicted in the 
county in which he was accessary, and the court 
wrote to the justices of the county wherein the 
principal felony was committed, to certify whether 
.the principal was indicted before them. And in 
S. P. C. 90* this case is'^ holden to be law. See 
also 3 Inst. 49. 13.1. But in S. P. C. it is said, 
tl^ thtfc was no remedy at common law against 
the acqessaiy where his ofhoce was in a diiTerent 
county, jrom tliat of the principal. See 1 Hale, 623. 
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' tSecf . 49 . But these matters are fully cleared by the statute of 
2 . and 3 Edw. 6. c. 24. s. 3. by which it is enacted, ** That an 
'* appeal of murder may be sued in the same county where the 
party feloniously stricken or poisoned shall die, as well against 
** the principals as accessaries, in whatsoever county or place the 
" accessaries shall be guilty ; and the justices before whom any 
“ such appeal shall be commenced, sued, and taken, witliin the 
year-^d day after such murder and manslaughter committed 
** and 'done, shall proceed against such accessaries in the same 
** county where such appeal should be so taken, in like manner 
and form as if the same offence of accessaries had been coni- 
** mitted in the same county where such appeal shall be so taken, 
“ as well concerning the trial by the jurors, or twelve men of such 
county where such appeal shall be taken upon the plea of not 
” guilty, as otherwise.” 

Sect. 50. And by 2 and 3 Bdw. 6. c. 24. s. 4. ** That where any 
murder or felony shall be hereafter committed and done in one 
** county, aud another person, or more, shall be accessary or ac- 
** cessaries in Any manner of wise to any such murder or felony 
** in any other county, that an indictment found or taken against 
such accessary or accessaries upon the circumstances of such 
“ matter before the justices of peace, or other justices or coin- 
missioners to inquire of felonies in the county where such of- 
fences of accessary or accessaries in any manner of wise shall 
** be committed or done, shall be as good and effectual ^ the 
" law, as if the said principal offence had been committed or 
*' done in the same county where the same indictment against 
“ such accessary shall be found : and that the justices of gaol-dc- 
“ livery, of oyer anif terminer, or two of them, of or in any such 
** county where, the offence of any such accessary shall be herc- 
after committed and done, upon suit to them made, shall write 
“ to the custos rotu/oriim, or keepers of the records, where such 
** principal shall be attainted or convicted, to certify them whe- 
ther such principal be attainted, convicted, or otherwise dis- 
'' charged of such principal felony ; who, upon such writing to 
“ them, or any of them, directed, shall make su6Scient certifi- 
*' cate in writing, under their seal or seals, to the said justices, 
“ whether such principal be attainted, convicted, or otherwise 
discharged, or not : and after they that so shall have the cus- 
** tody of such records, do certify that such principal is attainted, 
convicted, or otherwise discharged of such offence by the law ; 
** that then the justices of gaol-delivery, or of oyer and terminer, 
" or other thereto authorised, shall proceed upon every such ac- 
“ cessaiy, in the county where such accessary or acccssaricis be- 
** came accessary, in such planner and form as if both the said 
principal offence and accessary had been committed and done 
“ m the same county where the offence of accessary was or shall 
" be committed or done : and that eveiy^ such accessary shall 
" answer npon his arraignment, and^reedive such trial, judgment, 
** order and execution,, and suffer such' forfeitures, pains and pe- 
** nalties, as is used in other c^es of felony ; any law or custom 
** to the contrary before used in any wise notwi^standing.” 


Vide Rex v. 
Burridge, 

3 Peere Will. 
466s 494. 


In 
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"id« sop. c. 25. 
sect. 60. 


'^In the construction of this stetute. the following points seem 
most remarkable, viz. 

■ Sect. 5\. Fib ST, An indictment against an accessary, in pur- 
suance of this statute, in the county wherein he was accessary, 
ought expressly to recite that the principal did the felony in the 
other county, and not barely that he was indicted for it ; for that 
is only an argument, and no direct affirmation that he did^ 


(a) 3 Inst. 49. 
135. 

9 Cuke, 1 18. 
Suiiiiiiiry, 233. 
See fhe notes to 
sect. 48. under 
letter ( 9 ), 

(Ji) 3 liibl. 49. 
ioS. 


(/) \\i\c sup. 
c. 3. sect. 11 . 


(d) liibl. i36< 


M 


(r) 3 Iii&t. 136. 


^•) D^cr, 253, 
#54. 

12 Coke, 32. 
ButShr K.Cokc, 
in 3 lust. 49. 
135. seems to 
make it neces- 
sary fur the jus- 
tices of the 
king\ bench 
only to write in 
the king's name. 


(g) 3 Inst 49. 
136. 


SecL 5Q,n Secondly, The court of (a) king's bench, in^raation 
to a person there indicted as an accesiiary in the county wherein 
the said court happens to sit, to a felony in another county ; and 
the lord (6) high steward, in relation to a peer to be tried before 
the lords on an indictment against him as accessary in one county 
to a felony in another ; are within the purview of the said sta- 
tute ; not only because it is a remedial law, and made to supply 
a very mischievous defect of tlie common law, which oftentimes 
necessarily occasioned a failure of justice, and therefore ought to 
have a beneficial construction ; but also because the court of 
king’s bench, being the (c) supreme court of oj/er and terminer, 
and gaol-delivery, may naturally be included in the very words of 
a statute which gives such justices any new power ; or if it be 
not thought to be strictly within the words, it is at least within 
the meaning of them, which otherwise would give a higher privi- 
lege to an inferior court than to a superior : and the like in effect 
may be said in the case of the lord (d ) steward, who by the words 
of hi» commission, as well as the nature of the thing, seems to 
be a justice of o^er and terminer, and within the very words of 
the statute, or at least within the meaning. To which may be 
added, that these words in the latter part of the statute, “ That 
** the justices of gaol-delivery, or of oi/er and terminer, or other 
" there authorized, shall proceed against such accessaries,” &C. 
seem plainly to imply, that such other so authorized may also 
send for a certificate of the record relating to the principal ; for 
nothing can be more natural than to expound one pait of the 
statute by another. As to the objection, that the words of the 
statute arc, that tlic said justices, or two of them,” shall write 
to the custos rotufornm, &.c. and therefore that the lord steward 
cannot do it, because he is but one, it may be (e) answered, that 
those words are to be thus construed, that where there are two 
or more such justices, they must write, &c. but not where there 
is but one. 

Sect. 53. Thirdly, Not only the justices of the king’s bench, 
the pleas before whom arc properly styled (f) placita coram 
rrgc,aud not coram Justiciariis, but any other justices, writing for 
a certificate in pursuance of the statute, ought to do it by writ in 
the king’s name, and not by a preccj^ in their own names, and 
under their own seals, and the reason given by Dyer is, because 
It is a writing from justices to justices. 

Sect. 54. Fourthly, Whbre some of those supposed to have 
been accessaries to a felony in a different county, are proceeded 
against in the king’s bench, in pursuance of the statute, if there 
be a likelihood that others will be in the same manner proceeded 
against in another court, it seems most advisable (g) to send for 

the 
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tbe reeord relating to the principal by a special writ formed 
upon the matter according to the words of die statute^ and not 
by certiorari, because that would wholly (4) remove the record W VW® ««p. 
from the court below into the court of king’s bench, which might 
cause a doubt, whether either the court below or that of the to W, 
king’s bench could certify it upon a subsequent writ ; for as to 
the court below, it might be objected, that,' being no longer a re- 
coitt^f that cour^ it cannot be certified by it ; and as to the 
king’s bench, it might be objected, that the principal was neither 
attainted nor convicted there ; whereas the words of the statute 
ire, '* That the justices shall write to the keepers of the records 
** where such principal shall be attainted or convicted.” But 
«.hese doubts are avoided by <t) directing a special writ to the (t)3Iiut.49. 
court below, on which a special certificate shall be made in pur- 
suance of the statute, and the record shall still remain below', and 
consequently may be certified from thence on a subsequent writ. 

i'6'ect. 5o. And for preventing any failure of justice, and tak- Marder.how it 
ing away all doubts touching the trial of murdem, it is enacted 
by 2 Geo. 2. c, 21. That where any person shall be feloniously ii»ppAu*din ^ 
** stricken or {loisoned upon the sea, or at any place out of Eng- England. 

" land, and shall die of the same within England ; or shall be so 
** stricken or poisoned within England, and die of the same upon 
** the sea or out of England ; an indictment by the jurors of the 
“ county in which such death, stroke, or poisoning shall respec- 
“ lively happen, whether found before the coroner, or before jus- 
“ tices of the peace, or other justices or commissioners 
" who have authority to inquire of murders, shall be good as 
" well against the principal as the accelisary ; and the gaol-de- 

livery and operand terminer for the county, and also any supe- 
'' rior court, into which the indictment shall be removed by rer- 
" tiorari, may proceed therein in all points as if the fact had been 
" wholly committed in the said county. And the offenders shall 
“ be entitled to all and the same advantages, &c. except chal- 
*' Icugcs for the hundred.” 


CHAP. XXX. 

OF STANDING MUTE. 


Having shewn in what manner a prisoner is to be arraigned, 
1 am in the next place to examine in what manner he is to be 
dealt with afterwards ; and to diat end shall endeavour to shew, 

1 . What is to be done with a prisoner in standing mute. 

2. What is to be done with a prisoner upon his confession. 
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3. What is to be done witha prupner upon his pleading. 

And First, As to the 'pnsoner*s standing mute, I shall con- 
sider, 

1. Where^he shall be said to stand mute. 

2.. How it shall be tried whether he do so of malice, or by the 
act of God. v 

3. What shall be done where one is found to stand mute by 
the act of God. 


4. Where he who stands mute shall be awarded to the same 
execution as if he had not stood mute, and where ' he shall be 
adjudged to his penance. 

5. What is the nature of such penance. 

r ■ 

6. What he shall forfeit, and to whom. 


7. Whether the prosecutor of an indictment or appeal of lar- 
ceny be entitled to a restitution of the goods stolen, upon the de- 
fendant’s standing mute. 

. 8. Where one that stands mute shall have the benefit of clergy. 

As to the First Point, viz. In what cases a man shall be 
said to stand mute. 


fiect. 1. I take it to be agreed, that he who answers imperti- 
nently, or ineffectually, or refuses to put himself upon his trial in 
such manner as the law directs, may as prc^erly be said to 
stand mute as he who makes no answer at all; as where a 
(«) Dyer, 49. (r) refuses to plead a plea in chief, or the general issue, 

esi. but insists on some frivolous defence, or even to^ plead a good (5) 

‘^**®*®*'y pl®R» »Rd refuses to plead over to the'felony, in which 
s. P.C. 150 . * case after such a plea is found against him, he shall liPt(c) be 
^ Keilw. 70. admitted to plead in chief, but shall be adjudged to his penance 
frt Kdiw^*7<f*’ *” ®RR*® manner as if he had made no plea at all. And so 

(d) B. P tm- 8. shall he who pleads a good plea in chief, or the general issue, 
14, Id. but id) refuseth to put himself upon the inquesb (that is, to be 

B A fi"*®** RR^ his country if a commoner, or by God and his 

8 iiwt. 178. * (0 peers if a lord) or to wage battle where such trial is (_/*) al- 
Sammary, 886. lowed. 

F. Corone, 87. 


S0.S59. 4B.4.11. 7 £.4.39. 
(. ^ Sce post, c. 44. S. P. C. 81. 


14 £.4. 7. 3 lust. 387. B. Cor. 149. 8 £.4. 3. (e) Kcly. 57. 


a' 


) 8 Inst. 178. 
Sum. 859. 


(s) Sura. 836. 
(fc)Kely. 36. 
(0 S lust 887. 


Sect. 2. It seems to be holden in the (g) Second Institute, 
and also in the latter part of Sir Matthew Hale’s Pleas of the (A) 
Crown, that if a prisoner on his triabiperemptorily challenge 
above the number allowed him by law, he shall not be dealt with 
as«one that stands mute, but shall be hanged : but this very point 
is made a quart in another (t) part of Hale’s Pleas of the Crown, 
and also in (A) Kelynge ; and the contrary is holden in the Third 
(f) Institute : neither does it seem easy to assign a reason why 
he who challenges more jurors tfian he ought, shall, in respect of 
an implied refusal of a legal trial, be thought worthy of a greater 
punishment than he who obstinately, directly, and expressly re- 

fUSCiS 
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-fuses It.' ‘To which may be added, thstt there seemt to be but 

fall authority in the old books for' the maintenance J5& * 

this opinion, whereas there is a great (n) number of the other b*. Corone', 13$. 
8ide(l). B. Pabi.5. 

And uotCi there 

is no other authority cited for this opinion by Coke» llale» or Kelyn^# S Inst. 178* Summary, 259. 
Kelynge, 36. (») F, Cor. 339. 3 H. 7. 18. Abr. F. Cor. 51. B. Clergy, 27. And note that this 

case is the more remarkable, because of the very same year witli the former, and subsequent to it. ^ Vide 
Kclviige, 36. 3 II. 7. 2. 5. The like is said to be adjudged by all the justices but Keble; and this case 
is B. Appeal, 82. B. Fain. 4. 2 Hale, 316. 

Sect. 3. But it is clear, (o) that he who demurs in law to an (o) See the next 
indictment or appeal, shall not be esteemed to stand mute, nor *• 

be dealt with as such, as having refused a trial by his country, 
for he putii'himself upon a trial by the court, which is the proper 
trial of a matter in law. 

Sect. 4. Also it seems clear, that after a man hath(p) con- (p)s.l>.c. i&o. 
fessed himself guilty, or pleaded, and put himself upon his (^) Shiuc point nd- 
couiitry, he shall not afterwards be demeaned ns one that stands 
mute, in respect to his subsequent silence ; but the jury shall be abrTdged.B. 
charged, and the trial shall proceed, and the like judgment shall Fain. s. ' But 

be given as in common cases. •*®‘*®*‘ 

° ta incidentally 

huldcn, that where a man docs not confess, but plead.s not guUty, and after stands mute, he shall be put 
to his |x;nancc. (7) Kelyngc, 36, 37. Summary, 225, 226. 2 Hale, 316. 15 £dw. 4. 33. Abr, B. 

Penance, 9. B. Corone, 51. Con. 8 Hen. 4. 3. for which see tlic note next above. 

As to the Second Point, viz. In what cases, and in what 
manner it shall be tried, whether one who stands mute do so of 
malice, or of the act of God. 

Sect. .5. It seems agreed, (r) that where a prisoner wholly stands (r)Suni. 225. 
mute without making any answer at all, the court shall take an C. 150. 
inquest of office by the oath of any (s) twelve persons tliat(0 a jj* V 1 ^’ 
happen to be present, whether he do so of malice, or by the F. Cor‘ 71.225. 
act of God. BiitCu) after an issue hath been joined, if the pri- 43 ./Vx«izc, 30. 
soner stand mute when the jury are in court, if there be any 
need for. such inquiry, it shall be made by them, and not by an asii. ' 

inquest of office. 0) # Hen. 4. 

pl. 1, 2. 

F. Corone, 71. Appeal, 24. (u) S. P. C. 150. from the authority of 8 Hen. 4* 3. for which see 

the notes to the pifbedcnt section. 

Sect. 6. Where (x) a man answers, but not effectually, it seems ^ 
needless to make any inquiry whether his refusal be owing to his I* Ir^rs. 
inalice or not, because it is apparent. 2 Hate, sir’. 

As to the Third Point, viz. What shall be done where one 
is found to stand mute by the act of God. 

Sect. 7. It is agreed, (y) that in such a case, the Judges of the (y)S.P.C. 150. 
court (who are always to be of counsel with the prisoner, to see 2 l«»t. i77j i7a. 
that he have law and justice) shall not only cause the felony to 
be inquired of, but also whether the prisoner be the same per- 
son, and all other matters which, he might have pleaded in bis 
defence. 

And 

{!) A prisonef thus perversely and obstiimtely be overruled. 2 Hale, 376* Vide infra, sect. 7. 
ofiending is, in high treason, ipso facto, attainted. notea. 

2 Hale, 268. And in felony the cliallenge shall 
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And such inquiry shall be made> as I stippose, not by ait in- 
quest of office, but by a jury returned by the sheriff in the same 
manner as if the defendant had actually pleaded ; for since it is 
no way his fault that he did not so plead, there is no reason why 
his trial should be in a more loose and summary manner, or any 
way less regular or soledln, than if he had. To which may added, 
<i)Sum.fS&. Si,. Matthew Hale, saith, (s) " that the felony shall be in- 

quired of,&c. in the same manner as if the prisoner had plehded 
** not guilty from which words it seems plain, that, in his 
opinion, the inquiiy ought to be by an inquest returned by the 
sheriff as in the other trials at the mise of the parties, because if 
the defendant had pleaded, it must certainly have be^ so. And 
therefore it seems reasonable, that where Sir Wiflram Staund- 

(а) S.F.C.i50. forde (a) having spoke of such inquiry adds immediately, that 

** it is but an inquest of office,” ought to be understood, not of 
the inquiry of the felony, whereof he had last spoken, but of the 
inquiry whether the prisoner stood mute of malice, or by the act 

(б) F. Cor. 225 . of God, whereof he had spoken in the sentence next before ; 

.. A . ... rather incline to think that this is his meaning, because 

the (6) books cited by him, to this point, relate to this inquiry 
only (1). 

As to the Fourth Point, Utz. In what cases he that stands 
mute shall be awarded to the same execution as if he had not 
stood mute, and where he shall be adjudged to his penance, 1 
shall consider, 

1. What shall be done to him who stands mute after an at- 
tainder. 

8. What to a person arraigned for high treason. 

3. What to one arraigned for petit larceny. 

4. What to one arraigned for felony by statute. ' 

5. What to one arraigned upon an appeal. 

6. What to one indicted of a capital felony or petit treason. 

As to the first particular, viz. What is to be ddflle to him who 
Stands mute after an attainder. 

ffTB'im 226 Sect. 8. It seems to be settled (c) at this day, that wherever 
smle!3'i5.3i6. otte who is attainted, either by judgment on a verdict, or confes- 
Keiv^.S6. sion, or by outlawry, or abjuration, stands mute to the demand 
execution should not go against him, be shall not ^ awarded 
8 Hen? ^ i." to his penance, but to the same kind of execution, if any, that 

Ab. B. Finn. 2. would have been awarded, if he had not stood mute. 

B. Coronej 22. # Yet 

as to the cause 

of abjuimtion or any other attainder after a confession; but the contrary is insinuated as to other attain- 
derso But in 26 Assiae» 19. Ab. F. Cor. 191. B. Pain. IS. F. Cor. 99. who had abjured, 
standing mute, was pot to his penance and not hanged. 


43 Assize, 3U. 
8H. 4. 1. 

2 Hale, 316> 
317. accords. 




(1) Old Buley session, 1778. (No. 32.) Francis fraudulently, wilfully, and obstinately, and not 

Merder, on his arraignment for murder, btood mute. ** by the providence of God.” The judge immedi- 
The sheriff was directed to return a jury to inquire atel? pasm sentence, and he was eaecuted. Vide 
whether It was ** through obstinacy or the visitation 12 Gca 5. c. 20. Infra, sect. 26. 

" of Cod«’’-^The jury found that he stood mute 
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Yet there seems to be this 4ifference^ thl^t where one who 
hath always continued in prison, after an attainder by verdict or 
confession, stands mute to the demand why execution .should 
not go, it shall be awarded (</) against him, without any inquiry 
whether he stand mute by malice, or otherwise, or whether 
he be the same person who is so attfunted or not ; because it 
sufficiently appears that he is the same person, and that is suffi- 
cient to justify an award of execution against him, where nothing 
appears to the contrary. But if a person so attainted, be retaken 
after an escape ; or if one be taken after an outlawry or abjura- 
tiog, and stand mute to the demand, why execution should not 
go against him ? it shall be inquired, whether he stand mute of 
malice, or ^ the act of God ; and if it be found of malice, it 
seems that execution shall be awarded without any farther in- 
quiry: (e) but if it be found to be of the act of God, it seems, 
that it ought to be also inquired, whether he be the same person 
or not, in the same maimer as where one stands mute by the 
act of God, when first brought upon his trial. 

As to the second particular, viz. What is to be done to one 
who stands mute to an arraignment for high treason. 

Sect. 9. It is clearly settled (d) at this day, that standing mute 
upon an arraignment for high treason is equivalent to a convic- 
tion by verdict or confession, and consequently subjects the cri- 
minal to the same kind of judgment and execution as such a 
conviction would do. But 1 take it for granted, that such stand- 
ing mute must in (g) like manner appeal to be obstinate : and 
that if it be found to be the act of God, the whole matter shall 
in like manner (A) be inquired of, as hath been more fully shewn 
in the former part of this chapter. But where such person ap- 
pears to stand obstinately mute, 1 do not find it any where holdeii, 
that there is any necessity that he piobably appear to be guilty, 
or that any evidence be examined to prove him so, before he 
shall be condemned or executed. But this is advisable, where 
one stands obstinately mute on an arraignment for felony by sta- 
tute, as shall be more fully shewn in the fourteenth and fifteenth 
sections. 

As to the third particular, viz. What is to be done to one who 
stands mute to an arraignment for petit larceny. 

Sect. 10. I take it to be agreed (i) that if a man appear to 
stand obstinately mute on an arraignment for petit larceny, he 
shall have the like judgment, 8cc. as if he had confessed the in- 
dictment. 

As to the fourth particular, viz. What is to be done to tho|p 
who stibd mute to an arraignment for felony by statute. 

Sect. 11. It isivexpressly enacted by 33 Hen. 8. c. 12. s. 12. 
" That if a person indicted, and arraigned of treason, misprision 
" of treason, murder, manslaughter, or bloodshed, 8cc. against 

that act, within the verge of the court, shall obstinately refuse 

to answer directly, or shall stand mute, he shall have the like 
** judgment, 8cc. as if he were found guilty, 8cc.” But (jk) where 
a statute, as that of piracy, &c. ordains a trial by the common 

course 


(<1)S.P.C.1S0. 
10 Edw. 4. 19. 
« 6 . 

F. Corone, S6. 
B. Corone. 155. 


(«)S.P.C. 150. 
10 Edw. 4. pi. 
19. pi. S6. 

F. Cor. 30. 

B. Corone, 155. 


(/) Sum. its. 
* Hale, S17. 
Skinner, 116. 
Siirile, 6b. 
Keijrtige, 57. 
l)vcr, 205. 

1 lust. 177. 

B. Pain. 19. 
Co. Lit. 391. 

S Inst. 14. 

S. P. C. 150. 
Con. F. Cor. 
28.3. 

(g) Vide sup. 
sect. 5, 5, 7 . 

18 Ed. 3. 26. 

S. P. C. 150. 
(k)S.P.C.150. 


(i) 2 Inst. 177. 


(k) Djer, 241. 
3 Inst. 114. 

2 Hale, 320. 

St. Tr. 367. 

S. P. C. 150. 
Summary, 226. 
2 Hale, 318,319. 
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course of the law, it hath been adjad|;ed, diat the crinunal shall 
have judgment of his penance, &c. as in other felmoies. 

As to the fifth particular, viz. What is to be done to one who 
stands mute to an arraignment on an appeal. 


(OSnouSts. Sect. 12 . It is holden bj Sir Matthew Hale, (/) that an appel* 
Sed s Hale, lee of fclouy standing mute shall not have jtutement of penance, 

banged ; but this is made a ^(uore in~(at) Staundforde; 
(n) B. Pain. 8.* and (n) Btook ; and the contrary opinion seems to be favoured 
by Sir (o) Edward Coke, and is expressly holden by (p) Kelynge, 
and supported by several (^ 7 ) resolutions in the old books ; whdiKeas 
the Year Book of Edward the Third (r) Seems to the only 
resolution in favour of the other side. To whicPit may be 
answered, not only that three of the above-cited resolutions to 
the contraiy are much later, but also that the appellee in this 
case appears to have been taken with the mainour, (s) which pro- 
bably might be a circumstance of considerable weight in the 
judgment. 

Ab. B* Pain. 15s B. Appeal^ 78. B. Coronc, 1S3 or 1^4. F. Corotie, S25; and in 
14 £dw. 4. pi. 7. this point U made a qiucre ; but m the very next folio, pi. 17. Ab. B. Corone, 161» 
it ii adjudged by all the justices, that tiie appellee in such case should have his penance. (r) 21 £d. 3. 
pi. 18. Abs Bs Pain. 8. B. Appeal, 40. B. Corone, 43. But neither F. Corone, &6, nor 3 lien. 
7. ft, pU 5. nor 3 Hen. 7. 12* pi* cited by Staundforde, seem to come up to this point, but luther to be 
anthorities of tlic other side. See B. Corone, 82. (s) Vide snfi, c. 15. sect. 41. 


19. 

(o) 2 Inst. 178, 
179. 

(p) Kelynge, 37. 

(q) 8 Hen. 4. 1. 
Ab. B. Pain. 1. 
B. Forfeit. It. 
B. Appeal, 24. 
F. Corone, 71 • 
4 Ed. 4.11. 18. 
Ab. F. Cor. 71. 
B. Appeal, 93. 
B. Pain. 14. 

43 Assize, 30. 


As to the sixth particular, viz. What is to be done to one 
who stands mute to an indictment of a capital felony, or a petit 
treason. 

V ^ 

(0 \'lde s Inst. Sect. IS. It is enacted by the (t) above-mentioned statute of 
177 , 178 . Westminster the first, c. 12 . ** That notorious felons which 
** openly be of evil fame, and will not put themselves in inquests 
of felonies, that hien shall chaige them with before the justices 
" at the king’s suit, shall have strong and hard tdipiQsonmcnt, as 
*' they whimi icfuse to stand to the common law of the land.” 
But this is not to be understood of such prisoners as be taken 
on light suspicion. 


(it) i Inst. 177, 


F.C.159. 


SariffiMfy, S2<S. 
t Hale, SSO, 
3«1, 3X7. 


(jf) Hast. Ent. 
363. 

Keilway, 70. 

7 Edw. 4. S9. 

3 Hen. 7. It. 
(s) 8 Hen. 4. 1. 
4Edw.4.1t. 
14Edw.4.7. 
43 3 ss is e, 30. 
91 Edw.3.18. 
3 Zen. 7. 9. 


Sect. 1 4. Sir (u) Edward Coke, in the coiistru^mii of this sta- 
tute, saith, tliat “ no person shall be put-ato t^ punishment, 
" unless the matter be evident or probable, which it is tlie duty 
" of the judge to look into and Sir William (x) Staundforde 
saith, ** that there ought to be evident or probable matter to con- 
** vict the party of the crime whereof he is arraigned, or other- 
** wise that he be a notorious felon, or openly of bad fame 
and therefore be advises the judge, for the satisfaction of this 
statute, and discharge of his duty, to examine the evidence which 
| 4 bves the prisoner gnilty of the fact, before he |^occe(|||jto the 
judgment of peine forte et dure. Yet 1 cannot find any book 
which takes notice of any examination of tlij[^ kind, <u* of any 
entiy that the defendant appeared to be a notonous felon, before 
such judgment given against him, upon his standing mute, whether 
upon an (y) indictment or (?) appeal : but all the boiAs cited in 
the marglp seem to intimate, that the standing mute is of itself a 
sufficient ground for such judgment. Yet all that can be inferred 
from thence seems to be mis, that it is not necessary to make .any 
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thiii^ .<^ l^ia kind p«rt of the record^ U ^ natter .left to the 
discreUon and conscience, of. the judg^« and to bh ftreaumed where 
it is not expresseti. But as to an capital appeals whatsoever, and 
all indictments and appeals of petit treason, perhaps it mby be 
said, that (a) not being within this statute, but remaining as they 
were at the common law, the obstinacy . of criminal in standing 
mute to them, inay be. of iftnlf, withont iiiofe, a sufficient induce> 
ment to a judge to award him to his penance. But considering 
that such appeals and indictments are ''within the same reason 
with those mentioned in the statute ; and it is uncertain how the 
. conii^n law stood in relation to these matters, as appears by the 
best authors (6) differing among themselves concerning them ; and 
seeing the id^hod prescribed by the statute is very just and equi- 
table ; it seems prudent at least in a judge to observe the same 
rules in all cases of this kind. 


(a)S.P.C.150. 
a -Iniit. 17?,. 
178, 179,' 
and tli 6 books 
cited, sect. 1 ^. 
under let. (^). 


(ft)S.P.C. 149. 
2 Inst. 178, 179. 


Sect. 15. I do not 6nd it said in any book, what shall be done 
to a prisoner who obstinately standing mute to an arraignment, 
shall appear to be charged upon very light suspicion ; but I take 
it for granted, that he may be severely fined and imprisoned for . 
the contempt. 

As to the Fifth Point, viz. What is the nature of the pe- 
nance to which a prisoner is to be adjudged upon his obstinately 
standing mute. 

Sect. 1 6. It is observable, that the abovc-cited statute of West- 
minster the first says only in general, " that felons standing mute 

shall be put in prison forte et dure,” without saying anything of 
the manner of it, which it seems to leave as a known thing to the 
usual practice is such cases ; which we shall best find from the 
books of Entries, and other law books, all of which generally 
agree, that the p^goner shall be remanded (c) fb the place from (e) Sum. tvr. 
whence he calj^, ihd pul(d) in some low dark rooin,(e) and there 
laid on his back, without any manner of covering, except for the p, q, ’^ 50^ 
privy parts, and {f) that as many weights shall be laid upon him Keilw. 70; 
as he can bear, and more, and that he shall have no manner of * P** 

sustenance but of the worst (g) bread and (Ji) water, and that he 5a,, sf cor. 
shall (t) not eati^e same day in which he drinks, nor drink the 161 . 
same day on which h^^cats ; and that he shall so continue till he 
(/r) die. But it is said, (f) that anciently the judgment was not, 3 h^* 4.?‘ 

‘Mhat (tQThifl dau#^ 
It omued in 

Keilw. 74 . 4 E. 4 . 11 . but it is mentioned In all the oilier books above cited, with this difference, 
that 14 E. 4 . 11 . says only that he shall be put in a chamber, without addi^ Aat it shall be low or 
dark, (e) In this all the books above cited seem to agree ; and the Year ]^kyi 4 £, 4 . 8 . pi. 17. 
S. P. C. 150. and 2 lost. 178. add, that he shall lie without any litter or other thing under him, and 
that one arm shall be drawn to one quarter of the room with a cord, and the other to another, and 
that his feet shall used in the same nianncr \ but these clauses are wholly omUted|, in all the other 
books aboHl cited, e%ept Hale’s Summary, which takes notice of the latter of then^nly \ and RasUil 
Entries, 385. pi. 2 . adds, that a hole shall be made for the head ; and Keilway, 70 a. says, that the head 
shall not touch the earthy but none of die other mention either of these clauses. (/) In this all the 
books above recited agree; (^) But 14 Edw. 4. 8 .^ S. P. C. 1.50. and 2 Inst. 178. are, that he shall 
only have three morsels of barley bread a day; Keilw. 70 a. that he shall have only rye bread ; and 
Rastal, 385. and 2 Hen. 4 . 1 . generally that he shall have of the worst bread. (h) 14 Ed. 4 . 

S. P. C. 150. 2 Inst. 178. and 8 Hen. 4. 1 . and Keilway, 70. are, that be shall have the v^atcr next the 
prison, so that it be not current ; but Rastal, 385. is general, that he shall ha^e the worst water*, (t) This 
IS omitted in Keilway, 70. and in 8 Hen. 4. 1 . (k) This b omitted in none of the books above cited, 

except 14 Edw. 4. pL 11 . and Summary, 227* btlt neither of these books give the whole judgment at* 
large. (Q S. P. C. 150, 151. Britton, 11 . 
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fik« e. 


blit, 177. 
t HUe, 519. 

lliis practice is 
mdered unne- 
cessary by 19 
Cieo* 5. c. 90» 
Vide infra« 
sect, 95. 


(e) See the 
books cited to 
sect. 9. 

(p) 14 E. 4. 7. 
Sum. 996, 997. 
9 Hale. 519. 
Cdm. Ut. 591. 
F. £sc. 10. 

F. Gorone. 51. 
Assise. 491. 

, S. P. C« 151. a. 
B^Forf. 11.64. 
B. Appeal. 94. 
8 H. 4. 1. 9. 

5 H. 7. 19. 


** ^Suit he aholild so continue till he shonid die,” bat ** till he 
^should aoswer,” ai^ that he ^i^bt save himself from the 
penance by putting himself on his trial, which he cannot do at 
this day after the judgment of penance is once given. 

Sect. 17. It seems clear, (m)that women, upon standing mute, 
are liable to such penhQce as wpU as men. 

Sect. 18. It is said (h) to be tiie constant practice of Newgate 
sessions, where a prisoner refuses.to plead, to endeavour to com- 
pel him to do it by tying his thumbs together with whipcord, and 
not to proceed to the judgment and penance, before all m^ods 
of persuading him to plead are found ineffectual. 

A's to the Sixth Point, viz. What he who obstinately standa 
mute shall forfeit, and to whom. 

Sect. 19« There is no doubt but that in case of (o) high trea- 
son he shall forfeit both lands and goods, in the same manner as 
if he had been attainted any other way. Also I take it for granted 
that in the case of felony and petit treason, where a person by 
standing mute shall not avoid being attainted for such crimes, he 
shall forfeit his lands and goods in the same manner as on othei 
attainders. But wherever a person standing mute is adjudged to 
his petiance, and thereby prevents that attainder which otherwise 
he might have incurred, it seems agreed, (p) that he forfeits his 
chattels only, and not his lands. 

l^ect.’^O. It is agreed in the Year Book of 8 (q) Hen. 4. that 
the goods so forfeited ought not to be delivered to any person 
claiming them under a grant from the crown, till he have shewed 
a good title to tliem in the king's court, by some grant sufficient 
to pass them. 

F * 

Sect. 21. And it seems, (r) that such goods will not pass by 
grant of all felons goods, having no words specially extending to 
the goods of those who stand mute, 8cc. because a person ad- 
judged to his penance for standing mute, does not seem to suffer 
as a felon, being neither attainted nor convicted of any felony, 
but as a person refusing to stand to the law of the land. And it 
seems rather the stronger opinion, (s) that they pass not by the 
grtint of " all goods of felons and fugitives of all persons within 
** such a district ; so that if such persons for any trespass or other 
fault ought to lose life or member ; or shall fly and refuse to 
" stand to judgment, or do any other trespass for which they 
** ought to lose their chattels.” 

As to the Seventh Point, viz. Whether the ^osecutor of an 
indictment or appeal of larceny be entitled to a restitution of the 
goods stolen, upon the defendant's standing nVUte. 

(0 'Vide rap. Sect. 22. It seems agreed, (jt) that by the common law, where 

c.^ .ect. SS. a persons stands ' mute to an appeal of lai^eny, it is proper to 
t. 9^ same inquest which is to inquire wheffier the standing 

S, P. C. 166. * mute bffflf malice or not, to inquire also whedier the goods men- 
tbued in the appeal are the goods of the appellant, and whether 
1 -• . the 




q) 8 H. 4. 9. 

" Appeal. 94. 


(r) Dyer. 968. 
18. 

8 H. 4. 9. 

B. Forfeit. It. 


J||Dyert968. 
TO. 4. 9. _ 
B. Forfeit. 11. 
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the defendant were taken upon n freflh; suit (tt) i&dBle by such ap- (*«) c. gs. 
pellant; whi^ points being, found (x) fcArbim, he sIWl have Un 
award of restitution to such goods, and to such ohlyy(jf)' ih whbse beet, oS. 
hands soever (*) they are found. And it is said iU gerf^rat Sn (lO feup *'• 23. 
some books, (a) that in any appeal of larceny.therc shall . be a 83. 

restitution of the goods, ,ppon tro appellc^*%standing mute, withr aect. 54^^ ‘ 
out saying any thing of any Jnquiiy mneeming the property, or ^ ^ *'• 

fresh suit ; but I take it for granted, ^at'wfaere it is so omitted, « 
it is taken as a thing known, and done of c6urse, and therefore Ab-sTApp. 7*8. 

needless to be expressly mentioned. ^ C«»rone, i23. 

a F 2126 . 

\ ide 10 Absi^e, 39. Abt Fu7. C'oiones 217* 


Ate ♦w 

Sect. 23, vut it seems questionable, whctliei the prosecutor of 
an indictment of laiceny be in like manner iiititlcd to a restitution 
upon the defendant’s stdiulin<; mute ? beeause it seems agreed, 
(6) that by the coimuou law tlieie could be no such reptkution 
upon any other piosccution but an appeal; aiul it is certain, that 
the prosecutor of an indictment is not entitli'd to a lestltution by 
the express words of 21 (c) lien. 8. c. 1 1. which leqiiire, “ that 
" the felon be found guilty, oi otherwise atluinted, aud Ido 
not know that he is entitled to it by any other statute, or any 
equitable construction of this. 


(/f) Slip. c. 2% 
sect. 55, 56. 


c. 23. suct« ; 


As to the Eighth Point, v/z. Wheie one who stands luutc 
shall have the benefit of his clcigy. 


Sect. 24. It seems clear, ((/) that unless it happen to bo other- (3) F. Cor. 833. 
wise specially piovidcd by some statute, wheievei lie ^all be 
allowed it upon a conviction, by verdict or cuiitession,%c shall 8IL*4. s. * 

have it upon his standing mute. Siimiunry, ssi. 

V ll<de, 380. 

380. Moore, 5S0. 3 H. 7. 18. Ab. B. Clc , 87. F. Coro^, >1. 3 11.7. 18. Ab. F. Cor. S3. 
F. Cor. 53. srcmi coDtBjjy , but I cuimot find any dung in 3 lfP7. 1. wliith i. the Year-book cited to 
this note, to warn^tlii|Dpiiiioii. 

Sect, 25. Also 1 take it to be agiced, (e) that a statute taking (e>SeeSuni. 
away the benefit of cleigy fioin those who shall he convicted of 
a crime, doth not theieby take it away fioin those who stand mute 
on an indictment or appeal foi such ciinie. ' > 

Sect. 26. But it is^nacted b> 3 and 4 Will, and Maiy, c. 9. 
set forth moie at large in the chapter of clergy, " That if any 
" person shall be indicted of any offence, for which by virtue ^ 

** ttufy former statute he is excluded from the benefit of his cler^, 

** if he had been thcreof^ convicted by verdict ui confession, if qe 
** stand mute he shall not be admitted to it.” 

Sect. 27. But appeals and offences exclhded fiom the benefit 
of clergy by su^equent statutes, seem not to be within the pur- 
view of this starate; foi the fuller consideiation whereof I shall 
refer the reader to the chapter of clergy. 

It is now, however, immateiial whether a prisoner stands mute Vide ante, 
or pleads, and the learning upon the subject of little importance, 
for it is enacted by 12 Geo. 3. c. 20. ** ’lliat if any person being 
** amigned on ai^ indictment or appeal for or opijany in- 

" dictment for piraQi, shall upon such tfrktdgtiinent stand mute, 

" or will not answer directly to tbe felofiy or piik<^, he shall be 

voj.. II. H H * ’ " convicted 
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" cohvicted the felon; or {^rwy in sieh indietmenc oi* 

" appeal ; and the cotu-t before whom he shall hb so arrayed 
** eh^all thereupon atmd judgment and eteetttion against such 
" person in the same manner, and attended wiA the satne conse- 
quences, as if he had been convicted by verdict or conAssimn**^ 


CHAP. XXX% 


CONFESSION AND DEMURRER^ * 


And now I am to consider what is to be done to a prisoner 

upon His confession; which may be either express or implied. 

* 

Sect. 1 . An express confession is where a person directly con* 
(a) S.P.C. 149. fesses («e) the crime with which he is charged, which is the highest 
Mpb. b.4.c.9w conviction that can be, and may be received (6) after the plea of 
(S^elynw.ii. “ “Ot guilty” recorded, notwithstanding the repugnancy; for the 
Qu. if Ae law ' entrjbis, that the defendant postea or relict& verificatione dogpomt 

Im same in « indictamenttint** 

Civil actions. 

Affirmed Cro. £liz» 144. Denied 2 Jonesy 156. 


(e) 9 H. 6. 60. 
F. Estoppel, 24. 
102 . 

11 H. 6. 65. 
Lamb. b. 4. c. 9. 
Tr. per Pais, 26. 


(d)S.P.C. 

141. 

1 Hale, tf25. 

22 Asi. 71 
Vo. F. C6r. 
180. ^ 

27 Assfze, 40. 


I 9 H. 6. 60. 
Eb^: Fa Estop- 
pel, 24. 

11 H. 4. 65.21. 
Lomb.b«4.c.9e 
ParresljpdO. 

Cr) Sniffs. 


Sect^. Such a confession carries with it so strong a presump* 
tion of^uilt, that an entry (c) on record quod cognovtP k^ietw* 
mentum, &c. in an indictment of trespass, estops the defendant 
to plead *' not guilty” to an action brought afterwards against 
him for the sa^^e matter. But it seems qu^ionable, whether 
such entry of a confession of an indictment j|f.ftirf;apital crime, 
wm in the like manner estop a defendant to not guilty” 

to an appeal, because in case of life the court will be very tender 
in going upon presumptions. . 

' And where a person upon his arraignment actually confesses 
(d) himself guilty, or unadvisedly discloses the special (e) mtmner 
of the feet, supposing that it doth not aimraut to felony, where it 
doth, yet the judges, upon probable circumstances, that such 
bknfession may proceed from fear, menace, or duress, or from 
we&kness or ignorance, may refuse to record such confession, and 
sitffer the party to plead not guilty. 

• • ^ 

Sect. 3. An implied confession is where a defendant, m a case 
not capital, doth not directly own himself guilty, but in a manner 
admits it by yielding to the king's mercy, and during to submit 
to a small fine : in which case, if the court think fit to accept of 
such submission, and make an entiy that the jlefendant poauit se 
in^gratiam regU, without putting him to a direct confession, or 
plea (which in such cases seems to be left to discretion), toe de- 
fendant shall (/) not be estopped to plead not guilty to an action 
for to|dAne fact, a^ he toaU Cg^ where toe entry is quad eag’> 
tmnMinie$uum. '' y 

Sect. 4. 1 talus it gttoNadi no 'cmilbMton nfesitover 
- ’ shall. 
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Salkeld, 


fiod (A) judgMMt* d^xirtve dde^tnl Qf the pri* (A) i 

idegsef taking esoepdons ht arrest of judgment to fniHs appa* 
sent In the record; (ij for ^ judges must «r take notice (.) narb, saj. 
of dl such fisttlt8> ai^ my one, as anuctu curuc, may inform d^m f Dam. Ab. 
of them. 


25S. 

2 Levine, 923. 


Sect. 5. It seems to be taken for granted, both by (k) Brook (A) B. Peromp- 
and (t) Staundforde, (m) Coke and (n) Hale, speaking, as I sop* 15 ^. 

fwse, of a generd demurrer, that it amounts so far to a confes- («) j in,u ire.' 
sion of the indictment as laid, that if the indictment be good, (») Sum. 243. 
judgident and execution shall go against the prisoner. But it is * 
observable, that no adjgdgcd case is cited for the maintenance of 
this opinioto nor any authority from the old books except the 
Year-book of 14 Edw. 4. 7 . a. pi. 10 . ( 1 ) in which h u reported 
to have been said by Choke, that if a defendant demur to a plea, 
he shall be hanged ; quodfuit concessum. But to this it may be 
said, that it was only spoken incidentally, and not h p'oint ad- 
judged ; and besides that, it is so short and obscure that it is 
scarce intelligible, which appears by Biook’s abridging it in dif- 
ferent senses ; for in one place ( 0 ) he seems to understand it of a 00 B. Demur- 
demurrer by a defendant to a plea in bar, which seems impos- « 

sible ; and in another (p) place he seems to understand it in a (p) B. Poremp- 
different sense. And therefore perhaps the meaning of it may 
be only this, that after a defendant hath pleaded such a bar as 
confesses the fact, and concludes him to plead the general issue 
afterwards, as some pleas are said (q) to do ; if he afterwards dc- ( 4 ) Vide sup. 
mur to a replication to such plea, he shall be condemned, if Ihe 
demurrer be adjudged against him, and the indictment cH' appeal 
be good. 


Sect. 6 . But howsoever the law may stand in iclation to a (q) ( 9 ) Seethe pre. 
general demurrer ^concluding in bar of an appcR, or indictment, cedent seebon. 
as in cornmoj^lmmirrers in civil actions, or a demuncr to a plea 
in bar^ (r) wm^ admits the fact, or to a (s) replication to such a f. Cor. it.’ 
plea. It hath been adjudged, that if an appellee demur in law to (*) VideB.Per- 
an appeal by reason of the (0 insufficiency of the declaration, or 
generally demur to the declaration, with a (u) conclusion t* et Cm. Lis, 196 .* 
** petit Judicium de narratione Hid et quod narratio ilia cassetur:** («) ^ tt wmt 
or, havmg prayed (a?) Ijyer of the writ and process, demand judg- **** 

mtnt of the appeal, ** quia dicit quod breve de appello presdset. et 
proixas. inde minus siMcien^ in lege exist unt ad ipsum W. C.aA 
** dictum breve de appello responderecompellen^: et hoc paratue eat 
** verifiMre prout cur* S^e. unde petit judicium de brevi de appfOo d<min tb^ase 
** pra^det. et petit inde allocationem, et quod breve illud de appeUo <^Widdrington 
cassetur;** such demurrer shall not conclude him from pleading mf 
over to the felor^, either at the same time ip) with the demurrer, ^y'snith mid 
or (s) after it slftll be adjudged against him. i&wen, BGcb. 

» ^ case the 

denmnrer was continued on the record with a cesset tnatio esaHtSp ifc, and after tlie demufter was detfc- 
mined against tibe defendant, a vemre was awarded, (i) Dyer, 38. Salkeld, 59, dO. Cro.^iz. 196. 


(1) Hale saja, this authority most be taken ctim 
Mkossifta Vide alM tf5,aikd4 

immmrn BS8« srbotie it is said, that although a man 
nay in some cases lose kb property, jret the law 
rlUnotaditr hitn byaiMiiitilQotolovMlfbl^^ 


However, upon flus^pubt, demurrers to indict- 
ments ptt sddom eemLjltnce the same advantajms 
ndiy betkiMn vpoo iMPguilty orin arrest of joog- 
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(d) Vide Salk* 
920. 

(b) SaUc. 218. 

Rastal, 160. 
611. 


Sect, 7. But it seems, that in criminal cases not capital, if tho 
defendant demur to an indictment, Spc. whether in abatement or 
odierwise, the court will not give judgment against him to answer 
over, but final (a) judgment. For it seems, that in such cases 
there can be no demurrer properly in abatement, except (b) it be 
to a plea in abatement, or to a (c) replication to such a plea. 


(S) Cro. EUs. Sect. 8. A demurrer to an appeal hath been (d) received after 
issue joined: but it hath been adjudged, (e) that a demurrer to 
whei^'nthe pra- indictment ought not to be received after verdict, 
cedent in Co. Eiit. 36$, to the contrary 13 denied to be law. 


CHAP. XXXII. 


OF SANCTUARY. 


Before i consider in the third place, how a piisoner is to be 
• demeaned upon his pleading, I shall examine the nature of the 
several kinds of pleas in criminal cases; wliich arc either dilatoiy,' 
or in chief. 


tRilatory Pleas are either Declinatory, or, in Abatement. 
Declinatory pleas arc : 

1. Of the privilege of sanctuary. 


2. Of the benefit of cleigy. 

Sect. 1. As to' the plea of the “ privilege of .^mctiiary,” the 
learning relating to it being made in a great measure useless by 
the statute of 21 Jac. 1. c. 28. s. 7. by which it is enacted, " That 
" no sanctuary, or privilege of sanctuaiy, shall, after that time, be 
^earso*9Geo. “ admitted or allowed in any case I shall but briefly consider 

1. c. 28. for it under the following heads : 
suppresbing the 

•pretended privileged place in Saint George’s Fields called the Mint. And also 11 Geo. 1. c. 92. for 
mispressing another pretended sanctuary of the same nature in the hamlet of Wappiiig, Stepney. 

1. What was the nature of the privilege of sanctuary. 


27 Hen. 8. c. 19. 
S2 Hen. 8. c. 12. 
S Peere Will. 
S9. 

4 Comm. 326. 
358. 429. 


2. What authority was necessary ,^for the creating it. 

3. To what matters it extended. 


4. At what time, and in what manner, it was tp be pleaded. 

As to ttie First Point, viz. What was the nature of the pri- 
vilege of sanctuary. 

f w I. ..i Sect. 2. It seems to be agreed, (a) that so far as a place, was 
s" 108. * allowed to have it, it gave all those that fled to it for safeguard, 
2 Haie,32S,824. and coSgiued within its (6) precincts, a (c) freedom from being 
(») What thoae apprehended, 

prtscintets were, ‘ ^ 

Keiiivay, 189. 191. 9 H. 7. 20. S. P. C. 113. B. Sanctoafy^ 10. (c> 189, 190, 191. 

OH. 6. 4. Ab.F.Coioiie,9. tH.7.2S. AbcF. Coione, 40. 9E.4.28. Ab. F. Conme, 32. 

KeUw. 107. 188. 
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apprehended, or compelled to answer in any court of justice, and 
a right to be remanded if taken dut- against their will.' 

As to the Second Point, viz. What authority was, necessaiy 
for the creating it. - 


Sect. S. It seems, that it belonged of common (d) right to every (d) H. e. c. 
church and . ch.urchyard for the space of for^ days, but could 
.not be claimed for a longer time, either by fdfoe pf any bull from 3 h. 7 . ir* 
the (c) Pope, nor even by ( /') prescription, (g) especially in the Ab.F.Cor. 54.. 
tease ^f high treason; but only by a grant (A) from the king, made, Ab^*Sa^.*. 
or ai^east confirmed (tj or allowed (A) in eyre, since the time of Su^c. 9 . 8 . 44 .* 
memory. I^ut it is said, that it did nut gain (/) the name of a Keilw. 169. 
sanctuary till it bad the Pope’s bull, though it had the («i) full 
privilege of one, as to all exemption from temporal courts, by the itnstalisss. 
king’s grant only. («) Keilw. 189, 

190, 191. 

S. P. C* ItO, 111. B. Sanct. 6, 6 Coke dc Jure Regis Ecclos. 26. (/) 1 1«*t. 114. Keilw. 

188, Act. But t/iurre if such prescription were confirine4i by king, or allowed in eyrOs since time of me- 
mory. Keilway. 188, IBP. 190. 191. (g) S. P. C. ll‘i. 1 II. 7. 23. 25, 26. *Ab. F. Coronc, 49. 

PreJrrip. 20. Viile Uastal, 581. (h) S. P. C. 108. 110, 11 1. 1 H. 7. 2.5, 26. B. Sanctuary, 7. 

Keilw. 189, 190, 191. (i) Keil. 189, 190. 1 H. 7. 23. 2 H. Abr. 268, 269. (k) Keilw. 189, 190. 

2 11. Abr. 268, 269. 1 H. 7. 23. B. Sand. 7. 15. This is made a qiutre, S. P. C. 112. (1) Finch* 

375. (m) Finch, 374, 375. 


As to the Third Point, viz. To what matters it extended. 

Sect. 4. It seems agreed, that it never was any farther protec- 
tion against any action merely civil, (//) than to save the defendant («) B.Sanct.J. 
from execution of his body. Also it seems to be generally agi^N^ ^ jj ^ g 
.that if it were granted by general words, it extended not to (o) Ab. F. Jur. 2 ! 
high treason, liut it seems agreed, (p) that in such case it ex- I>yc!r, 295. 
tended to all felonies except (y) sacrilege, and to all inferior ^eiflcd^29iUs* 
crimes except such as were committed by a ^janctuary man (r) 24 . 
within the sauctu^y, or even (s) out of it, sub spe redeundi. Grant, 

B. Sanct. 6 . 23. 25, 26. Ab. F. Cor. 49. Prcscript*ioi^; 20 . Cont. iCcHw. 190, 191. Qu. 

I'incli, 374. (p) See the books cited to the other parts of this section. if in such case it ex- 
tended to pctii treaion. B. Sanct. 2 . ( 7 ) 3 inst. 115. Fitz. 420. (r) Agreed by all the canonists. 

Keilway, 191. (s) Denied by many of tlie canonists. Keilway, 191. 

As to the Fouhtii Point, At what time, and in what man- 
.ner, it was to be pleaded. 

Sect. 5. It seems agreed, that the defendant lost the benefit of (0 S.P. C. 118 . 
It, unless he pleaded it before any (/) other plea, and properly n. 
made out his case; but fof this matter I shall wholly refer die 9 ie.3 . U|3i* 

reader to the old (u) books. Ab. B. sSkt-z. 

V* F. Coroiie, 447. 

9 E. 4.38. Ab. F. Cor.33. (u) Keilw. 90. 107, 108. 189. S. F. C.113. 1 H. 7. 23. f 4 , 35, 36. 

9 U. 7, 30. Bastiil’s Entriei, 581. 683. ' 


Sect. 6. The^learning of abjuration, (j.) depending i^ch upon (O 3 Ii 
.that of sanctuaries, and seeming to be of very little use al this day, 

1 shall refer to Staundfordc’s Picas of the Crow'ii, book 2. chap- 
40. and to what hath been said already coiieerning that matter in 
.the chapter concer^ng Coroners, section 44. 


inst.iia. 

1,5. 


CHAP. 
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CHAP. XXXIir. 


OF THE BENEFIT OF CLERGY. 


For the better understanding the nature of the benefit of 
ter of this >^ther of the (a) statute atthi& day, 1 shall endeavour to 

chapter. shew: ' 

1. By. what kind of persons it is demandable. 

2. For what crimes clergy is demandable. 

3.. At what times clergy is demandable. 

4. Whether it shall be allowed where it is not demanded. 

5. Who is to judge whether the person who demands it have 
a right to it or not. 

6. How far the ordinary was punishable at law for demanding 
or refusing a clerk against law. 

7. In what manner at the common law’ k clerk was to be 
delivered to the ordinary, and what is to be done to him after- 

nflUs. 

(8k What is to be done to him at this day, and how far it shall 
b^'to his benefit. 

- As to the First Point, viz. By what kind of persons the 
benefit of clergy^ or rather of the statute at tlus day, is demand- 
able. ^ r 

Sect. 1. It may not be improper to look a little back into the 
ordinal of clergy, whereby we shall find, that ancmntly the clergy 
(ft) Keilw. 181. (h) strongly insisted, that by the law of God their persons were 
so sacred, that they could not, without a violation of that law, be' 
S30 && * convened before, and much less be punished with tfie loss of life, 
or member, by any secular Judge, for any crime whmsoever. But 
there seems to be so little colour for any pretence of this kind 
from scripture, that I almost vi'ond(|f how it was possible that 
any persons could be so far prejudiced, as seriously to be persuaded 
that it is deducible from thence. 


(c) SecLjndw. 
book 2. in the 
chapter de fora 
eampettnt«. 

Kely. 99. 101, 
&c. 

S.P.C. 1331^34. 
Sinch, 463. 

(d) Keil.l81,&c. 
5 Coke de Jura 
Begis Ecclcf. 
13, &c. 

3 Hale, SS5. 


Sect. 2. But it seems agreed, (c) that all persons in holy orders 
have this privilege by the canon law. But this law being no 
farther iofld) force here than as it hath been received, and is coik* 
sistent wim the common or statute law, it will be proper to shew 
how far it hath been received, and is consistent with those laws ; 
which I shall at present consider under this head, so far as it re- 
lates to the persons intitled to this privilegi^ and shall farther 
considok^ as to other matters, in the following part of this 
chapte^ 

Sect. 3. It seems agreed, that before the statute of ArtieuU 

CUH 
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OF CLERGY. 


C/m, c. IS. made in the ninth year of Edward the Second, it was («> f. Cor. 155. 
(e) generally denied to those who had abjured, or who had any 
other way confessed themselves guilty. But by a favourable in- 186. 

terpretation .of that statute, whi^ expressly extends only to those Scld. ju.’Ang. 
who fly to the church for safeguard, it hath been allowed (/*) to 
ail those who have confessed themselves guilty upon their 
arraignment or otherwise^- iti t&e satne maniibr as if ' they had not p E’d. ss. 

confessed. 8 H. 4 . 3. 

1 Assue, 4. 

27 H. 6,7. F. Cot. 191. 

4 

Sect. 4. Also it seems, that notwithstanding the clergy (g) (g) Kel^ngc, 
contended, that the word “ clericm" (which is the word generally ^ 

used by the (/t) canon law, as well as ours, (t) to express those ^.Je^nTeimipe- 
who are entitled to this privilege) did include those of the inferior teute/ 
orders, as w'cll (k) as bishops, priests, and deacons ;(1) yet it (») See st. Marl, 
seems, (/) that the temporal judges sometimes denied it to those t. c. 2 . 

in inferior orders, as well as to mere (»i) laymen, before the sta- Art. Oleri, c. 15. 
tute of 25 Edw. 3. c. 4. which reciting, that the prelates had 
“ grievously complained, that secular clerks, as well chaplaina as 
** other monks, and other people of religion, had been drawn and 6:14, &c. 
“hanged by award of the secular justices, in prejudice of the (fc)Krilw. I 8 I. 
“ franchise of holy church, &.c.” doth enact, “ that all manner of 
“ clerks, as well secular as religious, Scc. shall freely enjoy the 100 . 

“ privilege of holy church, &c.” (»») 

* ® But thoy soiuc- 

tiiiK's allowed it to mere laymen, being able to rraib' F. Coroiic, 117. 

Sect. 3. It seems, that by a favourable interpretation of^PRI’ («) Vet it was 
statute, which universally prevailed soon (w) after it was ma^e, 
not only those actually admitted into some inferior order of the statute, yuod ti- 
clergy, (o) but also those who were qualilied to be admitted tenmmiwmftunt 
into orders, (which was ( w) tried by putting them to read a verse), 
have been taken to have a {(j) right to this privilegp^ as inuch as mmm. 
persons in holy orders, whether they were persout|jlawfiilly born V 6 AmIw. 19. 
or (r) 'bastard 8 |;.(s) aliens or deiii/ens, in the coniinunion of -the 
church or (t) (At'commuiiicatc, within the common benefit of the 2’iiaie.372,3V3. 
law, or (a) outlaws, &c. so that they were not (x) heretics convict, (o) Kcly. loo, 
nor (^) Jews, Mahometans, nor Pagans ; nor under (z) perpetual 
_ disability of .going into orders ; admitting of no dispensation,, as (p)'K^-nge, 
(a) blind audl^maimed persons formerly were, and women (/>) still lOO, lOi. 
arc ; nor liable to the objection of bigamy, viz. of having (c) |* 
married two ditferent woni^ successively, or a widow, which by h. q, 41 ;^’ 
a constitution of the Council of Lyons, (il) received in this king- F. Coron<j||W. 
dom, was a bar to the deman^. of the privilege of the clergy, and 

>;*>y fourth general 
point of tills 

chapter, (q) 9 E. 4. 28. Ab. B. Clcr. 7. (r) B. Clcr. 22. 2 HalCy ^73. (a) Clergy, 20. (t) B, 
Clergy, 20, Sum. 229. 1 1 Coke. 29. (?0 See 3 & 4 W. & M. 9. 11 Coke, 29;ib. (j) S. P. C. 133. 

B. Clergy, 20. 11 Coke, 29. (y) B. Clergy, 20. 11 Coke, 29. Sum? 229. 2 Hale, 373. (z) 11 


Coke, 29. (a) 11 Coke, 29. Summary, 229. Con. B. Clergy, 21. (6) Finch, 463. 11 Coke, 29, 

See prea. 21 JacT. 1. c. 6. and 3 & 4 W. & M. c. 9. s. 7. Yet it is admitted, F. Coroiio, 461. that 8 


See prea. 21 JacT. 1. c. 6. and 3 & 4 W. & M. c. 9. s. 7. Yet it is admitted, F. Coroiio, i 
woman might claim the benefit of clergy, (e) S. P. C* 134, 135. Rastal, 106. 2 Hale, 37 

stat. of bigamy, 4 E. 5 Coke de JureJlegis Ecclesiastico, 13. ^ S. P. C. 125. 

(1) The Roman clergy consisted of two classes, were created by t]m||mcramental unction, the lat- 
those in holy orders, vis. bishops, priests, deacons, ter, merely by tlimHbcopal benediction ; and a 
and sub-deacoas, and tho^e wtio were cUriei in ‘distribution of saercT' vestments. For Uicir re- 
minoribu^, as morault acoly^i, (or light bearers,) speedve duties, ace Inst. Jur, Can* Lauiicclotti, 
singers, readers, and door-keepers. Tlie former * lib. 1. tit. 5. 


1. that a 
(d) See 
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force of 18 JSdw. 3.^ c. 2, was triable by the certificate (d) of 
1 S 5 . ' the bishop. 

1 1 H. 4* !!• Ab. F.,Coroiie/85. 40 E. 3. 42» Ab. F. Attorney, 39. 


(/)S,P.C. 

134. 

Dalison, SI. 
Dyer, SOJ. 

IJ. CJergy, 20. 
Sunitnary, 223. 
2 Hale, 372. 


Sect. 6. But it is expressly enacted by 1 Edw. 6. c. 12. s. 16* 
That any person who by the law of this realm ought to have 
the benefiit'Of his clergy^ shall be admitted to it, although he 
" have been divers times ^married to any single woman, or to any 
“ widow or widows, or to two wives. or more.” But it bore some 
(f) questi^ whether this statute were npt impliedly repealed by 
1 and 2 Pomp and Mary, c. 8. while it stood in force, which re- 
pealed’** all clauses, 8cc. against the See of Rome.” 


In what cases 
women shall 
have the benefit 
of clergy. 

Fost. 305. 


The case of the 
Dtichcss of 
Kingston for 
bi 
Trii 




Sect. 7. But still all persons not capable of holy orders, as- 
women, who from the delicacy of their frame seem to -be most 
susceptible of human passions, and some others, were left to the 
extreme rigour of the common law, and to the mercy of the crown ; 
for at common law, all felonies except petit larceny, rape, and 
mayhem, were considi^cd as capital offences, unless in cases 
W'hcre the offender was capable of holy orders, and qualified for 
them. But it is enacted by 21 Jac;-.!. c. 6. “ That on a convic- 
lion of grand larceny under the value of ten shillings, being no 
*' burglary, nor robbery in or near the highway, nor a felonious 
*' private taking from the person, &c. but ^dy such an. offence 
** for which a man might have his clergy, they shall be burnt in 
hand, and imprisoned, &c.” 

!. But it is enacted by 3 and 4 Will, and Mar^V'C. 9. s. 7. 
(iat where a man being convicted of any felony may demand 
** the benefit of his clergy, if a woman be convicted for the same 
of the like offence, upon her prayer to have the benefit of this 
“ statute. Judgment of death shall not be given against her upon 
** such conviction, or execution awarded upott a^y outlawry for 
'* such off'en 5 iii; but she shall suffer the same punishment as a 
*' man shuul<nsuft'cr, that has the benefit of hi!|j)$;lergy allowed 
*' him in the like case; that is to say, shall be butht in the hand 
** by the gaoler in open court, and further be kept in prison for 
“ such a time as the Justices in their discretion shall think fit, so 
*' as the same do not exceed one year’s iinprisonme^.,” 

rl'.^But it has been determined upon the construction of these 
stqftUtcs, that a peeress convicted holier peers of a clergyable 
11 Slate felony, hs by law intitled to the benent of the statutes, so as to 
excuse her from capital punishment^ without being burnt in the 
hand or being liable to any iniprisi^ment. 



{fii) S. P. C. 31, S(xt. 9. It seems, (g) that one who had been guilty of sacrilege, 
:ivMa3, lit. or of breahlug the prison of the ordinary, had no right to the 
p.*Cor iie. 117 . benefit of clergy, but at the (/i) discretion of the ordinary. - 
leo. coO. Sect. 

4 iiist. 

1*2 Assizi*, S9. Ab. B. Clergy, 10. 17 Assize, 4. 17 E. 3. 13. Ab, F. Coroiie, 112. 9E.4. S8. 

Ab. B. Clergy, 7. 27 Assize, 42. Ab. F. Cor. 205. ^B. Clergy, 13. irCoka 29. (h) Yet it 

.scents to be holdeii, 26 Assize, 27. Ab. B. Cler. 11, 12. F. Corone, 191. 193. that one who had 
been guilty of sacrilege niigi^|eniaiid it as well as any other. 2 Hale, 3^. 366« And it seems to be 
boldcii, F- Corone, 232* 25 MPd 7. 419. 2 Hale, 372. that one who had broken the prison of the or- 

dinary had no manner of ri^fft to it. 12 Assize, 39. '"Ab. B» Clergy, 10. This point is made a ^tuere* 
9 £dCv.r 4. 28. pis 40. Ab* B< Clergy, 7. 



Ch. 93. 
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m 


Sect. 10. It jseems clear, (i) that before the statute of 4 Heu. (i) Sum. «30. 

7. c. 13. he who had been admitted to the benefit of clergy, might 
have it a second time as well as the first, unless he had broken gee Pmain. 
the prison of the ordinary, to which he was committed when 4 H. r. 3 , is. 
clergy was first allowed him ; in which cale it seems, if) that he “Jy 

could not save himself from a second prosecution, thougli for the Ab.F. Cnr. u^l 
very same felony, for which he was before convicted, unless he it acems to have 
could shew a purgation. * ^cr^tilc*cl«k 

was attainted before he first had the benefit of clergy, (j) F* Corone, 233. and the books cited to letter 
and to the former section. 

Sect* 11. But by 4 lien. 7. c. 13. it is enacted, ** That every 
** person, not being within orders, who hath once been admitted 
to the benefit of his clergy, eftsooiis arraigned of any such 
offence, be not admitted to have the benefit or privilege of the 
clergy, &c.’" 

And by 4 Hen. 7. c. 13. it is provided, That if any person at 
the second time of asking his clergj’^. because ho is within 
" orders, hath not there ready his letters of his orders, or a certi- 
ficate of his ordinary, witni^ssiiig the sanu' ; that then the jus- 
tices afore whom he is so^ arraigned, shall give him a day by 
their discretion to bring in liis said letters or certificate ; and if 
he fail, and bring not at such a day his said letters or certificate, 
then the person to lose the benefit of his clergy, as he shall do 
that is without orders.^' 

Sect* 12* /But by 28 Hen. 8. s. 7. it is enacted, Ti’Iiat pei|phs 
** within holy orders shall be under the same pains and claiig^efs 
“ for the offences referred to by that statute, and be used land 
ordered to all intents and purposes, as other persons not being 
within holy orders.” 

And by 32 Hen. 8. r. 3. s. 8. it is further enacted, ** That per- 
** sons witliiii holy orders who shall be admitted their clergy, 

** shall be burnt in the hand in like maiiiier us lay clerks, and shall 
** suffer and in^ur all such pains, dangers, and forfeitures, and be 
** ordered and used for their offences of felony, to all intents, pur- 
poses, and constructions, as laypersons admitted to their clergy 
** be, or ought to be, &c.” 

Sect^ 13. But by 1 Kdw. G. c. 12. s. 10. it is enacted, That 
** in all cases of felony, other than those in that act mentioned, 
every person wlio shall be found guilty, or confi‘ss, or stand 
mute, or not answer directly, shall have the benefit of his 
clergy, in like manner and form as before the first year of King 
'' Henry the Bighth.” 

And therefore it seems plain, that where lay peribns are not 
excluded from the benefit of clergy the first time, persons in holy 
orders may have it as often as they want it, in the same manner 
as they might upon the foot of the said statute of 4 Hen. 7. c. 13. 

(a) except they shall be outlawed, or challenge above the number s. P. C. 135. 
of twenty, in w'hich case they are not within the purview of (^0S.P.C.i35 
1 £dw. 6. which extends only to those ** who 8hal|||||l6 found ^ 3 ^^ 

guilty, or confess, or stand mute,Scc/^ But (6) where the crime vide 3 Hale, 
itself charged against a person in holy orders, is, by any statute, S74t. 376. 

generally 341,342.345. 
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(c) Omitted in 
Keblo'» Sta- 
luti's: but in- 
hcrtcd in HuiT- 
liead*!i. 


generally excluded frone clergy, such peraon ahall no more have 
the benefit of it than if he were a mere lajnauui. 

Sect. 14. By 34 and 35 Hen. 8. c. 14. it U fecited, *' That 
divers persons had been indicted and attainted, and some of them 
clerks convict, and some of them clerks attainted, 8cc. before jus- 
tices of peace, gaol-delivei^, &c. withm divers cities, counties, 
franchises, &c. the records of which attainders and convictions 
often, by negligence of the clerks, &Jb. having the rule and keep- 
ing thereo^had been embezzled, and not ready to be objected 
against suiVporsons, being newly arraigned before other justices, 
&c. ilnd for that it hath not been kuown certainly whither to re- 
sorf for the same records, because they were not certified into 
any place certain, such ollendcrs had often had the benefit of the 
clergy where they ought not, &c. And thereupon it is enacted, 
“ Tliat the clerk »)f the crown, clerks of the peace, and clerks of 
“ assize, where any such attainder or conviction shall be so had, 
" shall certify a traiisuipt, briefly containing the effect of every 
'' such iiulictineiit, Sccraiid clerk attainted, &c. that is to say, the 
** name, surname, and addition of every such person, &c. and the 
certainty of the offence, Scc. aiid'^the day and place of his at- 
“ tainder or conviction, &.c. and the day and place of his pfifcnce, 
8lc. before the king in his bench at Westuiiuster, there to remain 
of record for ever, within forty days of such ^tainder, 8cc. if the 
" term be then, and if not, then within twenty days after the next 
*' term, &c. on pain of forty shillings. Sic. And that the clerk of 
crown in the king's beuch shall receive the same witliout 
** fee, under tlie like pain.” 

Sect. 15. By 34 and 35 lien. 8. c. 14. it is provided, “ That if 
there be more persons contained in any such indictment, other 
** than such person so attainted or convicted, that then such clerk 
** shall certify such transcript only (c) concerning the person or 
'* persons so attainted or convicted, which shall be as effectual 
“ against such person and persons against whom it shall be 
** objected, alledged, or pleaded, as if the very record were pre- 
** aent.” 

Sect. l6. And by 34 and 35 Hen. 8. c. 14. it is farther enacted, 
** That the said clerk of the crown in the king’s bench, at all 
“ such times as the justices of gaol-delivery, or justices of the 
** peace, in every county within this i§alm of England, do write 
" unto him for the names of such persons, which be so attainted 
** or convict, and certified in the s^d bench, shall incontinently 
** certify the said names and surnames of the said persons, with 
“ the causes why and wherefore they were convicted or attainted, 
** unto th^.^sticcs of gaol-delivery, or justices of the peace, &c. 
on pain of forty shillings.” 

Sect. 17. But by 34 and 35 Hen. 8. c. 14. it is provided. 
That this act shall not exte^ to the clerks of the crown, &c. in 
" Wales or Chester, or coiintrcs palatine of Lancaster and Dur- 
** ham, |p,make any transcript of any sucli attainder or conviction 
** befor^tte king’s justices of his counties in Wales, ^cc.” 

Sect. 18. It seems (d) that the justices may, by force of this 

* ■ act. 


(<i)Dyw.m 
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aet, wril«i ID their own names, to the clerk^ of the crown in the 
king’s tench, for a certificate of the transcript of an attainder or 
conviction, and. need not .do it by writ in the king’s name under 
their tcs/e, &c. which is required (e) by the construction of 2 and («> Sup. c. 29. 

3 £dw. c. 24. where the justices of one county write to those 
of another for the certificate of the attainder or acquittal of the 
principal, in order to proceed against the iwcessai^. And the 
reason of the difference is, because in this last case justices write 
to justices, but in the former to an ofiicer only. 

Sect, 19 . By 3 and 4 Will, and Mary, c. 9. s. 7. is farther 
provided as followeth : Forasmuch as such men and women 

who have once had their clergy, &c. may happen to be indicted * Ihile, srs. 
for an offence committed afterwards in some other county be 
it therefore enacted, " That the clerk of the crown, clerk of the 
** peace, clerk of the assizes, where such man or woman shall be 
convicted, shall, at the request of the prosecutor, or any other 
“ in his majesty’s behalf, certify a transcript briefly, and in few 
words, containing the effect and tenor of every indictment'and 
conviction of such man and women, of his or her having the 
** benefit of the clergy, &c. and addition of every such person or 
** persoils, and the certainty of the felony and conviction, to the 
judges and justices in such other county where such man or 
“ woman shall be indicted ; which certificate being produced in 
** court, shall be sufficient proof that such man or woman have 
before had the benefit of clergy, 8cc.” (1) 

As to the Second Point, vie. For what crimes the benefit of 
clergy, or rather of the statute, may be demanded ; 1 shall pre- 
mise. 

Sect. 20. Fiust, That it seems to be generally agreed, that by 
the common law, it is deinandable as well upon an ( /') appeal as (/)ilCvke, 
indictment, for any crime whatsoever which subjects the offender 

to 

(1) Against the defendant’s prajer of clergy the truth of the fact* and praying the judgment of the 

J irosecutor may file a coiintcr-plca, alleging some Court, that he may die according to law ; whicli 
act which, in law, deprives the defendant of the fact is to be tried by the record in pursuance of 

privilege he claims. Thus, before the statute de 34 & 35 Hen. 8. c. 14. Staundforde, l35.-*Divcrs 

oigamut the oftertder on a conviction for bigamy in other counUrr-pleas also by which an offender may 

the temporal courts, was allowed his clergy ; but be deprived of clergy may be framed from a coo- 

tliis privilege having been taken away by the pope sidcration of the persons to whom it is allowed or 

at the council of Lyons, (vide ante, sect. 5.) the denied by the common law, and of the ciyfium - 

practice was to enter a counter-plea stating the of- stances under which Uiat alliance or dedl|[||£ it 
fence to Imve been committed within a certain dio- has been placed by divers acts of parl^Rit. 
cese ; which allegation carried the triallhf the fact Staundforde, 1.18. — ^l*he use of this counter-plea, 
into the ecclesiastical court, and upon a certificate however, had for many years become obsolete and 

of the truth of it from tlie bishop, tlie offender was out of practice ; no traces of it appearing in any of 
ousted of his clergy. To tliis counter-plea, how- tlie books since jjhe time of Sir William Stauud- 

ever, the prisoner might reply, that the first mar- fordc, who was cm^ justice of the king’s bendi in 

riage was made within the age of consent, and that the reign of Queen Blisabelb, But the daring 

he disagreed to it on his attaining to maturity ; and practices of some money coiners have occasionco 

the issue taken on this replication being triable by its revival, and according^ in Uie cast^ the King 
the country and uot by the bishop, restored the v. Marston Bothwell end Mary Chi^"^ who werf 

offend^ to derav* Staundforde, 114* 4 InsL V4« convicted for coining, at the old Bailey, ip Septem- 

f Hale, 373« Tims also it is a good counter- plea her sessions, 1783, before Mr. Justice AwprfL 

to the prayer of clergy^ the oflfender is not en- the connsel for toe xrown filed a counteje-piea 

titled to the benefit of llid Matute in sncli case made reefird on the part aMSe prosecution^ allejpng that 

and provided, because he was before convicted of they had been belbm allowed the bjcne^. of top 
an offence, and thereupon prayed the benefit of statute, &c. and the offenders were thereby ousted 
the statute, wbkh was allowed t%bim, alkging tlic of their clergy. 



41^ 


dPCLlfeftGV. 




<ff)8.P.C.i*4. to the (g) loss of life or meiiiber, except (A)high treason, (whether 
egainst the king’s person (*) or not), and. sacrilege; for the first 
(h>8.’p.c'.i24.‘ of which the common law seems to give the offender no manner 
F. Connie, iiBS, of right to the benefit of his clergy, and for the latter to have it 
Cor* 8 discretion of the ordinary, as hath been more fully 

B. Clergy, & * shewn in the ninth section. 

Vide S Inst. 634. 

And all xiew.crcated treasons which in judgment of law arc lerelled at the person of the king or his royal 
majesty, arc excluded without special words for that purpose, as coming within the exception of the sta- 
tute de Ckro. Foster, 190. ■ ^So it appears from the books cited to letter (k). Yet in Summaiy% 
330. and 11 Coke, !^9. and l|||p|ergy, 125. 31. it seems to be holdcn,. that by the common law clergy 
was excluded from such high tmBoh only as was against the person o/ the king. But quare upon what 
ground this it holdcn. And see S5 £• 3. de Cle^v, c. 5. and 1! Hale, 332. and Foster, 191. 

(/c)*S.P.C. 124. Sect. 21. Secondly, That it seems to be doubtful^ (A) whether 
Finch^d'i*^* it Were dcmatidablc at the common law for petit treason. But 
11 Coke, 29. this was settled by 25 Edw. 3. de Clcro, c. 4. which expressly 
allows it for any treasons or felonies touching other persons 
** than the king himself, or his royal majesty.” 


(0 Sup. c. 25. 
sect. 69. 

S. F. C. 124. 

2 Hale, 328. 
.333. 


Sect. 22. Thirdly, That after this a construction (/) prevailed 
that clergy might be denied to felons charged as insidiatores 
viarunij et depopu/atores agroritm. But this is remedied, by the 
fourth of Henry the Fourth, chapter the second. ^ 

(m) Sum. 230. From these premises it seems to be generally agreed, (m) that 

the following conclusions necessarily follow : 

Seel. 2'}. First, So far as a person, who in respect of his 
orcicrs or learning, or otherwise, is (jualilied to be admitted to 

(n) S. r. C. benefit of clergy, is denied it in respect of his (n) crime, not 

124 , ike.' amounting to high treason or sacrilege; such denial must be 

Sum. 232, grounded on some act of (o) parliament made since tlie twenty- 

(p)Sum. 2.^. Sect. 24:. Secondly, Wherever an offence is made felony by 
2 11a1c,33o.334. statute, it (p) shall have the benefit of clergy, unless it be ex- 
pressly excluded from it. 

(</>Suni. 231 . Sect.Qo. Thirdly, Wherever a person is denied the benefit 
iTcoko'^^'^7 of clergy, in respect of a statute, excluding it from the crime 
s!p.C. 1*14.130. charged against him, the (<y) indictment or appeal, and the (r) 
(r) S.P.C.130. evidence thereon, must expressly bring his case within the words 
of 'such statute. And therefore, if a(s) murder be not expressly 
laid, and proved to have been done of malice prepense ; and the 
offence of an accessary (f) before, to have been done maliciously; 
and that of a (w) cut-purse clam et ^secrete a persona, &c. the of- 
fender shall have his clergy. And agreeably hereto it hath been 
adjudged, (r) that an iudictiiicnt of robbery “ in quadam via regia 
pcdestri ducenC de London ad Islington,” shall not oust the de- 
fender of the benefit of his clergy ; because the words of the sta- 
tute {y) to this purpose are in, or about, or near the highway. 


(5) Sum. 231. 
S- ISO. 

i^jipoi. 
VidSb IL 8. 
1 . 

I F. 6 . 12 .S .10 
(0 Sum. 231. 

I And. 196. 

II Coke, 37. 
Djer, 183. 
’A'ldc 4 & 6 
Ph.dcM**!. 
(u) Sum. 


8 EIIk. c. 4 . (t) Moore, 5. 2 Hale, 349. {% f ) 2.3 Hen. 8. c. 1 . s. 3. 1 Edw. 6. c. 12. 
Pur. 10. 4 & 5 Ph.& M. 4 . But bjf 2 & 3 Will. & MsO^, c« 9. the benefit of. clergy is taken away ge- 
nerally from the crime of robbery, and therefore an indictment without thea^ofds woald not perhaps 
be good. 

(i) 1 An<i. I9S. Yet it hath been adjudged, (z) that an indictment against a man 
as accessary to a murder before the fac|, by the words malUios^ 

excitavit. 
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exciiavitt mavit et procuraviit &c. is sufficienfeto oust the offender Foster's Crown 
of the benefit of clergy, by force of 4 and 5 Philip 8c Mary, the 13i. 

M'ords whereo^re, that all persous who shall m^iciously com* 
mand^ hire, or counsel any person. See/' which arc not expressly 
pursued in such indictment. But the counselliug another being 
necessarily included in the moving, procuring, and exciting him, 
which therefore are tantamount in sense and different only in the 
manner of expression, such an indictment is as much within the , 
statute as if it followed the very words. 

Also it hath been adjudged, that in order to'' oust lp^an of the i Ventris, i3. 
benefit of clergy by force of a statute which takes it away from a ^ *^*^«'*» 
capital offence at coniiiioii law, there is no need that the indict* 
meiit or appeal conclude contra Jormam siatati, because the sta- 
tute doth no way alter tlie nature of the off'eiice, hut only leaves it 
to its proper judgment, and takes away a personal privilege or 
exemption from such judgment. 


Sect. 26. Fourthly, A statute excluding the principals from 
the benefit of clergy, doth (u) not thereby exclude the accessaries 
before or after. Neither {b) doth a statute excluding the acces- 
saries thereby exclude the principals. And it seems agreed, (c) 
that wdiere a statute excludes those from the clergy who shall In; 
found guilty of petit treason, murder, burglary, robbery, or any 
other kind of crimes, it shall be construed to intend only to ex- 
clude the principals, and not accessaries before or after, notwith- 
standing they arc certainly in a high degree partakers in the guilt 
of tlie principal offender, as hath been more fully shewn chapter 
29> sections IJ, 14. Yet inusmiich as such statutes, taking away 
a privilege of so high a consequence to the subject, ought to re- 
ceive the strictest interpretation, and the w'ords of them may, 
without any manner of strain, or repugnance to the general rules 
of law, be taken in such a sense as will include the principals 
only, I do not know that they have ever been carried farther. 


(fi) Sum. 7. 6fi. 
231, 

1 1 Coko, 2^ to 

3(5. 

1 And. 19;>. 
Dyer, 99. 1»:>. 
See 4 & a !’h. 
iSL M. 4. 

Foster, 355 to 
.3.50. 

(h) j I Coke, 29 
to 30. 

SuviJ, 46. 

(r) .Sum. .587. 

1 Ami. 19.5. 
Dyer, 99. IB.**. 
Foster, 355 to 
360. 


Sect. 27. Fifthly, Where clergy is allowable, it shall be as (a) Sum. 232. 
much allowed to one who stands {d) mute, or cliulicnges perenip*^ 25 H. 8.3. c.2. 
torily (e) above the number of twenty, or is ( /’) outlawed, 8cc. as 
to one who is convicted by verdict, or confession, 8tc. Con.F.Coronc, 

• 28.3. 

(e)3H. 7. 12- Ab.B. Clergy, 27- F. Corouc, 51. Sum. 231. 25 H. 8. c. 3. •• 2. 3&c4W. &M. 

c. 9. (/') 11 Coke, 29. See 3 5c 4 W. & M. c, 9. 


Sect. 23f Sixthly, A statute taking the benefit of clergy from 
those who shall be found guilty, doth not (g) tliereby take it from w. & 
those who stand mute, or challenge peremptorily above the num- n Coke, poui- 
ber of twenty, or are outlawed, &c. 2 iiak! 3 , 3 ^^^ 


Sect. 29 . Seventhly, But it seems (A) clear, that'A statute (/i) iiCokc,29. 
taking it away from those who shall be found guilty, extends as 
well to those who shall confess themselves guilty upon record, as 
to those who shall be found guilty by verdict ; for as the latter 
are found guilty by a jury, so are^he former by the court, and 
their conviction b^g from their own mouths, is of the highest 
nature possible* ^ 

And now I shall endeavour to shew for what crimes persons 

• are 
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Bk. 9. 


•re exduded from the benefit of clergy by statntee made atace 95 
Sdw. 3. c. 4. which being somewhat perplexed and intricate, 1 
shall for the bettendearii^ of this matter, first tal|^ a general view 
of those statute so far as they ate in force at this day, and then 
shall more distinctly consider them as they particular^ concern 
the several kinds of capital crimes. 


Sect. 30. The first of those statutes I shall ts^e notice of, is 
23 Hen. 8. c. 1. s. 3. by which it is enacted, ** That no person 
« who ' « • ' • •• ' • • • ’ - 




€! 



(OiSo Rastal's 
Statutes ; but 
Pulton omits the 
vrord ahoutf and 
Kcbie the word 
near. 


tnannc 

pensedj^or foip’obbiug 

** places,— or for robing of any person or persons, in their dwell- 
“ ing houses, or dulling place, the owner or dweUer in the same 
" house, his wife, his children, or servants, then being within, and 
" put in fear and dread by the same, — or for robbing of any per- 
" son or persons in or near about (t) the highways, — or for wilful 
" burning of any dwelling houses or barns, wherein any grain or 
"com shall happen to be, — nor any person or. persons being 
" found guilty of any abetment, procurement, helping, maintain- 
“ in^, or counselling of or to any such petit treasons, murders or 
" felonies, shall be admitted to his clergy ; such as be within holy 
orders only excepted.” 


Qt) 11 Cake. 30. Sect. 3 1 . NoTE, That this statute extends {U) as well to appeals 
!2llntc,338. as to indictments and to those who shall (f) confess, as much as 
(0 Sup. t. S8. those who shall plead and be found guilty. For the words are 
general, ** that no person who shall be found guilty after the laws 
^m) 11 Coke, 30. '* of this realm, &c. shall be admitted to his clergy, 8lc.” But it 
(n)^ prean. extends not (m) to persons outlaui^, and was easily evaded (n) by 
11 Coke ^ P^i^ons brought to their trials, by standing mute or challenging 
peremptorily above the number of twenty, whereby they prevented 
theur iMing found guilty. 


(o) Tills chal» 
lenge uow ini* 
portypthing os 
of 

cler^p for the 
chafiengejs 
over-ruled* 
2.HaIe,S39.345. 


Sect. 32. But these two last defects are provided for by 25 
Hen. 8. c. 3. by which it is enacted, par. 2. ^That every person 
" who shall from thenceforth be indicted of petit treason,— wilful 
burning of houses, — murder, — robbery, — buiglary, — nr other 
" felony, according to the tenor and meaning of 23 Hen. 8. and 
" thereupon arraigned, do stand mute of malice or froward mind, 
" or challenge peremptorily above the number of twei^ (p), or 
“ else will not, or do not answer directly to the same inaictment 
and felony whereupon he is so arraigned, shall froii%l)ieBceforth 
" lose the benefit and privilege of his clergy, in like manlier and 
" form as if he had directly pleaded to the said petit treason, 
" murder, robbery, burglary, or other felony, whereupon he is so 
" arraigiKsd, and thereupon had been found guilty, after the laws 
" of the land.” 


(p) Sept. S3. But this statute extends not (p) to those who are 

1 Hale,|fg; outlawed, any more than 23 Hen. 8. Neither doth it extend to 
appeals, nor to accessaries before, both of which are included in 
tm twenty-third of Henry t^ j^ghth. 

.f 

Sect. 34. After came the, statute .of 1 Edw. fi. .c. .12. s. 10. 
" Hist no pereim who sksll be in dde form of the hiws attmnted 
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“ or ^Bvicted of murder of malice prepensed. or of poisoning of 
** m^ce prepensed, of of breaking of any house by day or by 
** night, any pcport being then in the .same house where the same 
** breai^g shaH be committed, and thereby put in dread; or of 
" robbii^^ any person in the highway, or near the high%vay ; or 
** of feloniously stealing of horses, geldings, or mares, or of felo- 
*' niously taking of any goods out of any parish 'church, or other 
** church or chapel ; or being indicted or appealed of any of the 
" same offences, and thereupon found’ guihy by verdict or twelve 
" men, or shall confess the same upon his arMignt||||||||t ; or will 
not answer directly acc^^ing to the laws of this ream, or shall 
" stand wilfully, or of malice, mute, shall nol.%e admitted to the 
** benefit of his clergy: and that in all othen cases of ffelotiy all 
persons that shall be arraigned, or found guilty upon their 
arraignment, or shall confess or stand mute in form aforesaid, or 
** will not answer directly in form aforesaid, shall have their 
" clergy in the same manner as bcfiirc the first year of King 
Henry the Eighth.” 

Sect. 35. Note, That this statute extends as well to(^) appeals (7) 11 Coko.ss. 
as to indictments, in which respect it is more fully penned than ^ 

25 Hen. 8. and that it extends to persons in holy (r) orders, as 

much as to laymen, and to all persons attainted in general, and it Cokr. 

consequently to those who arc outlawed, in which respects it is 3i, 32 . 

more fully penned that either twenty-third or twenty-fifth of Henry 

the Eighth. Yet it hath several considerable defects; as 

Sect. 56. First, In that it doth not exclude those from the (») ilCo.3?. 
benefit of the clergy, who challenge above the numbiir of twenty; 
so that it is easily made inefi'ctobial (s) by taking such challenges it ;« nutiU* 
as to crimes excluded from the benefit of clergy by Uns statute, a ^lua-e wbetin-r 
and no other. But as to the crimes within 25 Hen. 8. it (t) seems woKTilwn 
plain, that a person that takes such challenges might be excluded 
from his clergy by force of that statute even before it was revived includml under 
by 5 and 6 Edw'. 6.. set forth more at large sect. 42. &c. because ®"“* 

1 Edw. 6. rcstorea;the benefit of clergy, as it was before the (t) Butin 11 
reign of Henry the Eighth, to such only as shall be found guilty. Coke, Si. it 
or confess, or stand mute, or not answer directly; and conse- 
quently («) those who challenge above the number of twrenty, seem hoUm! 
clearly to be excluded, in the same manner as if the first of (u) Vide Sum. 
Edward tHe sixth hath never been made. 


Sect. S7'<^:|^£Condi.y, In that it omits accessaries in the clause 
which takes away clergy, but includes them in that which restores 
it, which is general as to all cases of felony, not mentioned in the 
act, whereof any person shall be found guilty, and consequently 
as to accessaries wholly takes off the force of 23 lieni^. which 
extends only to those w'ho are found guilty, and is the^nly sta- 
tute in this reign which excludes accessaries froin the clergy. 

And accordingly we find, (x) that after this statute accessaries Mtf'Cote.si. 
were admitted tio their clergy, in the same manner as before the 
reign of Hen. 8. the making of 4 and 5 Ph. & Mary, set forth 
more at large section forty-five. ^ 

^ct. 38. T^bolt, In that it' also omits arson in the clause 
which tahes away cleigy, but includes h in die general words of 

that 
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<v) 11 Coke, 
31. Si. &c. 
Vide top. s. 36. 


(i) Vide infra, 
sect. 61t 


(а) Yel qkutre, 
ior tills matter is 
doubtfully ex« 
pressed. 

S. P. C. 126- 
11 roke,3l,;)2. 

( б ) 

126. 

11 Coke, 31, 32. 
(r) 11 Coke, 31. 


(d) Moor, 7.^6. 
3 lust. 111. 

(e) B. 1. c. 20. 
s. 6, r. 

2 Hale, 370. 


(/)Bk.l.c. 

20. s. 15. 

2 Hale, 369. 


(g) Vide sup. 
sect. 30. 


2 Halo, 341. 


that which restorer it, and consequently te-entided those (y) con- 
vict of it to clergy, in all cases but that of challenging more than 
twenty, till the making of 5, and 6 Edw. 6. as shyi be more fully 
shewn hereafter. * 


Sect. 39. Fourthly, In that' the clause which ousts h 9 rse> 
stealers of their, clergy, is worded in such a manner as makes it 
doubtful whether, it extend to those who steal but one, which 
occasioned the making pf 2 (z) and 3 Edw. 6. c. 33. which de- 
clares, “ ^ person feloniously stealing one horse, gelding or 

mare, sMB be ^ut from his clergy, m the same manner as if he 
** had been indic4qjd or appealed for stealing of two, 8cc. 

Sect. 40. Fifti^y, in that the clause \i’hich ousts house- 
breakers of their clergy, is not worded in such a manner as fully 
brings their offence under the notion of felony ; for it is thus ex- 
pressed, '' Any person who shall be attainted, &c. of breaking 
“ any house by day or night, any person being therein and put in 
fear or dread, &c.” But sucli a breaking even in the night is 
no felony, unless it be done with an intent to commit a felony, 
which makes it burglary; neither can it be felony^ if done in the 
day with any intent whatsoever ; for though a felony follow, which 
may make the house-breaking done with an intent to commit it, 
properly enough to be called fsloiiious ; yet it seems, that it can-" 
not make it become (a) a felony, because it is not reducible to 
any species of felony. And therefore the statute must be sup- 
plied by a reasonable intendment, and (6) construed to mean such 
house-breaking only as amounts to, or is attended with felony. 


Sect. 41. It is holdeii by Sir E^^ard Coke, (c) that piracy was 
restored to the benetit of clergy 1^ this statute ; but as to piracy 
on the high sea, the contrary hath been solemi^^t^) adjudged 
and confirmed by constant experience, and is certainly agreeable 
to the {e) legal notion of piracy in other cases ; \Tdiich being a 
capital offence by tlie civil law only (even after the statute of 12S 
Hen. 8. c. 15. which altered not the natur^lllpf the offence, but 
only the manner of the trial), shall not be included in a statute 
speaking generally of felonies, which shall be construed only of 
those felonies which arc such by our law ; as those piracies are 
(y*) which are committed in a creek or port within the body of a 
county, but no other. » 

"Sect. 42. The next general statute relating to these matters is 
5 and G Edw. 6. c. 10. which first recites the abo^mentioned 
(g) clause of 23 Hen. 8. concerning clergy, and takes notice that 
it was defective in omitting those who rob, &c. in one county, 
and remove the thing taken into another, and there tried, &c. and 
that this^J^inission was supplied by 25 Hen. 8. and that the said 
statute of 25 Hen. 8. was in this respect made ineffectual by 
1 Edw. 6. c. 12. which restored clergy as it stood before the reign 
of Hen. 8. to all the felonies not therein mentioned ; and that by 
reason of the said statute of I Edw. 6. divers persons had com- 
mitted robberies, See. in one county and after had been taken, &c. 
and tried in another, and t^ere had their clergy, which they would 
not have had, if the said statute of 25' Hen. 8. had stood in force ; 
and then goes on in these words, For redress whereof from- 
V « henceforth 
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henceforth to be had, be it. enacted, &o. that the aaid act made 
** in Ae said 25 year, touching the putting of such offenders from 
“ their clergy ; and every article, danse and sentence contained 
** in the same, touching cletgy, shall, from henceforth, touching 
** such offence to be henceforth committed and done, stand,. re- 
** main, and be in full strength and virtue, in such mannel* and 
** form, as it did before the making of the said act in the first year 
** of the reign of our sovcrdgn lord the king that now is ; any 
** clause, article, or sentence comprised therein to the contrary 
** notwithstanding.” 

Sect. 43. It was for some time a great question. Whether 
this statute revived '25 Hen. 8. fur the whole; or only for such 
part of it which relates to felon.s reinodng tfab thing feloniously 
taken into a different county from that wherein they took it, and 
there tried, 8cc. And Sir William Stainidforde («•) inclines to (jf^S-P.C. 138. 
the latter opinion : because tlie words are, '* that the said act 
“ made in the said twentj’-fifth year, touching the putting such 
offenders from their clergy, shall be reviv«*d, Sec.” where the 
w'ord “ such” shall have relation only to the ofl'endcrs mentioneil 
before ; which are those who steal in one county, and remove 
the thing stolen into another. And this objection is strength- 
ened (5) by the title of the act, which is only this, “That such as (ft) li Coke, 8.1. 

rob in one .shire, and fly into dnotlicr, shall not have their 
** clergy.” To which it may added, that all statutes which take 
away, are to be construed strictly inj'nvorem ritir. 

Yet it hath been adjudged, (/) and is, as 1 take it, fully (k) (i) n Cukt>, 
settled, that this statute revived ‘2.» Hen. S. as to every other 
part of it, as well as that con<%rning felons carrying the things **'' *** 

stolen from one county into another. I'or granting that the s iiuic, s-it. 

makers of the slfatute of 6 Sc G Edw. (i. had the case of such Hastnl’s 
felons princip^Iy in their view ; which appears pretty plainly, cjt!r^*’par!,*i6. 
not only from the title of the statute, but also from the preamble 
and purview ; for the preamble expressly takes notice of no 
other mischief from the repeal of 25 Hen. 8. but only this, 

“ that thereby many of siudi felons had their clergy and 
then follows the enacting clause, which begins in these words, 

“ For redress whereof,” and then goes on, “ be it enacted, &c. 
that 25 Hen. 8. touching such offenders and such offences, 
remain in full force yet considering that the statute of 5 3^ 6 
Edw. 6. begins with a recital of the whole clause of 2.3 Hen. 8. 
wherein theem are several other offences contained, and that the 
words “ such offeuders and such offences” in the enacting clause 
of 5 and 6 Edw. G. may properly enough refer to them, as well 
as to the offence of the felons mentioned next immediately be- 
fore ; and farther considering that the words, “ such o|Eenders 
“ and such offences,” may properly enough be taken to include 
all such in mischief, and such in inconvenience, according to the 
received (t) construction of the w'ord “ such” in some ottier sta- (ly 
tutes, and d fortiori those in greater mischief and greater incon- 
venience, as almost all the other offences specified m 25 Hen. 8. 
are, as for instance, petit treason, murder, arson, &c. ; and that . . 
it is a received (m) construction of penal statutes, to extend them ^,34. 
to all cases that come within the meaning of the words ; and Vide «up. 9. 35. 
vot, II. i 1 
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that it would be absurd to imagine that the makers of the statute 
intended to put those who carried goods stolen into a different 
county, in a worse case in such county than in th^t wherein they 
stole them, as they must be, if 25 Hen. 8. were only.revived 
against them where they carried the thing stolen into a different 
county, for by such a construction they would have been ex- 
cluded from clergy, in the county w'herein they committed the 
the robbery, by 1 Edw. 6. c. 1 2. only, which not extending to 
those who challenge above the number, of twenty, might easily be 
evaded, dH^reas in a different county they would be excluded 
(n)iiCoke,d4. from it ia such case by 25 lien. 8.; t6 .which may be added, («) 
that the first sentence of the purview of 5 & (i Edw. 6 . viz. “ that 
*' the said act of 25 Hen. 8. toucliing the putting such offenders 
from their clergy,” had been sufficient, if no more had been 
intended but the excluding those who rob in one county and ffy 
into another, and therefore it is most natural to intend that it was 
the meaning of the makers of the statute, by adding those farther 
words, “ that every article, clause and sentence in the same, 
" touching clergy, shall, touching such offences, remain, &c.” to 
revive the whole statute so far as it related to clergy : and since 
the whole statute of 2.^‘llen. 8. is revived, it follows by a ncces- 
Sve Foster 375 conseejueuee, that so much of 23 Hen. 8. also as is expressly 
' ■ affirmed by it, is revived also/ 


(n) llCokc,3-t, 
35. 


Sum. 233, 233. 
lU^c, 670, 

346. 


Coil. Savil, 46. 
S. P. C. 185. 


Sect, 44. And therefore since 2.> Hen. 8. having recited the 
clause of 2.3 1 leu. 8. concerning clergy, and the mischief that it 
extended only to those who are found guilty, expressly enacts,^ 
That whoever shall be indicted of petit treason, wilful burning 
** of houses, murder, robbery or burglary, or other felony, ac- 
“ cording to the tenor and meaning of the said statute, and stand 
" mute, or challenge peremptorily above twenty, &c. shall lose 
the benefit of the clergy, in like inauuer as if he had pleaded, 
" and been found guilty whereby it affirms aifd iiiforces the 
23 Hen. 8. as to those found guilty of such crimes ; it follows by 
a necessary consequence, that persons not in holy orders found 
guilty of petit treason, or (o) ar.son, which were omitted by 1 
Edw. (j. are excluded from clergy by 23 Hen. 8. thus affirmed 
and enforccil by 25 Hen. 8. and consequently revived by 5 & G 
Edward the Sixth. 


(j>) Vide sup. Sect. 45. But it is observable, that the said statute of 25 Hen. 

8* wholly omits (p) accessaries, as well as 1 Edw. 6. But to 
remedy this defect, it is enacted by 4 and 5 Ph. 8t Mary, c. 4. 
“ That every person that shall maliciously command, hire, or 
" counsel any person or persons, to commit or do any petit trea- 
" son, wilful murder, or to do any robbery in any dwelling house 
“ or houses, or to commit or do any robbery in or near the high- 
way in the realm of England, or in any other the queen’s do- 
“ minions, or to commit or do any robbery in any place within 
" the Marches of England against Scotland, or wilfully to burn 
""jfny dwelling house, or any part thereof, or any bam then hav- 
ihj^ corn or grain in the same ; that then ever^ such offender, 
*• heuig outlawed thereof, or being thereof arraigned and found 
" guilty by the order of the law, or being otherwise lawfully at- 
** tainted or convicted of the same offence, or being arraigned 

thereof. 
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" thereof, do stand mute of malice or froward mind, or do clial- 
lenge peremptorily above the number of twenty persons, or 
** will' not answer directly to such offence, shall not have the be^ 

" nefit of his clergy.” 

It is observable. 

Sect. 46, First, That this statute is general as to all robbe- 
ries in any dwelling-house, yet it seems to have been always 
taken as a (g) reasonable construction, that it shall be restrained (?) t^i rokc,3i«, 
to such robberies of this kind as were excluded from '9c benefit 
of clergy by some former statute : for it cannot be well imagined g ^ 

that the makers of this or any statute intended in any case to Con. Savil, 4<>. 
take away clergy from the accessary, where the principal is left 
to the full benefit of it. 

Sect. 47. Secondly, That an indictment or appeal, in order 
to oust an accessary of his clergy by force of this statute, must 
expressly pursue it, in substance (/•) at least, as hath been already (r) ViJo D^or, 
shew’ii, section tw'enty-live. lao. tli,ii tii<> 

uonls wilful 

niurdor in an indictment on the statute are sulficiciitly pursued by laying the murder done ci matitui 
pracflf^iiatd. 

Sect. 48, It is further enacted by 3 and 4 Will. & Mary, c. 0* 

8. “ That if any person or persons whatsoever be iiidicletl 

** of any offence, for which by virtue of any former statute he or 
** they are excluded from having the beiietit of his or their clergy, 

** if he or they had been thereof convicted by \erdicl or eoiifi's- 
“ .sion, if he or they stand mute, or will not aiiswt’i' directly to 
** the felony, or shall challenge pi-reuiptorily above the niiinber 
“ of twenty persons returned to be on the jury, or shall he out- 
“ lawed thereupon, shall not be acimitteii to the benefit of his or 

their clergy.’’ 

Sect. 4f). But nolo. That this statute extends not to appeals, 
nor to offences made felonit's by subsequent statutes. 

And now I am in the second place more distinctly to consi«ler 
the several statutes which take away the benefit of clergy, so far 
as they particularly relate to the several kiiuls of crimes. 

For the better illustration whereof, having refcrrctl the reader, 
as to the felonies made such by statute, to the several chapters in 
the first book wherein such felonies are handled, J shall here 
consider the statutes which take away clergy from capital offences 
at the common law, under the follow heads — as they relate, 

1. To petit treason. 

2. To homicide. 

3. To larceny. 

4. To sacrilege. 

5. To robbery. 

6. To burglary. 

7. To arson. 


I 1 2 


I. As 
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1. As to Petit Treason. 


ft^)Sup. s. 43, 

*Sitnimary, 232. 
'SHaic.Sll. 

O) Sup. «. 13. 
cu) Sup. 9. 30. 

(x) Sup. Acction, 32* 33. 


Sect. 50. It is certain that by force of 23 8c 25 Hen. 8. re- 
vived (s) by 5 & 6 Edward 6. the principal, not being a (t) clerk 
in holy orders, is excluded from the benefit of clergy, upon a (u) 
conviction, (x) standing mute, or challenge of more than twenty 
upon an (j^) indictment. 


(jf) Sup. section 33. 


. (,) 2 Hale, 338, 
339. 341. 
Summary, 232. 


Sect. 5^ And Sir Matthew Hale ( 2 ) seems to be of opinion, 
that the (mncipal is likewise ousted of liis clergy by 23 Hen. 8. 
in appeal of petit^ treason, if he be coitvict by verdict or confes- 
sion, but not in other cases. 


(a) Sup. feet. But How this can be? Fop since so much ( 4 ) only of 

43, 44. 03 Hen. 8. seems to be revived, as is affirmed and enforced by 

25 Hen. 8. and tliat no way extends to appeals but only to indict- 
ments, it seems difficult to make out, that any pait of 23 Hen. 8. 
80 far as relates to appeals is revived by 25 Hen. 8. 


Sect* 52. But T woiihl rather incline to think, that the princi- 
pal in an appeal of petit treason may be excluded from his clergy 
(fi) Sup.9.34,35. by (5) 1 Kdw. (i. c. 12. in all cases except diat of challenging 
above the number of tweiit}, under the words ''murder of 
malice prepensed,” in that statute; because all petit treason, 
(r)nk. j.c. 14. necessaiily (c) includes such murder and 

3 n\ilc,3io. more. 


(d) Vide supra, Seri. 53. Ilow'cver, the makers of 4 (//) & 5 Ph. & Maiy, c. 4. 
siction 4 j. seem plainly to have been of opinion, that llie principals in petit 
treason arc excluded from clergy in all cases, as well upon an 
appeal as iiidictmeiit ; because they lia\e in all cases expressly 
^c) Vide 11 Co. excluded the accessaries maliciously before, as well upon an 
2 lUlc 3%** appeal as indictment; and (c) it cannot ho well imagined that 
346.Vndsup. intended to make the law nioie severe against them than 

(ieci. 46. against the principals. 


II. As to IIOMICIIIE. 


Sect. 54. It is certain that w'ilful murder of malice prepensed 
is excluded from the benclit of clergy upon indictments in all 
cases by 23 and 25 Hen. 8. and J Edw. 6. c. 12. before re- 
</) Ante. cited (/). 


(k) Vide sup. s. 
48, 43. 61. 


Sum. 232. Sect. 55. Also it scorns (s) to be the opinion of Sir Matthew 
2n8l.,343. Hale, that it likewise is excHuded from clergy in all cases as well 
upon appeals as indictments. BuftHhis seems questionable ; for 
appeals are certainly not (h) within 25 Hen. 8. and therefore 
since so much only of 23 Hen. 8. is re\ivcd by 5 & 6 Edw. 6. as 
is affirmed and enforced by 25 Hen. 8. 1 do not see how it can 
bo revived as to any appeal. From whence it seems to follow, 
thftt tl^e x)S^%tatute which expressly excludes them is 1 Edw. 6. 
<0 V^l^p- 3. c. 12. (t) omits the case of challenging more than twenty. 

Met. ^®i*l***' 18 this defect supplied by 3 & 4 Will. & Mary, c. 9- for 
«%9. extends (ft) only to indictments. 


Sect. 56. But accessaries maliciously before to such murder 
are expressly exduded from clergy in all cases, as well upon 

appeals 
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appeals as indictments; 4 and 5 Ph. & Mary, c. 4. and how 

far the principal may (/) hereby in like manner be implicitly *“P' *’ 

excluded also in all cases, 1 shall leave to be considered. Vide v iinle, 

342. 344. 

•s to accesaaries after the fact in petty treason and murder. 

Sect. 57. By 1 Jac. 1. c. 8. “ He that shall be convicted by ^^^y**®'**‘ 
“ verdict of twelve men, or confession, or otherwise according 
‘‘ to the laws of this realm, of homicide by stabbing,** but not 
those who abet them, &c. (for which I shall refer t^book the 
first, chapter 12. sect. 4, 5, &c.) “ shall be excludca from the 
“ benefit of his clergy, &c.” 

Sect. 58. And this statute seems plainly to extend as well to 
appeals as indictments, but not to the case of standing mute, or 
challenging above twenty, Ike. But those who are indicted of 
such manslaughter are excluded from clergy in all such cases, as 
well as on a conviction, by 3 & 4 Will. & Alary, c. !1. 

111. Larch NY is excluded from the benefit of clergy in the Sup.».40, t‘>. 
following cases : 

1. In that of a felonious secret taking from the person (1). 

2. In that of horse-stealing. 

.‘1. In that of stealing from a shop or dwelling-house, (2) &.C. 

4. In that of stealing woollen manufactures from the tenters 
or linen from the jtlace of manufacture. (3) 

5. In that of stealing the king’s naval stores. (4) 

(). In that of stealing sheep and other cattle. 

7. In that of thefts on navigable rivers above the value of forty 
shillings, (o) 

8. In that of stealing from vessels in distress, or that have suf- 
fered shipwreck. 

And Fikst, As to a felonious secret taking from the person. 

Sect. 5{). It was enacted by 8 Kliz. c. 4. “ That no person who Sett the first 
“ shall be indicted or appealed for felonious taking of any money, 

“ goods, or chattels, from the person of any other, privily without the* 

“ his knowledge, in any place whatsoever, and thereupon found constructioiAf 
‘‘ guilty by verdict of twelve men, or shall confess the same upon •■**"** rtaiuie. 

** his or their arraignment, Or will not answer directly to the 

same, according to the laws of the realm, or shall stand wil- 
“ fully or of malice or obstinately mute, or challenge perempto- 

rily above the number of twenty, or shall be upon such indici- 
** ment or appeal outlawed, shall be admitted to his 

Sect. 60. This statute continued in force until th^pS ^Gleo. 3. 
c. 129., by 8. 2. of which it is enacted, that after the passing of 

that 

(1) Vicic postea, et voL i. p. 211* Vide postcas et vol. i. p. 199. 

(2) Vide postea, et voL i. p* 209. (5} Vide postea, et vol. i. p. 204. 

(3) Vide poatea, et voL i. p. 205, 206. 
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** that act every person who shall at any time, or in any place 
** whatever, feloniously steal, take, and carry away any money, 
" goods, or chattels, from the person of any other, whether pri- 
“ viltf without his ‘knowledge, or not, hut without such force or 
" pnltiug in fear as is student to constitute the crime of robbery, 
“ or who shall be present aiding and abetting therein, shall be 
liable to be transported beyond the seas for life, or for such 
" term not less than seven years, as the judge or court before 
“ whom apy such person shall be convicted, shall adjudge ; or 
** shall be liable in case the said judge or court shall think fit to 
“ be imprisoned only, or to be imprisoned and kept to hard 
“ labour in the common gaol, or house of correction, or peniten- 

“ tiary house, for any time not exceeding three years.” 

. 

Secondly, As to horse-stealers. 


(rt) Vi tit* sect, 

VJ Halo, 3C4, 
iiGa, 


Sect, fil. It seems, that they are (a) ousted of their clergy in 
all cases, as well upon appeals as indictments, by 1 Edw. 6, c. 12. 
and 2 8c FaIw. (>. c. by the latter of which statutes it is 
enacted, That all persons ^feloniously taking or stealing any 
horse, gelding, or marc, shall not be admitted to the privilege 
“ of the clergy, but shall be put from the same, in like manner 
** and form as though they had been indicted or appealed for 
** felonious stealing of two horses, two geldings, or two mares of 
“ any other, and thereupon found guilty by verdict of twelve 
men, or confessed the same upon their arraignment, or stand 
wilfully or of malice niute/^ 


(If) s.wr. Seel. ()2. It seems a reasonable (A) construction of this statute 

Sinniudry, to^exteud it as well to those who arc outlawed, or challenge more 

than twenty, as to those who arc found guilty by verdict, &c. be- 
cause it is general, that all such persons shall bo put from their 
clergy, &c. in such manner as if they had been found guilty, 
“ 8 lc/^ and if they had been found guilty, it is certain that they 
Suprn, 31, &c. \vouId have been ousted of their clergy by the express w’ords of 
1 balw. (). e. 12. s. 10. 


'Y Sect. (k3. It is ena<*ted by 31 liliz. c- 12- s. 5. (which pre- 
scribes the manner in which horses shall be publicly bought and 
sold), That not only all accessaries before the fact, but also all 
accessaries after the fact in horse-stealing shall be deprived and 
put from all benefit of their clergy, as the principal, by statute 
heretofore made, is, or ought to be.” 

^ TmaoLV, As to larceny from a dWelling-house, shop, &c. 

Uarrin^ton Sect. ()4. It is enacted by 10 & 11 Will. 3. c. 23. That all 

ii|Hm Ou' sia- « persons who by night or day shall in any shop, ware-house, 
coach-house, or stable, privately and feloniously steal any goods, 
* ** wares, or merchandizes, of the value of 5s. or more, though 
such shop. Sac. be not broke open, and though the owner or 
** any other person be not in such shop. Sac. or that shall assist, 
hire, or coinniaiid any person to commit such offence, being 
thereof convict, or attainted by verdict or confession, or being 
“ indicted thereof shall stand mute, or challenge above twenty of 
*• the jury, shall be excluded from the benefit of the clergy.’^ 

Sect. 
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Sect» G5. But by st. 1 Geo. 4. c. 117- s. 1* it is enacted, lliat 
so much of the said statute of 10 & 1 1 Will. 3. as relates to the 
privately stealing goods^ &c. in any shop, &c. under j£l5. be re- 
pealed ; and by sect. 2. it is enacted,^' That from and after the 
passing this act, every person who shall privately and felo- 
‘‘ niously steal any goods^ wares, or merchandizes of the value of 
'' five shillings or more, being under the value of lifteen pounds, 

** in any shop, ware-house, coach-house^ or stable, or who shall 
aid or assist any person to coininit such offence, shall be liable 
** to be transported beyond the seas for life, or for si|ph term not 
less than seven years, as the court before which any such person 
shall be coinleted, shall adjudge; or shall be liable, in case the 
said court shall think fit, to be imprisoned only, or to be inipri- 
“ soned and kept to hard labour in the common gaol, house of 
“ correction, or peiiitentinry house, for any term not t*\eeediiig 
seven years.” And hv statute of 4 Cleo. 4. c. 63. clergy is re- 
stored to those stealing in like manner to the ainoiint ol* .£*16. and 
the same punishinent ilirected as by the above slat, of I Cloo. 4. 

SecL Gf). lly 12 Ann. c. 7* Every person who shall feloniously 
“ steal any money, goods or chattels, wares or merchandizes, of 
“ the value of -iOs. or more, being in a dwelling-house, or out- 
“ house thereunli> belonging, alllioiigh such house or out-house 
“ be not actually broken liy such fdVeiider, and although the 
owner of such goods, or any other person or persons be or be 
“ not in such house or out-!iouse, or shall assist, or aiil any person 
or persons to commit any such olfeiice, being thereof cdnvicted 
“ or attainted by verdict or confession, or being indietcul thereof 
shall stand nuile, or will not diri^clly answer to the indictment, 
or shall peremptorily challenge above the number of twcnity rc- 
turned to he of the jury, shall be absolutely debaireil of and 
** from the benefit of clergy, &c.” 

Seel. GT- lint it is provided, “ lliat nothing in tliis act shall 
“ extend to apprentices iiiuler the age of fiflei'ii years who shall 
rub their masters as aforesaid.” 

Seri. This statute seems also defective, like the former, as viiJ« .«cci. 
to persons outlawed, and accessaries. •^7, oi, (ir>. 

bciuKTnLV, As to those who shall feloniously steal woollen 
maniifaclLires from the tenters. 

Sect. Gj). It is enacted by 22 Car. 2. c. 6. “ lliat in> person 
“ who shall be indicted for feloniously cutting and taking, stealing 
** or carrying away of any^ibloth or woollen iiianiifuctiires from the 
rack or tenter in the night-time, and thereupon found guilty by 
“ verdict of twelve men, or shall confess the same on arraiglinient, 
or will not answer directly to the same, according to the Iaw\s 
'' of the realm, or shall stand wilfully of malice mute, or challenge 
peremptorily above the number of twenty, or shall be upon v 
such indictment outlawed, shall be admitted to the henefit oF 
clcrgjtf, &c."' 

But this, as far as relates to the taking away the benefit of 
clergy from the offender for this offence, is repealed by 4 Geo. 4. 
c. 63. and in lieu thereof substitutes the above punishment of 

trans* 
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transportation for life, or for any term not less than seven years, 
or imprisoiuiiciit with or without hard labour* in the discretion of 
the court, not exceeding seven years, and this punishment is ex- 
tended to aiders and abettors. 


Fifthly, As to those who steal naval stores. 

^ * — 

N. D. Tills sta- Sect. 70. It is observable. That those who *' shall steal or em- 

lehheVtol*! * majesty^s sails, cordage, or any other his 

majesty’s naval stores, to the value of twenty shillings,” are in 
accessaries. the like manner excluded from clergy by 22 Car. 2. c. 5. as those 
who steal woollen manufactures from the tenters, &c. 

Clergy is also restored by the satoie statute, 4 Geo. 4. c. 53. to 
those who steal naval stores, and they^^^eir aiders and abettors, 
arc subjected to the same punishment of transportation, impri- 
sonment, Ucc. as above set forth. 


For the ofTcncc 
uf having the 
<aisto(iy of the 
king’s naval 
stores, vide 
book the first. 


f Sect. 71. But it was provided by the said statute of 22 Car. 2« 
** par. 4. That it should and might be lawful for the judges or 
** justices of the court before whom such offender should be ar- 
•• raigned and'cotidemnedp to grant a reprieve for the staying 
execution, and to cause such off ender to be transported for the 
** space of seven years.^^ 


+ Sixthly, As to stealing sheep and other cattle. 

Vide book 4. It is^ enacted by 14 Geo. 2. c. (5. That if any person or per- 
*ifle« Larceny.*' SOUS shall fcloiiioitsly drive away, or in any other manner felo- 
** niously steal one or more sheep, or other cattle of any other 
person or persons whatsoever, or shall wilfully kill one or more 
sheep, or other rattle of any other person or persons what- 
soever, wiih a felonious intent to steal the whole carcase or 
carcases, or any part or parts of the carcase or carcases of any 
“ one or more sheep, or other cattle that shall be so killed, or 
shall assist or aid any person or persons to commit any such 
offence or offences, they siiall be adjudged guilty of felony, and 
suffer deatli without beiictit of clergy.” — But it is enacted by 
15 (iico. 2. c. ^4. That this act was meant and intended, and 
shall bo coiislriied, deemed, and taken to extend to any bull, 
cow, ox, steer, bullock, heifer, calf, and lamb, as well as sheep, 
and to no other cattle whatsoever.” 


Seventhly, As to thefts on navigable rivers. 

It is enacted by 24 Geo. 2. c. 45. '^.^That all and every person 
and persons that shall feloniously ^^eal any goods, wares, or 
merchandize of the value of forty shillings in any ship, barge, 
ligh&r, boat, or other vessel or craft upon any navigable river, 
or in any port of entry or discharge, or in any creek belonging 
** to any navigable river, port of entry or discharge within the 
** kingdom of Great Britain, or shall feloniously steal any goods, 
** wares, or merchandize of the value of forty shillings upon any 
** wharf or key adjacent to any navigable river, port of entry or 
** dischai^e, or shall be present, aiding and assisting in the com- 
** mitting any of the offences aforesaid, being thereof convicted or 
attainted; or being indicted thereof, shall of malice stand mute, 

** or 
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“ or will not directly answer to the indictment^ or shall peremp- 
“ torily challenge above the number of twenty persons returned 
“ to be of the jury, shall be excluded from the benefit of clergy.’’ 

^ The 4 Geo. 4. c. 53. also restores clergy to this olFeiice, and 
directs the same punishment both for principals and their aiders 
and abettors, viz. transportation and imprisonment with or without 
hard labour, at tlie discretion of the court. — (Sec ante, p. 487, 8.) 

')' Eighthly, As to stealing from vessels in distress, or plun- 
dering goods that ha\c boon saved from the wreck. 

The benefit of clergy is taken away by 1*2 Ann. stat. C. ch. 18. 
and '26 Geo. '2. c. 19* the pur^culars of which are fully set forth 
in book the first, and t9.^hich 1 refer. 

IV. As to Saokilegu. 

Sect. 72. It is observable, that all persons not in holy orders („) lufm, so, 
who shall be indicted, whether in the same county wherein the 82. 
fact was committed, or in a («) diiVerent count}, of “ robbing any *"*** 

" church, chapel, or other holy place,” are excluded from their a Huie, 3*65*. 
clergy by (ft) 23 lien. 8. c. 1. and *2j (<•) Hen. 8. c. 3. levived (d) (c) Vi«le»up. 
by 5 8c 6 Edw. 6. c. 10. upon a conviction, standing mute, or 
peremptory challenge of more than twenty ; and by 3 &, (e)4 Will. 43, Vt.****^* 

and Mary, c. 9. upon an outlawry. («*) Vide sup. 

*. lu, 49. 

Sect. 73 . But the word “ robbing” (J") being always taken to C/)KcIy. 53. 
carry with it some force, as shall be more fully shewn, sections 
88. 92. 96. it seems, that no sacrilege is within any of these 
statutes, which is not accompanied with the actual breaking of a 
church, &<*. 

Sect. 74. But by I Kdw'. 6. c. 1*2. (g) s. 10. all persons in (/rlVidoMip. 
general arc ousted of their clergy for the “ felonious taking of wt. 34, 35, 36. 
“ any goods out of any parish church, or other church or chapel,” 
in ail cases, except that of challenging more than twenty ; and by 
3 and (ft) 4 Will, and Mary, e. 9. upon such a challenging as (A) Vide sup. 
w’cll as upon a conviction, &c. upon an indictment (/') whether in «‘»'L48, 49. 
the same county wherein the sacrilege was commttled, or in a 2 
difierent one, 366. 

Seel. 75. But it seems, that accessaries to such a robbery or 
felonious taking are excluded from their clergy by no statute ; for 
though they arc expressly mentioned by 23 Hen. 8. c. 1. yet since 
they are omitted by 23 Hen. 8. c. 3. and .so much only (ft) of (A) Vide tup. 
23 Ken. 8. c. 1. is revived as is affirmed and enforced by 4^,44. 

25 Hen. 8. c. 3. they seem to remain in the same case as if they '**■ 
had been wholly omitted by 23 Hen. 8. c. 1. which is the only 
statute 1 know of which extends to them, except the offence 
amount to burglary ; in w hich case accessaries before are ousted 
of their clergy by 3 and 4 Will. & Mary, c. 9. 

Sect. 76 . But qutere if there be need of any statute to exclude 
them, since the common law seems to have given no person what- s Hale, S33. 
soever any right to demand the privilege of the clergy for sacri- 
lege, but only at the discretion of the ordinary, as hath been more 
fully shewn, section the ninth. 


V. As 
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(l) Vide sup. 
sect. 50. 

(?») Vide sup. 
sect. SO, 31. 

(n) s. 3ii, 33. 

(o) 42, 43, 44. 
( p) Sect. 48, 
49. 


(</) Vide sup. 
seel. 34, 33, 36, 
37. 


(r) 

M Sect. 73. 
D^er, 224. 

(f) Vide supra, 
s. 43, 41. 


OF CINERGY. Bk. «. 

V. As to Robbery, I shall particularly consider the statutes 
excluding it from clergy, as they relate, 

1 . To robbery in or near the highway. 

2. To robbery in a dwelling-house, booth or tent. 

T<f #obbery in general. 

And First, As to robbery, in or near the highway. 

Sect. 77. It is observable, that all persons, not in holy orders, 
who shall be indicted (1) of “ rubbing any person or persons in 
** or near the highways,” are excluded from the clergy by 
23 (m) Hen. 8. c. I. and 2o (i/^^llen. 8. c. 3. revived (o) by 
5 and 6 Edw. ti. c. 10. upon a conviction, standing mute, or pe- 
remptory challenge of more than twedify ; and by 3 & 4 (p) Will. 
8c Mary, c. 9. upon an outlawry. 

Serf. 78. And note, that all {icrsons in general, who shall be 
“ guilty of robbing any person or persons in the highway, or near 
“ to the higliw^l|y,” are excluded from the clergy both upon an 
appeal- and l^ictntenl by (t/) 1 Edw. (). c. 12. s. 10. in aUa'ascs 
except that of eliallengiiig more than twenty ; and by 3 8^for Vill. 
8c Mary, c. 9> ni>on such a challenge upon an indictmen- 

Sect. 79. Note, Tlnit no robbery is within these statutes, but 
such as is laid in the iiulietmcnt to have been committed in or 
near the (r) highway, and to have (a) put the person 'robbed in 
fear. 

Seel. 80. By 25 I leii. 8. c..3. revived (/) by 5 and G Edw. 6, c. 10. 
it is recited, “ That divers felons and robbers that had committed 
many heinous robberies and burglaries in one shire, and con- 
veyed the spoil and robbery into another shire, and had been 
there taken, iiuiicleil .'ind arraigned upon felony, and felonious 
taking of the suine goods, and not upon the same robbery nor 
burglary, for that it was not conmiittcd nor done in the same 
shire where they luid been so iiulictetl and arraigned, and by 
reason thereof the same felons, robbers, and burglars had enj»)yed 
the privilege of their clergy and thereupon it is enacted, 
“ That if any person or persons bo indicted of felony for stealing 
of any goods or ehuttcis, intlRiiy county within this realm of 
“ England, and bo thereupon arraigned and found guilty, or stand 
mute of malice, or challenge peremptorily above the number of 
“ twt'iily persons, or will not directly answer to the law, shall lose 
and be put from the benelit of the clergy, in like manner and 
“ foriu^as they should have been if they had been indicted and 
** aiTaigned, anil found guilty in the same county where the said 
“ robbery or burglary was done or committed, if it shall appear 
to the justices before whom any such felons or robbers be 
arraigned by evidence given before them, or by examination, 
that the same felonies whereupon they were so arraigned, had 
been suclv robberies or burglaries, in the same shire wherein 
" such robberies or burglaries were committed or doue, by reason 
“ whereof they should have lost the benelit of their clergy by 
“ force of 23 lieu. 8. in case they had bc^n found guilty thereof 

“ in 
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*• in the same shire where such robberies or burglaries were so 
" committed and done.” 

Sect. 81. But note, that this statute extends (w) not to those («•) u co. .Ji. 
who are outlawed; nor to those who are indicted out of the tliaio.ois. 
realm of England; nor to those w'ho are indicted of such stealing as 
is excluded from clergy by subsequent statutes; nor to. appellees ; 
but the three first of these defects are supplied by 3 and 4 Will. 

& Mary, c. 9. by which it is enacted, " That if any person or 
“ persons be indicted of felony fur stealing of any goods or 

chattels in any county within this realm of England, dominion 
“ of Wales, or town of Berwick-upon-Tweed, and thereof be 
" convicted or attainted, or qpon his or their arraignment shall 
“ stand mute, or w’ill not (lircctly answer to the indictnicnt, or 
" shall challenge pcrem^Sifcorily above the number of twenty per- 
“ sons returned to be of the jury, he or they shall be totally ex- 

eluded from having the beneiit of his or their clergy, if it appear 
** upon evidence or examination before the justices, that the said 

goods or chattels were taken by robbery or burglary, or in any 
“ other manner, in any other county, whereof if-such person or 
" persons had been convicted by a jury of the . said «>ther county, 

** he or they are excluded by virtue of this or any other act from 
“ having the benefit of his or their clergy.” 

Sect. 82. Note, Unit (x) the words,** if it shall appear upon (») liCokc,3i. 
** evidence before the justices, &c.” are to be intended where the 
party pleads not guilty, and is found guilty by the jury ; and the Vide sup. 
words “ if it shall appear upon exauiination, &c.” are to be in- •• 
tended where he stands mute, or challenges peremptorily above Con.*i.'AiuU 
the number of twenty, or is outlawed, or confesses, ( i/) &c. n-i. 

And it hath been (:) adjudged, that there is no need to make (s) And. 114. 
any entry on the record, that it appears by such evidence, or sIIhIc.sib. 
examination, that the felony was originally commenced in a dif- 
ferent county, and vvas of such a nature that the offender could 
not have his clergy. But it is said, (,a) that it is usual to write in (a) Sum. old 
the margent of the indictment, that it is for robbery, &c. in ano- 1678. 

ther county. (1) 

Sect. 

(1) .It is said that C. J. wa.s of opinion, clorpy under the gallows, if a judge come that 

tliat it was discretionary in tlic judge wlmther ha way,'’ and for fhi.s he; cites 34 6. 49. a. b.— * 

would examine into the circumstances of^tbe fact (^2 H. P. C. 379.) It .*< 11011 ^ seem, however, that 

in 1I1C other county so as to oust the prisoner of there ought to be some other evidence than the 

clergy. But tliis is hardly consonant to the ge- mere finding the properly stolen upon the prisoner, 

noral principles of law, that a judge should have a to infer that he was one of the parties eumniitting 

discretionary power to receive or reject legal evi- llie rubbery in the oilier county, and thereby to 

dence as he pleases. The same judge wa.s also of oust him of his clergy-. For 111 the case of one 
opinion, that in order to oust clergy on tlie sta- Evan Evans, who was indicted at the Old Bailey 

tiite, it ought to be by counter-plea to the prayer for a larceny, it appeared that the goods were 

of clergy, E. P. C. 777.) — This opinion deserves taken from the owner by robbery in Essex ; but 

consideration, for by this mode the record would there being no evidence that the prisoner was there 
be perfect and would warrant the judgment of present, beyond the finding of 

death, which otherwise It would not. If it be said in Middlesex, upon deliberation. C. J. 

that tfie judgment of death w'ould be warranted, and two other judges, he had his clI^qP^^ But in 

there being no prayer of clergy on the record, it the case of one Butler, where thcre^HUtS the like 

may be answered, that Lord Hale says, tlie judee evidence of possession of the goods, and also that 

is bound to grant clergy without the prayer of the the prisoner wdk the person who robbed tlieni from 
prisoner, if it be a clergyable offence, and it appear the prosecutor in the other county, he received 
to the court that he is a clerk, or so nam^d in the sentence of death and was executed.—- *(£. P. C« 
indictment. “ And therefore,” he says, the pri- 776.) 
soiicr condemned shall in such case be alloyred his 
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Moor, 550. 
Nummary, 241. 

Hale, 5:S5. 

.2 ^lale, 3iffV 


(c) Vide sup. 
8. 45, 46. 

How sucli of- 
fence must be- 
laid in the in- 
dictment, vide 
sup. s. 25. 


2 Hale, 551, 
352, 6cc. - 


(d) Vide sup. 
sect. 30, .31, 32, 
33. 42,43,41. 
48, 40. 72. 77. 


Sect. 8^3. It is said to (d) have been liolden by all the justices/ 
that if the felony, ^vhereof a man is found guilty in the county 
wherein he is indicted, be such as doth not need the benefit of 
clergy, as amounting only to petit larceny, &c. the offender shall 
have only the proper judgment for such offence, and no other, in 
respect oi^^Uie robbery, proved upon the evidence. Sec. in the 
first county ; for being convicted of no offence which will warrant 
a Judgment of death, ^nd consequently having no need to demand 
his clergy, he cannot be hurt by being excluded from it. 

SecL 84. By 3 and 4 (r) Philip & Mary, c. 4. “ Those who shall 
maliciously comniatid, hire, or counsel any person or persons 
to commit or do any robbery in or near any highway in this 
** realm of England, or in any other the .queen’s dominions, shall 
be ousted of their clergy, on a conviction, standing mute, 
peremptory challenge of more tbuii twenty, or outlawry/' 

Skconuly, As to robbery in a dw^elling-house, booth, or 
tent, 1 shall consider the statutes concerning it as they relate, 

1. To such robbery putting some person in fear. 

2. To such robbery putting no person in fear. 

Eiiist, As to siieli robbery putting some person in fear. 

Sect. 8.i; It is observable, that all persons not in holy orders, 
who shall rob any person or persons in their dwelling-houses, or 
dwelling-place, the owner or dweller in the same house, his 
W'ifc, his children, or servants then being within, and put in fear 
** and dread by the same, and indicted,” (r/) are excluded from 
their clergy by ‘.23 Hen. 8. c. 1. and Hen. 8. c. 3. revived by 
/i and (i Eilw. 6. c. 1(>. upon a conviction, standing mute, or 
peremptory challenge of more than twenty, and by 3 and 4 Will. 8c 
Mary, c. 9* upon an outlawry. 


(<f) Vide sup. Sect. 8(5, And note, (c) that by ‘24 Hen. 8. c. 3. and 3 and 4 
sect. 80, 81, 82, Will. & Mary, c. 9- they are excluded from their clergy on an 
^ indictment in a foreign Ciuaity. And their accessaries before are 
^ct. 45,'^‘kl!^ * exchuleil in all cases by 3 and 4 ( /‘) Philip & IMary, c. 4. 


(f') Vide sup. 
vecl. 44, 5cc. 


(h) Vide sup, 
seel. *10. 


11 Coke, 36. 
(i) Vide iiifrti, 
sect. 5)3. 

(fc) Vide sup. 
sect. 36. 


(l) Vide sup. 
sect. 48, 49, 

(m) Vide 
sect. 8(V' 

83. 


iLjr 


(n) Sum. 236. 
Slip. s. 45, 46. 
(e) Vide sup. 
s. 73. 


and infra, sect. 
82. 92. 96. 


Sect, 87. By 1 (g) Edw. (5. c. 1*2. s. 10. all persons in general 
who shall break any Iiouse by rf^V or by night, viz. “ w ho shall 
** break a house burglarily (A) if in the night, or shall break a 
** house or commit a felony therein, if in the day, (i) any person 
being then in the same house where the same breaking shall 
“ be, and thereby put in fear or dread,” are excludid from their 
clergy, as well upon an appeal as an indictment, in all cases, (Xc) 
except that of challenging more than t%vcnty ; and by 3 (/) and 4 
Will. & Mary, c. 9. upon such a challenge, as well as upon a 
conviction, &c. upon an indictment, whether in the same county 
wherein the breaking and felony w as committed, or in a (m) dif- 
ferent county ; and the accessaries before to such a breaking, if 
accompaniediiifvith stealing in a dwelling-liouse, arc ousted of their 
clergy in all (/i) cases by 4 and 5 P^hilip & Mary, c. 4. because the 
felonious taking being accompanied with a breaking, seems pro- 
perly (o) enough to come under the notion of robbery in a dwel- 
ling- 
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liiig’house, all accessaries to which before the fact are expressly 
excluded from their clergy by that statute, as accessaries before (p) Vide sup. 
to robbery in general are by 3 and (/>) 4 Will. & Mary, c. 9. scc(. 48, 49. 

4 

Seel. 88. Rut (<y) no breaking is within the statute of I Edw. 6. (q) Kelynge, 
which doth not amount to an actual breaking of an house, or of 
some part of it ; as of a cupboard or door, &c, fixed to’ the free- infra, i. 92. 96. 
hold ; and therefore the breaking of a trunk or box, &c. seems Vide Foster, 
plainly not to be within the statute. . 


Rut by 3 and 4 Will. & ^Fary, c. 9. “ Every person or persons 
** that shall feloniously take away any goods or chattels, being in 

any dwelling-house, the ow'iior, or ai'ty other person being 
" tlierein, and put in fear, br shall comfort, aid, abet, assist, 

‘‘ counsel, hire, or command any person to commit such offence, 

" being thereof convicted, or attainted, or indicted, and standing 
“ mute, or peremptorily challenging above twenty, shall be ousted 
“ of the benefit of their clergy.” 

Skcondly, As to such robbery, putting no person in fear: I 2 Hale, .154. 
shall consider the statutes concerning it as they relate, 

1 . To such robbery in a lioii.se which some person is in at the 
time ; 

2. To such robbery in a house which no person is in at the 
time. 


As to the first of Uie.se, In what cases ptusoii.s are ousted 
of their clergy for robbery in a house which some person i.s in at 
the time. 


Sect. 89. Ry and C Edw. 9. c. 9- it is enacted, “ 'I'liat if it 
“ happen any person or persons to be found guilty according to 
“ the laws of this realm, for robbing of any person or per.sons in 
“ any part or parcel of their dwelling-hoiise.s, or dwelling-places, 
the owner or dweller in the same house, or his w'ife, his children, 
“ or servants being then within the same house, or place where it 
shall happen the same robbery and felony shall be committed 
" and done, or in any other place within the precinct of the same 
house or dwelling-place, that such offenders shall in no wise be 
** admitted to their clergy, whether the owner or dweller in the 
" same house, his wife, or children then aud there being, shall be 
" waking or sleeping.” 

Sect. 90. And by 5 and 0 Edw. 0. c. 9. it is further enacted, 
“ That no p^xson or persons which .shall happen to be found 
** guilty after me law's of this realm, of and for robbing any person 
** or persons, in any booth or tent in any fair or market, the 
** owner, his wife, his children, or servants or servant then being 
** within the booth or tent, shall be admitted to the benefit of his 
“ or their clergy, but utterly be excluded thereof, &c. without 
“ having any respect or consideration whether the owner or 
“ dweller in such booths and tents, his wife, children, or servants 
being in the same booths or tents at the time of s€ch robberies 
“ and felonies committed, shalhbe sleeping or waking.” 


Sect, 
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Sect, 91. This statute (r) seems plainly to extend to all who 
sliall be convicted by verdict or confession, whether upon an ap« 
peal or indictment, but not to those who shall be outlawed, or 
atand mute, or challenge peremptorily above twenty jurors ; but 
these defects are supplied as to indictments by 3 (s) and 4 Will. 8c 
Maiy, c. 9> 

' 4 ’’ 

Sect, 9^. It seems. I)j(;l>e generally agreed, that no robbery is 

(0 For thin, vide within this statute which Is not accompanied with an actual (t) 

sup. s. 73. 87, breaking of an house, or of some part of it. 

88. 96. or *V 

Summary, 937, 238. t Hale, 354. Yet in Popham, 84. there is a case seemingly contrary. 


^Sam.«S5. 
Hale, 342. 


(t) Vide sect. 
48,49. 


(m) Ilctley, 64. 
S.P.C. 1*9. 


Sommaiy, *36, 
*37. 


11 Coke, 36. 
(x) Folio, *37, 
*38. 

1 Hale, 5**, 
5*3. 

Kelynge, *7. 


Sect. 93. Also it seCills to be agreed, (u) that a sojourner’s 
being in a house at the tim^e j^of me robbery doth not bring, it 
within this statute ; for thd^ords are,. ** The owner or dweller 
** in the same house, or his wife, his children, or servants, being 
then within the same house, &.c.” Yet it is said iii (x) Hale’s 
Pleas of the Cowu to have been ruled by advice of the justices, 
diat where one entered into the lodging of Sir H. Hungate, being 

E arcel of Whitehall, and broke open a efaj^ber and took away 
is goods, his case was within this |ftatub^and that the indict- 
ment ought to be for breaking the king’s bouse, called Whitehall, 
and for stcalipg the goods of Sir H. Hungate, divers persons 
being in the house. 


But nofc. This case is wholly omitted in iSic first edition of 
Hale’s Pleas of the Crown, and I c<||not but think thitt it is mis- 
printed in the second; because such a.^bbery seems .by no 
means within tlilb purview of this statute, which extends 'dnly to 
such robberies as are done to a man in such a place as may be 
called his dwelling-house, or dwelling-place, his wife, children, or 
servants being at the same time within the same. 


But in the state of this case it seems to be admitted, that 
Whitehall, wherein the felony was committed, could not properly 
be called, nor ought to be laid in the indictment as the dwelling- 
house or dwelling-place of the said Sir H. Hungate, who was the 
person robbed, but of the king. 

■U 

(y)VideHei- Also it seems to be admitted, that it is' sufficient to set 'forth 
ley. 64. generally in the indictment, that divers persons were in the bouse. 

Summary, *35, ydthout shewing that they were finder any relation to the person 
11 Coke. 36. robbed, as his children or servants. See. which (^) seems to be 
S. P. C. 1*9. necessarily requved by 5 and 6 Edw. 6. c. 9. And therefore I take 
it) that the statute here intended is not 5 and 6 Edw. 6. c. 9* but 
8.87.' *’*”*'* rather 1 Edw. 6. (z) c. 12. s. 10. or 39 (o) Elii|| c. 15.-^Yet 

(a) Vide infra, otnrre, for neither of these statutes seem to extend to this case as 
8. 95, 96, 97. 


However, 3 and 4 Will. Sc Maiy, c. 9. seems fully to’estend to 
it; by whi^ i^is enacted, That all those who slftl tob any 
** dwelling-house in the day-time, any person being therein, oi: 
** shall comfort, abet, counsel, hire, or command any 

" person to^mmit such offence, being thereof convicted or at- 
“ tainted, or indicted, and standing mute, or challenging peremp- 
" torily above twenty, shall be, ousted of their clergy." .. 

But 
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But i do not (6) find that any statute excludes those from their (6) See die tt* 
clergy who are accessaries to a robbciy in a booth or tent, except 
it be from the person of a man, in which case the accessaries 


before the fact seem to be excluded from their clergy by 3 and 4* 
Will. & Mary, c. 9* as shall bo more fully shewn hereafter. 


iS’ecf. 94. It seems plain, that those who arc guilty <]i| a felony 
within these statutes, are excluded from their clergy ^ 3 and 4 
Will. &. Mary, c. 9* on an indictment in a foreign county, in the 
same manner as if they had liecn convicted in the first county, 
ns hath been more fully shewu^ sect. 80, 81, B'2, 83, 


Secondly, to such robbery in a house which no' person is 
in at the time, 

Sect. 95. It is recited by 39 Eli/* c. 13. “ That then of late 2HBlc,Sd<!. 
divers lewd and felonious perbons, understanding that the rubbing 
of houses in the day-time, no person being therein at the time, 
is not so penal as where some person is therein, had been em- 
boldened to take their opportunity to eomniit many heinous rob- 
beries in breaking atijl entering divers houses, die.” and there- 
upon it is enacted, ^'That if any person shall be found guilty, 

“ and convicted by verdict, confession, or otherwise, according 
“ to the laws of this realm, for the felonious taking away in the. 
day-time, of any money, goods, or chattels, being of the value 
of 5s. or upwards, in any dwelling-house or housep, or any 
part thereof, or any out-touse or out-houses, belonging and 
“ used to and with iny dw(Miiug-hou.se or houses, although no 
person shall be in me said house or out-house# at the time of 
" such felony committed, then such person shall not be admitted 
“ to the benefit of his clergy.” 

Seel. 92. Notwithstanding the words of the purview of this 
statute seem plainly to i^lude all ftduiiioiis takings to the yaluc 
of five shiiluiifs out of an house, &c. whether with or without 
force ; yet since the mischief complained of in the preamble, and 
intended to be redressed, is the frequent committing of many 
“ heinous robberies in bi caking and entering, &c,” and since all («) Sup. s. 73. 

other (f) statutes, excluding the benefit of clergy from robbe- 
ries in houses, have been construed to extend to such larcenies ^.38.69,70. 
only as arc accompanied with a breaking of a house, or of some Sum. S37, SS8. 
part of it, it seems agreed, (d) that this statute also shall extend */c^e*Jl6 
only to such a felonious taking as is accompanied with the like cro. Car. 4,73, 
breaking. 41^4. 

Sect. 97. 1^ seems agreed, (e) that a chamber in one of Uie (e)C.Car.47s. 
Inns of Court, wherein a person usually lodges, is properly, a 
dwelling-house within this statute, and may be so called in m 
indictment, because every owner of such a chamber hath a sepa- s Hale, sss. 
rate intereatin it. But that a lodging in Whitel^l or Somerset 
House is Ifot if) a dwelling-house within this statute; from s^p.l.*c.i9. 
whence it seems to follow, that a robbeiy in such a lodging is not p. 
excluded from the clergy by this statute, if afiy p^on were at 
the time in any other part of the palace, because me Vrhole is videSap«a.93. 
but one dwelling-house. 

Sect: 
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Sect. 9d. It seems agreed, (g)* that no accessary is ousted of 

ll|Hale.5S7'.5ti. his clergy by thtii statute. 

iJKip. u. 4^ 46. ^ 

<k>.v Also it hath been adjudged, (A) that he who stands by and 

4%. 474. '^abets another while he breaks and enters the house, and after- 
S Hafe, 368. wards divides the money with him, but doth not actually enter 
Noto/That the house himself, is not within the statute. The reason whereof 
1 seems to ^fce this, that the words, ** If any person shall be con- 

bnt thu point is *• victed, &c. of a felonious taking, &c. in a dweUing*house, &c.” 

shall, in so penal a law, be intended only of qn actual taking, and 
not of a- constructive one. But 4his seems an extremely nice 
case, and if it were '^ew point, and itot confirmed by experi- 
ence, the authority ofln^ight pet haps be justly tj^estioned ; for 
if the person who only stood by and entered not the house, had 
actually entered it, and the|$(lmcr only had taken the money. Aid 
had^ot given him any part of it till both had gone out of the 
house, in this case ae well as in the other, it might be said, that 
he who actually received not any part of the money till he was 
gone out of the house, was guilty only of a constructive taking 
in the house, and consequently not within this statute. But X 
cannot easily persuade myself but ^at in^Huch a case both must 
~m , be adjudged equally within the statute; and wh} not as ucll in 

c.w.*»r7**8.\3. other, it seeming an uncontr<;^rtcd (* ) rule, that wheie di- 
xideVosteri * vers arc pres^ht and abet one another in committing any felony, 
357. the act of one shall be looked on as the act all. 

And upon this ground, as I take i)^ it hath been ali^V^ agreed, 
that those who are present, and abetting when a murder or rob- 
bery is commi|tted, are all of them equally excluded, from their 
fO 1 J«c. t. 8. clergy, whether they actually gave the stroke or ^ook the money, 

(.0 ^ or not ; and yet the statutes to this purpose mention only those 

who shall be found guilty of murder, robbing, &c. JS or do 1 
find any resolution to the contrary on ajw other statute concern- 
ing cllergy, except only the (Jt) statut^if stabbing, wheicon it 
hath been aiUudged, (/) that the person only who gi\cs the stab 
is within the purview of it : but this seems plainly to depend on 
the particular circumstances of this offence, which is excluded 
from clergy in respect of the cruelty and bloody mind of him w ho 
gives the Stpb, which certainly is peculiar to himself. 

Sect, 99. However, it is cei tain at this day, that by the express 
words of 3 and 4 Will. & Mary, c. 9- " Whoever shall comfort, 
" aid, abet, assist, counsel, hire, or command any peison or per- 
** sons to brealllany dwelling-house, shop, or warehouse there- 
** unto belonging, or therewith used, iu the day-time, and felo- 
** iiiously take away any money, goods, or chattel of the value of 
** 5s, or upwards therein being, although no person shall be^ 
** within such dwelling-house, shop, or warehouse, being con- 
" victed or attainted, or being indicted and standing mute, or 
** challenging neremptorily above twenty, shall be excluded from 
« their clergy.^ T 

Sect. 100. But^ofh, That this clause, mentioning only a fe- 
lonious Uik% in a dwellin{4house, shop, or warehouse thereunto 
belonging, aikl not mentioning out-houses in general, as 39 EHz* 
dioth, seems to have prevuled before ; and therefore I take it 

that 
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that an assistuit to $nch a felony In an out>liousfBy not J[>el^ 3 uch' 
a shop or warehouse, without entering into it, is dearly iutiUed 
to the benefit of his dergy since this statute, however it might ^upm, 98. 
be disputed before. ^ . 

Sect, 101. Note also. That the a<;cessaiie8 before to such a 
felony in any out*house, not being sttch;,a .,^op w wmhouse, 
are still intitled to. the benefit of their clei^iT. because the only 
(m) law which excludes them is the (n) above^dted .clause.of 3 & ^m) Sum. 937. 
4 Will. Sc Mary, c. 9- which e^nds only to such felonies "in a wS9i»ro,$.99. 
" dwelling-house, shop, or warehouse therpuiito belonging/* . . 


Sect, 10^ But all principals.^in any fclf 
are excluded /rom|^t|j 




tute^of 39 £liz 


y within the' said sta- 


ir clergy by .the same sta- 
tute lipon any conviction, whether up^ an indictineiit or appeal; 
and by the said statute of 3 (o) & .4 Will. & Msry, upon an dnt- (<>) 
lawry, standing mute, or peremptory challenge of more than 
twenty, upon an indictment, whether in the same county in which 
the felony was first committed, or in a difi'ereiit ( />) county. 

Thirdly, As to roblhry in^geueral. 

Sect. ids. It Is enacted by 3 & 4 Will. & Mary, c. 9- “ That all 
" and every person or persons fmt sha^ rob any oth^r person, or 
** shall comfort, aid, abet, assist, counsel, hire, or conunaiid any 
" person or Jj^rsous to commit such offence, being thereof con- 
" victed or attainted, 'lor beii}^ indicted and standing mitte, 'or 
" challenging peremptqdly abiSve twenty, shall not have the be- 
" nefitolSiw^rgy.’”^ 

VI. As to Burglary. 


Sup. s. 43, 


( p) Siipru, sect. 

81 . 82 , 8 :). 


Sect. 104. If any person be in the house at the time of the. fy) Vide ii 
breaking, (gr) and thereb>&^1|U|t in fear, the principd is exclided. 
from his clergy by 1 Edw. ol c. 12. s. 10. in all cases except that. Sap. s.M.S 6 . 4 q! 
of challenging more than twen^ and by 25 lien. 8# revived (r)' (,) vide sup. 
by 5 8C 6 Edw. 6. or at least by 3 & 4 Will. 8t c. 9. uiwn sect. 43, 43,44. 

such a challenge, upon an indictment. 

Sect. 105. Also the principal in every burglary, il^wther (x) (,) Popbam, 
any person were in the house at the time or not, is excluded 43.53. 
from his clergy by 18 £liz. c. 7. upon a (<) conviction by verdict, JjJ^'****”®**' 
outlawry, or confession; and by 3 & 4 Will. & Mary, upon Moor, eoo. 
standing mute, or challenging peremptorily mo ro^ han twenty 4 Coke, 40. 
upon an indictment. ^ 

'' (0 It Coke, 35y'' Summary, 333. 

Sect. 106. Also by (a) the same statute of 3 & 4Will. ScMary, (u)ii Coke, 36. 
c. 9- " Every person who shall counsel, hire, or command any 
" person to^commit any burglary, being thereof convicted, or at- 
" tainted, or dtoiog indicted, and standing mute, of^ challenging 
" peremptorily above twenty, shall not have his ^ergy.” 4' 

, Si. 

VII. As to Arson. 

* 

Sect. lOJil It hath been ^arly (u) settled, since Potllter’s case, («} Sam. tss. 
tint die priiiei{iRl («o) not Itoing in' holy orders, is excluded from sUaie,34|l.M. 
dergy upon im mdictment- in all caws, except outlawry, by 23 

VOL. II. K K ' Hen. ii,is,is.w.S3! 
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(«) Snpni, McU 
43,44. 


(y) Sup. 
25. 45. 


sect 


Hen^ 8. and 85 Hen. 8. as (x) revived by 6 8c 6 Edw. 6. c. 10. 
And it is certain that he is excluded upon, an outlawiy on an in> 
dictnient by 3 8c 4 Will. 8c Mary, c. 9. 

Sect. 108. Also accessaries to the fact before, maliciously, are 
excluded in all cases by 4 8c ( 5 Ph. 8c Mary, c. 4. 

&cf.‘,109. Note, That by 1 Edw. 6. c. 12. s. 14. ( 2 ) Every 
lord of parliament is Mlowed his clergy in all cases wherein others 
are excluded by that act, except wilful murder, and consequently 
cannot be denied his clergy for ;any other ‘felony wherein it was 
granthble at common law, unless it he ousted by some statute 
made since the first^Ar of Edw. G. or (a) revived by 5 8c 6 Edw. 
6.C.1O. ( 1 ) ^ 


<*)S. P.C.130. 

2 Hale. S76. 

(а) Sup sect. 

49, 43, 44. 

For the other 
oiTcnccs which 
have been ex- 
cluded from 
clergj by the 

statutes which created them, vide ^dex^ " Fc1onic^|^i^out Clergy.** 

■As to the Third General Point of this chapter, viz. At 
what time the bendfit of clergy is demandable. 

(б) See the stat. Sect. 1 10. It seems, (5) that it might be demanded by the an- 

^Marl. c. 28. cicnt common law as soon as the prisoner was brought to the bar, 
ArtfScr*c**5 indictment or other proccediK against him ; for it is 

Inat. 150.’ * plain, that anciently the cleigy claimed, and were in a^reat mea- 
%63, 164. 633. sure indulged, a privilege of h^ng wholly (c) free from secular 
jurisdiction fur crimes uuiii&hatl^lc with loss of life or member. 
2 Hale, 377, * But after the statute oOVcstmiiister I. c. 2. which strictly cn- 
378, &c. joined the oidiiiaries not to suffer cleiks, who havc,i^ea indicted 
by solemn inquests, to be deliver^ witholht due purgation, the 
Sup!r.^ S.84. Judges soon made a settled rule (d) n«|^to deliver any clerk to 
Hobart, 288, the ordinary ,4lefore he had been fit st in^ted amLarraigned, and 
Yi^’inKelyngo offciice had been inquired of and found, by hn inquest of 
100. the con. office, which was done both to the end that if the prisoner were 
trary seems to found guilty, he (e) might absolutely forfeit his goods (which 
Jc) VMeBiact. Ruciently were saved by a purgation)|i and also that the court 
h 3. c. 9. * mij^t be apprised, whether it wer0. proper, from the circum- 

Art.Cleri,c.l5. stances of t^e case disclosed uppn such an inquiry, to deliver the 
clerk to the ^diiiaiy generally, in which case he was allowed to 
Su|ira.sect. 1,2. make his put^tion (_/’), or specially, (g) absque purgatione fa- 
F. Ck>rone, 118. ciendiu t/^ut this practice being found inconvenient to prisoners, 
131^^* becausCtjfliey lost their goods if found guilty by such inquiry, and 
2 Institute, yet could take no challenge to any of the jury, it being but an in- 
164. 633, 634. quest of offirub it hath been the general practice (A) ever since 
reign of Henry VI. to oblige those who demand the benefit 


fi CoroM7'2S2. of clergy to |^ud and put themselves upon their trial, under (*) 
pain of bciii^uealt with as those that stand mute, whereby they 

forfeit 


376. 382. 386. 

417. but this 
seems to be 

doubtfu]. F. Coronep 233. (0 S. T. C. 151. 185. 5 Coke, 1 tO, Begi. 68. Plowden, t&t. Cen- 

tra^ 40 Assise, 42, 93. Ah. F. Corouc, 91. B. Fort. 5. Hobact, 289. it is lioldcn, that the goods 
are not forfeit without a conviction. (jT ) 11. P. C. 240. Hobart, 288, 289. S. P. C. 139. 5 Coke, 
109. (f) Vide F. Cor. 109. 417. Summary, 240. Rastal, 121. Hobart, 288. 289. Kelynge, 100. 
(5) Si«|U^9. 2 Siimroaiy, 37& 2 Inst. 164. F. Corone, 53. 58. S. P. C. Igl^ Saikeld, 61. 

finch# Mk Hobart, 280% (t) F. Cor. 58. so said in a note of a case in 5 H. 7« IJHNBuI 1 do not find 
it mad#out by the books at large. Bot this cleariy holden, 3 H. 7. 12. Ab. F. Cor^3$. 

(1) By these statutes ciergyjs tatillNka 


away from 

the' several offences describS|by legal technical'^ 
lermt of well-known slgnificaU^ murder, robbery, 
rape, and burglary ; and where clergy is takgn 
away Jhnn the ofenwe generally, wl^ut other 
ciitumstance, it Is laten away uom the offender 


under every circumstance in whitjb lus case may 
be consider^ ; but in the cases above-mentioned 
aiders and afaetlors are not once named, nor are 
tbey describeot ^ by any terms importing that tlm 
legislature inttmded to oust them. Fosi 
358. 


Foster, 857, 
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forfeit their goods (k) without any inquiry concerning their ^rime; (fc)Siip.c. 9 o. 
but yet (/) cannot be denied their rlerg}', where they should be i9.^ 

entitled to it in case they were convicted, unless they be specially v c* 
excluded by some statute. But after iiuclerk hath put himself rg/ * “”’***• 
upon liis trial, and the inquest are chid^^ with hhii, it is said Sup. c. ao. 
that he (/«) may, if he desire it, be admitted to his clergy:; before ? p ^ 
the juiy come back.; but shall not forfeitT^iia goods unless they 131 . ' 

Und him guilty. ; Fincli. 463. 

Sect. 111 . Also I take it to be generally agreed in the later («) (») Sum. 939, 
books, that a person may demand his cl«^y after a non legit 2 ^ 1 ^ 3^3 
recorded ; and also after judgment giv^‘*agaiiist him, whether 379 * 380 . 
of ( 0 ) death, or of (p) peine Jbrte et dure, or of (q) outlawry, s. P.C. is*. 

kswell as before judgment, aii^liilen (r) under the gallows, 
if there be a judge there who has power to allow it; as a justice jop' ’ 
of the king’s bench, if the party were condemned there ; or a Wyyr, 205 . 
justice of gaol-delivery, if he were condemned before him, and X*"* 
tlie commission of gaol-delivery be not (^*)yet aujourued^ and ac- Aasiasc, 15. 
cording to some (0 ouimoiiSs even though the commission were Ab.F.Cor. lir; 
adjourned. 

^ H* (ii) 40 A 88181% V 

43.23. F. Cor. 9i; D^cr, 183. 34 11. 6. 49. F. Corone, 20. 11. Cltrg^y, 1. (p) Suniniary, 339f 
1 Half, 380. Sup. c. 30. bcct. 24. 4. 28. 8 H. 4. 2. F. Corouf, 72. (r) :34 H. 0. 49. 

Ab. F. Cor. 20. B. 1- Sinnmnry, 239, 240» Dyer, 205. S. P. C. 132. Crompton Jut. 126. 

(<) S. P. C. 132. Suniiiiary, 240. Cor. Juris. 126. (i) As U sfcma from Dyer, 205. 2 Ha]c» 379- 

As to thi^^'FoxjiiTHf Gkneual Point of this chapter, wz . 

Whether the beiielit of^lergy shall be allowed where it is not 
demand^^. ^ 

Sect. 112. i tak^it to be generally agreed, that notwithstand- («) Brut. b. 3. 
ing it was anciently the (m) usual method for the ordinary to de- c. 9. West, i. 
mand the criminal as his clerk, before the court allowed him the ^ 
benefit of his clergy, yet there was no (x) necessity that any such s. 1*. C. iSO. 
demand should be made b/tlic ordinary, but that the court might 9E. 4. *8. 
without it admit a person to th^bcncfit of his clergy- upon sufli- 
cient evidence of his being a clerk, as upon his pmdueing letters kcl,ynRe, 99. 
of orders, or reading as a clerk, &c. except he a^eared to have (*)s.F. C. 
been guilty of sacrilege, or of breaking the prison off^the ordi- i^Varf*5!09^’ 
nary, in which case it is said to have been in u great ^iMsure left 290 . * 
to the (y) discretion of the ordinary, whether he should have his F. Corone, 117. 
clergy or not. And as there is no necessity ^t the ortliiiary j^e 
should demand the benefit of clergy for a clerk ; so ( 2 ) neither Sng action, 
doth there seem to be any that the prisoner himsi||f should de- **• 
mand k, where it sufbcicntly appears to the court that>hc has a 
right to it in respect of his being in orders, &c. ; in which case, if 12 Awine, 15. 
the prisoner do not demand it, it seems to be left to the discre- Ab.B.Clergy.9. 
tion of the judge, whether he will allow it him or not. , 

F. Cor. 4<t. 120 . 191. 9 £.4. 28. F. N.B. 66 . ( 9 ) Vide snp. sect 9. F. Cor. 112 . 120 .* S.P. C 
133. 27 Asfls^e. Ab. F. Cor. 205. <<) S. P. C. 131. F. Cor. 191. 254. 26Auize.l9. Sunt- 
aiary,2S9. 2 EHh, 321. S78, 379. B. Clergy, 1 . 9. B. Corwe. 7^ Ho^rt, 289. 

As to the MFTH General Point of this 


>ter, viz. Who , 

is to judge whether a person who demands the ISenefi^f clergy, 
have a right to it or not. < 

Sect, 113. 1 taker h, that in all cates the tomporal judge ' 
determine bodi whether the crime be within the benem of cldrgy, 

; kk 2 ana 
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<a) Sup. •. s. and also whether the person who demands it be qualified to de- 
Hobart, ^8. mand it or not. For notwithstanding it had its (a) original com- 
1 tof **** * *' niencement from the canon law, yet it being no (6) otherwise to 
Hobart, 288. be allowed here than as it hath been received by, and is agreeable 
(e) Vide 1 £. to the comthdn or statiilb law, whereof the temporal courts are 
l AMize 4 . the judges, it seems very reasonable that all questions (c) of this 
F. Corone, 155. kind be determined by those courts. And therefore even in those 
B. Cler^, 8. cases wherein by the ’bid books the ordinary seems to have been 
TOiirt icfu^ to ®il®wed a discretionary power of dcniunrling or refusing a clerk, 
deliver to the as where hc hath been guilty of (tl ) sacrilege, and also in cases 
"'**'^*' wherein it is said generally, that a prisoner hath no right to his 
jiired, where hc is convict of (<*) heresy, &c. it seems to be 

should get the taken as a ground by Su^qndforde, that the temporal judge, 
king’s pardon of where the Ordinary refuses a prisoner, has a power to determine 
thetand without whether still hc may be allowed his clergy or not. And this 
licence. scems to bc grounded on good reason; for otherwise in such 

See KoWnge,2S. cases the ordinary by such pretences might have an absolute 
Sup. sriP* P®wcr of controlling flic temporal courts in a matter properly de- 
(e)S.i’.C. 1S;J. terminable by such courts. And therefore whatever point it 
But 21 1.4.21. niay turn upon, whether a prisoner onghf to have his clergy or 
l& ”’ ^**^*^*^’ validity of his letters of orders, or his being a heretic 

9 E. 4. 28. convict, &c. howsoever the temporal courts may pay the highest 
Ab. B. Clorgj', regard to the certificate of the ordinary ; yet 1 take it to be gene- 
coinr«ry!*wbcre *’“**)' holdeii, that they only are finally to determijne whether 
the urdliui^ npoii the whole the prisoner be well intitled to his clergy, or not, 
Hwigns because the ordinary is not in this rc.spq^ esteemed as a judge, 

the court. However it was certainly 
(j") llobart,200. the (rt) settled practice (while the method of trying the prisoner’s 
See the notes to capacity of receiving orders was by putting him to read a verse), 
of diis*«nd*thc tl*e judges of the common law to over-rule the ordinary as to 
foregoing see- the point, whether the prisoner read as a clerk or not; and to 
4**28 ^li**^*'*! ® u*' /egiV, according tb their ow'ii judgment. 

tor seems to be left doubtful. Vicb* F. Coroiie, 44. Ab. B. Cler. 7. F. N. B. f>6, (g) 7 E. 4. 

Ab. F. Fines, 24. ' B. Clrrpy, 17, B. Ordinary, 16. 34 IT. '6. 49. Ab. F. Fines, 19. IJ. Clergy, 1. 

7 H. 4. 41. Ab, B. Clergy, 2. Ordinary, 20. 15 H. 7. 9. Ab. F. Iinpris. 23. B. Ordinary, 11. 

Kelyngc, 51. 89. Finch, 463, 464. S. K C- 131, 132, 133. 141. Summary, 240. 2 Hale, 378. 381. 
21 E. 4u 21. Ab. B. Clergy, 18. (/*) Kel 3 'iigc, 28. 51. 9 K. 4. 28. Ab. F. Corone, 32. B. Ordi- 

nary, 12. See the cases ciitf^tef^be precedent letter. 


(f) Sup. sect. 
109. 

S. P. C. 129, 
i;K). 


Sect. 1 14. But’^thc necessity of such an ability to read in the 
case of a peer, was taken away by 1 Edw. 6. (i) c. 12. s. 15. by 
which it is enacted, “ I'liat in every case where any of the king’s 
*' subjects shall upon his prayer have the privilege of his clergy, 
8 lc. every lord having place and voice in parliament, shall by 
" virtue of that act of common grace, upon his request or prayer, 
** alleging that he is a lord or peer of this realm, and claiming 
*' the benefit of this act, though he cannot read, without any 
“ burning in the hand, loss of inheritance, or corruption of blood, 
" be adjudged, deemed, taken, and used for the fift't time only, 
to all intents«i^i^8tructions, and purposes, as jUjUerk convict, 
“ and shall be t^ase of a clerk convict, which ma^nake purga- 
tion, witriHut any further or other benefit or privilege of clergy, 
to any such lord or peer from tbenca||fethf at any time after, for 
apy eause to be allowed, &c.” 


Sect. 
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Sect. llo. The necessiQF of sucli reading is also taken avray, as 
to every common person, by 5 Ann. c. 6. by which it is enacted, 

“ That if any person convict of such felony for which he ought to 
have the benciit of clergy, pray the benefit of that act, he shall 
not be required to read, but shall be punished as a clerk con- 
“ vict.” 

As to the Sixth General Point of this chapter, via. How 
far the ordinal^ was punishable at law for demanding or refusing 
a clerk against law. 

Sect. llC. It seems agreed, (/:) that anciently this was such a (k) F. Coroae, 
contempt for which his temporalities might be sei/cd ; but since a;;, 
the statute of 2j Edw. 3. c. G. which provides, “ That prelates 
shall be admitted lo pay a reasonable tine for contempts to writs ‘f,- 
“ of quarc non athnisU, and such like,” it seems to have been li. Cun. i<i. 
i!;eiicrHllY (A agreed, that the ordinary is liable onlv to be fined, 
but to no such seizure lor a contempt ot this kind, as in obsti- « i„,t. 

■lately (;/i) persisting to return that a prisoner reads us a clerk, or Sue i he notes 

the contrary, Ste. against the declared sense of the court. mnlur the next 

' ” : Utter. 

(0 9 K. 4. 28. Ab. T. Cor. 32. Clorg^-, 7. 7 K. *1. 29. Ab. l'\ Fint*!!, 24. IJ. ('lcT;jy, 17. 

Ordinary, 16. .‘vj. 11. 6. 49. Ab. F. Fiiic!*, 19. II. (’Icrgy, 1. l.'i 11. 7. 9. .Xb. F. Iiiipris, 58. B. 
Ordinary, 11. Krlyiige, 58. .^1 . Finch, 46:1. 2 fast. 164. Yet m*c tlic ctndriiry holdvii the very next 

year. 26 Assize, 19, Ab. F. Cftroiir, 191. and also 7 H. 4. 41. Ali. U. Clcrisy, 2. Ordinary, 20, 
And S. P. C. Id2. (}«) iSce ttic buok.s cilcil (u the oiIut parts of lliis section. 

As to the Sf.vkntii (ifnfiial Point of this rliapter, viz. In 
what manner a clerk was to be tlelivcred to the ordinary, and after- 
wards ileitu^siied by tlie.comnion 1aw\ 

Sect. 117. It .seems (//) plain, that anciently wliert'VtT a clerk 2 Hale, 382, 
was delivered to the oi'dinary by a temporal j«dj!;e, bis person 9 

ought to be kept in the ordinary’s prison, till (g) he had been s!p. 0 , 137 ! 
tried before him by a jury tif twelve clerks. Fur iln; clergy (o) Sw the Slut, 
never pretended lo an absolute exemption from ail kind of piiiiisli- 
ni^nit lor Ineir cnincs, but only let a privilege ot being Irieil tmly s.P.C.i: 37 , loO. 
by ecclesiastical judges; and this was ancienllv fc*t> far indulge if the ordinary 
them, that afti r tliey had once been delivered to the ordinary, hir^'c^^ 

they could not afterwards be remanded lo any temporal court, w\uIJ,ui inakilig 
before the statute of 8 Fliz- c. 4., set forth morii at l^ge section sacli piir*;aiion, 
12 ' 2 , &c., either for the same crime wherewith they had been j” 7 hc^'etn**o^ 
charged in .such court, or for any otln^r (/i) coiH^itted before the courts. ^ 
time w'lieii the benefit of clergy w'as allowed tlicui, wht^thcr such 1.5 11.7.9. 
other crimes were w-illiiii the beiielit of clergy, or not. And if ^ ii*;, 

they couhl acquit iheiiiselves on their trial before the c^inary of privilege was 
the crimes for which they had been arraigned in the' temporal expressly con- . 
coiirt.«j, which acquittal was called a purgation, {q) they anciently 
claimed a right not only lo be delivered out of prison, but also to fni^m^tllc 
be restored (r) to their goods, &c. lJut lo render such pij^gation of a Eliz. c. 4. 
the more difficult, and also lo delay the delivei-y of great ofi\.u]ders V*<^cHycr,2i4, 
as much |l^sibie, the judges anciently often refused (s) to dc- Suiri.2i3. 249. 
liver thenif||j|||l|e ordinary till they had been aQpigned of all the Amicfson, 114 . 

crimes wheilHr they stood indicted. But afteMhe statute of it) 

■ ^ J 17 I 464. 

J-4dw, pophani, 107. 

(y) Finch, 464^ 465. (f) Sum. h Coke, 110. S, P.C. 1C5. In the Register, 6fi. there are three 
writs to this purpose. S. P. C. SC 185. 192, 193. Kegister, 08. Vide J^ch. 3. c. SL ($} F- Cor. 
394. 461. B. Cler. 24. 30. S. P. C. 56. 108. Summary, 213. B. Cor. h. (0 S. P. C. 108. 142. 
Dyer, 214,215. 
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9* the Judges could not refuse the delivery of clerks 
convict in respect of any crime whereof they had not been actu> 
ally arraigned ; and therefore they used to arraign them at once 
for all the crimes whereof they stood indicted. 

Seel. 1 1 ^And if such clerks could not purge themselves upon 
such a trial, 1 do not (tt) find that they were anciently liable to 
any greater puuishinent than degradation, and the (x) loss of their 
goods, and the profits of their lands, unless they had been 
guilty of apostacy, &c. But afterwards (y) by a provincial con- 
stitution, if they were notoriously scandalous, they were to be 
kept id a perpetual prison, on slender diet, &c. 

to the precedent 

Inter seem to hold generally, that degradation was the only punishment ; but I suppose that they mean 
the only punishment to the person. (y) S. P. C. 140, 141. See C. Jac. 431. 

Sect. 119. If the ordinary had refused to admit aclerkdeli- 
tt) Bract. 1. 3. C. *** V"” make his purgation, he might be compelled (z) 

g/ sect. 3.‘ ’ ’ by a special writ for that purpose. 

8.P.C. 1.37 138. 

15 il.V. o! Cro. Jac. 431. B. Coione, 223. 


(u) Bract. 1. 3. 
c. 9. s. 2. 

S. P. C. 138. 
(x) Sum. 241. 
5 Coke, 1 10. 
Bractori and 
Staundforde In 
the places cited 


Sect. 120. lint this privilege was often very much abased; 
and tluTcfore after the statute of Westminster 1. c. 2. which re- 
qtiirc.s that no clerk shall be delivered without due purgation^ the 
courts of common law would never deliver over a clerk to the 


(o') Sup. s. 117. 
{b) Sum. 240. 

2 Inst. 196. 
Hobart, 9B9. 

(c) S.P.C. 139. 
Hobart, 289. 

F. Corone, 247* 

(d) Fhicfi) 464. 
S. P. C. 139. 

I*. Curoiie, 109. 
247. 


ordinary, without a (f/) previous inquiry into, or trial of his crime; 
whereupon if the clerk wx‘rc found guilty, he absolutely forfeited 
his goods, and the judges would (/>) often, in their discretion make 
a special delivery absque purgatione fdcienda ; as where it ap- 
peared that a prisoner was a common (e) thief, &c. or where in 
an appeal of robbery a restitution of goods stolen had been 
awarded (d) to the appellant, which judgment they would not 
suffer to be contradicted by a purgation. And both in such a 
(«Tqu. S.P. C. case, and also, d fortiori^ wdiere a clerk is admitted to his clergy 
138, 139. after an attainder, whether by an c^xpress judgment or by outlawry, 
or even after a confession, (ef) though he were not specially 
delivered absque purgatiouc facieuda, the ordinary seems, by the 
stronger opiinoii, to have been liable to an escape, if he had 
admitted him to his purgation, because it could not but contra- 
dict a judgment,^ or the parly's oivn confession, which is the 
highest coiiviction. Neither was any purgation thought lawful 
without a previous notice to the (g) king of the time when it was 

Con. F. "corone, intended to be made. 

417. 

(/) S. P. C. 48. 138. 27 Ht6. 7. Ab. F. Corone, 16. 13 £. 4. 3. Ab. B. Cor. 158. F. Cor. 38% 
3 H. 7. 12. Ab. F. Corone, 56. 136. 9 E. 4. 28. Ab. B. Corone, 55. B. Corone, 4. Finch, 464. 
465. Con. llubnrt, 289. F. Corone. 109. 128. 247. 450. 18 Ass. 13. Ab. F. Corone, 176. Utl. 2. 

Thcloal. b. 1. c. 15. s. 26. (^) Finch, 464. S. P. C. 138. F. Corone, 152. 


But it seems 
agreed, that a 
clerk might be 
admitted to his 
l^urgation after 
a conviction by 
'verdict. 

F. Corone, 393. 
5 Assize, 5. 

Ab. F. 145. 


As tB the Eighth Geneual Point of this chapter, viz. What 
shall be dune to one who is allowed the ^irivilege of clergy at this 
da}’, and how far it shall be for hi» benefit. 

Sect. 121^. It is enacted by 4 Hen. 7. c. 13. ** 'Clfttif any per- 
son not in orders, shall be convict of murder, he shall be marked 
" w’itli^ j^n M. and if of any other felotty, with a T. on tlie brawn 
of thumb, in open court, before he shall be delivered to 

** the 
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** the ordinary^" And it is said by (A) Hale, that by 3 Hen. 7. (j^) Sum. f 40 . 

c. 1 • a clerk convicted of manslaughter shall be committed^ or 
bailed at discretion till the year be passed. But the contrary hath 
been (i) adjudged ; for the said statute mentions only those who Kdy. Ts. 
are acquitted of murder at the king^s suit within the year and day; 
in which case it directs that they shall be committed or bailed till 
the year and day be passed^ that they may be forthcoming, in 
order to answer to an appeah if brought within that time. But 
it admits tlie clergy once had to be a good bar to an appeal* even 
after an attainder, and therefore cannot be tliought to have in- 
tended to make provision in any case for the partie.s being forth- 
coming to answer an appeal after clergy hath becMi allowed them, 
which makes it ineft'cctuul. Jiut it is certain, that any person who 
hath his clergy may be coniinitte<l for any time within a year by 
18 Bliz. c. 7« s. 3, set forth more at large section r2o. 

Sect. 122. By 8 Eliz. c. 4. s. 3. it is recited, That divers per- 
sons had oft-times eominitted sundry detestable felonies, for the 
wdiich clergy is not allowable, and afterwards had fled to places 
remote where they were not known, and committed some other 
felony wdthin the bcnclit of clergy, and being arraigned for the 
same hud had their clergy allowed them, and then^upon been 
committed to the custody of the ordinary, the former ofliince 
being then not known, and so by that means could not after be 
impeached for the same, to the great encouraging of offenders 
using such practices of foreknowledge and set purpose for their 
discharge of the same*’' 

Sect. 12.1. For reformation whereof it is enacted, That every 
person or persons who shall hereafter, upon his or their arraign- 
ineiit for any felony, be adinitteil to the benefit of his clergy, 

** and delivered to the ordinary for the same, and shall make his 
due purgation for the same ollenee or ollV^nces wliercmpoii he 
'' was so admitted to his clergy, and shall, before the same adniis- 
sion to his clergy, have c;ommittod any other siudi otfenge, 

** whereupon clergy is not alh able, and not being thereof iii- 
dieted and acquitted, convicted or attainted, or jiardotied, shall 
** and may w.^^^ind^cted or appealed for the same, and tliereiipon 
** put to answer, and ordered and used in all things according to 
** the laws and statutes of this realm, in such like maiiMer and 
** form as though no such admission of clergy hAd been ; any law, 

'' custom, or usage to tlio contrary notwithstanding.” 

Sect. 124. And for the avoiding of sundry perjuries and other .sPecr.Wms 
abuses in and about the purgation of clerks convict delivered to 448to45i. 
the ordinaries, it is enacted by 18 Kliz. c. 7- That every person 
" who shall be admitted to his clergy .shall not thereupon be de- 
livered to the ordinary, but after such clergy allowed, and burn- 
'' ing in the hand, according to the (A") statute iu that behalf pro- 4 h. 7 . 13 . 
“ vided, shqll forthwith be enlarged and delivered out of prison foriwbi<ii bvc 
" by the jd^lll^s before whom such clergy sh^l be granted, that »ect. 121 . 

** cause notwithstanding.” 

Sect. IQS’. But by 18 pliz. c. 7* s. 3. it is provided, That the 
** justices before whom any such allowance of clergy shall be had, 
shall and may for the further • correction of such persons to 

" whom 
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(w) Sup. b. 117. 


(h) Sum. QiX 
^JVK 

•J Hair, im. 

1 Andor. 114. 
Tviplmui, 107. 


(.i'> Kajii^c, 
sr. lov*. 


** whopa clergy shall be allowed, dietjain and .keap iiCprison 
** for such convenient (/) time as the same justices in dieir oiscre* 
** tions shall think convenient, so as the same do not exceed one 
yeai*’s imprisonment.” 

Sect. ie(S^Sj!Vnd by 18 £Hz. c. 7. s. 5. it is further provided, 
*• That all persons admitted to their vclergy shall, notwithstanding 
•* such admission, be put to answer to all odier felonies whereof 
** they shall be indicten'or appealed, and not being thereof before 
'* acquitted, convicted, attainted, or pardoned, and shall in such 
manner and form b.‘ arraigned, tried, adjudged, and suffer such 
** execution for the same, as they should have done, if, as clerks 
convict, they had been delivered to the ordinary, and there had 
** made their purgations : any thing in this act contained to the 
“ contrary notwithstanding.” 

Upon these statutes the following points seem most remark- 
able. 

Sect. 127. Finsx, Ihasniuch as it plainly appears, not only 
from the preamble, but also from the express words of the above 
recite<l clause of 8 Eliz. c. 4. that it had nothing else in view but 
only to prevent the inconvenience that offenders should be dis- 
charged of crimes not within the benefit of clergy, by being ad- 
mitted to their clergy for ciinies within the benefit of it, as they 
were (m) before this statute ; and inasmuch as the above recited 
proviso of 1 8 Eliz. c. 7. though it be more largely worded than 
8 Eliz. c. 4. hath a plain relation to it, antj^lhercfore may reason- 
ably receive the same construction ; it secifi^ to have been agreed, 
(«) ever since these statutes, that a conviction for a felony w'itbin 
the benefit of clergy, and an allow'ance of clergy thereon, is as 
much a discharge of all precedent felonies within the bdnefit of 
clergy (though not of any others) as it was before these statutes. 

Sect. 128. Si'.coNiiLY, Iiiasinucji as the statute of 18 Eliz. c. 7. 
is express, “ 'I'hat every person at^mitted to his clergy shall not 
“ be delivered to the ordinary, but after such clergy allowed, and 
" burning in the hand, shall forthwith be enlarged and delivered 
out of prison. See. with a pioviso nevertheless, that for further 
" correction he maybe kept in ])ri$on. See. and also with a further 
proviso that he shall answer to all former felonies, in the same 
'* manner as if hl^ had made his purgation it seems to be the 
more prevailing opinion, (<>) that a cleik convict being admitted 
to his clergy, may either be taken to have a kind of a statute- 
pardon, or else to be in the same case as if he had made his pur- 
gation at the common law. 

And both these constructions seem reasonable. For as to the 
first it may be said, that the statute, by ordaining that the party 
shall be forthwith enlarged and delivered out of prison, under 
certain provisoes, seems plainly to imply that he shal^e liable to 
no other punishment, and consequently in effect pkdons him. 
And as to the second it may be said, that the statute seems only 
to intend to take away the practice of making purgation, which 
had been so much abused, but not the benefit accruing to the 
. subject by it, but ratlier to make it moic universal, by giving the 
, same 
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same advant^ to all by a direot and expresa law, attended with 
no in^nvenience, which before some only gained by an usurped 
practice, veiy frequently abused, and highly derogatoiy front the 
honour of the common law. But (p) Sir £dwi^ Coke is of (p)jCAe,iio. 
opinion, that it shall enure by way of purgation in|||l||»ect of such 
persons only who might be admitted to make their purgation be- whan Um upi* 
fore the statute, and in respect of others by way of pardon. And wm of Lord 
( 9 ^ Hobart argues, that because many offenders before the statute comr*- 

might have their clergy, who yet could not be discharged by mak- (f) Hobart, 
ing their purgation, and the statute intends that all in general who 292, 293. 
are admitted to their clergy, shall be discharged, &c. and also 
because all purgations discredited a trial at law, thcrcfoic it is not 
reasonable to intend that the statute meant that such a discharge 
should enure by way of a purgation, but only by way of a statute- 
pardon. But to this it seems a reasonable answer, that it doth by 
no means follow, that because the statute intended that such dis- 
charge should extend to persons who could not have the b<‘nelit of 
a purgation, therefore it did not intend that it should have the 
effect of a purgation ; neither doth it seem to follow, that because 
a purgation discredited the acts of a jury, therefoie such a dis- 
charge, if it have to some purposes the same effect as a purgation, 
must discredit them likewise. 


Sect. 129. Tmnni.Y, Taking the statute to enure cither by 
way of a statute-pardon, or purgation, it scorns that it restores (r) 37** 

the party to his credit, and consequently enables (s) him to be a i{a*iiMii>'d, 3^9, 
good witness ; which it hath been questioned svlietlicr a pardon S7a. aao. 
by the king cun do, as shall be set forth more at large in the 
chapter of Pardon.' Also it seems agreed, that it gives him a 4 Stat! Tr. 379* 
capacity to purchase (f) goods, and to retain the («) profits of his 10 38fi. 
laud, bbt gives him no right to be restored to those which he had 
at the time of the conviction, which, being vcstetl in the king by 3 
the forfeiture ujion the conviction, (i) shall not be divested either Hobart, V93. 
by a ( y) pardon or (s) purgation. For it is certain that a pardon 
never avoids («) any precedent legal act, as shall bo more fully r,*,ifoit, 34.' 
shewn in the chapter of Pardon. Neither would the common (r) 12 Co. i«i. 
law endure that purgation, which was introduced by a connivance, 

or r»thnr to1nrntf*r1 sillowofl. .should .so fur rontrol tiro- r 


or rather tolerated than allowed, should so far control its pro- co. Lit. 
ceediiigs. 311. 7. 12. 

F. ('oronc, 53. 

od6* 3o 3. 393. K. FcMfLiturp, 'J >. 34. B. Ftirfcilurr, 11. 3 11. 4. 2. Flowdi'n, 262. S. P. C. 18S. 

20 K. 4. 5. B. Coropp, 166. But it is holdeii 40 Kd. 3. 42. Ab. F. (’oronc, 91. and B. Forfeit. 6. 
that nothing is forfeited urlcss iIhtc be <iii attainder. Also it is said« that the profitn of land^ are not 
forfeited. 20 E. 4. 5. pi. 3. B. Cor. 166. (i/) 1 Saund. 362. 1 Lev. 8. 20. (*) Vide supra, s. 110. 

F, Corone, 356. Finch, 464. Con. F, Corone, 365. B. Forfeit. Il5a F. N.B. 66. B. Clergy, 28. 
(a) 1 Sauiid. 3o2. 1 Levina, 8. 120. 


Sect. 130. Fourthly, Whether the statute 6 nuie as a pardon 
or purgation, it (It) seems to take from the spiritual court the (6) Hobart, S9«, 
power of depriv ing the party for the crime for which he has had 293. 
his clergy ; for if it enure as a pardon, surely it cannot be doubted * 
but that itfrees the part^ from all subsequent punishment, and 
consequent* from a deprivation ; and if it enure as a purgation, 
which is admitted (c) to have been a good bar to a deprivation (.) C. Jac. 4Si. 
before the statute, why should it not have the same encct as a * ' 

purgation had formerly, in this as well as in other respects? Yet 
(c?) Watson, in bis Clergyman’s Law, holds an opinion on ^the 

authority 
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.<«) C. Jms , 430, Authority of («) Croke’o Second 'Report, that a clergyman maybe 
deprived for manslaughter after he has had his clergy; not 
observing, as 1 suppose, that what is said in this book was only on 
the sudden, on a motion for a prohibition in the king's bench, and 
that in tha^'llBme case a 'prohibition was afterwards actually 
*^ale**38*!*' brought and declared on in the common pleas, and judgment 
8 B. Abr. soh. thereupon solemnly given for the plamtiff upon open argument by 
'Also a proilibi- all the judges, 
tlon was granted 

in tlic like cate, ^7 and Eliz. Kotulo^ 2574. ched Hobartj 294. 

Sect. 131. Fifthly, It seems agreed,>that where a person ex- 
(g) 1 Ijer. 180. empt from burning in the hand, either in respect of his (g) peer* 
ro 6 Coke^no. or (A) orders, or a (i) special pardon, is admitted to the benefit 
' of his clergy, he shall have the same advantage of the statute 
without being burnt in the hand as others shall have upon suck 
burning ; for the words of the statute, that the party, “ after such 
clergy allowed, and burning in the hand, shall be enlarged, &c.’' 
shall have this construction, that he shall be enlarged, &c. upon 
burning where burning ought to be. 


(k)lIob.67.81. 

294. 

5 State Tr. 168. 
1 Danv. 163. pK 
6. and the chap- 
ter of Pardon, 
(i) See Thomas 
Keill^’a Case, 
Cases in Crown 
Law> 360. 

Persons liable to 
bo burned in tlie 
hand shall bo 
burned in the 
left cheek. 


Burning in the 
hand restored, 
and an addU 
tioiial puniah- 
uieiit intlicted* 


fl) See post. 
Ilia aaodeniAe 


Sect. 132. It is lioldenp that after a man is admitted to his 
,clergy^ it is (Jc) actionable to call him felon, &c. because his 
offence being pardoned by the statute, all the infamy and other 
consequences of it are discharged (/). And how far a person 
convicted of a crime witiiin the clergy, and praying or being ready 
to pray it, but not actually admitted to it, shall be within these 
statutes, shall be considered chapter thirty-^seven. 

t Sect. 133. But as burning in the hand afforded the offender 
an opportunity of concealing the punishment, it was conceived 
that, by rendering this mark more visible, many evil-disposed per- 
sons might be deterred from offending ; and accordingly by 10 8c 
11 Will. 3. c. 23. it was enacted, ** That persons convicted of 
** larceny within the benefit of clergy, who were liable to be burnt 
** in the hand, should, instead thereof, be burnt with the usual 
" mark in the most visible part of the left check nearest the iiosc^ 
ill open court, and in the presence of the judge.” But very 
short experience evinced the necessity of repealing this clause, 
and that the desiied efiect of this stigma was rendered abortive 
by exposing the objects of it to public jealousy, and, by rendering 
them unlit to be entrusted in any service or employment to get 
their living in an honest and lawful way, made them more desperate. 

Sect. 134. By 5 Anne, c. 6. therefore it is enacted, ** That in 
** all cases where any person or persons shall be convicted of any 
theft or larceny who shall be liable to be burnt in the hand, 
they shall be burnt in the hand as formerly (1) they ought or 
“ should have been before the making the said act, and the judge 
or justice^ before whom such offender or offenders shall be tried 
** and convicted, shall also at his or their discretion award and 
give judgment that such offender and offenders shall be com- 
** mitted to some house of correction or public work-house within 
** the county or place where such conviction shall be, there to re- 
main without bail or maiuprize for such time as such judge or 

** justices. 

19 Geo. 3.0.71. made perpetual by 39 GeotS. by which burniiig ialhe handUabolisfaedji 
fiae substitated in Ilea thereof. 
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** ju9ticM shall then judge and award, not less than six months 
'• and not exceeding two years from the time of such conviction ; 

** an entry whereof is to be made of record, &c. : and if such 
offender escape, he shall be coinmiUed to some house of cor- 
** rection or public w^ork-house within the county o^^place where 
** he shall be retaken and kept to hard labour, &c« hot less than 
‘‘ twelve months, and not exceeding four years/^ 

+ Sect. 135, But it is recited by U) Geo. 3. c. 74. s. 3. ** That Bumiug aii- the 
the punishment of burning in the hand, when any person is con- 
victed of felony within the benefit of clergy, is often disregarded and 

and ineifectUal, and sometiinos inayiix a lasting mark of disgrace in lieu of such 
and infamy on offenders, who might otherwise become good sub- ^ 
jects and profitable members of tlie commonwealth;” and there- shipped, &c. 
fore it is enacted, That when any person shall be lawfully con- 
victed at any session of oyer and terminer, or gaol-delivery, or 
“ at any general or quarter-sessions, of any felony within the be- 
nefit of clergy, for which he or she is liable to be burnt in the 
hand, the court before which any person shall be so convicted, 
or any court holden at the same place with the like authority, 

** if such court shall think fit, instead of such burning, may iin- 
pose upon such otfeiider such a moderate pecuniary fine as to 
the court in its discretion shall seem meet. Or otherwise it 
** shall be lawful instead of such burning in any of the cases 
aforesaid, except in the case of manslaughter,' to order and 
adjudge that such offender shall be once or ofteiier, but not 
more than three times, either publicly or privately whipped; 
such private w hipping to be iiiffictcd in tlie presence of no less 
** than two persons besides the offender and the officer who iii- 
** diets the same ; and in case of female offenders, ( 1 ) in the pre- 
** seiice. of females only. And such line or whipping so imposed 
or inflicted, instead of sucli burning in the hand, shall have the 
** like effects and consequences to the party, with respect to any 
discharge from the same, or other felonies, or any restitution to 
his or her estates, capacities, and credits, us if he or she had 
** been burned or marked as aforesaid.” 

+ Sect. 13(j. But it is provided, par. 4. That nothing in this This statute .shall 
act shall abridge the said courts from detaining and keeping in not take away 
prison for any time not exeeeditig one year, or of committing to TO<?nt3id whip. 
** the house of correction for any time not Icss thaii six months, ping inAictud by 
or. exceeding two years, any offender as aforesaid ; but that such ^ Anne, c. 6. 
offender may, if such court shall think fit, after such burning or 
** marking, or after such whipping or line imposed by this act in 
** lieu thereof, be so detained or committed, and with such accu- 
mulated punishment in case of escape as before-mentioned.” 

Sect.\57. But as transportation has now become a common 
mode of punishment in clergyable felonies, it may be'^roper here 
to consider the statutes upon which that punishment is such case 
depends. 

Transportation. 

i* Exile or transportation is a species of punishment unknown sPecr.Williamsr 
to the common law of England ; and where it is now inflicted 37. and 460. 

it 

(1) The ponisbiiient of whipping female offenders is now aboUsbed by slat. 57 Geo, 3, c, 75^ Sea 
postca, Ut, ** Judgment.” 
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(t) 39 Eliz. c. 4. 
Rustarif statutes. 


429. 

K^nior, par* 2. 
page 36m 
(e) Kelyuge, 45. 
(d) Barrington, 
445. 


4 Geo. l.c. 11. 
Fur felonies 
M^ithiii clergy . 


For felonit ^ t \- 
cUuliil from 
clergy. 


Um-ivers of 
^U>lon gootls. 


See FoHiei , 73. 


The king may 
ciia|ieuse witii 
senleiico. 


To ha\e the ef- 
fect of pardon. 


OF TRA^PORTATION. 

it h either hy the choice of tl^ criminal himself, in order to 
escape capital ptiiiishment, or it is imposed by the express di- 
rection of some modern act of parliament: for no power on 
earth, except the authority of parliament, can send a subject of 
Fiiglaiid, iidHii^ven a criminal, out of the land against his will. 
The lirst introduction of it into our laws was in the reign of 
queen Elizabeth (6). But it seems to have taken place more 
nearly as now practised, about the time of the Restoration (c). 
After the establishment of English colonies in America, there- 
fore, it became in this country, as in all others which have had 
colonics, the most common sentence of criminals (cV 

+ iSVrf. 1.^38. Accordingly, it is enacted by 4 Geo. 1. c* H. 
** That where any person shall be convicted of graitd or petit 
larceny, or any felonious stealing or taking of money, or goods 
** and chattels, either from the person or the house of any other, 
** or in any other manner, and who by the law shall be entitled 
“ to the beiieiit of clergy, and liable only to the penalties of 
** burning in the hand, or whipping (i^xcept persons convicted of 
buying or recci\ing stolen goods, knowing them to have been 
** stolen), it shall and may be lawful for the com I before whom 
** they were convicted, or any court held at tlie same place with 
** the like authority, if they think fit, instead of ordering any such 
** offenders to be burned in tlie hand, or whipped, to older and 
•• direct tliat they shall be sent to America for the space of seven 
years.^’ 

+ Sect. l.'Jl). And it is further enacted, ** ’^Fhat wdiere any per- 
son shall be coiivieted of any oti'eiice for which death by law’ 
** ought to be indicted, or wiiere any oft'eiiders shall be convicted 
of crimes (excluded from the beiictit of clergy, and the king shall 
extend meicy to such off'eiidcr upon the condition of traiispor- 
tatioii to any part of America, and such intention of mercy be 
sigiiilicd by one of his majesty’s principal secretai ics of state, 
** it shall and may be lawful lo and for any court having proper 
“ authority to allow* such ottViiders the benetit of a pardon under 
the great seal.” 

'Y Scctm 140. And it is further enacted, That it shall and 
may be law'ful for the court as aforesaid to order and diicct 
any person convicted of buying or receiving stolen goods, 
** knowing them to be stolen, to be transported as aforesaid for 
the term of fourteen years, in case such condition of transpor- 
** tatioii bo general, or else for such other term as shall bo made 
part of such condition, if any time be specified by his majesty 
as aforesaid.” 

+ Sect. 141- Provided nevertheless, ‘‘ That his majesty may 
at any time pardon and dispense with any such transportation, 
** and allow of the return of any such oiTcuder or offenders from 
“ America.” 

Sect. 142. And it is further enacted, ” That where any such 
** offenders shall be transported, and shall have served their re- 
spective terms according to the order of any such court as 
** aforesaid, such services shall have the effect of a pardon to all 

" intents 
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** intents and purposes as* for tM^t crime or criin^ for which they 
** were so transported, and shall have so served as aforesaid.” 

i* Sect. 143. And it is further enacted by 6 Geo. 1. c. 23. 6Geo.t.c. «3. 
*' That all the powers and authorities given by tlut^bove act to 'llie power given 
" any court before whom any felons or offenders- tried for and ^*",g**‘^“*"* 

*' convicted, of any offenpes for which they may be transported to 
** America, shall and may bo observed and executed by any other 
** subsequent cougt with the like authority held for the same 
“ county, riding, division, or liberty, where such felons or offenders 
" w'ere tried an^* convicted, notwithstamliiig such subsequent 
“ court shaU happen to bo hold at or in any other term or place 
than that wherein such trials or conviction were or shall be.” 

+ Sect. 144. But the judges of assize, according to the cirojum- 8 Cico. 3. r. i.s. 
stances of the case, frequently reprieved convicts tried before of snh%o- 

them, tortile purpose oi applying to the crown Jor a pardon on fi^ionios osl. 
condition that such convicts sliould l)o trans]u>rted to America ; cIiuIimI dorgy. 
ill which case such convicts were obliged to lie in gaol until the 
coming of tlic judges at the subsequent as.size. To remedy this 
inconvenience it was enacted by 8 (ieo. 3. c. 16. ^riiat where any 
** offender shall be convicted of any crimes excluded from the 
benefit of clergy, and tin* judge bi'fore whom such otVeuder 
shall be convicted or coiideinned shall grant a reprieve for stay^ 
ing the execution of such ofleiider, and recoininend him to the 
" crown as an object of mercy ; if bis majesty shall be pleased 
to extend his iiu'rcy to sucth ofleiider on condition of transport 
tatioii to any part of America, aiul such intention of mercy 
shall be signified by one or more principal secretary of static 
to the judge so n^coinmeiidiiig ; it shall and may be lawful for 
** every such judge of oyer and terminer, or gaol-delivery, to 
-niukc an order for iiiiniediate transportation of every such of- 
fender, in the same inaiiiier as if such iiiteiitiou of mercy had 
been signified to him by a principal secretary of state during 
the continuance of the as.sizes at vvliich such offender was con- 
denincd : and such order shall be considered as an order made 
at such assizes t)r place, and shall be as cft'cctual to every in- 
** tent and purpose, and shall have all the same consequences in 
every respect, as any order for the transportation of any of- 
fender made by any justice of oyer an4||ermiiier, and gaol-dc- 
‘‘ livery, as aforesaid.” 

+ Sect. 145 . But the English colonies in America having se- igirjeo. 3.c.74. 
parated from their connection with Great Britain, the transpor- Of tranuporta- 
tation of felons to that country became impracticable; and it 
was therefore enacted by 19 Geo- 3. c. 74. “ That when any t 
** person at any session of oyer and tcriniiicr or gaol-delivery, or 
** at any quarter or other general session of the pcac€Hq|Englalid 
** or Wales, shall be lawfully convicted of any grand or petit lar- 
ceny or any other crime for which he or she shall be liable by 
** law to be transported to America, the court may order and 
" adjudge, that such person shall be transported to any parts 
beyond the seas, whether the same be situated in America or 
elsewhere, {n such and the like manner and for any term of 
years, not exceeding such and the same term as and for which 
" such person was liable to be transported to America.” 

Sect. 
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IV former laws 


(a) Hus statute 
aply relates to 
TOO olTfiicc of 
returning from 
transportation. 


-Sect-. 14& Aifi it » further Ukacf^, pat.^' **That where 
** any person so convicted, shall, in consequence tbOieof, be or* 
" dered to be transported beyond the seas ^ — or if his. majesty 
•* shall extend the royal mercy to any offender convicted or at- 
tainted ofiMiy felony, by wMch he or she is excluded from the 
" benefit of clergy, or of such statutes as arC ’'equivalent there- 
unto, upon the condition of transportation' t(r<ai|y^parts beyohd 
** the seas as aforesaid ; then, and in any such'ca^s^velrjdurs now 
" in'forcc with regard to the transportation ofNirhnithds td Ame~ 
" rica, and, particularly, the 4 Oeo. Lv c. 1 1*. thet^ IV c. 23. 
" the 16 Gcu. Q. c. lA. (a) and the 8 Geo.‘3!^c. Idl^^hstll be in 
•* force, take place, and enure, as if the same had bdhn 'Specially 
“ recited in this act.” • \ 


i*. Sect. 147. Dy the above statute the king was empowered to 
appoint three supervisors for the purposes of purcha8ing..grouiid, 
and to erect thereon two substantial houses, to be called .Peni- 
tentiary iloiiscs, fur confining uiul employing convicts. , 


Piin'ihhmf'iit in 
lit-it of transpur- 
taliuth 


-^6) Thorefort’on 
conviction, (lie 
ttpc of the ortVii- 
drr isalwayn in- 
qiiireii of, and 
iccorded by the 
dork of the as- 
•miact, &.C. 


Hard labour on 
board the hulks. 


•f* Sect. 148. But it is fiirthei* enacted by the said slatutc« par. 
27. ** That where any male person, at any session of oyer and 
leriniiier or jjaol deli\ery in Hii^land,or jjjreat session in Wales, 
shall he lawfully convicted of grand lareeiiy, or any other 
crime, except petty larceny, for which he shall he liable by law 
“ to he traii.sported to any parts beyond the seas, the court be- 
fore whom any .such person shall be so convicted, or any other 
com t hohh ‘11 at the same place with the like authority, may in 
** the place of such punishment by transportation order and ad*- 
Judge that such person^ a])pearing to he of competent age (/>), 
and free from any bodily inlirmity^ shall he punislied by being 
kept on board ships or vessels properly aceommodated;for the 
** security, employment, and health of the persons to he conlincd 
** iheivin ; and by being employed iii hard labour in the raising 
** sand, soil, and gravel from, and cleansing the river Thames^ or 
** any other ri\or navigable for ships of biirtbeii, or any port^ 
‘‘harbour, or lia\eti in Kiiglaiul, such river, port, ^harbour, or*^ 
haven, being prexiously approved and appointed for that pur- 
** pose by an onler of privy couneil, or any other service fcHt the 
“ benefit of the navigation of the said rivers, port^, harbours, or 
“ havens, or in any otiiejy>nbIic w^orks upon the banks or the shores 
“ of the same, under thVinaiiagemeiit and direction of such super- 
“ iiitendaiit as shall bo appointed for the Thames by the justices 
“ of Middlesex, and for other rivers, &c. by the Justices of the 
county where tliey are situated, or of such counties adjoining 
“ the same as the council shall direct, at their quarter-session, 
‘•'for such term, not less than one year, nor exceeding five years ; 
“ or in case such otVender slrill be liable to be transported for 
” fourteen 'years, not exceeding seven years, as such court of 
*• oyer and terminer, and gaol-delivery, shall think tit to order and 
“ adjudge.” 

i* Sect. 149- And it is further enacted, par. 28. “ That where 
any person shall, at any session of oyer and terminer, or gaol- 
delivery, or great session of England or Wales, be lawfully 
“ convicted of any robbery or other felony for which he or she 
“ shall, by law, either under this statute, or under any other sta- 

“ tute 
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** tmte nov ia force* or heiieafit(||to be mede* lieUe.to suffer 
" death widkout benefil of clergy, and hts najes^ shall -extend 
** the royel mert^ to any such offender upon condition of being 
** kept to hard labour, during any specified tenn*^ any Peni'> 

**tentiary House to be erected pursuant to th4lwct*>or such 
** offenders luales* ^pou condition of being kept to hard 

** labour darii^(aiwepdcinediterui, in the custody of such super* 

" intendant^s aft^s^d, for the benefit of the said navigation ; 

'* and such iniijetttion of mercy shall be notified in writing by one 
^ of the pvhieiptt secretaries ot statu to tiic court in which such 
“ offender'Shall be* cditivictud, or to any other court of the same 
** place withithe nke authority; or if no such court shall be sit- 
*' ting, thefLto any Justict' of oy<“r and terminer, or gaol-delivery, 

“ or justice of great sessions, by or before whom such offender 
" shall have been convicted or condemned ; such court of jus- 
tice may and shall, immediately on receiving such nutificutiuii* 
allow to every such offender the heiielit of u conditional par- 
" don, in the same mannt-r as if there \\ as a eonditional pardon 
** under tiic gieat seal ; and may and shall «»rtler that every such 
“ offender shall he kept to lianl labour in such Penitentiary 
“ House as aforesaid, or in the. custody of such snporintenilaut 
" as aforesaid, for tin; lime specified in the iiotilication from such 
“ secretary of state,” (1) 

The statute of Mi (Jeo. .T. c, 27* eiitith“<l, “ An act to amend 
the general laws relative to the transportaion of offenders,” re- 
cites a former statute i.'i (»eo. e, (which repealed a stat. 

2‘t tieo. y. e. and that “ it is expedient that the regula- 
“ tions anil provisions of the said act, and that certain of the ac Co«..1.c, *7. 

“provisions of two several acts, passed in the nineteenth,,,,.,, 

“and twenty-fifth years respectively of the reign of his late iru-s io*thn* 

“ miycsty, f If) fJeo. .*>, c, 7 t. (Jeo. ,‘), e. -Ki,] relating to the irnn»|M>rtBtionof 
“ trati^ortation aiwl removjil of ottVmlers, should he continued ;” 

“ and tM!n enacts, “ that tin* .said recited ai’t of the hist session * 

“ of 'parliament shall be and the same is hereby rontinued, so 
“ far as relates t«> the repeal of the said therein recited act of 
“ the twenty-fourth year of his lati* majesty, 24 (ieo. ‘1. st. 2. 

“ c. 36 i and from and after the passing of' this act, it shall be 
“ lawful for the court before \\Iii<-h any person or persons shall It uliall be lawful 
“ have been or shall he convicted at any aession of oyer and ter- (“i" t*'«y"urtbc- 
“ miner, or gaol-delivery, or at any (piarter or other general ck” W trb-d wh"' 
“ session of the peace to be holden for any county, riding, ilivi- »ball be liable lu 
“ sion, city, town, bniough, liberty or place, within that part of 
“ Great Pritain called Hngland, or at any great session to be holden |!er»ort«'tran*- 
** for the county-palutiiic of Chester, or within the principality of portaiion, &c. 

“ Wales, of grand or petit larceny, or any other offence for which 
“ such person or persons shall have been or be subject tb be 
“ transported, to order and adjudge, or any subsequent court 
holden at any place for the same county, riding, division, 

" city, tow n, borough, liberty, or place respectively, with like 
“ authorify, to order and adjudge, that such person or persons 

“ so 

(l)Thi.stalute was temporary and continned in portation, however, were agam re-enacted by sUliite 
force until the 1st of June, 1799- It was subse* of 66 Geo- 3. c. ^7# which last act was to be iu 
quenUy to lU e^tinent continued by stat. 24 Ceo. force until the mouth of May, 1821 ; and by stat. 

T *' Cco. S.c,6. 1 Gen. 4, c. 6. further continued for two years, 

unifi Jane^ 1799o The provisions respecting trans- and until the end of the next session of pHrliameut. 
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** so conTicted sforesaiu, suamw transported b^ond the seas 
** for fiii^ terra not exceeding me number of years or terra 
" for which such person or persons is or are or shall be liable 
• , by any lai/^o be transported ; and in every such case it shall 
" and may bnrawful for his majesty, by and with the advice of 
*• his privy council, to declare and appoint any other place or 
" places, part or parts beyond the seas,' in addition to such as 
shall have been heretofore declared and appointed by his ma- 
jesty for that purpose, either within his majdsty*8) dominions, 
" or elsewhere out of his majesty’s><domiiuon^ to which any 
" such felons or other offenders shall* be donveyed or trans- 
** ixtrted ; and such c.turt as afore8aidr'*is hereby authorized 
and required to order su^i offenders to be transferred to the 
*' use of any person or persons, and his or their assigns, who 
shall contract for the due performance of such transportation ; 
** and w’hen his majesty, his heirs and successors, shall be pleased 
** to extend mercy to any offender or offenders, who hath or have 
*' been or shall be convicted of any crime or crimes for which he, 
she, or they is, are, or shall be by law excluded from the be- 
** nefit of clergy, upon condition of transpoi tation to any place 
" or places, part or parts beyond the seas, either for a term of 
** life or any number of years, and such intention of mercy shall 
be signified by one of his majesty’s principal secretaries of 
** state, it shall be lawful for any court, having proper authority, 
** to allow such offender or offenders the benefit of a conditional 
pardon, and to order such offender or offenders to be trans- 
ported for such term of life or years as shall be specified in 
such condition of transportation as ^ ^oresaid, and to make such 
order of transfer as aforesaid ; and when any offender or of- 
‘‘ fenders hath or have been or shall be convicted of aojjr crime 
or crimes for which he, she, or they is or are by law excluded 
die benefit of clergy, the judge before whom such ofleoder or 
offenders shall be convicted, or any justice of the kiug^irbcnch, 
" common pleas, or baron of the exchequer of the i^gree of the 
coif, in case the said offender or offenders shall have been 
tried in any court of oyer and terminer or gaol deliv^’ in 
** Kngland, or any justice of Chester or Wales, in case thd^aid 
offender or offenders shall be tried and convicted W’ithin any 
of their respective jurisdictions, shall, on such intention of 
mercy as aforesaid being signified to him by one of the said 
** principal secretaries of state, make an order for the immediate 
** tranraortation of such offender or offenders, and for such offender 
or ofieiiders to be transferred as aforesaid, in the same manner 
** as if such intention of mercy had been signified by one of the said 
** principal secretaries of state during the continuance of the assizes 
** or sessions at which such offender or offenders was or were con- 
** denined, and such order shall be considered as an order made 
** at such assizes or sessions as aforesaid, and shall be as effectual 
" and have all the same consequences as any order for the 
transportation of any offender or offenders made by any jus- 
** tice of oyer and terminer, great session, or gaol delivery, for 
** any county, city, liberty, borough, or place, during the continu- 
" ance of the assizes or sessions ; and such person or persons so 
** contracting as aforesaid, his or their assigns, by virtue of such 

“ order 
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** order of transfer as aforesaid have a ih'^the ser> 

** vice of such ofteiider or offenders, for such terlii of life or years 
for which such offender or ofl'enders sliali hatve been ordered 
to be transported,” — Sect. o. 


By the above acts the punislinient of transportation was in- 
flicted only in cases of larceny or receiving stolen goods. In two 
other cases of felony, where the parties were entitled to clergy, 
and liable only to imprisonincnt, and in larcenies, S(,c. since the 
abolition of burning iu the h^nd, to a small line, the legislature has 
thought proper to interfere and inflict trans})ortatioti ; for it is 
enacted by slat, 3 Oeo. 4. c. o8. 'riiuLfroin and after the passing Porsons con- 
of this act, whenever any person shall be lawfully convicted of 
the offence of manslaughter, such person shall not be liable to inms- * ^ 
** be burned or marked in tlie hand, or in any part thereof, but poriod fur lifr, 
such person shall be liable to be transported beyond tlie seas for 
** the term of his or her iiutiirul life, or for any term of years, as the 
** court before which any such person shall he convh'.ted shall ad- 
judge; or shall be liable, in case tlie said court siiall think fit, to 
** be imprisoned only, or to be imprisoned and kept to hard labour 
** ill the common gaol, house of correction, or penitentiary-house, 

** for any term not exceeding three years; or shall be liable to 
such a pecuniary fine, as to the said court, in its discretion, 
shall seem meet; and such line or other piiiiislinient imposed 
by virtue of this act, shall have the like: elfeets and consequences 
to the party on whom such fine or other punislinient shall be 
so imposed, with respect t<i any discharge from the same or 
** other felonies, or any restitution to his or her c^slati^s, capacities, 
and credits, as if he or slu* had continued liable to the former 
puiiisj^eiit of burning or marking in tin* hand, and had suf- 
** fered.dueh former puiiishmeiit.'’ 


Audll^tho case of polygamy it is eiiartud by stat. .'lo Geo. iJ. 
c. 67.;iiitituU*d, “ All Act for njiidoring iiioro (dlVrliial an ac:t I’crxons con- 
passed in the *first year of the reigu of King James tlie I'irst,” "* •>'«’*- 
(1 .Tames 1. c. 1 1.) recites that, “ the puiiislimeut of persons eoii- 
victed^'^pf felony under or by virtue of that act, has not proved ment sis ihuso 
eflcctiial to deter wicked and evil-disposeil |>crsons from being w''" ‘■"*** 

guilty of the offence therein described and then enacts, “ That 
** if any person or persons within his Majesty’s doiiiinioiis of 
“ England and Wales being married, or which lu^reafter shall 
** marry, do at any time, from and after the pacing of this act, 

“ marry any person or persons, the former busbaiul or wife being 
“ alive, and shall be in due manner convicted thereof under the 
“ said act, shall be subject and liable to the same penalties, 

“ pains, and punishments, as by the laws now in force pcriKin.s 
“ are subject and liable to, who are convictcil of grand or petit 
" larceny.” — Sect. 1. 
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CHAP. XXXIV. 


(a) Chap. 2.S. 
sect. 102 to 

(h) Sect. tun. 
1.J7. 


OF PLEAS IN ABATEMENT. 

And now I come to Pleas in Abutoiiicnt. 

Having already considert^l tlieiii so far as they particularly 
relate to appeals, indirtinents, and in forma tions, in the several 
chapters coiiriMiiiiig tlteiii; and having sliewn what pleas are 
good in abatement of an appeal (//) ; and, tliat an appellee may 
plead as many of them as he ph*:ises, unless they be repugnant to 
one another, a.ul afterwards take the gt neral isssue (/>); and, that 
the same matters may be ph^aded to an appe^al on an arraignment 
*■*' thereon at tin? suit of the king, as on an arraignment at tlie suit 
(#0 Scci. 6a. to party (< ); and in the samii idiapter, what misnomers, &c. 

may be pleadtnl in abatement of an indietinent (('Z) ; and, what 
pleas art? good in abatenu'ut of an information frO ; and having 
also coiisideretl ih initirets in ahateinent ( / ); i shall in this place 
take notice only of the fcdlowing particulars. 

Suet, I. I’lifs r, ^riiat it hath he(*ii hohh ii (g'l, that it is no 
g<iod plea ill ahateinent of an indictment, as it is (d' an appeal (/r) 
or information (/), that there is anotlu r iiiili(‘tnient against the 
defendant for the same olfeiice. iUit in siudi (A) a case the court 
ill discretion will cpiash the first indictment, if any fault can be 
found it. 


71. 

(f) Chap. ^?6. 

6:i to iif>. 
(/) CliHp. ;>i. 
sect. 5 lo 7. 


1 Jones, 

VJ9. 

C. Car. I 17. 

(h) Cl,. - 
sret. I'Jo. 

(i) Cli. 96. 63. 

(fc) C. Car. 147. 

:i Hurr. IKta. 

1 .fours, Vide llie case of Jnliu Swan and KUzalnnli JrliVrii.'!, Fibster, UVi, 106* Abo Rex r. 

Stratton, Uon^luii, 940. 

(/) Vid.? c. 2:>. 
sect 70,71. 

(m) Sum. V'lJ. 

2 Hale, 176. 

2:m. 

C, Car. .’.71, 

:i72. 

(n) Vi lie c. 23. 
sect. 4. 1:13. 


as. 11. T^li>uo. 93. 
4 Comm. 


State Tr. 51. the Earl of 


Sect.*Z, SixoNiH.Y, 'riiat whore an indictment of a^^pitul 
crime is abated, for a iniMiomer of the tiefendanfs (iQi^liristian 
name, the court will not dismi.ss him, hut cause hiiti be in- 
tlicted fic NOVO (///) by his true iirntie, and arraign him again on 
such new iiuiietmeiit. l"or 1 lake it lo be settled (n) 3t this day, 
that regularly a tiefeiidant >hall not he dismissed for an iusufti- 
cienev in an indictment or an appeal for a capital crime. 

c. 93. see. 0, 10, 

11 Con. It If. 4. 11. Fit/. Mi.'.iio. IH. Corone. 
lluiibury's cuHC. Sec the hooks riled c. 93. .sect. 11, 

*SVr/. Thirdly, That a defendant appearing gratis, and by 
attorney to an inforuiation, may (o) plead a misnomer in abate- 
ment, as well as he tiad ajipeared in proper person ; for if he 
be iiot4hc person intendeil, the attorney-general may reject the 
plea and sign jiidgiiieiit on a ///7//7 rfiiit. 15ut if he accept the 
plea, he theiei»y admits liiiii that pleads it to be the person con- 
cerned to make a defence, and therefore shall not afterwards say 
that it doth not appear but that the plea might be put in by a 
stranger. 

Foster, t6. Sect, 4. Fourth L'lU That a plea in abatement of the Jurisdic- 

tion must be pleaded before the general issue. 

Sect, 5. By, 4 Sc 3 Ann. c. 1(>. s. 11. ** No dilatory plea shall 
be received in any court of record unless the party offering such 

. •* plea 


(o) Ailj. rriu. 
4 (it’o. I . King 

«ncl Wosthv. 
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“ plea do, by affidavit, prove tlrfl^ truth thereof, '6r shew some 
'* probable matter to the court to induce them to believe that the 
fact of such dilatory plea is true." 

Sect. 6. And therefore it seems that a plea in abatt^ent in an Strs». ii£i. 
information /jito warranto ought to be verilied. 

Sect, 7. It seems also that it is not necessary to verify a plea 
ill abatement of an indictment of high treason on a trial at bar, 
but that on an indictment in the ordinary course it must be .tBurr. nit7. 
verified. 


CHAP. XXXV. 


or THE PLEA OF AUTIIEFOITS ACQUIT. 


Pl 15AS in chiel* are oitlicr, in bar; or, llic general 


As to Pleas in liar, having shewn aln*acly, wlial pleas of (his 
kind to an appeal are good, \vhi<*li shew that the plaintiff iiad nc'vtn* 
any right to bring it i^a): and wlu^n' a n‘lra\it, nonsuit, diseoii- (<»> ( ii. v,'. 
tiniianee, or abutcuneiit, of one appeal may be jdeadt'd in bar of 
another (A) : and where the bringing of an appt'al against one (A) Scit. iji in 
person will be a bar to a subsecpnuil one against anotluu' person 
not naincd in the fu st (e) : and where a ielea.se? will bar an ap- (<•) Sert. lai. 
peal (fi): and whore an appellant may he barred as to one ap- 
pellee, and continue his suit again.st tin* n‘st (e) : and what pleas ( /') spJi. in7. 
of this kind are consistent with the general is.suc {J ) : and what (i{)Cli.y6. 
is a good plea in bar to an information (g): s. (34, o >. 


I shall ill this place only consider, 

1. The plea of antrcjoits acquit. 

2. The plea of anirefuits attaint^ or couvicl. 
The plea of a pardon. 

And First of the plea of auirefoits acquit. 


Sect. 1. The plea of autrefoits acquit is grounded on this (fc)s. p. c. 
maxim, (/i) that a man shall not be brought into danger %f his 
life for one and the same offence, more than once. From whence 
it is generally taken, by all the books, (?) as an undoubted conse- 
quence, that where a man is once found “ not guilty^^ on an in- 
dictment or appeal free (A*) from error, and (/) well commenced 
before any (m) court which hath jurisdiction of the cause, he may, nt'c«rronc, ii. 
by the common law, in all (n) cases whatsoever plead such ac- Crompton, iii. 

auittal fO Sco the an. 
quiliai iLoritiesritcfl 

all the other parts of this chapter, and 5 E. 3. 25. (k) Infra, sect 8. (1) Infra, 9. (m) Infra, 10. 
(n) 25 E. 3. 44. Ab. F. Corone, 136. 41 Assizc,9. Ab. F. Corone, 220. P. Coronc, 120. 2 Leo- 

nard, 161. Infra, sect. 14, 15. 47 E. 3. 16. Ab. F. Corone, 104. B. Appeal, 14. 
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4 Coke, 40. 4;> 
to 47. 

9 11.7. 19. 

V. PanJ. 3. 

*B. Appciif, 9. 
12. 89. 
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'* ^ittid ih bar of any aubae^ent nUidicinietit or appeal for the 
'same crime. 


The •eveial 
hee^s wider 
whkh thii title 
ieaNuidered. 


But for the more distinct understanding hereof I shall particu* 
larly coniSler, 

1. How far he s^ho pleads this plea must be ready to produce 
the record of Bis.^rmer acquittal. 

2. Where a variance between the record of the former ac- 
quittal and the indictment or appeal to which it is pleaded, may 
be helped. 

3. How far other discharges of a former prosecution have the 
same effect as an acquittal by verdict. * 

4. How far it is necessary that the indictment or appeal in the 
record of acquittal be free from error and well commenced. 

5. Whether an acquittal in any court which has a jurisdiction 
be sufficient for this purpose. 

a. How far an acquittal of a person as principal will bar a sub- 
sequent prosecution against him as accessary ; et t cotiverso, how 
far an acquittal of a man as accessary will bar a prosecution 
against him as principal. 


7. How far the law is altered in these respects as to an indict- 
ment of death, by .S Hen. 7. chap. 1 . 


As to the first particular, viz. How far he who pleads this plea 
must be ready to produce the lecoid of his former acquittal. 

(<»)S.P.C. 105. Sect. Q. 1 take it to be (o) agreed, that such plea being a plea 

recoril not in the custody of, nor the propel ty of, 
243, ’ him that pleads itt there is no need to plead with jprofett mb 

i\ C’oronr,33. pede (1) sigilii : (/>) but the defendant shall ha\e a {q) given 
^ bring it in. And there is in Hiook a note of a (r) case in 
lUntd, 385. time of Kdward the Thiid wherein a plea of autrejoita acquit 

•eems rontrary. w'as disallowed, because flie defendant shewed forth the recoid 
180^*’ ^*** when he pleaded it; and the book gives this reason, *• That the 
Soc the chapter record ought to come befoie the court by writ.” 
of Pardon. (^) Co. Litt« 128. F. Coronc, (r) B. Corone, 218. But 26 Assize^ 15. Ah. F. 

Corone. 189. 11 H. 4. 41. Ab. F. Moii. de Fails, 128. R. Cor. 29. 9 H. 7. 19. Ab. B. App. 89. 

accni contrary. 

<0 2 Keble, As to the second particular^ viz. Where a (s) variance between 
the record of the former acquittal, and the indictinent or appeal 
to wMch it is pleaded^ may be helped. 


(«) 14 H. 7. 2 . Sect. 3. I ^^e it to be clear, that if the nature of the crime be 
6*)^* P C^ios. substance the same, a variance may generally be helped by 

Summaiy,*246!* proper (#i) averments. And therefore if a man be named in the 
See Conn's first 

case, CSises 
Crown Law, S55. 

(t) The Pe$ SigUU is thus described by Lord limes, ia oar old books. U which is the 
'^Qlue. “ The great seal,” he says, ordinarily con- " impression of^ the king^s arms in the figure of a 

** sjsta of two impressions, the one the Tery great ** target which is used in matters of smaller mo* 

** sed itself, with Urn king’s effigjies enstampt on it, ** mmtC as certificates, which are usnally pleaded 

** the other is commmily called pc* and some* *• supped* SigUfi.” — P. C. p. 171.) 
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first record yeoman, and second gentlema< 9 ^tt||f^m» (») (*>KeHir«j.^ 
dear, that he may make g<^ the variance, with an 4y^ari9e|jilj^diat 
he only was meant finder eadi addition. 

Also if a man be acquitted of an indictment or m(P'der or rob- 
bery ctgnsdam iy) ignoti, and afterwards arraimed on- an indict- 
ment for the same met, describing the person killed or robbed by 
his proper name, yet it hath been holdcn, (^) that _^he may plead 
the acquittal in bar, averring that both the indictments are for the 
very same felony. 


(y)Sup<e.95. 

•• 75 » 

(s) Keilw. 35. 
Dyer. 285. 

F. Coro«c,^59. 

(a) 36 Ass. 15. ** 
Ab. B. Cor. 98. 
F. Corone. 98. 
Cronip. 113. 

S. P. C. 105. 

3 Hnle. 344. 

11 II. 4. 41. 

Ab. F. Mon. dc 
FaitSi 138. 

B. Vaiiniice, r>l« 
B. Coroiie, 39. 

1 UolbdiMSa. 

{It) Siitu. 346. 

S. P. C. 105. 
(Vomptoii, 113, 
(r) Sub. Slit. 1. 
^ infra, ». U, 9, 
10 . 

But if lliert* be no olhcT >ariance liolwecn llie first and second (d) Dyer, 305. 

iiiclictineiit but only as to llic (rf) limes when llu; ciiinc is alleged 

to have been connnitteeb <>i‘ 8.s to the (r) plac€*s being both in the Aw/t , 55. 

same county^ there is no doubt but that regiilaily it may be lielped Ab. F.Cor. 179. 

by an avorinciit that the felony in both is one and the same^ bo- J*- 

cause neiUier the time nor place laid in an imlicUnent, &c. are U. Cor.* 29. 

niateiiarnpon evidence, so that the defendant he proved guilty Viiri.imc', Si. 

at any other (J') time before the iiulictmcnt, or at any other 

place ( trithill the county. And it is holrleii by (/i) Statind- 25 * 1 .;*!^? s'. 44 . 

fonle, that an acquittal of murder in one county may be pleaded Ab. F.Cor. 136. 

in bar of a subsequent indictment in aiiotlici county for the same 

J * ^ Ab. F.Cor. 166. 


Also if the person killed be described by bis proper name and 
surname in the first indictment, and by the same Christian but by 
a different surname in the second, yet it hath been (n) adjudged, 
that he may* plead an acquittal on the first in bar of the second 
indictment averring that the person $0 ditlerenily named was one 
and the same person. But it seems (/>) adviseable in such case 
to add a further averiueiit, that tlie person killed was known ns 
well by the name in the first, ns by that in the second indictment, 
for if he were never known by the iiamedn the first indictment, 1 
much question whcil^er the defendant could be found guilty upon 
it ; and if he could not, it seems plain that his life having never 
been in danger by it, the acquittal upon it (c) cannot be any bar 
to a subsequent indictinont. 


murder. 


Crotiiptoii, 113. 


(e) Suiii4't46. 3 Halo, 315. S. P. C. 105, 106. (J") Summary, 364. Salkcld, 388. (^g) See the 
chapter of Evidence ; «nid Summary, 364. (k) b. P. C. lOo. Sec Cromp. 13. 


Hut this seems questionable, because all indictments are local; 
and therefore if the first were laid in an improper county, the 
defendant could not be found guilty upon it, and consequently 
was in no danger of his life, and therefore (t) cannot plead an ac- 
quittal upon it in bar of a subsequent indictment in the proper 
county. But if the first indictment were in the propemeounty, 
the second cannot but be in an improper one, and consequently the 
defendant, not being liable to be found guilty u]^n it, cannot be 
said to be reduced by it to the inconvenience of being twice 
brought into dagger of his life for one and the same offence, the 
avoiding of which inconvenience (k) seems the chief inducement 
for which the law allows the plea of autre^Us acquit. 

Sect. 4. But if a man steal goods in one county, and then carry 
Uiem into another, in which ^e it is certain (/) that he may be 
indicted and found guil^ in either, it seems very reasonable, that 
• an 


(0 Vide Met. 1. 
8, 9, 10. 


(/c) Sup. »ect. 1. 
8, 9, 10. 


(0 Sup. c. 2.V/ 
sect. 47. c. 35. 
beet. 38. and 
B. 1. c. 19. 
p. 151. 
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I^O»)4lA9siae,9. 
F, Coroiie, 

Blit this is left 
^idoubtful, S. P. 

> C. 105. 106. 
Sumniary, 246. 
Crompton, 112. 

Coroiio, i:39. 
4 II, 7, 5. 

F. Coruue, 62. 

(n) Sii]). c;. to. 
BC(± i.I. and 
c. 10, wet. 25, 
and c. 29. s. 65. 

(o) 4 n. 7..^. 

F. Curouc, 26. 


(ft) 26 Ass, 15. 
Ab. F. Cor. 169. 
II. Cur. 98. 

41 Mpw, 9. 
Ab.F.Cor. 220. 
(if) :i Ash, 15. 
All. F.(*or. 166, 
SiH* sect. 6. 
(r)y II. 7. 19, 
Ab. II. App. U9i 


(*) V’ide II. Cor, 
l.]9. ot 1 10. 

F. (*411 OIK* , <52. 
S. P. C. 10(1. 

2 16. 

3 Halo, 215. 


(i) Viile Slip. 

e. 23* Hoct. 55, 
56. 


(fO 2 IVich. 3. 

14. n. 

B. Appt.il, 121. 

Vide luliM, 

C. 36. sect. 7. 

(jr^Co.Litl.M6. 
51 Rub. 3. 14, 

15. 

(ft) 3 Inst, 213. 
Siiin*iiar} , 246* 
2 liuJe. 246. 
Foster, 325. 

(a) S. P. C. 105. 
Suiuniary, 244. 
B. Coronc, 11. 


an acquittal in the one county for such stealing may (m) be pleaded 
in bar of a subsequent prosecution for the ^me stealing in ano> 
liter county, because the defendant may be altogether as well 
convicted in the one county as in the other ; and therefore if he 
could not b^r the second prosecution by the acquittal on the first, 
his life would be twice in danger from that which is in trutli but 
one and the same offence, and only considered as a new one by a 
mere fiction or construction of law, which shall hardly (n) take 
place against a maxim made in fhvour of life. And as to the (o) 
objection, that the jurors of the one county can take no manner 
of conusance of what is done in'thc other, and consequently can- 
not try wlictlier the felony whereof the party is indicted in the 
second county be the very sanic^ith that of which he is acquitted 
in the first, it may be answerra, that it \ippears -from the old 
books, that anciently the judges often satisfied themselves of the 
truth of an avernieqt that the offences in both indictments were 
the same, by (p) viitucsses, or by an (^) inquest of office, without 
putting it to a trial by jury, upon an issue joined, on the denial 
thereof b^ the prosecut<!(r, which seems (r) to have been of later 
years the usual method. But granting tljj^t it is to be tried by 
such jury, 1 do not sec how it follows, that because they cannot 
convict a defendant upon evidence of a fact done out of their 
own county, therefore .^ley cannot collaterally inquire whether an 
ofieiice laid in their own county be in substance the same with 
that done in another, since it cannot be denied but that in abun- 
dance of cases a jury of one county may receive evidence of facts 
done ill another. 'I'o which magF added, that in the Year- 
book of 4 Hen. 7. pi. o, w’hicli is the (s) chief Authority for the 
contrary opinion, it is admitted that an acquittal of an appeal of 
larceny iVk the one coiiiiU , may be pleaded iii bar of a anbscqueiit 
appeal in the other; because such an appeal intitics the plaintiff 
to A restitution of the goods, whereof being once barir^ he is 
barred for e\er. But granting this to be a good reason, which 
yet it seems difiiciiU to make out, the scry same may be said at 
this day as to an iiidietiiieiit, whicli, since (0 lien. 8. c. 11. 
intitles the prosecutor to also. Besides, taking the 

law us it stood foinierly, w'liy may not a jury of one county try 
whether a felony therein indicted he the same whereon the party 
was before aequitted in another county, in the case of a second 
indictment, as well as of a second appeal ? 

Sect. 5, It seems (u), that it is no plea to all appeal of larceny, 
that the defendant hath been found not guilty in an action of 
trespass brought against him by the same plaintiff for the same 
goods larceny and trespass arc entirely different. 

Also it secninm general (x) rule, that a bar in action of an iiifc- 
riur*iiaturc will^ot bar another of a superior. 

Yet it seems, ( v) that an acquittal in an indictment of murder 
will be a good bar of an indictment of jpetit tieason, because both 
offences arc in substa^e the same. 

But it is clear, that an acquittal of one felony is (z) no manner 
of bar to a prosecution for another iii substance different, whether 
committed before or at the same time with that of which he is 

acquitted ; 
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acquitted; and therefore if a inan commit a burglary, and steal 
the goods of A. and B. and be indicted for the burglary and steal- 
ing the goods of Arand acquitted, it hath been adjudged, (ei) that ^a)KL<ly. 30.52. 
he cannot plead such acquittal to an indicttiieiit tor stealing the 
goods of B. But it seems, agreed, that 'he may plead it to a 
second indictment fur tlie burglary (1). 

As 


(l) The cases, however, in which lht%^iuctrinc 
was established have been since denied to he law 
in a case of Vandcrcoiii and Abbott. 'I'hc prisoners 
were indicted for barglariuusl v breaking and enter- 
ing the dwelling-hoiiso of Merial Nevill and Ann 
Nevill, &c. with intent to steal their gootU therein 
being; to wbicli they pleatled aiitrefoits upon 

a former indictment, chargid^ the' suine with 

tliis diflTereiicc, that instead of ilie hronkitig, &c. 
being laid wkh httent to steal, &c. (he intlictinent 
charged an aetual stealing of certain goods of Merial 
Nevill, and certaiirother good.s <»f Ann Nevill, and 
certain other goods of one Susanna Ciihbs, and con- 
cluding with an uvernient <»f the identity of the per- 
sons, niid that the (wo indictments \>eie for the 
same burglary. The case was argued upon dc- 
nuirrc'r before all the judgel, and tln'v iimtuimotisly 
held the plea bad : the grounds of w Inch judgment 
wore afterwards slated by llnller, J. at the Old 
Hailey, in June, l7p(i. He begun by observing 
that <111 tluVpait of the jiri.soiuTs it ua^ conteiideil, 
that as the dweHing-house mentioned in the two 
imiictineiit.s, ami (he timi's ineiitioned in ea<*h 
when the ollence was coniiuitled, were the same, 
thenTore the fiftViice wa-» (In* .*-:niie, ami the 
acijuiltal on the foriii<*r imiictiiient a hm^o tin* pre- 
sent. And furtlu'ivih.it hiirglary was itehned to he 
a feI<»irnMi<« breaking and I'ideriiig <if a iiuinsion- 
house ill (hg night-tiu.o, to he coiiipletecJ hy felony 
or an inlelltioii to coininit it ; and that tw<i case.s 
in KelMigc were relied on in .siipportof tlm plea <if 
aiitrefoits ac(;uit. (After slating the two iinlict- 
ineiits ho ‘proceeded) ; 'J'lie qiirsticni is, AVIn’lher 
the .several nil'i'iiees tleserilx'd in the two iiidict- 
iiieiits Ctlii be said to be the same i 'I hat there was 
only one act of breaking the InniNe, and a felony 
committed only at tShc tiim*, iiin.st on this n*cc^l 
be taken to be clear: hut that does not deci(le’^ll|b 
i|uesti<%^ 

The crime of burglary is of two sorts Ist, break- 
ing and entering a <lwelliiig-hoti.*>e in th.* iiight-tiiiic, 
and stealing -goods tlnTe: t/d, breaking and enter- 
ing a dwelling-huu.se in the night-time with an in- 
tent to commit a fffionx, though that fehiiiy la* not 
committed* The circtiiHitaiice of breaking and en- 
tering Uie dwelling-house is roiiimoii and e.ssential 
to bdtb, but it docs nut of itsrlf constitute the. 
crime ill cither ; for there must he a felony coin- 
inittcd or intended, without one of which the crime 
of burglary does not esi.st ; and the^e oir<‘iK'e.s arc 
so distinct iH' their pature, that evidence of one will 
not support an indictment for the other. For ex- 
ample, if a man he indicted for breaking and en- 
tering a house in (he night and stealing goods there, 
evidence that he broke, &c. and intended to steal 
goods, or qi-commit any other i^^dony, would not 
support th^ indictment. In Aie of.the present 
prisoners, Ilie evidence applicable to the indict- 
ment now . depending, wkich is for breaking, &c. 
with intent to ste^ was not evidence to prove the 
Ant indictmentfor breakliig, &c. and stealimKoods. 
Then if the crimes are to dUtiDct that evidme of 


one will not wpporl the other, it is inconsistent 
with reason to say that they are so far tlie same, 
that an actpiiiial of oiw shall be a bar to a phow- 
cution for the other. Neither <lo legal aiilhontics 
supptirt such a pr*»pusiiion. The two coses quoted 
on bch.ih‘of the prisoners wcrc Turner s Cast*, Kci. 
30. ami Jtuics and IJeaver's case, Kel. Wilhaiii 
and James 'l'iirm*r were imiicted fur burglary m 
iireaking aiul entering the dwclling'houst^ ol Mr. 
Tryon in the night, ami stealing thcrtMii a large 
sinq^f iiiuney ; uii which .lames was found guilty, 
biil^^'^illiam was acquitted. Afterwards, theits 
being strong cvitlence that Willinni was concerned 
ill the same burglary, and there being of the 
f money of one IliU^ a^ervant ol J^tr. ^1 ryoiL^toIen 
at the same time, which was not laid iu lliiworiner 
indi<*tmeiit, it was intemle*! to indict iiiiii a second 
time for llie hiirglary in hreaking, Nx. the house of 
Mr. rryoii, and sleuling (he £17. of (he money of 

i litl. but it was agreed, says the reporter, that 
l^illiain Turner could ni>l he iiidieleil again for (he 
sUiiie burglary, though he niigiit he indicted for 
felony for stealing the money of Hill. 

That case wa.s no solemn |udgm<‘iit ; for the pn- 
.soner was not indicted a second time for the bur- 
glary. It was merely u ilireclioii from the judges 
to the oflicer of th© court how to iliaw the second 
imlictiiieiit ; and it proceeded upon .*1 iiiistakc, as I 
shall presently shew. If the judges in (liut caso 
exerciseil a little leiMy before (he imiieliueiil* whiell 
might mure properly have* been iloiie nOer a con- 
victiuii, iiiiieli c»*ii''un* couhl not fall on Uiciu* Hut 
they proceeded on the groiiml lliat the prisoner 
ha^ng been iiulictcd fur burglary in breaking Iho 
hi»ii.se uf Mr. IVyoii, ami stealing his goods, and iie- 
qiiittcd tliercof,*lif * ould not be indicted again for 

th<' .sunir bnrgl.irY, for bn-aking the house ; though 
he might be imlicte*! fo|v h'loiiy lor stealing ilic 
money of Hill ; f»»r they w‘<*rc several felonies, And 
he was not imliUiMl fur that felony before. And 
In* was imliclcil acroriliuLiJy. in that case the 
jmiges went on the idea that the hreakiiig the houso 
and tlie stealing the goudx wore disliiicl olfenccs, and 
tliiit breaking the Iiounu only constituted the criitio 
of burglary; whieh wa.s a manifest mistake- Ihe 
burglary consisted of breaking the house and steal- 
ing the goods ; and if the stettliiig tlie. goods <jf I till 
were a distinct feloBy from Ihatofsleiding the goods 
of T(yon (whicli thejpdmittedit to be,) the biirgla- 
-'ries fromneci ssity couldnot be the same. In thatca.se 
the factgtMs, that the prisoner broke the house of 
Tryon, afijRtolc the inODCtt^lmtli of IVyoii ami <if Hill 
at the same time. He had hee.n tried for breaki^ 
thi: house and stealing the money ol 'i ryoii, aod 
might have, been convicted if the pro.secutor had 
used due diligence about his evidence ; so that the 

« risotier*s life had been in jeopardy ; but still tti© 
idges held tliat he might be tried for ilu; other 
part pf the sanic act, tiz. stealing the money of 
liilL If no money of Tryon’s had been in the 
house or been stolen, probably the question never 
would bmveariseu in Turner's case ; for Uien Uic 
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' As to the third particular, vtz. How far otlier discharges of a 
legal prosecution nave the same effect as an acquittal by verdict. 

t C.ss.s.i29, Sect. Having shewn already in the (jb) chapter of Appeals* 

41. 1*®"^ discharge , of one appeal will bar another, I shall only 

. 'F. Mo& da add in this place, that notwithstanding the (c) allowance of a par> 

other bar of one indictment, seems to be j^l^adable in 
v! Am?cat', 33 ! anoUicr,,and by the like reason whatever' Iiath been 

b! VurLiic%,3i. allowed a got^ bur of one appeid may be pleaded in bar of an- 
VWeS.P.C.io6. other: * 

Yet it seems, that no other didlharge oTf an indictment will bar 
an appeal, and no other discharge of an appeal will bar an indict- 
00 3 Hale, 346. mcn^ but only an (d) acquittal by battle, oy un acquittal by verdict 
trts’pc 169 issue, tinding tMjl defendant’s (e) innocence ; as 

where it linds him not guilty on such an issue, on an indictment 

iirotn /o** **^* any fehiiiy whatsoever; or where it finds him (y*) 

4Coko*46.**^* guilty of homicide or per infortunium, on an indict- 

ment of murder. 

(k) l^r, 120. ^ hhtli been adjiilfged, (g) that where a demurrer by an 

Crompton, 112 . appellant to a tender of battle of a plea, hath been adjudged 
agAiiist him, yet the appellee may be afterwards arraigned at the 
suit of the king. 

Sect. 


first hujictfiu’nt wtuikl liavi* boon wholly' iiiupplica- 
Mc to tlic Tacts of the case, unci the prisoner in no 
clunp'r at all upon it: but that circumstance could 
not vai^ the law of the case; and the o[)init)n cer- 
tainly* proceeded from the wAnt|^f uiiverting to what 
was iK’ccssary to constitute the eriiiie of burglary. 
Ttu* ease of Jones and lieuver proceeded wholly on 
that of Turner: und if the fooi|pution fail, that case 
must also fail. 

There the prisoners were indicted for burglary 
and stealing the goods of Lord Coriibury \ und being 
acquitted, were afteTwards indicted for the sllibe 
burglary in breaking, 6cc. and stealing the goods of 
Mr. Nunnesy : und.it vtm agreed, that being ae- " 
quitted once, they couM Hot be indicted again for 
1 I 1 C same, burglary ; butlhnt they might be indicted 
for Iteurnig the goods of N. (according to I'urner’s 
case). But authorities are not wanting to shew the 
principle and foundation on which a plea of autre- 
loits ac^quit is to bo sustained. (He tlicn rt'ferred 
to *2 Hawk, c. 35. s* 3. Fnst. 361. and Rex 0 , 
IVdlcy , B, R. Tr. These establish the piin- 

ciple, that unless the first indictiiient wore such as 
the prisoner might have been xon^icted upon by 
proof of the facts contained iu tho second iudict- 
laeiit, an acquittal on the drHJudictment can be 
, no bar to the second. To that principle to 

^ the present case ; the first tx^reiment waste^break- ^ 
iiig and entering the bouse and stealing jtl^TCOods : 

• if It wore proved on Uiat indictment tliljMhe pri> 
soners broke and cntercJ\he house witlrintent to 
dijUil the goods, but had not stolen them, (which 
are the facts contained in the presi'iit indict inenf^) 
they could not hare been convicted on tliat indict- 
^Htenl by such evidence. Tliey have nut been tried, 
nor were their lives' ever in jeopardy for this ote 
fence, which i» for breaking the house with inteiiT 
to steal the goods. For ilicse reasems tlie jl^gca 
are unanimously of opinion that the plea is bad ; 
that there must be juclguieiit for the crown on the 


dciuiirrer ^ and tliat the prinoners must take their 
trial upon the indictment now depending, (2 £• 
P, C. 519.) To this case Mr. E. in a note, adds 
a qutfre n||DU the definition of burglary as staged by 
Mr. J. BoUer, namely, whethm the definition of 
flie crime be not solely resolvable into the breaking 
and u'ilh intent to commit felony, of which the actual 
commission is such strung prcsuinptMl evidence, 
that the law adopted it and admits it to be 
C(|uivalcnt to a charge of the intent in an indict- 
ment ; if this reasoning be correct, tlicn the plea of 
iiumToits acquit ought in the above case to have 
availed the prisoners. And indeed it does^ecra that 
they were twice tried, against tlic principle of Jaw, 
for what was substantially tligmame bdrglary : the 
definition of burglary bWg the breaking and 
ring the dwelling-house in the nmht-tiine, with 
intent to commit a felony therein. It is sufficient 
in the indictment, and tlie practice now li,foJcbaige 
the breaking to be with intent to steal tlur^gbods 
then theie- being : and if goods aire actaally stolen, 
to add a farther charge of steiding them. If the^ 
first indictment in the ease had been so 

framed, it is presumed it muld have been a bar 
to the second, for the burglary ; tbouj^h It would 
have been 110 bar to a second indidbient for 
the larceny, agreeable to the above dietom Of tlaw- 
-kiiis. It may be here remarked that there is this 
anomaly In an indict ment for. buig^ry, that it 
may in one count contain i|wo d^inct' cdinmon law 
felopies, namely, burglary knd lifceh^; and k pri- 
soner may be acquitted of the one and found guilty 
of the other. Thus he may be acqmtted of the 
burglary and fouq|l guilty of the laH$ny,pr if no 
forceny be comniMdl he au^ be ect^uUted of that 
^aree autf found ^guilty of th.e<^qLffU^» if the 
breaking and entering, dec- be ebargra fdid proved 
to be s^th the felotaliitts inleat to steal, although no 
8ctiialj||Uptccny tooh place--— See S East, tit. ** fiur- 
glar3*^iitid 1 II- P- C. 560- 
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Sect. 7. It is said by Sir Matthew Hale in die (A) chapter of (h>Sum.S45. 
Autrefoits acquit, that an acquittal by battle in an appeal is no 
bar of an indictment. But 1 find no other authority to this point 
but a note in Fitzherbert (i) of a case to* this purpose in the time (i) F. Cor. sfa. 
of king Edward the Second. To which it may be answered* that 
this matter is only spoken of incidentally* and not adjudged ; and 
that S^tatiiidfordc in the same place (k) where he cites it* makes a (Jk)S.P.C.ioe. 
fjuare, whether it be law or not. And it is expressly holden by 
Bracton, (/) that an appeIIec$«,who vanquishes j^e appellant in 
battle, shall go quit not only from all other appeals* “ but also (0 ^ c. 19. 

“ from the suit of the king ;^ecause by this he clears his inno> 

** cence against all, in the same manner as if he had put himself s Hair, 233, 
upon bis coiintiy* and his country liatl acquitted him.” Also it 3M. 
is admitted by Sir tfdatthew ^ale in the (/«) chapter of Indict- ^^*j 0 **' ***** 
iiiuiits that if an approver be vanquished in battle joined on. his gt H. ti! 34 . 
appeal, he shall be hanged, and flic appellee discharged without S. P. C. 168. 
being arraigned at the suit of the king. ® Also it hath beeu (n) 
adjudged, that upon such a vanquisbment, the appellee is intitlcd Stip.‘c. S3, twt. 
to his damages against the apfiellum, us being te^ityno tnodo 14C<, 
acquietatus, which seems (o) necessarily to imply that he is finally ^* 2 ,^ 0 ^^/*^* 
acquitted as well against the king as against the party. ** * ** 

* . . . . * 

As to the fourth particular, viz. How fur it is necessary that the 

indictment or appeal in the record of a^uittul be free from error 
and well commenced. 


Sect. M. I take it to be scttlctl (/») at this day, that (q) wherever (p)i Coke, 45. 
the indictment, or appeal, ^creon a man is acquitted, is so far 
erroneous (either for want m substance in setting oqf the crime, ‘ 

dr of authority in the (r) judge before whom it was taken), that 8 Hale, t48. 
no good judgment could have been given upon it ag^jipist the dc- 
fendant, the acquittal caifi be no bar of a subsequent indictment F.Corone,444. 
or appeal, because in judgment of law the defendant was never in Sup.c.8S.t. 
danger of his life from the first ; for the^w will presume prima cJ^mpton 11* 
Jade, '‘that the judges would not ha^p given a judgment which *0 H. 7. i’i,i*. 
would have been liable to have becn*’rever.scd. But if there be 9H. 6. *. 
no error in thwndictmeiit or appe^ but (s) only in the prof;cs8, it i}I*COTtM»e** 35 ^* 
seems agreed, that the acquittal be a good bar of a subse- f.' C oronet 88^ 
quent. prosecution, notwithstanding such error, the best reason confirmed by 
wh(fil‘eof . seems to be this, that such error is (t) salved by the ap- 
pearance. 48 o. 

(9) Bat Staund- 

forde seems to be of l|finion, that an ncquittal on an orroneoos appeal, is a good bar to an MUictment till 
it bet reversed by error. S. P. C. 106. cited in Crompton, 1 1 7. But this seems repugnant to all other 
booki^ and to wbat is said by Staiindforde Iiiinsclf in Uie very same'|M|ge. Indeed in the second edition 
of Hale’s Flees of the Crown, there is a note to the same ellect wiln mbnt is sud in Stanndfonie ; but 
this is 'manifestly misprinted, and the word acquit put for attaint. (r^Crompton, 111. Sup. c. 9. s, 
15, 16. 4 Coke. 46. (s) F. Coronc, 444. 9 If. 5. 7. .1^%. Appdol, 3Sh ^mne, 35. F. Cor. 68. 

S. P. C. f0d.l6{i^ Crompton, 11*. * Hale, 248. ft) Su ^^ . 27. sect. 107. 


Size/. dT It seems agreed, (m) (hat an acquittal on an appeal (a) *oH. 7. ii, 
broughjt ity one who had no right to britfg it, as by any other wo- 28 *9*. 

man (jr) except the wiC&of the deceased, or by any other man (y) Ah. B. Applet! 
except >^he next beii#S^o «aore alfcar to an appeal by another Cr^i^.ii*. 

S Hilfp (w) sect 37, 98. (y) Sop. c. 89. s. 39, 40, 41, 49* 



me 


(s) 9 All. i.1, 
M 4 Coke* 45. 
llastal* 385. 

11 H. 4. 41. 
Ab. F. Mons. de 
Fails* 1^8. 

125 K. S. 44. 

Ab. F. CoroAs* 
1S6. 

41 Assiae* 9. 
Ab. B. Corone* 
ISO or ISI. 
Crumpton* 113. 
F. Coronc* 320. 
(5) 1 Lev. 118. 
1 Sideifin* 179. 
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appellant^ or to an iudictment, than an acquittal on an insufficient 
appeal or indictment would have been. 

As to the fifth particular, viz. Whether an acquittal in any court 
irhich lias a jurisdiction be sufficient for this purpose. 

Seel. 10. Notwithstanding the (z) opinion in the Book of 
Assi/cs* that no acquittal in any other court can be any bar to a 
prosecution iq.the court of king s beiicli* because that is the highest 
court, 1 take li to be settled (a) af this day, that an acquittal in 
any court whatsoever which 4ias a Jurisdiction of the cause* is as 
good a bar of any subsequent pmecutioii'for the same crime as 
an acquittal in the liighest court. And therefore it hath been ad- 
judged (6)* that an acquittal of murder at a grand session in Wales* 
may be pleaded to an indictment tbr the sanllff^mLirdcr in England. 
For the (c) rule is* that a man’s life shalF not be brought into 
danger for the same qftence mipre than once. 

(c) Sup. cT 25. 9. 41* 42. 

As to.|hc sixth pa|^icul|ji(r* viz. Ilowr:far an acquittal of a per- 
son as principal will bar a subsequent prosecution' against him as 
accessary* and e convem}, how far an acquittal of a man as acces- 
sary will bar a prosecution against him as principal. 

Serf. 1 1. It seems to jje (d) settled at this (c) day, tlirfl an ac- 
quittal of a man us principal is no b^r of a subsequent prosecu- 
tion against him as accessary ttfter tne fact* because such acquittal 
clears him only of the charge of having committed the fact; which 
being a crime entirely diflFerent frot^Tial of receiving him that 
hath comnUtted it* there seems no more reason that^the acquittal 
of it should bar a prosecution for the receipt, than if they were 
offences thl|& bore no inannei*^of rolatiou to one another. 


(d) Kvlyiigc,25. 

26. 

Viilc Foster, 362. 

JSuniniiiry* 244. 

3 HaJe, 211. 

S. P. CV 105. 

Crompton* 42. 

112 . 

37 ArsIxc* 10. 

Ab. F. Coruiie* 

200 . 

B. Corone, 105. Lnmb. b. 2. c. 7. (r) Cuii. F. ('or. 282. 

1*^5 \ hohleirtii many books of good authority (contrary 

Kelyupe,25,26. to what is adulitted (g) ti||g^a\e been the ancient law), that the 
Lamb. b.2.c.7. acquittal of a man as principal is a good bar of a jyibsequent pro- 
secutioii against him as accoi^ry before; for it is%aid, that such 

1 Iliile, 626 . ttU accessary is in some measure (h) guilty of the fact, and tliere- 

2 Hale, 244. fore that an ac(|uittal which clears a man from being guilty of 

Crompton* 42. fact, doth by coiiseqiieiicc clear him from being such an 

Buube printU accessary. ^ 

pal authuritwip ^ 

the old book IS 2'K. 3. 20. Ab. F#- Corone* 150. &ccm» inconMstent witli itself; for the words are 

for ancxuiiiple, that a umii maj^ la sjacli a cash bo twice put to answer, We award that ^ou go quit. And 
F. Coronc, 282. is contradict^ by all other books; f(»rii says, that n man acquitted as principal cannot 
be so much as iirmigned as an accessary after. And 27 Assiae, 10. Ab. B. Corone, 105. and R Coroiie* 
300. extend oiilv to the case of an accessary after. And 8 IJ.5. 6. Ab. F. Corone, 463. expressly goes 
Opou die suppOMtioii, that a^ian inny bo found guilty as principal, upoii'^vidence which only proves him 
aeoostary. S. P. C. 105. F. Cor. 4f4* S Hole, 244. (5) Vide sup, c. 29. s. 13*14. 1 Hale* 626. 

3 Hale* 244. Kelynge, 36* 36. ' 

And this seems reasonable upon the. supposition that a man 

t JP » d. • a* . * 


0 Snm. t66. 
jCsU.a*. 107. 
DdiioB, 14. 


may bo found guilty of an indictment mninst him as principal, 
upon evidence which' oii^ t<^4t'e been an accessary 

before. *But if a man cLnot be found guilty of such art Indict- 
ment upon such evi^nce, as it ».(>} strongly holden that he can- 
not, it may with great reason be siiid, that the acquittal of him as 

principal 
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principal no way acquits him as accesssary before; for if so, he 

might save himself by a mere slip in the indictment, and bar all 

other prosecutions by an acquittal on a trial, which in truth never 

brought him into {k) danger of his life. And i^is upon this sup- i. a, 9 . 10 . * 

position, as I suppose, that it is holden in some (/) books, con- W Keilw.tor. 

trary to those above cited, that one who has been acquitted as 

principal may be tried again us accessary before, as well as after. (1) Foster, see. * 


Sect. 1 2. But it seems (m) ggreed, that an acquittal of a man as (m) Crompton, 
accessary before, or after, is no bar^to a subsequent prosecution jgg 

against him as principal. i^isie, , 6«*. 

6i5. tIlale,S44. 


Serf. 1:5. Also it hath been holden, that an acquittal of a man 1 Unle, 6*4. 
as accessary to principal, will not save him from being ^<**^''>^** 

arraigned afterwaroaaas accessary to another in the same fact. 

But for this I .shall refer to Chai^r 29 . section 4(>. 


As to the ipveuth particular, v/s.^Iow far the law is Altered in 
these respects as to an iiqlictment 1)y 3*1 leu. 7. c. 1. 


Serf. 14. It seems agreed, (m) that by the common law an <n) Sup. c. 35 . 
acquittal on an indictment might be pleaded in bur of an appeal *-^^*^|* ^ 

of death, in the same manner as an acquittal of any other felony App’. 4 t! 

might be pleaded in bar of a subsequeiit prosecution; and there- -u K..3. vs. 
fore in favour of appeals a general practice was introduced, (o) 
not to try any person on an^uliclpaient of death till after the year .*$. 16 . 
and day had been passed, by which time it often happened that all Ab.F.Cor. 104 . 
was forgotten. For refoithu^n thcieof it i.s enacted, “ That if any A^cal, 53. 
" man be slain or niurderen, and thereof the slayersy|innrderer.s, ? T ,i» ffn .*16t- 
" abeltois, niaintainers and comforters of the same, be indicted. Hut tiib b wade 


44 

44 

44 

44 

4 « 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

<1 

44 


that the same slayers and murderers, and all other accessaries of i 

the same, be arruigned'ltnd ticterniined of the saiiiiiG felony and (o) v*de »upl o. 

niuider at any time at the king’s snit, within the year after the vs.s. 15. 

saiiu* felony and iniirdi r done, and iiM tarry the year and day 

for uiiY appeal to he tukt'ii for the |l||gne felony or murder. And 93 ^^* ’ * 

if it happeimd any person named aS priueipal or accessary to be 2 Leon. 16 I. 

acquitted of any siicli murder a^^the king’s suit within the year 

and day, that then the same justices afore whom he is acquitted, Appeal, 9 ! 

shall not sufler him to go at large, but (/>) cither to remit him 32 Aasiee, 8. 

again to the prison, or else to let him to bail after their discre- 

tion till that year and day be pass(‘d. And if it, fortune the Ab.*Br.*App. 

same felons qf murderers, and accessaries so arrafgiicd, or any 

of them to be acquit, or the principal of the said felony, or any 

of them to be attainted, the wife or next heir to him so slain, 351 , ’ 

as shall require, ma^ take and have their appeal of the same 4i Auize, 14. 

death and murder, wphin the year and day after the saipe felony Ab.B. App.75. 

and ftiurdcr done, against the said persons so arraigned and 

acquit, and all other their acci^aries, or against the accessaries F. N. B. sbi. 

of the said principal, or any ofmem so attainted, or against the Crompton, til. 

said principal so attainted, if they be on live, and tlie benefit of 

. his 


( 1 ) Mr. JuiHce Foster contends wiu some Februaiy^ 1668, Samuel Atkins was tried on two 
wMudi for the opinion of our author, that the ae> seroral indictments; &rst, as principal, next m 4C« 

qnittal of a prindpal is no bar to a subsequent pro- cesaary in the murder of Sir Edmondbory Oo^roy. 

mution agunat him as an accessary before the fact s Stale Trials, 798. 

in the same offence.. 3 Oucourse, 36*. And in 
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( 9 )VideS.P.a •• his clergy thereof before not had f and that the appellant shall 

advantage, as if the said acquittal or attainder 
*«Mur. “ had not been, the said acquittal or attainder notwithstanding” 

(j). 

(r) Sum. 344. seems (r) agreed, that this statute shall not be con- 

3 Half. 350 . strued to extend to any other appeal but that of death, nor to any 

S. P. C. 107. other acquittal but upon an indictment ; from whence it follows, ‘ 

(0 Sum. 344. that an acquittal on an indictnient, or appeal, for any other (s) 

S. P. C. 107. felony except death, may still be pleaded in bar of an appeal for 

(0 Sum. 344. the same crime, and that an %cquittal on ^n appeal of death (t) 

Crumptoii^U. may still be pleaded in bar of an indictment, in the same manner 
• • •* • as by the coniinoii law. 

Sect. It). How far a person found guiltU||||k nianslaughtdt, or 
of homicide se dej'endendo, on an indictmentl^ murder, is liable to 
be tried again upon an appeal i)|j|^orce of this statute, shall be con- 
sidered ij||Lthe next chapter. 


. 1 . 

CHAP. XXXVI. 

OF AUTIIEFOITS ATTAINJJ, OU CONVICT. 

a 

(•) Sum. 347. It seems 0 be generally agreed, (o) that wherever a man is 
3 ll«lr,36i,352. attainted of felony, either by judgment upon a verdict, or by (6) 
i3^oVe*ioo outlawry, oJu^bjuiation. vvheHier iipou^n indictment or appeal, 
0 Cokr.'^i.'t. ’ he may plcaA such attainder to any .sulfsequent indictment or ap- 
.H Imt. 315,314. peal, for the same or aiw other felony. 

Sup.r. 3S.S.96. 

(fr) Yet lliit is nmde a fMcre, 38 K. 5. 90. but no notjux taken of tlic qttare iu the nbridginenl of the 
cute ill F. Coroiie, 138. Vide 18 11,8. 3. 13 Cuk^faOO. 

And two reasons are given for such plea to a second prosecu- 
tion for the same felony. 

(e)9|I. 7. 19. First, (r) because the life of the defendant was in danger by 

B***Cu*roiw**'i*** ’• *** against a maxim of law to bring a man into 

uronc, 11 . danger more than once for one and the same offence. 

(d}S.P.C.t07. Seconuly, (d) because, generally, the proceeding in such 
* second prosecution cannot be to any purpose, because the party 
& £li*.*5i^ dead in law by the first attainder, and hath forfeited ail that he 
Crompton, 113. ran forfeit, and therefore it is said, that it is equally absurd to 
attaint him a (e) second time, as to attempt to kill one who is 
Kb,i. Cor.' 95. uheady dead. And that is the 4 ||nly ( ^) reason I find any where 
8H.4.6. ' given for the plea of autrefoits attaint of one felony to a prose- 

Ab. F.CoT.sir. cution for another. . 

1). Appeal, 10. JK 

Popham, 107. 7H. 4. SI. F. Escheat, li. 13. CoronV, 11. F. 901011^1*. 95. Contra. 4 £. 4 . 11. 
F. CoroaeB37. S«e the Chapter of Judgment. (/*) See the books cited to the precedent letter. 

But where both of these reasons fail in the first case, and the 
latter of them in the second, and also in some other cases, for 

special 
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special reasoas ; the plea of autrefoits attaint seema to be of little 
e6fect. 

As in the following instances : 

Sect. 2. First, Where the first attainder is reversed for error, 
after which it can neither be pleaded to a prosecution for the 
same or any other felony; heeuiisi such reversal the attainder 
is of no (g) more force than if it hi.i. never been; and if an ac- (^')S.P.C.i06. 
quittal on an erroneous indictment or appeal will not bar a sub- is Coke, too. 
sequent prosecution, surely a jortiori an attainder reversed will 4 ^ ^* *^**^' 
not do it. But it is agreed to be a good bar while it stands un- * 
reversed, because it is not void but voidable only. 

Si^t. 3. SECONnitK Where the attainder was at the suit of the 
king and (A) pardouea, and after the party is prosecutetf upon an Ab. F.Cor. 1S9.' 
appeal. For it is an flowed mafini, that “ the king cannot bar 
“ the suit of the subject and if he cannot bar an appeal by par- Crom|iton. iiA. 
doning the offender bofore it appear^'iiether he be guilty or inno- ** 
cent, there cannot but bc'tuuch less reason that he should bar it 

, I 1^0 1*1 *1 <^>PpCul| Ilf* 

alter tJie guilt appears by a judgiiient upon lecord. Con. Coke, 

100 . 

Serf . 4. Thiuoly, Where a person aUainted of felony is after- 
wards iiulieted of high treason, whether befoie or after his (i) 0)1H. 6. b. 
attaindei. For the jiulgmciit of death in high treason is not only Ab". B.Tn'u^.it. 
different from that in felony, but th« forfi'iture is also more general F. Coronc, 3. 
(extending to land in tail as well as to land in fee-.siiiiple, since 
(A) the statutes of 2(> lieii»%. c. l.‘l. and 3.? Hen. H. c. 20.), But if snnimlryl'yt's, 
the felony were first committed, it seems (/) agieed, t^t the title isttA. ” ’ ' 

of escheat to the felon's lands in fee-simple, vested*! the lords * 
of wliom they arc holdcn from the time of the felony, shall not tion\^the*con*" 
be devested by the .subsequent attainder for the mee'^on, as it trnry iu 2 Inst, 
w'ouhl be if the treason had been first committed. 

Cronip. lU. on ibi* nbovc citcil Yonr-Dook of JI. to tlii' plahi purport of it teen* repugnant, 
(k) Co. 872. 092. See Uie iliaptcr ot Forfeiture. (/) 3 lii»l. 213. S. P. C. 137. 

J I 

Sect . 5 . Fotrthly, Where an appellee of larceny hath a 
second appeal brought against him, hanging the first, and after- 
wards is attainted in the first. — lii which case, according to some 
(mi) opinions, the court may, in order to entitle the second appci- 
lant to a restitution, inquire by an inqUest of office, and according 
to others (n) by an inquest taken at the misc of the parties, whe- s Hale, 258. 
ther such appellee be guilty of the larceny, or not. 

• 1W* 4f* *31* 

Ab. F.Cor. 81. B. App. 81. Vide 44 K. 3. 44. Ab. B. App. 11. V. Cor. 95. <n)4B.4. 11. 

S. P. C. 06. Summary, 212. 248. B. Appeal, 93. F. Corone, 26. 6 Ed. 4. 4^ Ab.B. Cor. 147. 

And the law seems to be the same in relation to an indictment 
of (o) larceny since the Statute of 21 Hen. 8. c. 11. which intitles * " 

the prosecutor to a restitution of his goods, upon the offender's .Sum* 212 . 248. 
being found guilty, &c. in the saAe manner as upon an appeal. 

Also it hath been (n) adjudged, that a person attainted is as (p) 3 Inst. 213. 
liable to answer a pcri^al s^tion, as^if he liad not been attainted. 3 ,^^ 

For otherwise his attainder would give him a privilege and pro- coii.GtisKA 
tection, which the law is far from intending in allowing the plea 213 . 
of autrefoits attaint to a second prosecution for a new crime, 
which is chiefly grounded on this reason, that the law will not 

suffer 
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suffer au absurd and rain thing in attainting one who is attainted 
already. 


Sect. 6. Fifthly, Where a person attainted of one felony is 
afterwards prosecuted as a principal in another, and others are 
also prosecuted together with him as his accessaries. In which 
Popb. lor. case it is said, {q) that for the benefit of publicjustice he is com- 
pellable to plead. Sic. to th.^ second prosecution in the same 
manner as if he had not bcN;n attainted, because otherwise die 
(r) Sup. c. <9. accessaries to such second f(^onies could not (r]l be brought to 
irom irct. 36 to their trials for want of a conviction of their principals. 

sect* 4«So 


(f) Sup. Co 35. 
sect. 5o 
7 H. 4. 35. 

P. Cor. 93. 


Sect. 7. It seems (s) clear, that a judgment against a man on 
an indictment or action of trespass, is no baj^o an indictment or 
appeal of larceny for the same taking, became trespass andTlar- 
ceny are bffences of a different nature, and the judgment for the 
one entirely differs from that f<it the other. 


3 fiMt. SI 3. 
i!roni|itun, 113. 
Djrer, .SOS. 


Also I take it to be in a great measure (t) agfeed, that the 
judgment of peine foMe el date iii one felony is no bar to a pro- 
secution for another. Because such judgment neith6r corrupts the 
blood, nor forfeits the land.s, as an attainder doth. But it seems 
questionable, whether it may nut bar a second pruscention for the 
same felony, because the life of thu patty was bioiight into danger^ 
by the first. 


<tt) S. P. c. Sect. 8. It is (m) said, that ahtrefoits attaint or conviet was no 
31,32. plea for one who had broken the priaun of the ordinary. — But 

for this 1 shall refer to the books cited Chapter the thirty- 
(.) Swt. 9, to. third ( 3 ). 


Sect. d. It is certain, that >an attainder on an indictment of 
death is no bar to an appeal, by leasoii of 5 lien. 7. c. J., set forth 
more at large in the precedent chapter, which gives an appeal 
against persons attainted of death, the benefit of clergy thereof 
being not had, as it is cerbun that it cannot at this day. But it 
Sma. 947. seems (v) agreed, that in all other cases the plea of autrefoits 
Ue,950,96i. attaint is still of the same force as it was by the common law. 


Autr^oits Convict. 

The Plea of Autrefoits Convict seems chiefly to depend on 
W reason, (a) That the party ought (A) not to be brought twice 
^. 47 . into danger of his life for the same crime. 

(c)4C^e,m. Sect. 10 . Upon which ground it seems (c) agreed, that a con- 
40. viction on an appeal or indictment of burglary, or other felony, 

Clapton 'l^lk ^ pleaded to an indictment or appeal for the same felony ; 
Kclynge, M.98. nud that a conviction of manslaughter in an appeal of death may 
4 Coke, 46. be pleaded in bar of a subsequent indictment or appeal of the 
O. death ; and that the reason why such a conviction on an in- 

dictment of death cannot be pleaded to an appeal as well as to 
an indictment (unless the person so qouv^led be admitted to his 
(6) 1 Ao4. 68. clergy, or at least have prayed it), (d) depends entirely on S Hen. 
4 Coke, 46. 7. c. 1 . wliich expressly giving an appeal against a person attfiiited 

indictment of death, who hath not had his clergy, mimot 
" ‘ bu| be thought to give it as well againsta person convicted, aince 

every 
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every attatinder includes a conviction or more; and it. is wholly 
owing to the default of the court, which shall not prejudice any 
one, that a person convicted is not at^nted (e). But 1 do not 
dud any authority that a conviction of one felony may be pleaded 
in bar of another ; on the contrary, it is plain, that it was anciently 
the mpal {f) practice, where a clerk was indicted of several fclo> 
iiies, and tried and convicted of one of them, and demanded 
the ordinary, not to deliver him upon such demand, but to detank 
him in prison til^he had been arraigned of all the felonies whereof 
he stoqd indicted. Also it seems (g) agreed, that even after the 
statute of 125 Edw'. 3. c. 5. th Ctero, a clerk convict of one felony 
might immediately, while he stood at the bar, be arraigned of any 
other. 

Seh. 1 1. But it flems to be uilmitteil (h) as a general rule, 
that after a clerk convict was once delivered to the ordlnaiy, he 
could not afterwards be impeached cither for the same, or any 
other felony Qomiiiitted before such delivery to the ordinary, 
whether it were within th^ bonelit of clergy or nut : anddhough 
this be so far remedied (i) by 8 l‘'liz. c. 4. imd 18 F.liz. c. 7. that 
a person admitted to his clergy for any felony shall not in respect 
thereof bar a siibsoqueiit prosecution for another felony not 
within the benefit of clergy ; yet, as 1 take it, the law generally 
Still continues as it was, as to the felony whereof the party who 
is admitted to his clergy is convicted, and also as to other felo- 
nies within the benefit of ctergy coniniilted before such admit- 
tance, whereof it seems agrceii, that regularly one admitted to 
his clergy shall not be afterwunls arraigned. 

Sect. 1*2. It seems to have been long settled, that not only he 
who hath been udiiiitted {k) to his clergy on a conviction of man- 
slaughter. upon an iiidietilient of murder, hut also that he who, 
being calle<i to judgment on such cuiivictiuii, hath (/) prayed bis 
clergy, but hath not been actually admitted to it, may bar any 
8ubser|uent appeal for the same deatlf, us he might by the com- 
mon law. And so to the ubjecliun f?oin the seeiniiig absurdity, 
that if the liiw' be so, he that hath his clergy on a conviction of 
manslaughter will be in a better case than if he had been wholly 
acquitted, it may be answered, that this doth not depend on any 
reasoning from the nature of the thing, but from the statute of 3 
Hen. 7. c. 1. which expressly takes away the pica of autrtfaits 
acquit in this case, but by sufi'ering even persons attainted on an 
indictment of death wlio have been admitted to their clergy to plead 
such admission in bar of an appeal, plainly seems to have intended 
to leave the benefit of clergy as it stood before. 

Sect. IS. Also it hath been adjudged, (m) that it is not mate- 
rial whether the appeal, in bar whereof such convictigtin and 
clei^ are pleaded were depending at the time of sUk^ljConvic* 
tion, or not ; since the judges (») may, if fh^ think fit-'ih their 
discretion, proceed on, an indictment of death, notwithstanding 
an appeal thereof be mipending; and therefore as on the one 
side the party is liable to be hanged, if found guilty of murder 
on a verdict against him on such an indictment pending an ap- 
peal, 
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cannot but be ^qviltble, tliat on die ollwr tide he should 
viorthe full benefit .of the verdict, if found in his fiitfbur. 

Sect, 14. But there have ^en nflany (o) opinions, that unless 
the' court call a man to Judgment, dn a conviction of m^slaugh- 
ter, on an indictment of murder, he cannot demand the'pQyilege 
of his clergy, and consequently cannot plead such convictm and 
tdergy thereon had or prayed in bar of an ‘appeal. 

And accordingly it was solemnly resolved (p) ny all the judges 
except one, in the latter end of the reign of ung James the Se> 
cond, that the court might delay the calling a convict to judg- 
ment, to hinder him from praying his clergy, (especially if an 
appeal be depending,) in order to make him ^ble to an appeal.—- 
iSut the contrary (r/) seems to be fully settlePin the case of Arm- 
strong V. Lisle, wherein it was adjudged upon great deliberation, 
that a conviction of manslaughter, on an indictment of murder, 
and the(r) prayer of clergy thereupon, may be pleaded in bar of an 
appea||Of the same death, whether such prayer were made upon 
the part^ being calldS to judgment, or not. For it seems to be 
(«) admitted, even by those of the contrary opinion, that the 
delav of the court in nut admitting a man to his clergy who prays 
it when called to judgment, shall no way prejudice him, but that 
he may bar an appeal by pleading a conviction and prayer uf 
clergy as much as if ho had been actually admitted to it.'<^And 
why should it be more reasonable fliat the tlelay of the court in 
not calling a iiiun to judgment, shall put it in the power of the 
court to make so high a privilege in fa\our of life wholly preca- 
rious and discretionary ? To which may be added, that a demand 
of clergy by a convict before he is called to judgment, seems in 
strictness to be as legal as a demand after a call to judgment; 
since whcne>er a person appears to hS\e a light to his clergy, as 
he seems plainly to do %\hen his crime is found to be such as is 
within the benctit of it^ it seems a necessary consequence that he 
has a right to pray it. And it seems {t) agreed, that by the an- 
cient common law, clergy might be demanded upon the prisoner's 
first arraignment. And though afterwards for special reasons, 
the judges made it a rule not to admit any one to it till after he 
had pleaded ; yet I find it no where holden in the old books, 
that^a man could not legally demand it till called to judgment. 
Neither doth the (m) omnion to the contrary in the report of the 
case! of Armstrong v. Lisle, grounded upon the authority of (jr) 
Sewl^a Case,^secm to be at all made out by that case. (1) 

Sect. 15. Btat it seems clcaily settled, that whenever the record 
on which a ii|an is convicted of manslaughter^ and admitted t^ 
' his clenpTj on an indictment or appeal of murder, is erroneotML 
either mifespect of insufficiency (^) in the indictment or appeal 
or foV « (x) inis*trtal^ so that his life was not in danger at the 
he cannot plead such conviction and clergy thwreon had 
in bar of a second indictment or appeal 

Sect. 

(l) See the esse ef the Widow Smith v. Tsjrlor, 

IWuiCjIVmns tt Gbo.3. B*R. oponen appeel for 
Ihi 9 mrd^rof her haiiisiid, where the deatioii in 
the CMe of Amalioiif o. Lisle lidoaffniicd e« good 
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Kelyage, 106. 


( 9 ) Skin. 670, 
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Seet^ l6, be«o a^H^ged^ Ci) that^isbe a («i)siiut.tsi. 

plea of mOf^oits comift ^ maoslaughter^ jRpdi 4dMgjr4lMC#i}fi« . 

8cc. may be either, ** petit $L A. Bi. 4» 

“ eodSem imrte» de qua semet ett»rtspc/^ldltd^ 'comp^Jh* 

** beat;'* or thus, (^) " petit ^dicium st prarmcf^AyB. appdS&m A)Coke’»Ent. 

** ** * *^^1^^^*^** versus eum de morte predict* habere seu puatuti^ 8 *to»t. 151. 


** suui 
** tiere 


Sect, 17 . Itis^aid(c) to have been adjudged in Holcroft’s (r) Crom. lii. 
case, that a verdict finding a man guilty of homicide se defeur 
dendo on an indictment of murder, may be pleaded to an appeal «*'4«'** 
of the same death; but this was ccitainly not the very point (d) 3 lmimki/ioo. 
in question in that case ; neither do 1 find it expressly taken loi. 
notice of in any repoi||^f it. * AuJer*e8^''*' 

However, since it seems clear, that such a couviction would ^ 

be a good bar of an appeal at the common (e) law, and since it (r) Sup. ». 10. 
is not witiiin the letter of 3 lieu. 7. r. 1 . which mentions only 
persons acquitted or attainted, it shall not be easily construed to 
be wi^iin &e meaning of it, (f) being in tids lespcct a penal isi. 

statute, and derogatory from u maxim of the common law in Kcljugc, 101 . 
favour of life. ' 


And though it be in a great measure ( g) agreed, that the sta- 1 Ami. os. 
tdk in giving an appeal against a person attainted of murder 4 Coke, is. 
doth l^'ncccshary consequence give it as well against one convict *■ 
of murder, because cveiy person attainted is convict and more ; 
and if an appeal should nutidie against a person convicted until 
he were attainteil, it would be wholly in the power ‘of tlje court, 
by delaying to give judgment on a person convicted, to bar an 
appeal; yet since these leasons hold not in the case of one con- 
vict of homicide se dej'endend^ only, it may well be argued, that a 
conviction thereof may still be a good bar of an appeal. 


CHAP. XXXVIl. 

# 

OF PARDON. 

SEFORE i pioceed to consider in what manner a pardon 
to be taken advantage of, it may not be improper lh> premiso 
ao|ne things concerning the nature of pardon in general. 


By whom a pardon is grantable. 

2« Whera it is grantable Of right. 

3. What is the nature <jPa pardon of grace. 

As ^n yl^P iBST PoiifT, ws. By whom a pdrdon is grantable 

Se»mk»eems,t] 
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(a) See tlie tt»> 
tnte of 27 H. 8. 

Ce 94l» 

Co. litto 114. 
Crompton, 116. 
S. P. C. 104. 

3 lust 233. 


(b) Vide the case 
of Margaret 
Carolina lludd, 
Cowper, 331. 


(r) For Ihe form 
of H certiorari in 


within certain diatricta waa claimed by the lorda marchers and 
Others, who had Jura retgalia, by ancient grants (a) from the crown, 
or by prescription. But it is enacted by fi7 Hen. 8. c. 24. s. 1. 
** That no person or persons, of what estate or degree soever 
" they be, shall have power to pardon or remit any treasons or 
** felonies whatsoever, nor any accessaries to the same, nor any 
^ outlawries for such offences, whether committed in Cngland 
or Wales, or the inarches of the same; but that the king shall 
** have the whole and sole power and authority thereof united 
" and knit to the imperial crown of this realm, as of good right 
“ and equity it appertaiiieth.” 

As to the Second Point, w/c. Where a pardon is grantable 
of right (6), 1 shall endeavour to shew' yvhere it is to be so 
granted. 

1. To persons found guilty of excusable homicide. 

2. To robbers, clippers, bui glars, ?tc. who shall discover tw’O 
or more guilty of robbery, 8cc. 

3. To an approver who hath convicted an appellee. 

And Fiust, as to persons found guilty of excusable homicide. 

Sect. 2. It is enacted by the statute of Clhjuccster, c. 9. *'That 
“ in case it be found by tlie country, that u person tried for the 
** death of a man, did it in his defence or by misfortune, then 
by the report (c) of the justices to the king, the king shall take 
“ him to his grace, if it please him.” By whicii, at first sight, 
«ucli vase, and a it seeiiis to be implied, that it is left to the discretion of the king, 
wxlt" **'i 9^"* gi'uot u pardon in such a case or not. And 

(d) F.^&or. aa4. agreeably hereto it is said in four several notes (t/) in Pitzher- 
sti(i,287. bert’s Abridgment of Cases in the time of Edward the Third, that 
w!d* 44 ^'^ 3 ^” ® person found guilty of hoinicitle se dcfemlcnilo is to be remitted 
Ab. F. Cor. 94.* to prison in order to attend the king’s grace: and yet in two 
mid 2H. 4. 18. Other notes of (c) cases in the very same year, it is said, that in 
such a case, if the prisoner cause the record to come into the 
chancery, the chancellor will make him a charter of pardon, 
without speaking to the king ; and this seems to be (_/') settled at 
this day, and agreeable to the ancient (g) common law, which 
shall not without express words be restrained by a statute which 
2 tiut. 316,317. seems to be made in affirmance of it. And therefore these words 
K.'i*'cf29 ’ **84 ** shall please the king,” shall be taken as spoken 

n. Ch.de'pard,’ only out of reverence to him, and not as intended to make the 
right of the subject to such a pardon precarious. And the cases 
KtJy^’ ®fiove cited, which seem to be contrary, may be reconciled with 
128, 183 . * the others, by intending them to mean only the grant of the king’s 

Briu:t. Ls.c.tK>. pardon to a person represented to him as guilty of homicide se 
to (liceiid'of defmdtndo only, without any certificate of the verdict upon re- 

chaptcr. cord. For none of those cases make any mention of such certifi- 

catCi^as the others do ; and if there be no such certificate, it seems 
plain that the g^ant of a pardon is a mere matter of favour. (1) 

However it seems to have been always (Ji) agreed, that the 
<h) See the forfeiture of goods by such homicide may be saved by a pardon 
^kadtedto X^hich 

Che other parts • • . . , 

of this sect, and 4 H. 7. 2. Ab. F. Corotiep 61. B. Corone* 13$ or 139. B. Forfeit^ 51. 2 H. 4. 18. 

Ab« F. Cor. 69. B. Forfeit^ 9. (l) ^'Ide to!, t. p. 77, note." 


Ab, B, Forf. 9. 
art* tu tlio same 
puruuse. 

(e) F. Cor. 297, 
36 1 . 

^/) S. P. C. 15, 
ir>. 
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(which in this particular caoo aoema to purge the offence ab 
initio). And it hath been (i) adjudged, such a pardon is as 
necessary for one who is indicted only of homicide se defendendo 
and confesses it, as for one who is found guilty of homicide se 
defendendo on an indictment of murder. And if he were found 
guilty of having fled {k), &c. 1 question whether the parttbn 
will save the forfeiture of the goods by reason of the flight; 
for that is grounded not on the homicide, but on the contempt 
of the law in not^staudiiig to its judgment. 

Secondly, As to robbers, clippers and coiners, and burglars, 
&c. who shall discover two or iiioi e guilty of robbery, 8cc. 

Sect. 3. It is enacted by 4 and 5 Will. & Mary, c. 8. '' That 
** if any person or persons, being out of prison, shall commit any 
robbery, and afterwards discover two or more, who then had, 
or afterwards shall commit any n»bbery, so as two or more of 
** the persons discovered sliall be convicted of such robbery ; any 
such discoverer shall himself have, and is hereby entitled to the 
gracious pardon of their majesties, their heirs, and successors, 
for all robberies which he or they shall have committed at any 
time or times before such discovery made, which pardon shall 
be likewise a good bar to any appeal brought for any such 
** robbery.” 

^ !^ect. 4. Also it is enacted by 0 and 7 Will. 3. c. 17. '' That 
if any person or persons, being out of prison, shall be guilty of 
clipping, counterfeiting, washing, filing, or otherwise? diminish- 
'' ing the coin of this realm, and afterwards discover two or 
** more who then had, or afterwards shall commit any of the 
said crimes, so as two or more <if the persons discovered shall 
be convicted of the same ; any such discoverer shall himself 
" have, and is hereby iiititled to the gracious pardon of his ma- 
jesty, his heirs, and successors, for all such his crimes, which 
lie or they have committed at any time or times before such 
discovery made.” 

Sect. 5. Also it is enacted by lO and 11 Will. 3. c. 23. (which 
excludes (/) all persons from their clergy who shall by night or 
day, in any shop, warehouse, coach-house, or stable, privately 
and feloniously steal any goods, wares, or merchandizes, being 
of the value of 5s. (1) or more, although such shop, &c. be not ac- 
tually broken open, and although no person be therein, or shall 
assist, hire, or command any person to commit such ufience), 
" That if any person or persons shall commit any burglary, house- 
breaking, or felony, in stealing of any horse or horses, or any 
" money, wares, or goods, from whom the benefit of clergy is by 
** the said act taken away, and being out of prison, shall discover 
two or more, who then had, or after shall commit any iuch 
burglary, horse-stealing, or felony, as aforesaid, and shall be con- 
victed hereof, or cause to be discovered and apprehended Iwo 
** or more, who shall be convicted as aforesaid ; eveiy sucH^is- 
coverer shall have, and is hereby intided to his majesty’s most 
gracious pardon for the burglaries, house-breakings, horse-steal- 
ings, or felonies as aforesaid, wiiich he or she or they shall have 
committed at any time or times before such discovery made ; 

(1 j Vide vol. i. p. «0l. 5 

mm 2 which 


(0 Kellw. 53. 

4 fl. 7. 2. 

Ab. F. Cur. Ct 


(fc)Vidc F. Cor. 
S86, 287. mill 
infra, in tlic 
chapter of *' FaU 
alfying Attuin- 
dvrar 

A pardon oiFered 
to robber.'!. 


A pan Ion of- 
fered to clipiicT'k 
of l)ie 1 * 0111 . 


(0 Vide fup. c. 
33. s. C4, 65. 


A pardon of- 
fered to bur- 
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breakers, horse, 
stealers, and 
shop-lifters. 



** wfliidb pwdonyhaU be likewiMi^il g 094 btt teen wpeal for epy 
" ench burgl8i7, 8 cc * 

5ec^ 6. And it is further enacted by 5 Anhe, c. SI. sect. 4. 
" That ever^ person who shall be guilty of bui^laiy, or of the 
(m)indee.ss. hv) felonious breaking and entering any house in the day> 
9 . 85 to •. 106. u Kae, and after ■hall discover two who shall haves commit- 
" ted such^burglary or felony, so as they be convict, &c. shall 
** have 40l. ^1) and be entitled to'a pardon of all burglaries and 
** felonies, except murder and treason ; which pardon shall be a 
" bar to appeal, ficc.” 

A pardon of* t It is enacted by 8 Geo. 1. c. 18. s. 7. That if any runner 
fared to smug- <« of foreign goods shall within two months after his offence, and 
« before his coviction, discover two or more of his accomplices 
By S5 Gio. s. ** therein to the commissioners of the clistoms or excise in Eng- 
e. 57. Accom- ** land or Scotland so as they or two of them at least be convicted 
** offence (as described in the act), the offender or offenders 

" ■^^ discovering shall receive the sum of forty pounds for every 
lottery orders •• sucti offender SO discovered and convicted, sd ai^^ftiO^value of 
uTa^Md"******* ** goods recovcied by such discoveiy shall^CXcCcd fifty 
o a par on. „ jj, . gyeh person so discovering ^1^ ‘big. cloariy ac- 
" quitted and dischaiged of such his or her oftew^f^ And the 
like is enacted by <) Geo. 2. c. 36. upon the same'*^bj6Ct. (2) 

Sect. 7. TiiiRor.Y, In what manner an approver who convicts 
the appellee is intitled to a pardon. This hath been shewn 
Chapter 24, section 27. (3) (4) 

Pkrdon of As to the Tiiinn Point, viz. What is the nature of a pardon 

grace. of grace, 1 shall consider the following paiticnlars : 

1. Where a pardon of grace is good in law. 

2. What is the effect of a pardon of giace. 

3. Whether it ma^ be waived. 

As to the First Point, viz. Where such a pardon is good in 
law i 1 shall consider, 

1. What 


(O The act of 5 Anne« c. 51. is repealed so far 
as relates to the reward of £40. htat. 58 Geo. 
5. c. fro. 

(2) persons to whom the kin^ has, bjr special 
proclaniaiion in the Gaaette, or otherwise, promised 
Ids pardon, aie also enthkd to it of legal light. 
CowD. 335. 

(5) Great inconeehlence arose from the practice 
of apprdeement. A mode has therefore been 
adoptM ill analogy to that Jaw, by w hich an accom* 
pileh may be entitled to a recommendation to tiie 
ain^i mercyg but not pardon as of le^al right, 
wUra he may plead hi mifk or avail himself ol on 
Jtb trial. It u where an ^ompUceg having made 
a ftitl and lair confession of tlie wh^ trtttn» is in 
comequence Umieof Jpnutied ihOi 

.crown, and thatetidmfe It idleNram use 

of to conelct the other offenden. If fee act feirly 
and openly, and dtscoeer the whole troth, ||unigh 
he ia not Intitled of ffehl to a pardon, yet the 
asagpf the praetkfa, anadm leniqr of the court is 
toalnplhapfoaacatfonsfeinftte amlhehaaan 
eqdllMatiUet0 a 


niercy.-*lt hold^ out a kind of hope, that accom- 
plices who In have and disclose the whole 

truth, and bring others to justice, shourd themselves 
escape punish men t and be pardoned. 

(4) But a justice of the |>eace cannot pardon the 
ofTender, and tell him he shall be a witness ai^ainst 
others. He cannot sc lect whom he pleases to par- 
donor prosecute, and the prosecutor has even a less 
pretence to select than the juiitice of peace. How- 
e\cr, although the juiUces deceive the accomplice 
under a promise, or assurance, or hope of pardon 
from them, which in strictiiesa they had no right 
to make, yet if he make a full and fair discloMire, 
at the time of his examination, of ail he knows, he 
will be intitled to a rrconimendation to mercy, add 
tlie king’s bench will m this case b«l him iiT order 
that he may apply |jpr the king’s par^n. Or the 
justices of 'g>ioi*dehvery, on all circumstances 
relative to the prisoner's claim of indemnity being 
laid Sefore them, will exeitise their dfimtfon ia 
defeorittg the trfel aecoaBngiy* Lord WniiiflfWt 
Cowperi^ SSi* 
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1. ¥ilk«ti8 reqifir«d to molw « good'jpavdott of fdooj io'gii* ’ 
neral. 

8. What is paiticttlarly taquired in a paf^n of traaaon, ttur- 
der, or rape. ' , ► 

3. How far the pardon of one man may dbcharge anothelM^ 

4. How far it is neoessai^ that the pardon of soreral persons 
for felony be several. 

5. Whether the king’s grant of a protection, or a place of 
trust to a traitor or felon, carry with it an implieii pardon of his 
crime. 


6. What is required to make a good pardon of offences not 
capital. 

* 

7. Whether any offence can be pardoned before it is com* 
niitted. 

8. Whei4<& there be any offence which cannot be pardoned 
after it jb' coqfthitted. 

9. How Ihr a'*pardon may be of force against the private in- 
terest of the Subject. 

M). Whether it may be conditional. 

1 1 . Where a pardon is void in respect of a wrong recital. 

As to the first particular, viz. What is required to make a good 
pardon of felony in general. 


Sect.' 8. It seems to be laid down as a general rule in many 
books, that wherever it may be reasonably intended that the 
king, when he granted such pardon, was not fully (n) apprised (») 8 H. 6. SO. 
both of the heinousness of the crime, and also how far the party 
stands convicted thereof upon record, the pardon is void, as g n, e.'si.* 
being gained by imposition upon the king. And this is very Ab.B. Patent*, 
agreeable to the reason of the law, which seems to have intrusted ] 3 . 

the kii^ with this high prerogative, upon the special confidence sinsU SSS*. 
that he will spare those only whose case, could it have been fore^ 
seen, the law itself may be presumed willing to have excepted out 
of its general rules, which tne wit of man cannot possibly make so 
perfect as to suit evciy particular case. And upon this ground it 
hath been holdcn, (o) “ that if one be indicted by these words, 
that he had slain a man for having sued him in the king’s court/’ Bragin ab^g. 
and the king make him a charter of all manner of felonies ; this ing Ab ca*e iu 
charter shall not be allowed, because it shall be intended that 
king was not acquainted with the heiiiousness of the crimOa'but don, 19. omit* 
deceived in his grant. Also where one outlawed in an apfwU of words, •• bo- 
• felony prayed his clergy, which was counterpleaded '^oiPthe ac- MiD*?n*tte«nrt 
count of bigamy, &c. and afterwards purclnM)<4i||^jM^oit||,and court." ^ 
sued a scire facias against the appellant, 8cc. it £ j^mraaid, that (p) F. Charter, 

i, S.P.C.108. 

Crompto^p fronn.ihe amhoritj of the Year Book of If H* 4» ll* pL 94s and 48. pi, 98* wbereoft 
the dehale df thia case il aecnis admitted, that tlie pardon was not good because it made no mendw of 
tbe •dd 3 'et it is aa&d that upon the nonwappearanea of any one to maintain tlie appeal# paMk» 

wasaliarMidinl^ed. JlSSfge ftieTe* 
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the pardon was not flowed, because it made no mention of the 
bigamy. 

(9) 8 H. 6, SI. Also it seems agreed by all the (g) books, that if a man be at' 
^'®*^***”**' tainted of any felopy, whether by abjuration, or outlawry, or 
9 ia. 4. ts. ot| mi wi 8 c, and afteirwards get a pardon which doth not. expressly 
Ab. F. Ciiar. mMtion the attainder, tiie pardon will not avail him, (r) because 
B?*Chart«r S3. ^ intended that the king had not conusance of the at- 

6 *Kd. 4. 4.' * tainder, but was deceived in his grant, which shall not grieve him 

1 Ell. s. 13 . when he has true notice of the matter. 

1 Aiwize, 4. 

Ab.F. Cor. 155. Same point admitted, 36 H. 6. S5, 36. Ab. B. Charter, S5. 6 Coke, 13. F. Cor- 
134. Crompton, 113. 3In»tS38. Sum. 351. S. P. C. 103. 133. Dalton, c. 94. Kelynge, S8« 
(r) 'riicic are tbe reiy werdi of 8 H. 6. 31. Ab. B. Patent, 15. 

^1 Sid. 366. And upon the like ground it hath been holden (s), that the 
s kebie, 363. P^rdon of one who is convicted, by verdict, of a felony is not 
SKebie,'694. good, unless it recite the indictment and conviction. 

0)3 Jones, 56. Also it hath bccn (f) questioned, whether the pardon of one 
(M^3*JonOT ’ .56 who is barely indicted of felony be good, if it do not mention 
3 KcbIc,3o's6! the indictment. But this hath been (w) adjudged to be helped 
Cromp. 115. by tiic words sive indictatm site non** 

( 0 10 Kd- 4. 10. Sect.f). It hath been holden, that anciently (x) a pardon of 
3 Inst'.'sae?^ ** felonies” included all treasons, as well as all felonies what- 
Vido33*Ass.49. socver, and might be pleaded to an indictment for them. 

S. V. C. s. 103. 

F. Charter, 13. Djrcr, 134. March, 314, &c. 


(x) Krilw. 91. 
B. Cor. 147. 
Coke Lit. ^1. 
S.P.C. 8. 103. 
3 Inst. 336. 

33 E. 4. 7. 

Sre the books 
cited to tiie 
otiier parts of 
this section. 

(y) 8 11. 6. Si. 
Ab. B. Pat. 15. 
F. Corone, 34. 

3 Kt blc,574. 

10 Ed. 4. 10. 

36 H. (i. 35. 

36 Sum. 351. 

8 Junes, 56. 

6 Ed. 4. 4. 

B. CliarterF. 
Pardon, 10. 
(s)Kcilwav,9l. 

9 Ed. 4. S'6. 
Crompton, 11 5 . 

(а) 3 Keb. 363. 
415. 574. 

(б) Sco thr pre- 
twdent secdon. 


(s>Vidc3.Kcb. 

575. 


And it seems to be taken for granted, in many (x) books, that 
a pardon of all felonies in general,^without describing any one 
particular felony, may even at this day, if the party be neither (y) 
attainted nor indicted, be pleaded in bar of any felony whatsoever, 
coming within the general limitations of the pardon, except mur- 
der or rape ; and that the only (x) reason why it cannot be also 
pleaded to murder or rape, is, because the statute of 13 Rich. 2., 
set forth more at large under the next point, requires an ex- 
press mention of them. But I find this point no (a) where so- 
lemnly debated. Neither doth it seem easy to reconcile it with 
the general rules concerning pardons, agreed to be good in other 
cases ; for if a felony cannot be well {b) pardoned where it may 
be reasonably intended, that the king, when he granted the par- 
don, was not fully apprised of the state of the case, much less 
doth it'seem reasonable that it should be pardoned where it may 
be well intended that he was not apprised of it at all. And if a 
felony whereof a person be attainted cannot be well pardoned, 
even though it appear that the king was informed of all the cir- 
cumstances of the fact, unless it also appear that he was in- 
formed of the attainder ; much less doth it seem reait*^nable that 
a felony should be well pardoned, where it doth not appear that 
he knew aiqi^ thing of it : for by this means,' where the king in 
truth intejinwioahf to pardon one felony, which may be veiy pro- 
per for hh^,niiar(^, he may by consequence pardon the greatest 
number of the motf heinous crimes, the least of which, had he 
been apprised of it, he would not have pardoned. And for these 
reasons, as I suppose, general pardons are commonly made by 
act of parliamenytj, and have beeii of late yearaCr) very rarely 

granted 
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granted by the crown, without a particular descriptioa of the 

offence intended to pardoned. As to the (d) precedeitts of (a) B«»t. i&5. 

such general pardons in Rastal’s Entries, it may be answered, 459. 

that, their authority seems to.be of less weight when compared 

with those many precedents of pardons in the Regis^^e)^ every («) Bcehtcrof 

one of vriiich particularly describes the offence which is pard qy d, origiDa? wnu, f. 

and even those which relate to (/“) homicide by lunatics, orin- 

fants, or in self-defence, 8tc. except only one which pardons ^giuai wtiu, 

escapes, but expressly excepts all voluntary ones. And thererbre S09. 

where the books speak of pardons of all felonies in general as 

good, perhaps it may be reasonable for the most part to intend 

that they cither speak of a pardon by parliament, or that they , n p 12 ^ 

suppose (g) that the particular crime is ineiitiuned in the fiardon, SfiduIsAnt.iT. 

though tliey do not exjiress it. Ab.F.ClMurter, 

Sect. -IO. By 23 Edw. 3. c. 2. it is enacted, ** That in every 


charter of pardon of felony which shall be granted at any man s 
“ suggestion, the said suggestion and the name of him that makes 
it shall be eompromised ; and if after the same suggestion be 
“ found funtrue, the charter shall be disallowed. And the jus- 
“ ticcs before whom such charters^ shall be alleged, shall enquire (ft) VidelUyra. 
of the same (fi) suggestion, and if they tlnd it untrue, shall dis- 13. 
allow the charters so alleged.” * Si«lcrfin,4l. 


And by 9 lien. 4. c. 2. it is enacted. “ That if an approver 
** become a felon again after a pardon, he who procured the par- 
** don shall forfeit i’lOO.” 


Sect. It. It is certain that a general pardon of felonies extends 
nut to piracy, as hath beenm ore fully shewn, book 1. ch. £0. s. IS. 

Sect. 12. It seems a settled rule, that no pardon of felony shall 
be carried farther than the express purport of it ; and therefore 
where a man was attainted on an appeal of robbery, and the king, 
reciting the attainder, pardoned the execution, it is said, (t) that g 21 ^ 
because the pardon did not expressly luentiun the felony, it was Ab.F.ChartS6. 
disallowed: but it does not appear how it was pleaded, nor to 
what purpose it was attempted to be made use of, nor how far, jg* ‘ ‘ 
or in what respect it was disallowed ; and thercibt’e, though (Jfc) B. Coronc, 24. 
some bopks seem to hold generally, on the authority of this case, | 
that such a pardon is no way good, 1 do not vvcll see how any ^j^) Cruiupton, 
more can be proved from it than this, that it shall neither amount ii6. 
to a pardon of the felony itself, nor of any other consequence of 
the attainder besides the execution. But it seems difficult to Ab.F.Cur.* 2 ^. 
give a reason whyit should not well pardon the execution, since See the chapter 
the king doth not appear to have been any way deceived; 'and(/) ofc*ecutioaand 
it hath been't clearly adjudged, that the king may, if he think fit, I’su^Tr. 261. 
pardon thie'hkecution, and no more. 

Sect. 13. It seems (m) agreed, that where a general act of par^ (m) 6 Coke, is. 
don excepts some particular kinds of felony, sucl^exception ex- Summary, 231.* 
tends as well to those whereof any person^ ^ gt^|)^ tta inted as 3 liut. 238. 
others ; for if those whose guilt appears not on^ rCrord are ex- 
cepted, much greater reason is there that ,tho«e whose guilt ap- 
pevs in so high a manner should be exciipted ; and therefore 
being within the letter of the exception, they cannot but be in- 
tended to be within the meaning of it also. Neither doth it fol- 

* low. 
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low« that because the pardon of a felonjr whereof a person is at> 
(n) Vide mp. tainted b not (n) good without mentioning the attainder, there- 
Mct. 8, 9. ^ general exception of " all felonies** shall not extend 

to those whereon there hath been an attainder ; for the case of 
such a pardon depends on this special reason, that the king ought 
to fully apprised of the proceedings against the party before 
he - pardons him, as hath been more fully shewn, section the 
eighth. 


As to the second particular, viz. What is particularly required 
in a pardon of treason, murder or rape. • 

Sect. 14. I do not (o) find that the common law required any 

3 Modern, tiling particular in the form of pardons of iiich crimes, which was 

13 equally requisite in the pardon of any felony whatever. But 

F. Ci'nme, ** being enacted by tlie statute of 2 £dw. 3^ 0* 3. which is con- 

Kfitway,'*]. firmed by several Ip) subsequent statutes^ ***mat charters of par- 

( « don of manslaughters shall not be grant8Vl,‘but only where the 

lb £(l. 3. s. ** may do it by his oath, that is to say, where a man slayeth 

(v) itcgi. 309. " another in his own defence, or by misfortune ;’* and there being 

l*^lM»t ^*23 ***** precedent in the llcgister^) of a pardon of any other homi- 

Stylu.’ 375 .‘ 377 . such as is doue eithemn self-defence or by misadventure, 

Marcli, 217. or by infants or uiaduieii||^) some have gone so far as to hold, 
limvioii, 133. that the king’s pardon of any other homicide is not good, unless 
^ * it be -confirmed by parliament, or at least have a ( I ) non obstante 

1 Kfblo, 67. of these statutes. But this seems contrary not only to the gene- 

l^vinz, «. l.^^ tenourof the books, which clearly (a) admit the king's power 

Aij-i’.* (3inr. 16 .* pardoii any homicide jn ^meral, but also to the express pur- 

4 Kd. 4. 10 . pqrt of 13 Rich. i. which, b;^hewiiig in what form the king shall 

7 ' s”"^* * pardon of murder, plainly allbws that he has a power to 

Ah.'F.*Scire make it. Besides, the same reasons hold as strongly against the 

Flic. 66. king’s power to pardon nianslauglitcr as murder, which yet I 

Ab**/s*-i "ever knew disputctl. However, it seems reasonable that thus 

Fac. 6*3. much at least be allowed to follow from the arguments above- 

13 II. 4 . 6. mentioned, that too great caution cannot w'ell be (t) taken in the 


lIrncUiii, 133. 
SI lower, 

5e8'l. 

1 Keblo, 67a 
1 Lcviiiz, 8. 


Vac. 06 , 

9 11. 4. 1 . 
Ab. Fa Scire 
Fac. 63. 
1311.4. 6 . 


Ab.F.Cor.2fl6. grant bfuardous of any homicide: that there be some such fa- 
brokslt b vourabfe circimistances in extenuation of it, as may bring it some 
dearly admit- Way wjthin the equity of die cases in the Register, and those old 
tcd.Umt auout- Btatutus. ,# * 

lawrj* in an ap- 
peal of death may be pardoned by tiie Iting so far as the public jusUce is concerned in it See also 
Shower, 283, 284. 2 Jones, 6da Kely. 24, 25. ] Sider. 366* MooV, 752. Ray id. 13* ^ICeb. 363« 
415. 574# 3 Kcb. 30. 694# 3 Mod. 37. (t) See Bracton, 133# See Rex r. Parsons, Salk* 4^9# 


Sect. .15. It is recited by the s^tute of 13 Rich. 
the commons had grievously complained of the osutnij^on* mis- 
chiefs which had ha|)pcned to the realm, for that jB|ftMW>ps,fa|ur- 
. ders, and rapes had been commonly done, and the Myii'hiBpniXe 
charters of pardon had been easily granted in 8U«^i|||||^|^i:|aid 
that hereupon the commons had requested the k^g 'tli)^\aiick 
charters, might not be grated ; to which the king bad answdrecU - 
** that he woi||dM^ his liberty and regality, as his progenitors had 
doqe :’* and thereupon it was enacted, ** That no charter of par- 

" don 


( 1 ) It is been said by Mr. J. Blxckstone that that Uie^klng cannot dispense with the enactment 
the docti^ne of ** non ohatante” iled Westminster of any statute# Vide 1 Win# ^ M. sess# t. c. f# 
Hall at the llevoitttioo, and* it b now settled law, post, s. 31# 
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** don shall from henceforth be allowed before any justice for 
** murder, or for the death of a man slain by await, assault, or 
** malice prepensed, treason, or rape of a woman, unless the same 
" murder, death of a man slaiu by await, assault, or malice pre- 
“ pensed, treason, or rape of a woman, be specified in the same 
charter. And if the charter of the death of a man be alliged 
** before any justices, in which charter it is not specified that he 
** of whose death any such is arraigned, was murdered or slain by 
** await, assault, or malice prepensed, the same justices shall en- 
quire by a good inquest, of the visne where the dead was slain, 
" if he were murdered or slain by await, assatdt, or malice pro- 
** pensed ; and if they find that he was murdered or slain by await, 
** assault, or malice'prepensed, the charter shall be disallowed, 
and further it shall be done as the law alloweth.” 


(«) vi.k- n. 

Cliiirl. of Pur. 
10 . 


Sect. 16. Also the said statute required, tliat the name of him 
who sued for such a. charter should be endorsed upon the bill 
under a great penalty, &c. But to this, and all other matters, 
except only what is contained in the precedent section, it is re- 
pealed by l6 Rich. 1!. c. 6. 

Sect. 17. It so fully appears Worn the express words of 13 
Rich. 2. that the king’s pardon of mutter, rape, or treason, can- 
not be good, without a clause of »on obstante, unless the crime rnmipton, ii5. 
be specified in the pardon, that I do not (u) know that it hath Keilway, 9i. 
ever been disputed. But it hath been often formerly (v) ad- 213’ 

judged, that a murder might be well pardoned under the general s;m., Vc. ' 
description of a felonious killing, i||^ the- charter had the clause of 1 llnlc, 46(>, 
non obstante of this statute ; which construction seems in a great 
measure to evade so excelfent a law, by barely changing the form 435. (here ura 
of the charter. But it seems difiiciiit U) give a good reason w'hy precedent* of 
this statute should so easily be evatled, which was made for the 
prevention of such great mischiefs, and no ways tends to abolish nerul, without 
tlic king’s prerogative, but only to put such a restraint upon the Bny^toteo?ite,- 
abuse of it, which every one must own to be reasonable. But if 
such opinions were founded on the king’s power of dispensing there i* niGntion 
with statutes, they seem to have been of (.r) littlu'force.aince the of « panion of 
statute of I Will, ifl Mary, scss. 2. c. 2. by which if' is declared and 
enacted,***' That from and after thkt session, no dispensation by tiiat thc^rti- 
** non obstante of or to any statute, or any part thereof, shall be cular treason 
** allowed, &c.” 

^ presfily par- 

doned i% appears that the attainder for it was expressly mentioned, (v) 9 Kebic, 363. 574. 
Shpwer» €83/ Skinner, 1.^7. 1 Si^rfiOi 366. 3 Modern, 37. 38. Kelynge, €4* €5. Moor, 

75€. t Jones, 56. Riistal«455« The same point is admitlea and complained of, 

S. P. C. 13i. SdiDmary, ^50. Vide 3 Init 136» € H. 7. 6. 6. Marcli» €14. Styles, Klckabce’s 
caajr, ; Shopir, €83, €84. 

> seems plain, that pardons of manslaughter^ or 

a^ ,4mer feV^ny, except murder or rape, remain as they were at 
common law, fog^which 1 shall refer to sectionft.8, 9, 10, 11, 12, 


felonious (’y)i*KeWe, 
lib&ent of man- 


13. from whence it follows, that the pardon 
killing of J. S. may be well pleaded to an 

slaughter for killing him. But where such a pardon hath been ijo^se.’ 
pleaded to an indictment of manslaughter by the coroner’s in- 
quest, the cojttii M prudence hath refused (s) to allow it till the (*) tKeUe,4i5. 

fact 
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fact bad been found manslaughter onfyy by a jury directed by a 
. higher court. 

(«) Djrer,6o. Sect. 19. It hath been (u) adjudged, that where a general act 
V pardon expressly pardons all petit treasons,*’ but excepts 

Crompton, 115. murder, it cannot be avoided by indicting one for murder only, 
withbut the word proditorii, 8cc. who has been guilty of petit 
treason; for the less olfcnce being included, and consequently 
drowned in the greater, cannot but be pardoned by a pardon of 
it; and therefore the exception of murder in such a pardon must 
be construed of such murder only as is specify so called, and 
doth not amount to petit treason. 


(6) 1 Levinii, 8. Sect. 20. Also it hath been (b) adjudged, that a general act of 
ISO. pardon of ** all felonies. Sec. except murder,” shall extend to a 

iKeb^*66*548 for notwithstanding his offence may in strictness be 

* called murder, and consequently may seem naturally enough to 
come within the exception, yet since the general words of an act 
of parliament arc to be expounded according to the common use 
of them, and the offence of felo-de-'Se and murder are generally 
understood as distinct offences, and such as are distinctly treated 
by all authors, who when thej^se the word “ murder” as signi- 
fying a certain species of ^^nces, always meant by it the murder 
of another ; and farther, since there is greater reason to except 
the murder of another out of a pardon than that of a man’s self, 
because botii the law of God and nature seem generally to re- 
quire blood fur blood, which can be applied only to the murder 
of another, the word murder ^all in such an exception be taken 
only to signify the murder of Imother. 

case. Sect. 21. Also it hath been (r) adjudged, that if a general act 
1 !Ute "-ise!*’ pardon extend to all felonies, offences, injuries, misdemeanors, 

Crompton, lid. and Other things done before such a day, it pardons a homicide 
Tills is made • from a wound given before the day, whereof the party died not 
nniUM case after the day, because the stroke which is the cause of the 
(ifWilLNicliuis, death being pardoned, all the effects of it arc consequently par* 
Vostar, 64 to OB. doued. 

«hmi Colo’s 

case is said to be good law, but not fd^Jrarrant the rule here contended for. 


•Sr 

As to the third particular, vig. How far die pardon of one man 
may discharge another. > t ■. - ^ 

Sect.9A. It seems to be generally (cf) agreed, t^iyiit ,njp|^jUb- 
standing all felonies are (e) several, and consequently 
one man cannot be a direict*dta|hu'ge '* 


(d) Slip. c. S‘.>. 
sect. 41. 

84 II. 6. 9. 

4V Assicc, 16. 

11. Chart, of 
Pardon, 85. 

Cotone, 1V9. 
orlVS. 

F. Charter, 15. 

(«) Cro. Elic. 

50, 5U 
St F. 4. 7. 

Infra, sect. Hi, 

Uver, 54. 
o') P. N. B. 

115. 

7 H. 4. 14. Sup. e. S9. aecU 41. 


of aiiotlii 


iB.of 
'ijionle 
iliat 



cases the felony of one map may .be so far depenc 
of another, that the pardon of'the one will by a ne 
qiicnce enure to the benefit of the other. As whe 
pal pleaded his (^) pardon, and was allowed it iit' ^ 
law, ([g) before his attainder, or where he plead|||and is alldwelif iV.' 
at this day before bis (A) cBnviction, in which case it seems that^ 
the accessaiy may by a necessary consequence taKe benefit of it, 
because he cannot be arraigned dll after the principal is con- 
victed. 

(g) Sap. €. 99. MCt 41, 4^ (A>) Snp. c. 99. SSeU 45, 


Sect. 
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Sect. 23. It w (t) weed, that if a man be bound to the king i n.7. to. 
as surety for another, ror the payment of a certain fine or other Jordon, 4. 
debt due to the crown, the pardon of the principal is a discharge pur«ton,*s& 
of the surety also. But it seems to have been {k) holden as a (jk) sce’uic* 
general rule, that where a man is bound a surety for another for tiwk* jw*t 
the performance of a future act, the discharge of the principal * * 

before the time of the performance will not discharge Uie surety, 
because nothing was due to the king at the time of such dis- 
charge. But this seems exb*emely nice : neither do the cases (/) (<) See the 
brought for the proof of it seem any way to come up to it. For 
as to the first of them, viz. that of the king’s release of a recog- “ '‘'®‘ ' 

iiizance for the peace to the principal, before it is forfeited, 
which shair not discharge the sureties ; it may be answered, that 
it will (m) not so much as discharge the principal. And as to (m) See bk. 1. 
the other case (n) cited for this purpose, viz. that of the king’s c. 98. sect. 17. 
pardoning J. N. the building of such a house, for his building H. 7. lo. 
whereof J. S. is bound to the king, which shall be no discharge 
to J. S. ; it may be answered, that as this case is put, J. N. doth 
not seem to be bound at all, but only .1 . S. who therefore doth 
not seem to come under the "f u surety but of a principal. 

As to the fourth particular, viz. ^^ow far it is necessary that 
the pardon of several persons for feloi^ he several. 

Sect. 24. It seems (o) agreed, that the pardon of A. B. and 
C. of all felonies by them done, without adding, or any of them ^ Par.bi' 
is void ; because it supposes them jointly guilty, and extends to 34. 
no other but joint felonies, wlier^s ail felony is several (p) in 
each oflFender, and cannot be joiin. And the Year-book of ( 9 ) (f)« 2 K. 4 . 7.' 
22 Kdw. 4. goes so far as ‘to hold, that the addition of the words, M Char, of 
or any of’ them, will not help a pardon beginning with such joint 
words. But this is (»•) said lo be inisreporleil, and contrary to tire S. P.’c. 102 . 

roll, and seems to be agreed (s) not to be law at this day. (•) Dy®'* 34. 

® ' . Summary, 282 . 

As to the fifth particular, viz. Whether the king’s grant of a 
protection, or of a place of trust to a traitor or felon, carry with 
it an implied pardon of his crime. 

Sect. 25. It is generally (f) agreed, that a protection granted 0)S.P. C. 104 . 
to a felOn shall be so far from enuring as a pardon, that it shall ^ 
not so much as privilege him firom answering immediately to an Corone., 
indictment, in the same 'maimer as if h^ had no protection at all. so. 
Buit',%ere.is a short (u) note of a caw in Fitzherbert’s Abridg- f *5**Ak**«l?' 
ment;^*S|i|K^Dne, being indict^ aqd found guilty of felony, pro- p. c^ne, 6 I. 
duced^’d'cbiu^r whereby it ajp^pehted that the king had hired him But v. Corone. 
to gti^into iMscoign to the arn^, wbereuppn the court . allowed t 22 . teem* con* 
And Sir Edward Coke (jt) supposes that the of- (u^.Cor.3S9. 
finira^^^^pecially recited in the charter, and that such recital cited. 
i^i^WTOw 'das^ from that of a protection, w’hich must be a formed 

a^d thei%fate can have no such recital. But however such 2 'go. * 
a charter ‘may enure as a if) susi^cnsion of the proceedings (r) 3 intt. 240 . 
against a felon for a time, I tlo not see how it can be collected 
from this case, diat it shall enure as a pardon of the felony by 2R^80.* 
implication, which seems contrary to the rule (z) of law in other (t) Snp. aec. 
cases, which will not suffer a pardon- of felony to be carried be- 
yond the express purport of it. 

However, 



OF PARDON. 


Bk.8. 


<«) G. Jac. 494. However, it was solemnly adjnd^d (a) in Sir Walter Raleigh’s 
1 that the king’s grant of a military command to a person at- 

tainterl of high treason, w'hercin he called him his true and loyal 
subject, and gave him judicial power over the lives of others, did 
not pardon the high treason, because every pardon of high trea- 
son requires aii express mention of it, if not by the common law, 
(6)Siip»ec(. f5. yet at least by the statute of IS (6) Rich. 2. Besides, if the of- 
fence had been but felony, yet after an attainder it could not have 
(c)Su|>.M’ct.8,'). been pardoned without an express mention both of the (c) felony 
(rf>Sup.<)ect.8,<>. and also of ^he ((f) attainder. 

As to the sixth particular, viz. What is required to make a good 
pardon of offences not capital. , 

(r) 3611.6.2*. Sect. 26. It hath been adjudged, that a pardon of all mis* 
37 11 . 6 . 21 , 22 . prisions, trespasses, offeiu'es and contempts,” will pardon a 

in niakiiig a (e) false return, &c. and a (J") striking in 
Westminster Hall, and (g) barratry, and even a (A) pr<c»i«/«Vc : 
(/) 1 Lev. 10(>.' and it hath been laid down as a (i) general rule, that it will par- 
^ k'**'!!'"’ V^’ crime which is not capital. But it is said (k) to have 

(ff) i fti<')iM'(»a. hcen holdcn, tliat micIi a pardon will not extend to simony, bc- 
(./i)Cro Jac..i()o. cause it is ma/itm in ie ; but this seems to be no good reason ; for 

the injuiioiis?«triking of another, and generally all 
Kt'ilw^y! 1 I 9 .'’ <*ff^‘nce8 at coininoii law', arc also mala in se ; and yet ft seems 
19&. ‘ * clear, that unless they be capital, they may be pardoned by such 

F.roroiic, i‘> 5 t. a pardon. 

{k) WdiMoirs ' 

Clpri:;^Vii)aiiS L.tw, c. 5. 1 Sidorfiii, 170. Tlic ense U in Kchic, 7B0; but tJiis point is not 

tnkrn iioiuo of. And the contrary seems to be adniitUcL Cro. £lu. 6bo. Moor, 91(>» and is agreed, 
y IMudorn, 62. 

(0 ^ Ik it Sect. 27. It hath been questioned, (/) whether a genhral pardon 
of all trespasses extends to champerty or confederacy. 

As to the seventh particular, viz. Whether any offence can be 
pardoned before it is committed. 

(m) Fiiuli, 23%, Sect. 28. It seems agreed, (/») that the king can by no previous 
iMl 6 62 pardon, or dispensation w'hatsocver, make an offence 

37 II. 6. 4 , 3. dispunishable Ivhicli is (/t) malum in .se, id est, unlaw ful in itself, as 
tt If. 7. 11,13. being against the law' of nature, or so far against the public good 
II. C'liurt. lie as to be indictable at comiribn law, FoVui grant of this kind 
iiM'nl'ih. tending to encourage thevjdl^^||^^f^<ivil, which it is the chief end 
3 CokV, 3.1. of govenimeiit to preven^^ miS^'li^inst reason and the* com- 


(m) Fliuli, 3.11, 

!«» II. 6. 62. 
9711.6. *,3. 
tt If. 7. 11, 13. 
1^. Cburt. do 
I’Hrdon. 76* 
DiivU^ 76. 

6 Coke, 2,^. 

12 Coke, 31), 30. 

(n) But chief 
jiidtlcc Vaughan, 
ct prchibitunif ub 

(o) 3 H. 7. 15. 
Ab. F. Grant, 
37. 

B. Pat. 51. 
Cited S. P. C. 
102. 


(p)Dyer,M. 

l9U.6.6t, 

69, 64. 

Ab. B. Pat. 16. 


tending to encourage thevjdl^^|w^i^evil, which it is the chief end 
of govenimeiit to preve||^^'mra^'!t^inst reason and the* com- 
mon good, and thcroforwwid. . 

, in Sonrel’* caV, f. 393. &r. 6 ‘p distUiction bdlwwn auilwR in tt 

not fuliv ant.cring all the casei cvhannwtoaiiaaUons. 

Yet it seems to have been u^udged, (o) that the kin^sjpnwt 
to the bishop of Salisbury, and bis successors, having the MMtOdy 
of a prison, that they shall be quit from all escapes, &c. having 
bqA allowed in eyre, shalUbc a good discharge from any fine for 
a i^ligent escape out of such prison. And yet it is admitted 
that such a grant is no discharge of a voluntary escape ; but it is 
said, that it shall discharg^a negligent one, because it is punish- 
able only by pecuniary penalty; a^ it is a^general rule, that the 
king max disdiarge a (p) pesaibiirfy of an interest before it bap* 

* ' pens i 
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pens ; as where the tenants of his manor are to be amerced for 
a default in respect of their tenures, which the king may pardon 
beforehand. But if it be a good rule, tliat the king cannot pardon 
an offence which is mulutn in $e before it happens, and tlie negli- 
gent keeping of a prison be such an offence, whiclt 1 think can- 
not be denied ; and farther, if it be also a good rule, tliat where 
the king’s grant is plainly against the common good, as a grant 
of this kind seems to be, as tending to make a gaoler less diligent 
in his duty, by taking off the legal punishment of his negligence. 

I do not well see how this case can be maintained. For it seems 

by no means to follow, that because the king can discharge his 

right to an amercement before it happens, for a default of his 

tenants in a matter relating barely to the revenue of the crown, 

which it is admitted that in the like case any other lord may do as 

well, therefore he..can dischai^e a pecuniary penalty for an offence 

of a public nature before it happens. Neither doth it seem, tliat 

a negligent escape is only punishable by a pecuniary penalty ; 

for in some (ly) books it is said to be finable, by which it is im- (v)S'.ip.c. 19. «. 

plied that the offender may be imprisoned. Besides it seems (r) 

agreed, that many negligent escapes will forfeit the office of keep- «tft. s<), ao. ' 

ing a gaol, and therefore it is plaib that a pecuniary |)cnalty can- (Ol'''tchii*rjus- 

not be said to be their only punislin^it. However, this is the "* 

only cash I (s) meet with which looks like an exception out of srltin!. 

the general rule, that the king cannot pardon an offence that is >»'kuc to tlie 

malum in sc before it happens, contrary. 


Sect. 29 * But where (/) a thing which is lawful in its own f<) Davis, rs.rtf. 
nature is made unlawful by the prohibition of an act of pnriia- 
incut only, as the carrying (//) bell-iiietal or (x) beer, &c. out of (x) jiycr,’ 
the realm, iui{K)rting ( //) certain mcrchundises in foreign ships, S4. 

&c. selling (s) wines beyond a certain price, (a) expoi^ting wool v 
to another place than Calais, selling (A) wines without a license, j i, 12. 
multiplying (c) gold or silver, (r/) coining money of a base alloy, tt U. 7. 11, i«. 
and (c) other matters of the like nature, it seems to have been 
formerly taken (y’) for granted, that gtnierally tin: king might dis- b. Chart, de 
pensc with it as to a (g) particular time, or place, or person, or Pardon, 24. 7 fi. 
even a (/i) corporation aggregate, Jkc. so far us «thu public was 
concerned in it. Vet where such dispensation could not but be F. Clin/t. 21. 
attended with a great ^inconveiiience, as the introducing a mono- Cinint, ss. 
poly, or frustrating the end jhe law was made, as the 

. . cards or wines 1 Siderfln.e.r. 

•y ui Jmiori, if it tended to sus- <0 Vangh. .344. 
^#|:ipmmonly agreed to be ^LUhan.’.w.'* 


licensing (i) a particnlar'pei 
prohibited by parliament, and 
pend the vfliole statute in 


void. 

.jf * H.7. 6. 

Urtyn. Dyer, 224, 2S5, 9011. See the books above cited to the otlier parts of this 
seoil^^llrdB'3 State Trials, 799 to 810. and tfllA. (g> 11 Coke, 38. 7 Coke, 36. 1 Levins, 218. 

' Vide 3 Levins, 389. (k) Vanf'li. 832. 1 Levins, 217. (t) Vangh. 344. 11 Coke, 88. 

See the hooks above died, {k) 3 State Trials, 7 93. 796. 808, 809. 

Also, wherever an act of parliament gives a particular int«||bt, (0 Sup.c. 96. 
or right of action, to ffie party (/) grieved by the breach of itfas 
the statute^ of (ht) mortmain, which g^e an entry to the next im- 2 Rich. 3 .*i 2 . 
mediate lord for an alienation to .'a d^rporation, the (it) statutes yaugb.M2.^. 

. Infnig' Met* 34 * 
®S**"*^ (m)«C«*e.9«. 

99. Vide Kdlwav, 134- Bat now by 7 and 4 WW. S. 37. such license nay bo* graMea by fheking' 
alone, (y) Vaa^lnn, 94t, 543. / 
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xss. 

13H.7. 8. 
I’loirden« 302. 


against maintenance, forcible entries, canying distresses out of 
Dyer, 162. the hundred, (o) suffering one in execution to escape, 8cc. which 
give an action to the party grieved by the offence prohibited ; it 
seems to have been always agreed, that no charter by the king 
can be of any force to bar the right of the party grounded upon 
such statute, because it is a settled rule, tliat the king cannot pre- 
judice the interest of the party. 

Also, where a statute is express, that the king’s charter i^ainst 
the purport of it, whether with or without a clause of non ob- 
(’s)i2Cfik«,i8, stante, shalh be void; it is said by Sir (p)> Edward Coke, " and 
" no clause of non obstante can dispense with it, unless it 
" tend to restrain some prerogative solely and inseparably inci- 
" dent to the person of the king as the right of pardoning, or 
of commanding the service of the subject for the public weal ; 
(f) 7 Coke, CaU which being (9), as he seems to argue, founded on the law of 
vin's CBM, 14. nature, are so far inseparable from the king, that by a clause of 
non obstante he may dispense with any statute whatsoever which 
tends to deprive him of them. And on this ground the resolu- 
Ms II. 7. 6 . lution of the judges in the (r) Year Book of Henry the Seventh, 
F. Grant, jg 1,^ maintainable, whereby it was adjudged, without any 

B.‘Par. 102. difficulty, that where the statute of 23 Hen. (S, c. 8. expressly 
VideFlnch,234, cnacts, that patents to sheriffs to continue longer than a year shall 
13^H 7 8 void, and the party disabled to bear the office of sheriff not- 

rioirden, 302. withstanding any clause of non obstante, yet the king by the clause 
of non obstante might make a good patent of such office for life. 
Wliich is in effect to say, that let there be never so good reasons 
for the making a new law for the restraint of the prerogative in 
any particular relating to the service of the subject, yet it is not 
in the power of the legislature to make such a law ; and yet no 
one will deny that wherever the law of nature leaves a matter in- 
different, there the law of man ought to prevail. Neither is there 
any pretence to say, that the king has a right by the law of nature 
(«) 2 but. 538, to appoint sheriff's, since it is plain that before the (s) statute of 
9 Edw. 2. the freeholders chose them, unless they had a fee in 
their office. And what reason can there be, that the statute-law, 
which gives tho crown the power of making sheriffs, may not also 
qualify that power as shall be thought convenient f But it is ob- 
servaffie, that the resolution above-mentioned does not go upon 
any particular reason which may distinguish the case of a sheriff 
from any other case, but only on-the king’s power by non obstante 
to dispense with the statutes concerning the transporting wool, 
the pardoning of murder, and the ekpressing the quantities of the 
land granted by the king’s patmiti^ and such like ; which because 
they may be dispensed with By claijises of non obstante, it is taken 
for granted, that the statute of 83 Hen. 6. might as well be dis- . 
pensed with by them ; as if it were a plain consequence, that be- 
cause statutes which say nothing concerning the clause of non 
objtkte may be dispensed with by it,<^therefore the statute 
wfflin expressly provides against it may also as well be dispensed . 
witii by it. 

M C«.XIt.99. ' Sect. SO. It is (t) said, that tfaq king may dispense with tipn 

Ptow6sn,3QS. stattttea of mortmain, witiioat anjr clause of non obstante: and 
. T * ? this 


(«) S bat. 538, 
339. 


0)C«.XIt.99. 

^w6sn«5QS. 


Plow6sn,5QS. stattttea of mortmain, witiioat any clause of 
Djer, 269. ^ .. 

when the gnat • « . • . 

h aMMieaacirta wiistfe. Con.bTDTSriaPiew6eii,50t. VMe Raatat,302< 
Conge, 28. Flowde^ SSa * 


F. Gnwt, 56. 
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this seems very r^onable, because thereby he only gives up that 
right of entiy which diose statutes give him for the forfeiture, 
which every mesne lord might also do as well so far as ho had a 
right by those statutes. Also it seems to be hulden (u) by some 
books, that the clause of non obstante was only requisite in re- 
spect of such statutes which expressly said it should be void. 
But the far greater number of (x) authorities seem to be to the 
contrary. 


(tt) Fineb. S34, 

riowHcn, SOS. 
{jc') S II. 7. 6. 
Ab. B, Pat. 109. 
F. Cbart, .U. 

2 Iticli. 3. 12. 
43 A&sixe, 19. 
l>yer,.'>2..N4.29.’ 
270. 30.1. 332. 


31. But the dispensing power was carried so very high Srr iTarcravr, 
in a late reign, and found to be of such dangerous qpiisequeuce, 
as to make the execution of the most necessaiy laws in effect pre- 
carious, and merely dependant on the pleasure of the prince. 

And it seeming highly incongruous that the king should have a 
kind of absolute and unlimited power in di.s}>onsiug with laws 
wherein the church and state have the highest interest, when 
at the same time he has no power at all to dispense with any law 
which vests the least right or interest in a private subject, it was 
found by experience necessary to declare and enact by 1 Will. & 

Mary, scss. 2. c. 2. “ 'I'hat no dispensation by non obstante of or 
to any statute, or any part thereof, be allowed, but that the same 
** shall be held void and of nunc effect, except a dispensation be 
“ allowed in such statute. But it is provided, that no charter, 
grant, or pardon, granted before the ^‘Id of October, 16B9, 

** shall be any way impeached or invalidated by that act, but 
** that the same .sliall be and K'tnain of the same force and effect 
iu law, and no other, as if the said act had never been made.” 


Heel. 22. Tt hath boon always agreed, (y) that the king never (y) Finch, 2 .t.>. 

could dispense with a statute before it wav made. t SiderTm, e. 

DyA, 62 . 

As to the eighth particular, viz. U liellier there be any offence 
which cannot be pardoned after it is committed. 

Sect. .33. I take it to be a settled rule, ( 2 ) that the king may (»)St>et)irbook« 
pardon any offence whatever, whether against the common or cited to the 
statute law, so far as the public i.s conceriictl in it, after it is over, 25,1', 
anil consequently (u) may prevent any popular action on a penal next section, 
statute by a pat don of the offence before any suit commenced by («) Sup. c. 26 . 
an informer. But while a public nuisaticc cuiitiiiucs unreformed, 
it seems (6) agreed, that the king cannot wholly pardon it, be- (6) 3’init.*3S7. 
cause such pardon would take away the only mcaus of compelling Vnugban, 333 . 
a redress of it. But it hath been (r) bolden by some, that a par- 
don of such offence will save the party from any fine for the time vide f. AMise, 

precedent to the pardon. 445. 

Keilway, 134. 

ttCidc«,89, 30. 1 Slate Tifab, 578. <«) 12 Coke, .30. 

As to die ninth particular, viz. IIOw far a pardon may be of 
force against the private interest of the subject. 

Sect. 34. 1 take i^ to be a (d) settled rule, that the king cat|||g|t fd) Sup. «. so. 
by any dispensation, release, pudon or grant whatsoever, barV^ Ab*F**G*^*t 4 
fight, whether of entry, or action, or any legal interest, benefit, ’ 

or advantage whatsoever before vested^n the subject; and upon Ah,B.Cbur. 
this ground it seelns clear, that die king can no way bar any ac- 

‘ Plowden,487. 

* F.Asda^445. C. Car. 199. S B. Ab. S7S. 804. C.Jae.S59. 
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tion on a ttatute b/ the party (e) grieved; nor even a popular {/) 
action by a combon informer, if commenced before bis pardon 
or release ; and that he cannot discharge a recognizance (g) for 
the peace before it is forfeited. 


(h) 8 H. 4. SS. 
Ab. F. c. 86. 

B. Char, de 
Faidon, 13. 
Appeal. 87 . 33. 
41. 188. 

11 U. 4. 16. 


(«) Sop. c. 86. 

S.64.' 

ctt. 3. 18. 
jrsy, 134. 

P.|Kiar. 81 . 

c. 86. 

M 64. 37 H. 6. 4. Ab. F. Oraut, 81. B. Chart, da Pardon, 84. 8 Bich. 3. IS. 5 Edw. 4. 3. 

(^)37H. 6. 4. F. Chart, fel. Pardon, 4, 6. Bro. Char, de Par. 84. Recogius.SS. llH. 7. 18. 
18 Coke, 89, SO. 

Sect. 35. And upon the same ground it seems to be clearly 
i^reed, that as the release of a person robbed, or of the wife or 
heir of a p^on killed, will not (A) bar an indictment or a demand 
of execution at the suit of the king ; so neither will a paidon (r) 
by the king be any bar to an appeal, except only where it is 
carried on at the suit of the king, after a nonsuit of the party, in 
which case it may be barred by a (k) pardon, in the same manner 
M S^tiiefau f ** indictment. But if one who appears to be attainted of 

ftoritiLdtedto fulony, whether by outlawry or otherwise, on an appeal carried 
the other parts 
of this section, 
and B. Appeali 
IhO. 

3 Inst. S37. 

(k) Sup. c. 25* 

B. 15. B. Appeal, 35. ' (2) Dyer, 34. S. P. C. 10k Summary, 251. 11 H. 4. 11. 11 H. 4. 48. 

9 H. 7. 5.^ i Rich. 5. 8. 9 H. 4. 1. 15 II. 4. 6. 58 H. 6. IS. and the authorities cited to the other 

parts of this section. (m) That the appellee may have such a nciti Jucuis of cour&c uii such u pardon, 
Mrithout producing a release or other deed from the appellant, 9 If. 7. 5. Ah. F. Scuejacuis, 66. B. 
6ciiv facuu, 166. 2 Rich. 5. 8. S. P C. 101. Con. 11 H. 4. 16. Ab. H. Settt Jacia^, 75. that there 
was no need of any icve facias wheie an appeal was abated by the king’s deatli, and the year and day 
were passed, 2 II. 7. 10. B. Chart, of Pardon, 69. (n) 11 II. 4. 16. F. Cuiotie, 87. Same case^ 

B. Confession, 12# and Jour, in Court, 21. But it is made a wonder that a scnc Jucm was not awarded. 

(e)"S.P C.104. 

Summary, 251. 

11 If. 4. 1. 

(p)S. P. C. 

10 k 

Summary, 251. 
iFincn,477. 


on at the suit of the party, get a pardon from the king, he (/) must 
sue a (m) scire facias against the appellant before the pardon 
shall be allowed, unless the appellant appear (n) gratis, and con- 
fess that he will sue no farther, &;c. 


Sect. 36. If the appellant appear on the icire facuts, it is (o) 
certain that he may pi ay execution notn ithstaiidiug the pardon : 
but if the sherifl' ha\u returned a (p) icire J'aiias, or two {q)nihiis, 
and the appellant appear not (/) upon demand, the appellee shall 
(u) Fincli, 477 . be discharged. Yet if the appeal be of death, and the shei iff 
Vide Dyer, 168 . return the appellant dead, thcic arc some (s) authorities that a 
(0^8 Rich. 3. 8. *c***^y^^*^* ought to go against the next heir to the deceased, 
9 H. 4. 1. * ' * but the greater number of (t) authorities seem to be to the con- 
Ab. F. Sc. Fa. trarv. 
l>3. •' 

J). Ch. de Par. 14. (f) 11 H. 4. 11. U II. 4. 48. 19 H- 4. 6. Ab. F. Cor. 866. F. Corone, 83. 

Sup. t . S3, s. 38. and 41. (t) 9 II. 7. 5. Ab. Sc. Fa. 56. B. Sc. Fa. Ibb. F. Appeal, 6S. 144. 

38 II. 6. 13. B. Appeal. 141. C.dcPar. 88. Sup. c. 83. i. 38. 41. 


(») I>ycr, 34. 


(OlH.4.1. 
F. Sc. Fb.6S. 
ButB.C.d» 
Par. 14.faitlM 
Ab.,oftheMUii4 
COM ludda the 
eontraiy. 


Sect. 87<> There is said (u) to be no need of any scire facias on 
such a paraou against the lords mediate or immedia|e, because 
the paraQS no way tends to reverse the attainder, and conse- 
quently din do no hurt 'to their title of escheat, 8cc. grounded on 
the attainder, but rather a$rms it. 

Sect. 38. If several persons be outlawed in an appeal, and one 
of them be pardoned, and get his pardon allowed on the non- 
a|[gbarance of the appellant on a scire faiiStes &c. and afterwards 
anoBier of them get his pardon ; it seems, tiiat he shall teke nc4 
(x) advantage of the appellant’s default on the first sarefadeu, 
but must sue out his scitf Yiictas, in the same manner us if 

tbece had been no such de^lt. 


Sect, 
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Sect. SQ. It is holden by great ( y) authoritiesi ‘that if a person (v') Sum. 
be convicted of manslaughter upon an appeal of death, the king 
may pardon the burning in the hand; for which this reason is ci^d 4 StMe 

c;.. 'U'j j -.1 r a. ..r » 



a quetre by (n) others, and the principal case wherein it is said to no part of tiie 
have been resolved, is very differently ib) reported, and was never 
adjudged (c): and the ground laid down, that the king may par* thenatureof the 
don it because it is no part of the judgment at thc^uitof the imuishment.bnt 
party, by which it seems admitted, that if it were ^rt of the notif *tbn/tl*c 
judgment, the law would be otherwise, seems rather to make party may hove 
against it than for it ; for there are (t/) precedents of express his ciergy but 
judgments, quod cauterisetur in maiiu sua tteva. Also it is (e) 
admitted, that where a defendant is to have a certain imprisem- s%. ’ 

ment, 8cc. at the suit of the party upon a statute, the king eannot Dycr. sos. 
dispense with it except in, some special (/*) case-s, wherein it 5;\ 
may be reasonably intended that such iniprisoninent was given ^ 

by the statute by way of satisfaction to the public justice only ; ('okr, .>o. 
in which case it seems agreed, (g) that the king may dispense 632. 

with it, as it is said that he may with finding of sureties by one Moor, .S7i. 

convict on the statute against trespasses in parks. (r) H.«yiii. 371. 

(f/) KastuI, 1 Mi* 

Yvt It U omitted 5.>* (#•) 3 Cokt , 30. l^^cr, Tiibt. 171. '237. 2 lmi« 200. 

(ff) Dyer, 238. 3(ii&r. 171. 2 lii'it. *400. 


But it seems doubtful, whether the statute of 4 Hen. 7. c. I.'k 
w'hich appoints the liiiiiiiiig of the hand, can well admit of such u 
construction ; for the words are, “ vvheieus upon trust of the pri- 
** vilege of the church, divers have been nioie bold to coininit 
murder, Scc. because the} ha\e been ailinitled to their clergy as 
** oft as they have offended ; for avoiding of such presumptuous 
“ boldness,” it is enacted, “ 'I'hat every peison not being in 
orders, who hath once been admitted to hi.s clergy, be not again 
admitted thereto, and that every such person convict, &c. shall 
** be marked, Scc.” from whence it seems plain, that tlic statute 
e^ressly intends such marking as a diseoiirageinent of the 
offence ; and it .seems didicull to give a reason wliy it should be 
construed to mean it only as a collateral and not as a direct 
punishment. 


Neither doth it seem a plain reason, that becau.se the statute 
intended it an exemplary pubishmeut, the king may dispense 
with it : for surely the execution of an appellee attainted of mur- (A) Sup. s. 35. 
der, and the perpetual imprisonment of a clerk delivered to the 
ordinary upon a conviction on an appeal, who could not make his it ia made . 
purgation, were also exemplary punishments ; and yet it is gene> 9"trnt, Dyer, 
rally (A) Agreed, that the king never could dispense with them. ^ijn^couW 
And tlierefore upon the whole this seems to be a point that de* not pailon auefa 
serves to be farther considered. ^^jj^mpriaoniDent. 


Sect. 40. But granting that the king may pardon the burning ft) 5 Coke, 50. 
in the hand in an appeal, it seems a v^ry reasonable (t) conse- 

a uence, that the party shall immediately be delivered by force of 
lie statute of 18 Eliz. c. 7. which says, tbatnfter burning he shall !^. 

VOL. II. V M be Hobwt, S94. 
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5 Oo. 51. 
‘C. ElU. 684. 
C. Cat. 113, 
114. 

(/) S Co. SI. 
Winch, 125. 
C. Jac. 355. 
Hobart, 81. 
Con. C. Elu. 
684. 


be delivered ; which ought to have this construction, that he shall 
be delivered after burning, where he is to be burned. 

aect. 41. It seems to have been always agreed, (k) that the 
king’s pardon will discharge any suit in the spiritual court ex 
officio. 

Also it seems to be (/) settled at this day, that it will discharge 
any suit in such court ad imtantiam partis pro reformatione mo~ 
rum, or salute animat, as for defamation, or laying violent hands 
on a clerk^and such like ; for such suifs, like those in the star- 
chamber, arc in truth the suits of the king, though prosecuted by 
the party. 


(m) C. Jac.335. 
C. Cor. 9. 

Vide C. Car. 
667, 668. 
fn) t n. Abr. 


304. 299. 

6 Coke, 51. 
Latch. 190. 


Nuy, 85. 91. 

C. Car. 46, 47. 


Also it seems to be (m) agreed, that if the time to which such 
pitrdon hath relation, be prior to the award of costs to the party. 
It shall discharge them : and it seems to be the general (/?) tenor 
of the books, that though it be subsequent to the award of the 
costs, yet if it be prior to the taxation of them it shall discharge 
them ; because nothing appears in certain to be due for costa 
before they are taxed. 


Vide C* Car. 9* wherein it h holdeiii that aii award of costs, though tlie;y have not been taxed, shall not 
be avoided bj a pardon ; but the other books seem contiary. 


(o>i Jones, 237. Also, (o) if a person be imprisoned on a writ of excommunicato 
2 Roll. 178. fur his cuutmnaey in not pacing costs, and afterwards 

C? j’ac. 159!*^ * the king pardon all contempts, it seems, that he shall be dis- 
And iti. made charged of such iinpiisonineiit without any scire facias against the 
2i3**wll«?hernn because it is grounded on the contempt, which is wholly 

excommunicH- pardoned ; and the party must begin anew to compel a payment 

(ion can be dis- of the COStS. 
charged by the 

king’s pardon. 8 Coke, 68, 69. 


(p) 5 Coke, 51. Sect. 42 . But it seems agreed, (p) that a pardon shall not dis- 
charge a suit iu the spiritual court, any more than in a temporal, 
for a matter of interest or property in the plaintiff, as for tithes, 
legacies, matrimonial contiacts, and such like. 


(g) Latch. 190. 
5 Coke, 51. 

C. Car. 46, 47. 
and the autho- 
rities cited to 
the piecedcnt 
section. 


(r) C. Car. 46# 
47. 

Wmch» 185. 


Also it is (f) agreed, that after costs are taxed in a suit in such 
couit at the prolecutiun of the party, whether for a matter of 
piivate interest, or pro r^ormatione morum, or pro salute atiima, 
as for defamation. See. they shall not be discharged by a subse- 
quent patdon. 

Sect, 43> If the offence be pardoned after costs are taxed, and 
then the defendant appeal to a superior court, which gives new 
costs, whether upon the affirmance or reversal of the first sen- 
tence, they shall \r) not be avoided by reason of the pardon, be- 
cause they are not given in res|>€ct of the offence, but of the award 
of the former costs, which being taxed before the pardon, are not 
avoided by it, and therefore the appeal ^w^proper for determining 
whether they were well {pven or not. But if the offience fbr 
which the suit was in tlmepiritual court be pardoned, hanging an 
appeal, and Inch pardod rSate to a time precedent to the tmard 
of thftcoets, and aher apeh pardon the appellant desert hie appeal. 
aii4 the spiritual court award costs against him in respect of such 

desertion. 
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desertion, it seems, (s) that he may have a prohibition, because (i) t R. Abr. 
the pardon having discharged the costs of the first suit as well as ^ 
the offence, made the appeal to be to no purpose. It is (t) said, x,^cii. im. 
that costs taxed to the party grieved for a contempt in a court of (t) 2 Ventris, 
equity are not discharged by a general pardon of all contempto, 
because it is the common course of a court of equity to award 
such costs at the pleasure of the judge. But it hath been ques- 
tioned, whether costs taxed by the prothonotary upon an attach- 
ment to the party grieved be not discharged by a general pardon 
of all contempts. 

Sect. 44. It was insisted (u) by the house of commons in the 0')siSi.Ti.r35. 
Earl of Danby's case, and it is enacted by 12 and 13 Will. 3. c. 2. Com. Jour, se 
*' That no pardon under the great seal be pleaded to an impeach- May 
** ment by the commons in parliament.*' — ^1* But after the im- 3 luit/sje. 
peachment is solemnly heard and determined, it is not understood Com. 302 , 
that the king’s royal grace is farther restrained or abridged (j); fi*,e ipivclmV* * 
for after the impeachment and attainder of the six rebel lords in Mr. U’cliincio 
1715 , three of them were from time to time reprieved by the jo Hw? 

crown, and at length received the benefit of the king’s pardon. e'stttfo'j'r”!.’ 

As to the tenth particular, viz. Whether a partlou may be con- 
ditional. 


Sect. 45. It seems agreed, ( //) that the king may extend his (v) Myor, -nio. 
mercy on what terms he pleases, and consequently may annex to C'*- 
his pardon any condition that he thinks fit. w'hcther precedent or 
subsequent, on the perfoiniance wheieof the validity of the par- 
don will depend. 

As to the eleventh paiticulai. ciz. Wluie :i pardon is void in 
respect of a wrong recital. 

Sect. 46 . It being a geneial rule, (c) that wherever the king 
appears to have been deceived, his grant is void, 1 take it to be 
agreed, that if it appear from tlie lecital of a paidoii, that the king 
was misinformed either as to the («) nature of the case, or the 
proceedings thercii|u>n, the pardon is void; as where the (5) king 
pardons a man for felony whereof he stands indicted, or indicted 
and attainted, and in truth he never was indicted; 8c.c. 


(s) Yi'lvrrtoii, 
4:». 'ir, 48. 

C. Jac. IB. 34. 
2 11. Abr. 188. 

IV***"* 

C. Jac% 548. 

(а) Hay til. J3. 

1 Sidcr/jti, 41. 

(б) 3 Inst. ^58* 


Sect. 47 . How a pardon of felony shall be avoided by statute 
in respect of a wrong suggestion, hath been already shewn, sec- 
tion the tenth. 


As to the Second Genekai. Point, viz. What is the effect of 
a pardon. 

Sect. 48. I take it to be settled at this day, that the pardon of yj^^. 
a treason or felony, even after a conviction or attainder, does so iKvb.910. 
far clear die party from the infamy and all other (c) consequences ggp*”"®' 
of his crime, that he may Mt ouly have an action (d) for a scandal i Atvi/e, 3. 
in calling him traitor or fmon after the time of the pardon, but C. Car. 35. 
nay' dso be a good witness notwitbstandipg the (e) attainder or ^ 

conviction; (d)Bobai,''eT. 

81,82. Moor, 863. 872. llLAbr. 87. Owea, 130. 1 Brownlow, 10. ' ^ Con.Cro. 

Jhe. 682. (•) 2 State THab, 269. 3 SUte TkWt, 53S,*35S. 385. 396. 616. 4 State Td«b,'119. 
3 Modem, 13, 16. 2Haie,9r8. cMtran J« IwM. BatttiodS. 134. eitd 

2 State Trials, 320 to 32^ Baymond, 379, 380. 

N N 2 



OF PARDON. 


548 


Bk.«. 


conviction ; because the pardon makes {f) him as it were n new 
4 State Tr ti9 ® "®^ capacity and credit. 

B«Ul/a eaie. Cases C. JL 560. 


(/) Skinner, 
S78, 579. 


(^)4St.Tr. 
579 to 386. 


Sect. 4Q, And it hath been ig) admitted, that the king’s pardon 
of the burning of the hand on a conviction of manslaughter had 
(fc) Sup. c. 33. the same effect as to this purpose, as the burning would have 
sect. 1S9. had, which is (A) agreed to restore the party to his credit. 

(0 By theio^s*. Sect. 50. But it hath been adjudged^ (t) that a pardon is of no 
WarwieVs^, Planner of force, as to this purpose, till it have passed the great 

5 State Trials, ' Seal. 

167 to 173. 


(J) Hobart, 67. 
82. 


Sect. 51 . Also it is said, {j) that the pardon of a felony will 
not make an arrest for it, by one who did not know of the pardon, 
unlawful, because such arrests being for the public good are to 
be favoured ; mid therefore shall not be actionable by reason of 
such a pardon, as scandalous, words shall be, because they de- 
serve no favour. 

+ And it is enacted by 4 Geo. 1. c. 1 1. s. C. " That where 
“ any offender shall be transported, and shall have served his 
** term according to the order of the court, such service shall have 
the effect of a pardon to all intents and purposes, as for the 
" crime for which he was so transported, and shall have so served.” 


Sect. 52. I do not (A) find it clearly settled, whether the pardon 
of a conviction of perjury makes the party a good witness. 


Ca ESIlJS* 4lv 
Latcbf 


(k) 3 SU Tr. 

6?0 to 6^4. 

1 Kcblc» 780. 

5 Mod. 15, 16. Ba^niondy 369, 370. 379, 380. Kclyngo, 37, 38 1 Sirierfin, 52. 221, 222. 3 Le- 

vins, 426. A pardon of perjury at coinimni law restores the party to lus credit and competency, Gilb. 
L. E. 142. Rtfillv's case, Qases in C. L. 360; but by 6 Kliz. c. 9. the king is by express words re- 
strained from pardoning a perjury on tlie statute. Gilb. L. K. 142. 

Sect. 53. If a man be convicted, or deprived, or otherwise 
punished for an offence during a session of parliament, and at 
the same session an act passeth which pardons the offence, it 
$eems agreed, (f) that the conviction or deprivation, &c. are ipso 
facto avoided ; because the act taking effect from the first day of 
the session, (1) it now appears that the offence was pardoned at 
>. the time of the conviction, 8cc. 

M 6 Coke, 14. Also it hath been adjudged, that where an act, of parliament 
®*p7essl^ ipardons such and such crimps from a oeftain day before 
vid^ Vj^Ti , s,. fhe session, it thereby avoids all (m) convictions, and (») depriva- 
tions, and (o) awards of costs and amerciaments (p), &c. for such 
crimes, whether such convictions, &c. were before or after the 
session, because it appears to be the intent of the parliament that 
such crimes shall no way be punished, which cannot take effect 
if such convictions, &c. continue in force. 

has often been denied to be law, 1 Keble, 780. 1 Siderfin, ( 0 ) Latcb* 190. 91. 

Cro. Car. 47. (p) 36 H. 6. 24, 25. 57 H. 6. 2t.. F. Chart. 22. 5 Coke, 49. Co.^Litt. 126* C. 
Jac. 64. '-.Moor, 594. Cro. Elix. 768« 778.' 'Whether an exconimunicutioa be pardon^ by a general 
pardon olf all contempts, 8cc. sup. sect. 41. ^ ^ 


141. 

8 II. 5. 2. 

56 H. 6. 1, 2. 
F. Fines, 21. 
Pardon, 6. 

(n) 6 Coke, 15. 
14. ■ 

But this ease 


(1) But all'^ts of pa^lteteent are now dated on, 
the daj on wh^ d^'iecrltaUie royal assent and 


are 'generally made to take effect from and after 
the passings w* fromr^t day. 
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Sect. 54. But, it seems to be a settled (9) rule, that no pardon (») 1 Levii».8. 
by the king, without express words of restitution, shall divest, 
either from the king or (r) subject, an interest cither in lands or j 
^ods vested in them by an attainder ,or conviction preceding. ?S7, 817. 92t, 
Yet it seems (s) agreed, that a pardon prior to a conviction shall j «a. 
prevent any forfeiture either of lands or goods. W? *4™’ 

i l«r. 168. V64. Theloal. 1. 1. c. 85. Met 8. (r) Dscr, 34. Finch, 

467. TheloaL 1. 1. c. 15. sect 3. («) 5 Cgke, JIO. Owen, 87. 4 Stole THalt, 119. * Mod. 53. 

Sect. So. It hath been adjudged, (t) that a clause of release of 'CO t ifo. 
" all judgments and executions” in a general pardon extends as 
well to debts due to the king by assignment or forfeituref, as to 9*4“ * ’ 

those originally due to him, and that it doth not restore them to i Snund. 36 S. 
the person who assigned or forfeited them, but extinguishes them i,^'**®*^®* 
in die hands of the debtor. *”* 

Sect. 56. It seems agreed, that notwithstanding the king’s par- («) Sup. •.96.33. 
don to a sinionist coining into his church contrary to the purport Owen, 8>, 88. 
of 31 Eliz. c. 6 . or to an oiKcer coming into his office by a corrupt lh.’iw!* 
bargain, contrary to the purport of 5 and G lialw. 6. c. 1(). may Wauoiis 
save (w) such clerk or officer from any criminal prosecution in re- clergymnn** 
spect of the corrupt bargain ; yet it shall not («) enable the clerk ijit. 154. 
to hold the church, nor the (w) officer to retain the office^ because s UuUt. 90, 91.* 

they arc absolutely disabled by statute. Sec Mk, 1. 

p. 416. 

1 Kcbic, 781. 

Sect. 57. Also it seems (.r) agreed, that the king’s pardon can- («)Co. Lit. 8. 
not salve the corruption of blood (1) by attainder of treason or 
felony. *41.*’'*^' 

1 Hale, 358. 9 Comro. 854. 4 Corani. 395. 

As to the Tiiiko Gf.nkhal Point, ric. Whether a pardon 
may be waived. 

Sect. 58. I take it to be ( ?/) agreed, that a general pardon by (y)Seebk. i. 
parliament cannot be waived, lieeause no one by his admittance E* 
can give a court a power to proceed agaiu.st him, when it appears 
there is no law to punish him. B. Notice, i. 

96 II. 8. 7. 

ILH. 4. 41. B. Cor. 30. 900. Indict. 9. F. Cor. 89. Cromptmi, 116. Foster, 43. 4 Comm. 394. 

Serf. 59. But it is (z) certain, that a man may waive the benefit (») S. P. C. 
of a pardon under the great- seal ; as where. one who has such a 
pardon doth not plead it, but takes Uie general issue, after which K‘elyn^^r94. 
he shall not resort to the pardon. JenkCent. i99. 

Hide, *59. 

FMler, 40. Wilson, 150. and vide the case of Re* v. Haines, Wilson, 914. where tho benefit of an act 
of grace was allowed after the general issue pleaded. 

And now 1 am to shew in what manner a pardon is to be taken 
advantage of ; which I shall consider. 


(y) See bk. 1 . 
p. 519. 

S. P. C. 173. 
169. 10». 

B. Notice, 1. 

96 H. 8. 7. 

.. 4 Comm. 394. 


1. In relation to a gei|i^l pardon by parliament. 

a. In relation to a particular pardon under the great seal. 


(1) W comipUon of blood, except in caie* tfenba and murder, I» abolished by'»t, 54 Oeo. 3. 

c. 145. see paste, tit.", ^ 
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And FiRfcT, As to the pleading of a general pardon by parlia> 
ment. 

i, 

(a) Sara Sect. 60. It seems (a) agreed, that if any persons are excepted 

C^'ar 3*3 court is not bound, and some (6) have holden that 

Cromp. Ilk it hath no power in discretion, to give any person the benefit of 

C. £iiz. 768. it unless it be pleaded. 

778 * 

6 Ck>kis 79. Moor, 770, Rayin. $3. 3 Inst. 234. 2 Boll. 307, C. £liz, 4, Moor, 619, (b) Leon. 
300, C. £Uz. 125, Con. Lane, 71. Moor, 394. Vide 6 Coke, 49. C. Car. 32, Yelverton, 126. 


(r) 8 E. 4. 7. Also it seems generally agreed, that ^ the body of such a par> 
r PnSon^s ®ither excepts divers pardcnlar persons by name, or excepts 

B* Pkad. isk oii those who c6me under a general description, as “ all those 
Con. 3 ^n. 36. who adhered to J. S. &c.’’ no one can demand the benefit of it, 
S^i^C 103 * without expressly shewing, in the (c) first case, that he is not one 
F. Pardon, 3* of the persous excepted, and in the latter (d) case, that he is not 
Plowd^p, 103. included in such description. And if he happen to be of the 
iV'charter 66 name with one of the persons excepted by name, it is said, 

4 IL 7. 8. ’ that it will not (e) be sufficient for him to aver that he was none 

Djrcr, 37. of the persons excepted, without adding that he is a different 

8*P ^* 7 ** P®f 80 U from such other of the same name. Which how it can be 
S. P. C. 103 *. tried, unless it appear by some additions to the name in the sta- 
F. Pardon, 3. tutc, inay* deserve to be considered. 


(/) Vide 1 Lev. But if the body of a statute be general as to all persons what- 

H6, soever, and afterwards some are excepted in the provisoes, (J') 

Hav*ni*jS perhaps it may be sufficient to plead such a pardon, without any 

(n ) 1 Lev*. S6. averment that he who pleads it is none of the persons so ex- 
88. cepted ; it being a (g) general rule, that where a man is within 

r*^Sor ai*6 general words of the hotly of a lecord or deed which is qua- 

vidc th. earl of Hficd by subsequent provisoes, it is sufficient for him to bring his 
Sali.biiryS caae, case within such general worth, and that the exceptions in such 
More provisoes ought to be shewn of the other side, 

ported. Garth. 131, &c. But acc ILiUliiro'ii «asc, Foatcr, 43. 45. 


A) Sum. 353. 
Plowdcu, 83. 
36 II. 8. 7. 

B. Notice, 1. 
Pyer, 88. 

5 Coke, 49. 

3 L)*t. 344. 

11 11.4. 41. 

It. Coronc, 30. 
Indictment, 8. 


Sect, Cl. But it seems agreed, (/i) that the court is so far bound 
to take notice ex ojficio of a general pardon by parliament, which 
extends to all persons in general without exception, that it cannot 
proceed against any person whatsoever as to any of the offences 
pardoned, though he be so far from pleading it, or praying the 
benefit of it, that he does all he can to (<) waive it. 

8 Rnll. 307. (t) Sup. sect. 58. 


, 100 . 


C. Cnr. 449. 
Moor, 630. 

8 Leoaard, 36. 
Cartbew, 132. 
Crompton, 116. 
a Coke, 68. 

3 Inst. 834. 


Sect. 62. Alsoj! where a general act of pardon excepts certain 
kinds of crimes, there is Xj) no need to aver that the crime 
whereof a person is indicted is not one of such excepted crimes; 
but the court ought judicially to take notice whether it be ex- 
cepted or not. 


(k)C. Elis. 185. 
8 Leonar. 86. 
But see Ihiter, 
44, 45. 


Sect. 63. Also, where such a statute dlbepts only one particular 
person, it hath been (k) said, that there is no need of an averment 
that a person indictqil is pot such person ; but that the court is 
whether or not. 

Sbconply, As to the UQub'g advantagf of ^particular pardon 

under 
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utidw the ( 1 ) great aeal, I shall observe only the following par- 
ticulars. 


Stct. 64. First, That it will be (/) error to alloiv a man tlie (OC. Klu.ioj. 
benefit of such a pardon unless it be pleaded. 


to 


Sect. 65. Secondly, That he who pleads such a pardon ought 
(m) produce it suit pede sigiiii, though it be a plea in bar, be- 
cause it is presumed to be in his custody, and the (n) property of (i,)si>c *tiie* 
it belongs to him. books abo\c 

cited, and Cm. 

Jac. 70.317. Cro. Car. 441, 4«3. iJones, 377. 1 Siderfin, 311. C. Elia. 917. 5 17. 716. 


Yet if a man plead such pardon without producing it, it seems 
(0) that the court may in discretion indulge him a farther day to ^‘*\»*r*Yo3^** 
put in a better plea ; and at such day he may perfect his plea by ‘ * 

producing the charter. 


Also it seems ( p) agreed, that there is no ne(*d in a plea of ()>) Vide sup. 
autrefoiti acquit, 8 tc. to produce the record immediately ; because *■’* *• 

it is pleaded in bar, and he who pleads it hath neither the custody 
nor property of it. 


Sect. 66. Thirdly, That if there be a variance (</) between the (y^ 2.W. 

record on which a man is convicted or attainted, and his charter *’ 

of pardon, yet if there be no repugnancy to intend that the same 3 lust. 2'iu. 
person or thing are meant in both, it may be supplied by proper !*• *0** 

averments : and therefore if one be indicted by the name of (r)Kidway!!>8*. 

J. S. (r) yeoman,” and pardoned by the name of J. S. gentle- I)ycr,.l4. 

man,” or indicted by the name of “ H. the tasker,” and pardoned J, J"’** , 

by the name of “ B. the son of \N .” he may make good the Dui'l’a k!*!*). w! 

variance by averring that he is the same person inU'iided in such Ab. F. llrii’f, 

indictment and pardon ; or if in an indictment (s) of the death of »<■«’'»« coairaryi 

J. S. the stroke being snpposeil to have l»e«‘n given “ on the first U. 4 . 41 , 

*' of August,” and in the paidon “ on the thiitl,” the party may Ab. F. Mmi. 

aver that the death of one and tin* .same .1. S. are intended in 

both. And if such a valiant paidon be j>Iea<lcd without any ij’ (joroiMs'vp. * 

such averment, it seems that the court may in dLscretion give ihe U. Charter do 

party a farther day eithei to (/) perfect his plea, or to («) purchase 

a better pardon: and theie are some (i) instances in old books, 

where upon such variance the court took an inquest of office, buoksmakc 

whether the same pt'ison W'erc meant in both records. lucutum of nay 

* « vcriuent, bat 

seem to imply that the p.iidoii was allowed without it, notwilh^lalldiM(; the vorUnce. (,t) 11 11. 4. 41. 
F. Mon. dc baits, 128. (u) 3 Inst. 240. 1 Sidt'rlin, 41. 26 A<<si«c, 46. llayinoiid, 13. F. Office 

de Court, 31. D. Charter de Pardon, 32. 11. Office dc Cqurt, iH. (x) F. Cor. 291. 3 Assize, 13. 
Ab. F. CoFone, 166. 1). Cor. 190. 1). Variance, 63. But Brook, in abridging thU case under Uic title 

of Charter of Pardon, 29. makes this remark, jaoii mirum tnih. 

Sect. 67. Fourthly, That no such pardon can be pleaded Vide sect. 59. 
together with, or after the general issue, unless it be of a date ^ t^t^*«f;*" 
subsequent to the time of the pleading such issue, because otlicr- and Ratciiffe’s 
wise it is waived by it. wc, Foster, C. 

* ^ Ids 40# 

Sect. 68. Fifthly, ( v) That the par^ shall not be obliged to (y)37 H. 6.4. 

Ka OliATtCfy Sla 

( 1 ) That no such pardon is good unless sign manual importing; a pardon be pleaded, Rex v. 

the great seal, and consequently that artkiei nfA Reafop, 1 Black, 4 ^ 9 - Vide hifra, sect, 71 ; the 
surrender canno^be pleaded as amounting ^ case ^ the King p» Murphy, in July session 177:5; 
pardon, 1 State 'IMalSp 578 r ftc* Neither can the nad Foster, 
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lay tho stress of his case on any particular words or clause in 
such pardon, but may tak^^vantage of the whole. 

(0 96 H. 6. 24, ' Sect. 69 . Sixthly, That after an (z) amerciament in the king's 
l^'ch 99 bench hath been estreated into the exchequer, and the party, 

B*. 25 ^ being taken upon process from thence, hath insisted upon a par- 

don, and been denied any benefit from it, yet he may be brought 
by a habeas corpus cum causA to the king's bench, because the 
record remains there, and the transcript is only sent into the ex- 
chequer, and may plead the same pardon in the king's bench, 
and if it be adjudged sufficient, may have a supersedeas to the 
barons, &c. 


(o)s.r.C.i03. Sect.'lO. Seventhly, 'That while the statute of 10 Ed w. 3. 
Crompton, iio. c. 2. stood in force (which required all persons pardoned for 
rimidw *602 sureties for dieir good behaviour before the sheriff 

X Kcblci'o. * coroners within three months, &.c.) no pardon of (a) felony 
1 Siderfin, 41. could be allowed, without a writ out of chancery, commonly 
235 ^ allowance, testifying that the party had found (6) 

barthew^izi. ’ sureties. Sec. according to that statute, unless it were dispensed 

But there never with by a Special clause of non obstante, 8cc. 

'Wds any nccea* 

blty fur ftucli writ upon a pardon of treabon. C* Elize 814. Noy, 31. (5) That a breach of the recog- 
nizance avoided Uio pardon^ 3 TI. 7e pL7e S. P. C. 103. Crompton* 115. See Rex v. Chetwyod* 
Strange* lltOJ. 9 Slate IrmJs* 542. 


But the necessity hereof is taken away by 5 and 6 Will. & 
^lary, c. 13. which hath repealed the said statute of 10 Edw. 3. 
but hath provided, " That the justices before w'hom any pardon 
" for felony should he pleaded, may at their discretion remand, 
or commit the pet son \v ho pleads it to prison, till he or they 
shall enter into a iccugiii/aiice with two sufficient sureties for 
their good behaviour lui any time, nut exceeding seven years. 
“ Provided that if such pci son be an infant ot feme covert, he or 
** she may find two siiffieii<nt siiieties, who shall enter into a re- 
'* cognizance for his or her being of the good behaviour, as is 
“ aforesaid.” 


(r) Fiuherbcrt’s Se^, 71« EiitUTiiLY, That tlic judges may insist on the usual 

Abridgment, tit. fee of glovcs (f) to tlicmselvcs and officers, before they allow a 
Corono, 294. ^ 

4 E. 4 . 10 . pardon. t 

$ Jonct* 56* 1 Sidcrfifi* 45f* Kclyngo* 25. Pulton de Pace ct Regis* 88. 


1 Rlack. Rep. 
479. 

8 Black. Rep. 
797. 


Sect. 72 . Ninitily, That the mode of taking advantage of a 
pardon upon the circuits and at the Old Bailey is to procure the 
Ling's sign manual or privy seal signifying his majesty's intention 
to afford a pardon to the piisouer, either absolutely or conditionally 
as the case may be, and directing the justices of the gaol-delivety 
to bail him, on his entering into a recognizance to appear and 
plead the next general pardon that shall come out. This man- 
date the justices obey ; taking security, if the pardon is condi- 
tional, for the performance of the stipuliition upon wHich i| is 
granted ; and afterw'a][ds issuing their warrant to the gaoler fer 
bis discharge. 





CHAP. 



Ch. 38. 


( SSS ) 


CHAP. XXXVIII. 

OF THE GENERAL ISSUE. 


Having shewn already, that the General Issue b pleadable 

in capital cases, together with any other plea in bar or abatement 

which is not repugnant to it ; and that it may also be pleaded 

even after such plea found against a defendant (<i): and having (a)Cba». ts. 

also shewn, that the plea of the general issue amounts to a waiver 

of a pardon (6): and what is a good general issue to an informa- * 

tion on a penal statute (c); and'in the same chapter in what (O Chap, S6. 

manner the issue is to be joined on such an information, and 

whete it is to be tried (d) ; (*'> 

1 shall in this place take notice only of the following parti- 
culars. 


Sect.Q. First, That in a criminal information or indictment («) i SUi. s.so. 
in the (e) king’s bench for a misdemeanor, and also in an indict- c"*Ca^3i. 
ment before (^') justice's of the peace, the issue is well joined for (^) i Coko‘, 17 * 
the king by the words “ A. B. qui pro rege sequiter similiter, &c.” V* 
without any addition, shewing that A. B. is the proper officer for 
this purpose ; for it shall be intended that he was sufficiently ssr! 390 . 
known to be such by the court. But (g) in all precedents I meet 4i8. 
with of informations of intrusion, the is.sue for the king is joined to 361.**^’ 
by the attorney-general, (/t) naming himself such. llMtal) 383. 

Sect. 3. Secondly, That in iiidirtmcnts of capital crimes, 
after the defendant hath pleaded *' quod ipse in nullo est inde cul- 
** pabilis, et inde de bono et nudoponif se super palriam” (which is 
the general form of pleading the general issue in capital cases, 
both in (t) indictments and (/c) appeals), the usage seems te have (0 See the pie- 
been immediately to award piocess against the jury, without any *****'^* 

express joining of issue on the part of the king (/). But in the (k) Coke, Ent. 
precedents of appeals of felony, whether by an (m) appellant or 
(n) approver, generally the issue is expressly joined by the appel- (i^Bum8M4, 
lant and approver as well as the appellee. sobs. 

Tremaine. 286. 

8 St* Tr. 287* agree that it is not necessary to join issue on record* And see Rex v* Dowlin. 5 Term 
Hep* 311* Sed vide 9 Hep. 63. (ni) See^e precedents cited to^ the precedent letter. But in 
lUstal. 43. after the general issue an. iX the process is immediately awarded against the julry. ^ 
(n) BAStol. 42* 

Sect. 4. Thirdly, It seems (o) the better opinion, that if an WH. 4. 35. 
issue be joined in process on a recognizance for the peace, whe- ®' 
ther the defendant killed J. S. and such issue be found for the 
yet ithall it not estop the defendant to plead not guilty to an 
indictment or appeal for the death of the same J. S. 

f Sect. 5. Fourthly, It seems, that'^on the general issue Kiniocii’i csm, 

" not guilty,” being pleaded, the ^not take 1sp objec- rmt. i6. 

tion in law, 18 ip. natur^m^^lea, to the jurisdiction of 
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the court, nor can tmy evidence be received to support such an 
objection on that issue, hut such matter must be specially 
pleaded. 


CHAP. XXXIX. 

s 

OF ASSIGNING COUNSEL. 


A. PERSON having pleaded ** not guilty” is to be tried either, 
1 . By his country. 

(2. By his peers. 

3. By battle, (l) 

But before 1 consider \\ lint is proper to each of these in* their 
order, 1 shall endeavour to shew, 

1. In what cases a prisoner may have counsel to assist him in 
his defence. 


(2. Where he may have a copy of the indictment. 

As to the first of these particulars, viz. In what cases a pri- 
soner may have counsel to assist him in his defence. 


Sect. 1 . 1 take it to be a settled {a) rule at common law, th^t 
no counsel shall be allowed a prisoner, whether he be a (5) peer 
or comtponer, upon the general issue, on an indictment of treason 
or felony, unless some point of law arise proper to be debated. 

V. Cor. Ml. C. Car. 147. ' S. F. C. 151. _ 9 K. 4. 2. 1 Lr\inz, 86. Dr. an«l Sf. b, 2. c. 48. 1 St. 
Tr. 70. 2 St. Tr. 100S)|| S«c Uic liooks cited to the otiicr parts ol this chapter. (5) 1 St. Trial*, 
7lt 265. 634. 4 St. TfiMb 355. 3 lust. 29. 1 Kush. Col. 91. Foster, 2J1. 


(a) 3 Inst. S9. 
137. 

7 II. 4. 35. 
Finch, 3ti6. 

2 Ihilsl. 1-17. 
B. Cor. .54. 


(c) 2 BiiNl. 147. 
a Iiwt. 29. 

See the opinions 
of Mr. Justice 
Foster, Dis- 
course of Iligii 
Treooo, s. 7. p. 
231, «32. 
and of Sir Ko- 
bert Atkyns^ 
upon this point, 
3St..Trials,758. 
4 State Trials, 
ISO. 174. 


Sect. 2. This indeed many have complained of as very unrea- 
sonable ; yet if it be considered, that generally every one of com- 
mon understanding may as properly speak to a matter of fact, as 
if he were the best lawyer; and that it requires uo manner of 
skill to make a plain and honest defence, which in cases of this 
kind is always tlic best ; the simplicity, the imiocence, the artless 
and the ingenuous behaviomr of one whose conscience acquits 
him, having something in it more moving and convincing than the 
highest eloquence of persons speaking in a cause not their own. 
And if it be further considered that it is the (c) duty of the court 
to be indifferent between the king and prisoner, and to see that 
the indictment be good in law, and the proceedings regular, and 
the evidence legal, and such as fully proves the point in issue, 
there seems no great ifeason to fear but that generally speaking, 
the innpqent, for whose safety alone the law is .concerned, have 

rathek 


CO abolisbed by S9 Geo. 3* c. 46.' ttlal by bailie catu^ nbw be bad. 
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rather an iidinuita» than a prejudice in faavii^ the eourt their 
'only eounae). Whereas, on thasg^er side, the very speech, 
gesture, countenance, and niaonefiwF defence of those are 
guilty, when they speak for themselves, may often help to disclose 
the truth, which probably would not so well be discovered from 
the artificial defence of others speaking for 3iem. 

Sect. 3. But the law allows a defendant the same benefit of ^S.P.C.i5i. 
counsel in an (d) appeal, whether capital or not capital, as in any 
other action. Perhaps for this reason among (e) others, because d/w, W 6 . 
appeals are presumed to be generally carried on witli greater Keilway, ire. 
heat and spleen than indictments, and yet are not so much to be 
favoured, as being for the most part rather grounded on a desire 9 
of private revenge than of public justice ; and therefore the de> B. Corono, s-i, 
fendant shall have at least the same advantage in them as in com- f 
inon actions. bk.a.c.48. 

Sect. 4. Also upon indictments, the court will never refuse to 
assign the prisoner counsel to argue a doubtful point of law, hap- 
pening to arise at or after his trial ; as where it shall appear 
questionable whether the facts proved, if true, fully {J') amount (/) 3 Ium. 
to the crime charged against him ; or whether the persons ofl’erod 
to be evidence against him be (g) legal witnesses, in respect to kIiMi. btaHoid, 
such or such exceptions against them; or whether cei tain persons 
returned (h) of his juiy can be lawful jurors, in respect of certain St. Tr. 
objections against them ; or whether the (1) indictment or (/f) (A) 3 Si. Tr. 
process, &c. be strictly legal; in all which cases the prisoner must t3.v 
(/) propose the point, and (/«) if the court think it will bear a de- j ha! 

bate, they will assign him counsel to argue it. c. (’ur. 147. * 

it Hale, 236. 

(k) 5 ln»t, 49. 137. 6 Coke, 14. (1) 3 Inst. 137. * St. Tr. 769. (m) 9 St. Tr. 694. 701. 709. 

763, 764. 3 St. Tr. 876. 


Sect. 5. Also, wheioYcr a prisoner hath a (n) pardo%or other (t>)3 lust. 49, 
(o) special matter to plead to an indictment, or an (») error to . .. 

assign in order to reverse an outlawry, the court will oi course F.Otf.d«Court, 
assign him counsel. And it is (</) said, that fur such c^lateial 34. 
matters any one may be of counsel to the piisoner witoout any 149 

assignment. Tinth/sao.' 

(p) 2 Julius 

180. C. Car. 565* Vet in the Year Book of 1 H. 7. 13. the court refused it, because the partj^ was of 
very bad fame. {q) *2 Jones 180. btr. btatci Trials, 8o. Foster, 23^. Sec also RatcliiTe’s 

case, Foster, 42« where upon the trial of a collateral issue the prisoner had the assistance of counsel. 


Sect. 6. But if a question arise on the trial of a peer concern- 
ing the course of parliamentary pj^occedings, the lords will not 
(r) sufier it to be argued by counsel, but will debate it among (r) 4 st. Tr. 

themselves. d94. 696. Vide 

the trial of the 

Diicluss of Kingston for bigamy, before the peers, 11 State Trials. 


Sect. 7. There is a case in the Year Book of (s) Henry the 4 . 36. 

Fourth, where a serjeant at law, as amicus curia^ offered his opi- 
nion to the court concerning the trial of an indictment of death, 
that it was not proper to proceed in it till the year and day were 
passed, nor doth he appear to have been any way reprehended 
tor it. (t) But it is not safe for any one to be ei^er counsel or (t>f St.Tr.474, 
solicitor to om in prison for a qapitid Crimean order to pmpare 
him for fais trial, without an assignment from the court. But by 

leave 
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S Su Tr. assistance of 

'‘y o* » (^) olso 

«4.* ^ strictness, the 

(») s St. Tr. of fact, (?) no 

St*- counsel to pr 

(f) 1 St. Tr. * 

73*. S St. Tr. 743. 76*. 763. 770, 


leave of the court, prisoners have sometimes been indulged the 
assistance of counsel, not (a) advise them in prison, but 

(t) also to stand by them^H^e bar: but it is said, (y) tha^ in 
strictness, they ought not to be prompted by them as to matters 
of fact, (z) nor to have the assistance of any papers drawn up by 
counsel to prepare wiem for their trial. 


Sect. 8. After a prisoner hath had counsel assigned him, the 

(a) 3 St. Tr. court will not (a) discharge them without his consent, though they 

desire it, but will sometimes add others to them. 

(b) 1 Bulst. 83 . Sect. 9. It is (b) said, that the court cannot assign an appellee 

any of the king’s counsel ; but that if they will, they may be 
either for or against them. 

, Sect, 10. It having been found by experience that prisoners 

CM iu'uir.*638. been often under great disadvantages from the want of 

‘ counsel, in prosecutions of high treason against the king’s person, 
which are generally managed fur the crown with greater skill and 
****" ordinary prosecutions, it is enacted by 7 Will. S. c. 3. 
vrarUiu"tirat ** That all and every person and persons whatsoever that shall be 
counsel Msiiipied ** accused and indicted for high treason, whereby any corruption 
by virtue of this « of blood may or shall be made to any such offender or offenders, 
“ or to any the heir or heirs of any such offender or offenders, 
or for misprision of such treason, shall be received and admitted 
" to make his and their full defence by counsel learned in the 
law : and in case any person or persons so accused or indicted 
** shall desire counsel, the court, before whom such person'*or 
•* persons shall be tried, or some judge of that court, is autho- 
ofVmi *U ** *nd required, immediately upon his or their request, (c) 

GorX'n, ** assign to such person or persons, such and so many counsel, 

Enkiiie moved ** not exceeding two, as the person or persons shall desire, to 
mPht'h'"!^* whom^uch counsel shall have free access at all seasonable 
kignetl *' hours j any law or usage to the contrary notwithstanding.” 


Sec Henry’s 
ciue,lBurr.638. 


Sir Bfirthold- 
mew Shower 
was the tirst 


** not exceeding two, as the person or persons shall desire, to 
** whom^uch counsel shall have free access at all seasonable 


kignetl ; but hours j any law or usage to the contrary notwithstanding.” 

Bullcr, Justice, doubted whether this application ought not to be made by the prisoner himself at the bar, 
the words of the statute being ’* upon hit or their request ■” but the attorney-general consenting, the 
motion was allowed. Douglas, 591. 

Sect. 1 1. But by 7 Will. 3. c. 3. s. 3. it is provided, " That 
" any person being indicted of such treason may be outlawed, 
y Sic. and where by the law, after such outlawry, he may come in 
" and be tried, he shall upon such trial have the benefit of the 
** said act.” 


See U. Win. Sect. 12. And by 7 Will. .3. c. 3. s. 12 and 13. it is further pro- 
^Stato^Ut, “ That nothing in the said act shall extend, or be construed 

p. 17. ' ” to extend to any impeachment or other proceedings in parlia> 

ment whatsoever. And also, that it shall not any ways extend 
to any indictment of high treason, nor to any ' proceedings 
thereupon for counterfeiting his majesty’s coin, his great or 
privy seal, his sign manual, or privy signet.” 

*f* Sect. IS. But now by ^ Geo. 2. c. SO. it is also enacted, 
■ " That all ^d every j^rson and persons whatsoever who shall be 
' " inywached by the ComfaioDs of Great Britain of any high trea- 

** SOD, whereby any comiprion of blood may or shall be made to 

any 
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“ any offender or offeiidcrsi or to any the heir or heirs of any 

** such offender or. offenders, or „J||yiii$prisiou of such treason, 

** shall be received and adniitted‘^^Piike his or their full defence 
" by counsel learned in the law, not exceeding two counsel, who 
*' shall be assigned for that purpose, on the application of the 
party or parties impeached at any time afl4h tlie articles of im> 

** peachment shall be exhibited by the Commons.” 

As to the second particular, viz. Where a prisoner may have a 
copy of the indictment against him. 

Sect. 14. It is said, (d) that by the common law it is always ('^)i Ifv. 68. 
denied in cases of treason or felony (I). Yet if a prisoner take j st!Tr.^^. 
a legal exception to an indictment, it is said, (e) that the court sst.Tr.7ii.763. 
will grant him a copy of so much as concerns his exception. ^ 

Also, if he have such matter to plead which cannot well be put 
into form without knowledge of the chaise against him as laid in i siderOn. SS. 
the indictment, as autrefoits acquit, 8cc. it is (y*) said, that the 7Hal«, S36. 
court will give him the heads of the indictment, to enable him to ^ suicrfn 85. 
have his plea so drawn as to suit the charge against him. (f) « st. Tr. 

711. 

Sect. 1.5. But by 7 Will. it is enacted, “ That every person Fo»ut, 4o. 

** and persons indicted for high treason, except for counterfeiting 
“ the coin, or the great or privy seal, or sign manual or privy 
“ signet, shall have a true copy of the whole indictment, but not 
the names of the witnes.sos, live days at the least before trial, 
to advise with counsel tinTcupon, to plead and make their de- 
fence, his or their attorney or agent requiring the same, and 
paying the officer his reasonable fees for writing thereof, not 
“ exceeding live shillings fur tlie copy of every such indictment.” 

Sect. ifi. It is said this must be intended five days before S|.eiiiu„643 
arraignment, because the prisoner [deads instanter ppon the Douglas, 59i. 
arraignment. 

W'hat exceptions may be taken to such indictment, and when, 
hath been shewn, chapter the twenty-fifth (g). (g) Sect. 145 to 

+ Sect* 17., It is also enacted by 7 Anne, c. 21. s. II. ** That 
from and after the decease of the Pretender, when any pcr.son 
is indicted for high treason, or misprision of treason, a list of 
** the witnesses that shall be produced on the trial for proving 
** the said indictment, and of the jury, mentioning the names, (p) (p)9St.Tr.679. 
profession, and places of abode of the said witnesses and jurors, the case of John 

tt shall 


(1) By an order of the judges in the 26 Car. 2. 
(prefixed to Kelyngu’s Reports) made fr>r the regu- 
lation of the Old Bailey sessions, it is ordered, 
** That no copies of any indictment for felony be 
given without special order, upon motion made in 
open court at the y^oeral gaol-delivery; for the 
late frequency of acuons against prosecutors (which 
cannot be without copies of the indictment) de- 
terreth people from prosecuting for the king upon 
just occasions.** And agreeable to this practice, it 
IS usual upon the cifcnits to apply to the court for 
acopy of the indictment, upon the acquittal of the 


prisoner, where the prisoner intends to bring an 
action for a malicious prosecution ; which the court 
grants or refuses In its discretion, according to the 
circumstances of the case. But in Braneairs case, 
1 L. C. L. 82. Willes, C. J. is reported to have 
said, that by the laws of this realm, every prisoner 
upon his acquittal has an undoubted right and title 
to a copy of the record, for any use he may think 
fit to mace of it, and that after a demand, the pro- 
cKfficer might be punished for reforing to make 
vontacopy. 
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CMC of ' ** shall be idso given M the same time that the copy of the in- 
mctment isdelivefed to d|||||vty indicted; and that copies of 
SI Geo: ** all indictments for the ofl|H||» aforesaid, with such lists, shall 
** be delivered to the party indicted, ten days before the trial, and 
pm^rincethU “ presence of twojor more credible witnesses.” 
act look effect* 

The attorney-general^ as the onk meth^ of complying with the directions of the act, moved the king’s 
bench for a rule upon the sheriff, to deliver to the prosecutor a list of the jurymen he intended to return 
upon the panel, in order that the prosecutor might be enabled to deliver such list to the prisoner ; and 
the rule was drawn accordingly i for tho terms of which, vide Douglas, 591* 


i* Sect. 18. But it is enacted by 6 Geo. S. c. 53. ‘‘ That 
" nothing contained in the above last recited act shall any Ways 
extend to any indictment of high treason for counterfeiting his 
** majesty's coin, the great seal or privy seal, his sign manual or 
privy signet, or to any ii^ictment of high treason, or to any pro- 
ceedings thereupon arainst any offender or offenders who by 
any act or acts nowin force is and are to be indicted, arraigned, 
“ tried, and convicted' by such like evidence, and in such manner, 
as is used and allowed against offenders for counterfeiting his 
majesty’s coin.” 


CHAP. XL. 


OF THE JURY. 


(a) Chap. 5. s. 
IP. 


Fo r the better understanding what more particularly relates to a 
trial by the country in capital cases, having shewn, (a) that by 
virtue of a special commission, justices of oyer and terminer may 
sit in one county for the trial of a fact in anotfiier by the proper 
(b) Chap. 33. a. jurors : And having also shewn (5) what is a proper place from 
93, 93. whence a visne may come : 

I shall in this place only consider, 


1. From what county the jury is to be returned. 

2. By virtue of what process. 

3. Before what court. 


4. How they may be challenged. 

As to the first of these particulars, viz. From what county the 
jury is to be returned. 

I shall endeavour to shew. 


1 . From what county they are to be returned for the trial of the 
general issue. 

2. From what county for the trial of a foreign plea. 

to the First Pouit, viz. From what coun^ u juiy is to be 
retniimd for the trial of tlie ganemr issue. 

■ Sect. 
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Sect. 1. I teke it to be (c) agr^. tbat(<f> regdlarly by the 
common law they must be retur^H^ all cases, for the trial of r.Corone.i94. 
the general issue, from the same cAp^ wherein the foct was com- s iMt. sr. 
mitted. And it is said, that in an appeal of death, where the 
wound was given in .one county, and the paj^' ched in another, r«{) inf. s. 5. 
the jury, (e) ought to be returned from eacPPcounty before the («) ®* t* 
statute of 2 and S ^w. 6. c. 24. since which the whole may be s„p'^c.«3.g.35. 
tried either upon an ij') indictment or appeal in the county F.Cor. d9.^’ 
wherein the death happens. (/) Sup.c.*5. 

Sect. 2. But it is enacted by 33 Hen. 8. c. 23. That if any 2 H»l«, 262. 
person being examined by the king’s council, or three of them. Traitors and 
** upon any manner of treasons, misprisions of treasons, or 
** murders, do confess any such offences, or that the said council, prltToounsrU 
or three of them, upon such examination, shall think any person lorsimiybc tried 
“ so examined, to be vehemently suspected of any treason, ntis- !" S 
" prisions of treasons, or murder, that thi^ti in every snch case, by nuaswiu 
“ the king’s coininanduient, his majesty’s commission of oyer and 
terminer under the great seal, shall be made by the chancellor 
“ of England to such persons, and into such vills and places as 
** shall be named and appointed by the king, fur the speedy trial, 

" conviction, or delivery of such offenders ; which commissioners 
' “ shall have power to enquire, hear, and determine all such trea- 
“ sons, misprisions of treasons, and murders, within the places 
limited by their commission, by such good and lawful persons 
as shall be returned before them by the sheriff, or his minister, 

“ or any other having power to return writs and process for that 
“ purpose, in whatsoever other shire or place within the king's 
dominions, or without, such offences were done or committed, 

“ and that in such cases, no challenge for the shire or hundred 
“ shall be allowed.” (1) 

Sect. 3. It hath been (g) adjudged, that this statute, as far as (g) lAnd. 104. 
it relates to treasowdone within the realm, is repealed by 1 and 
2 Philip 8c Mary, c. 10. which enacts, “ I'hat all trials for treason 
“ shall be according to the common law.” But as to (/() murder, (h) i And. 194. 
and (i) misprision of treason, it still seems to continue in force. ^*^**“*’' 

And as to high (/t) treason done without the realm, it doth nut d. Cor. 220. 
seem material whether it be in force or not, because that is fully 3 In«t. m. 
provided for by 33 lien. 8. c. 2. as hatii been more fully shewn, (*') 

Chapter 23. sect. 49, 30, 31, 32, 33. 

Sect. 4. It hath been (/) adjudged, that the word “ murder” fO t And. 194. 
in this statute shall have the same strict construction as in the (to) , 
statutes which take away the beiiciit of clergy from murder, and 1*3, g. n.* 
consequently shall not extend to one examined before the council 
as accessary only, and not as principal; for murder is one offence, 
and the being accessary to it is another. 

Sect. 5. Having shewn already, ffiat he who steals (») goods 
in one county, and carries them into another, or does a fact in one 
county which proves a (0) nuisance to another, may be indicted ^35. 

^ sect* ■ 

( 1 ) In thef^rasc of The King v. Sawyer, who was 'ti^'^^ended to a murder committed by a British 
tr>d, under a special commission, at the Old ^ e^bject, within a foreign iodej|>eiideiii eiate* But 
Bailey, in Nov. 1814, for a murder committed at 9iMQ^,bow can a fact there^jDOmmiUed be against 
Lisbon, in Portugal, it was held/ after solemn \ the Mace of ite king* when biij^ws do noipre- 
arguMenti before the twelve judges, that thb sta- Tailr , 
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p) Bk. 1* tit. * 
igamy* p. 68A^ 
^Sttp.c.S5-t.S9« 
Vol. I. 
p. 125. s. 10. 
Sap. c. 35. 9. 40. 
(r) Bk. 1. c. 13. 
0.14. 

Sup. c. 35. 

0. 41, 43. 

(i) Sup. c. 35. 

8. 43, 44, 45. 

(0 Sup. c. 35. 

8. 48 to 54. 
(u)Dk.l.c.30. 
Sup. c. 35. 

8. 43 to 48. 

(f) Sup. c. 39. 

8. 49. 

(y) Sup. c. 35. 

8. 54* and c. 39. 
8. 50, 51, &c« 


or appealed io either ; from whence it foUowa thdi ,he may be 
also tried in either : havingjljtto (p) shewn, that he trho marries 
two wives, the first in a fotlgn country, and ihp second in Eng- 
land, may be indicted and tried in England; and that he who 
takes a woman by force out of one county, and carries her into 
another and there wparries her, {q) may he indicted and tried in 
the second county: and that felonies in (r) Wales may by force 
of 2G Hen. 8. c. 6. be indicted and tried in the next adjoining 
English county : and that treasons upon the seas, (s) or in any 
foreign (t) ^untry, and felonies (u) and piracies upon the sea, 
may be imteted and tried in any county in England; and that an 
(x) accessary in one couuty to a murder in another, may be ap- 
pealed and tried in the county wherein the stroke was given; ana 
that an accessary to murder, or any other felony in one county, 
may be indicted (y) andltried in the county wherein he was ac- 
cessary ; 1 shall refer to the places cited in the margin for the 
farther consideration of these matters. 


As to the Second Point, viz. From what county the jury is 
to be returned for the trial of a foreign plea, that is, the plea of 
issuable matter alleged in a dift'erent county from that wherein 
tl^ party is indicted or appealed ; as u here a man indicted in the 
(«) Keilw. 173. county of A. (z) pleads, that he nas taken out of a sanctuary in 
the county of U. Or, where one appealed by a woman for the 
(a) Dyer, 296. death of Itcr husband in one county, (d) pleads, that since the 
death of her husband she hath married J. S. in another county. 


(b) *) Inst. 27. Sect. 6. It is (6) agreed, that by the common law such pleascan 
a. P. C. 154. only be tried by juries returned from the counties wherein they 
W>fr,*!e96^^** arc alleged : and therefore if issue be joined on such matters before 
Sum.'«5.5.* a court which has no jurisdiction out of the county wherein it 
Vide ,311. 8. ,its, there seems to be (c) no remedy by the common law, but to 
fr) KVnw!*i75. tbe proceedings by certiorari into the king’s bench, which 

Dyer, 886. 896. having a jurisdiction throughout the whole klligdom, will aw’ard 
proper process for the trial. 


Sect. 7. But for the more speedy trials of murders and felonies, 
it is enacted by 23 Hen. 8. c. 14. s. 5. “ That all manner of 
** foreign picas triable by the country, upon an indictment for any 
** petit treason, murder, or felony, shall be forthwith tried before 
the same justices afore whom the party shall be arraigned, and 
** by the jurors of the same county that shall try the petit treason, 
** murder, or felony whereof he shall be so arraigned, ivithout any 
** further respite or delay, in whatsoever county or counties, place 
" or places of this realm, the matter of the pleas be supposed or 
“ alleged.” 


(d)9ltuLfr. 
S. P. G. 154. 
Sum. 855. 

Vide Dyer, 896. 


Sect. 8. But this statute extending neither to indictments of 
high treason, nor to appeals, it (</) is said, that a foreign i,ssue 
therein must still be tried by the jury of the county wherein it is 
alleged. (1) 


(1) See further in the Ctoptsjr of Indictment, ante c. 85, as to Venue. 


CHAP. 



( SGl ) 


CHAP. XLI. 


OF l^ROCESS AGAINST jlfeORS. 

For the^etter understanding the nature of process against . 
crimlhiii cases, I shall endeavour to shew, 

1. Where a panel may be relumed without any pr^ept by a 
bare award. 


2. In what manner the process is to be returnable. 

S. Where a venire may be joint or se^ral. 

4. Where process may be awarded bj^^roviso. 

5. In what cases, and in what manner, a tales is grantabl<h 

6. 'Where it is necessary to return a panel into court, before 

an inquest can be taken upon it, and where the prisoner may have 
a copy of it. ^ 

As to the First Point, viz. Where a panel may be returned 
without any precept by a bare award. 

Sect 1 . It is (a) agreed, that justices of (6) gaol delivery may (n)F. Inq. 55. 
have a panel so returned bj the sheiiil' without any precept or ^ in^' 5M* 
writ; and the (c) reason given fur it is, that before their coming, 158.356. 
they always make a geneial precept to the sheiiif on parch- *Hali*,s6i.*04 
iftent under their seals, to bring be foie tliem, at the day of their 
” sessions, twentj-four out of eveiy hundred, 8tc.” " to do those 4 Comm. 5*44. 

** things which shall be enjoined tlieni on the part of the king, (5) Y«;t it is said 

" &c.” And ther^re it is said that they need not make any 

other precept for the icturn of a jmy, for the tiial of any issue tliry have • ape- 

joined befuie them, lint that tlicir bare (e) award “ that ihe^cW commission. 

“ jury sfaiiil come” is sufticient, because there are enough for 

purpose supposed to be present in court, tilllom the sherift' may Crompton, Vur. 

return immediately whenever the court shaft require their service. 138. . 

* (e) F. Inq. 55. 

Crompton* Jur. 128. 4 In^t. 168. 3 Inst. 568. 3 I!ale» .S4. 361. (ef) Vide Riist. 384, 3BSm Cro 

Car. 448. (e) 4 St Tr. 182. confirmed Fobtef* 63 ; and for the form of such an award* ate RmI. 385. 

Also it is said, (J") that a jury may be so returned before jus- ^)sliHt. 568. 
tices of peace at their sessions, because the ( g) precept for the ***• 

summons of the sessions hath a clause to the same effect for the 
summons of twenty-four out of every hundred. Sic. Yet 1 much and Crompton, 
question whether this matter doth not rather depend on (A) prac- _ 
tice, and the constant couise of precedents, than. on any argu- 2H<de>'»6l. 
ment from the reason of the thing. For the (i) precept to the i Sid. 964. 
sheriff from justices of oyer and terminer, in order for the holding (*) 
of their sessions, hath in effect the very same clause for the 
bringiug of twenty-four before them, out of each hundred, at the 
day 4Mf their sessions, &c. Ajjd yet it seems (jfc) agreed, that they (*;) i Sum. 162. 
cannot hive a juryreturned tor the trial of apy issue joined before 
them, by force of a bare award, but .ought to make a particular f intt' sse. 
precept to the sheriff.for that purpose under their seals. Fomw, 64. 

VOL. II. o o Sectii 
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8» 

(») Djr. 118. 


'ide « H «*** 2* I* seems (/) agreed, that by the courM of the king’s 

10 . * * -* bench no jury can be returned into it from- a .'-foreign county, 

Snp.c.S7.i.i6. without proper process, una|j''the (m) seal of the' chief justice, 
(w) Snp. c. f7. But («) qvMre if it may not be returned- for the trial of an 

indictment, 8cc. in t|m,same county wherein it stts by a barepr«B> 
ceptum^eatf Sic. ijf/^ * % 

As to the Secomo Point, viz. In what manner the process 
against jurors is to be returnable. 

Se^. 3. It seems agreed, that it may be returnable immediately 
into the cottrt of king’s bench for the trial of an indictment in the 
same county wherein it sits, whether for a crime committed in 

such county, or for a (o') treason, &c. beyond the sea. But that 

1 ■ 


(p) C. 25. 5 . 49. 
to 70. 

(p) 2 R. Abr. 

626. 

2 HalOp 260. va mui u y\M j at ^«li9t.8llp VtIC OCa* X,VUlr iliat 

and*c% 7 . •! lo! indictments, removed thither by certiorari from 

t Inst. 568 . Other counties, there (p-Wught to be fifteen days between the teste 

*Si. Tr. 214, and return of every prcRss. 

4 Com. 344. ^ ||p 

* (t)K*|lway. Sect. 4. Also it is {q) agreed, that justices in eyre, or of gaol- 
Crompton 15<» •***>’ order a jury to be retiu ned immediately for the trial 

C. Car. sis. * prisoner arraigned before them. 

1 SidvrAn, 335. F. Iiiqurit, 56. Kclyngc, 7. 

4 ^^ns/"i (5 *^** it is clearly (r) holdcn by Sir Edward Coke, and hath 

(s) C.'car. 340 . hccn often (s) adjudged, that justices of oyer and terminer, for 
*8.3. the trial of any issue joined before them, might award a venire 

Slim. ^61 ‘'cturnable the same day on which the party is ari^aigued. 

* Hide, V6I. Admitted 2 Kcble, 212. 292. >18. 2 KeWo, 433. 1 SiderAn, 334. 1 B. Abr. 96. 

C. Car. 310. 583. Con. Krilway, 1.59. TV. jrcr Pais, 26. 2 B. Abr. 625. Sum. 266. 

4 ] nit ."! it is hohleii by Sir (/) Edward Coke, and hath been («) 
(«) C.'jar, 404 . adjudged, that justices of the peace may do the like ; but there 
And in this are very (x) .Strong authorities to the contrary, iiiiless the crime 
amount ( //) to felony, or the party (:) consent to be tried iminc- 
cxporifticoi!! SO. ^ 

1 Kwlway, 1;*9. iJones, 379. S. P. C. l.>6. 1 Kcblo, 433. TV. nor Pais, 25, 26. 

2 Keblc, 212. Crom. 152. 1 SidorAn, i»9. :;3.>. C. Car. 438. 418. 2 B. Ahr. 6-^.5. Sum. 256. 

* 1 ^ r Crompton, IM), it is said that the sossiuiis I'ur tht* ptMcc may award ,]||i|[ici.'s.s for the 

Inal of an^iiidictment of felony tlio next day alter it is traver.''etl. Qutn'c if the pnrty*^^ing in caol 
make no diOerence ? C, Car, 340. 11. 96. 1 Sid. (s) 1 Kehle, 43.). i Siii. 99. 334, 

Sect* 5. Qtifcrv liow far ihc law is altered ass to these points by 
4 and 5 Will. 6c Mary, c. ‘J4. and 7 and 8 Will. 3. c. 3^2. which, 
^ by requiring that jurors shall 5c summoned si.\ days before they 
s*^'t ** appear, seem to make it necessary whenever a (a) venire or 

‘ particular precept is required for the return of a jury, (A) that there 

be six days between its teste and return. 

(c) 1 S5d. 348. Sect* 6. It hath been (r) adjudged, that a venire before justices 
392 ^ 718 ^ 8*54 terminer returnable at a day certain is erroneous, un- 

Aiid in these sessions appear to have been (n') adjourned to the same 

books such error day ; because otherwise it shall not be intended that their corn- 
helped Jiiissioii continued till such day; and if it did not, their authority 

next assises ^ issue was determined. But it i.s admitted (e) tbat^iuch 

happening to venire may be made returnable at the next assizes^ and then tried 
fall on Uie same by Virtue of ( f) 1 Edw. 6. c. 7, 

et . 


day. 

(d) Sup. c. 5. 

•ect.7. 14. («)istd.^ 8 . 
pi.n 4 . Lord Ruyrn. 1061. 


‘ 2 Keble, 284. 718. 954. C. Car. 340. 


Sect. 

if) vido c. 5. wll. Salk. 31. 
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Se^, 7. If h^ath beeu {g) adjudged, that the award of a venire (g) 89 E. 3. so. 
returnable at a ^rtaiu day before j^ptices of oyer, &c. need not 
expressly mention before what justices it shall be returnable; tor tilt* same cast* is 
it cannot but be intended that it ought to be before the same taken u.nUo <’f, 
court which awards it. S.^urat^.ii" 

veiure itself ne^s not shew before whal it is returnable ; but this seems not to be warraulcd by 

Ibc book at large, A’^ide 5 KTcble, B 56 . 

-As to the Third Point, liz. Where a venire may be joint or 
several. 


either to take out (/) joint venires agaiii^them all, or {m) several Siitiinmry,? 5 (i. 
against each of them. But in an one plead not guilty, 

and the other plead a release made at TlWit seems (;/) that there Eliz/ 

must be several vejiires, /iii. it iiaitito: 

1)0 llu* coiirho to 

try the defondants in appcul by sovoral venires, S. l\ C. lb.>. It is siaid, lliat wboro thoio un* tlirco ilc- 
fondaiits, iho plaintitr niay join two of tboni in oiu* venire, snul lakt*. out anotlicr a^uiiwt llu; tliirtl. 
(k) Sec the books above died, and 1 .foil. 4 ‘J. 7 . ami F. tjuarc unpedit, 199. *il lien. d. {!) Sec the. 
look above died. AUo the same is adjudged t Jon. 4‘J >• tit»*re one appellee was diarp*t‘d with doiiii; 
Jic fact prodiiorit't the oXhor^ felonici^ Sec F. ^unre impedit, 199. Visne, 11. A. Keilway, lOd- 
m) JJtcr, I'^O. 1;>1. C. Kliz. .Wl. (n) .-iO E. 3. 1 . B. Visne, Vide 1111.7.:}. !». Uisc.de 

Pro. 6 j. F. Execut. 11 1. Nisi l*rius,‘7, U. 

Seet.O, It seems generally (o) agreed, that where the same 0 >)S. IM.\ i.> 5 . 
jury is returned on such a joint process against several delt'rnlants, • • 

if a juror be challenged by any one di^ftnidant, and xha ehalltmge Moor, vx 
allowed, and iho juror thereupon (/O drawn, he is by inrcessary Co. Liu. 160*. 
consequence drawn as to all the otlnn- defendants also, because ^ ‘ 
tncrc being but one paiieL the same person c'aimot at the same jj. cimii, ui. 
time be taken from -It, and yet eoiilinue in it, lint where one pjindlt l cum*. 
jury is jointly returned for tin? trial of sf itjial defendanta before 
justices of gaol delif^cry, it is (r/) certain that they may afterwards Uy,*r, iio'. 
sever the panel, if they find it e.xpedient, for the prevention of this j. 

incouvcuintice. But I do not find (/■) that this can be done in anyl^j 
other case. And it seems agrecMl, that afl^p an ap|)e]laiit hath 311.4.5.* 
taken out a joint venire against all the aj^fJellees, he cannot (.s) C’romptun, ll.’l. 
afterw'ards take out several ones, though the lirst be never re- ^^"J^^**** 
turned ; and the reason seems to l||;, because it would amount to tlcn[€«(l 

a (/) discontinuance. fib the same casa 

III DhIIsoii, 9.5, 

(p) But If no jiitlf»nicnt he given that the juror who is olii.llrni’ed hy one shall be drawn, but only tlint 
be shall siaiid aside for a lime, it is said, that he may try those wlm do nut actually cliailengc him. 
iJyer, 120 . Con. iiemllue, 58, ( 9 ) Kelyngr, 7. Suiiinnirv, 2 Hale, 264, Plowdes, 100 . 

9 E. 4 . 27. Crompton, 113. (r) Plowd. leo. 2 Hale. 2o3, Vht. (s) 8 Co. 66 . S. P. C. 155. 
97 H. 6 . 4, F. Pn). 94. S. P. C. l.ij. B. Veni. faci. 32. 9 Ed. 4. 27. F. Chall. 56. Vide F. In- 

quest, 59. Executors, 114, (t) Sup. cli. 27. sect. 96. 

As to the Foukth Point, viz. Where process may be taken (,>8 11. 6. 6. 
out by the defendant in criminal cases by proviso (t. e. with a (m) 
clause that if two writs conic to tiie sherilF he shall execute one 
of them only). Ra.tai, ess. 

rSAR. 19 * 1 take it to be ag|ked (x), that ibmay be so awarded ^57. 

in any ^peal, whether capital or not capital, in the same man- 
ner as in other actions after the appellant hath made default in 15 h. r. 9 . 

o o 2 * relation Keiiw,,, irer 
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is) SecLtiie relation to the very same kind of process (y). <And therefore if 
Sie o*h ***** *** appellant, after issue joif|pd, ei|^er neglect to t|||e out any («) 
ortbisMction. veuiMe the same term, &c. or take one out but doth not (o) get it 
ss H. 6 13. ’ returned, it seems that the defendant may take one out by pro- 

W Dyer, 815. viso, Su. 

C. C«r. 484. 

Vid« Dyer, 884. 319. 2 R. Abr. 668.. ijones, 31. Krilway, IT'S. (a)8H. 6. F. Pro. 79. B. 
Niii Priu4, 13. 

• * . . . 

Ai^l in like manner if the appellant make the like default in 

suing out an habeas corpora, or other subsequent process, the de- 
fendant may sue out the like process by proviso. 


<b) 15 H. 7. 9. Hut where the defendant hath sued out any process by proviso, 
14 H. 7. 7. there are (6) authorities that the plaintiff is to sue out the proper 
Dycr^sis'. ^^uhsequent (Process upmr it in the same manner as if he had sued 
Siunnmry, 857 . out the first *, and that IPis irregular for a defendant to take out 
p. Car. 484. any such subsequent jlMicess till the plaintiff has made a (c) de- 
fault in respect of the same kind of process, except only in such 
8.‘ actions wherein the defendant is an actor as well as the plaintiff; 

S.P. C ri.is'j. as in (d) replevin, or (e) error, or ( /') qmre impedit against the 
Con*’/Vro-^^ patron only, or (g) prohibition, 8cc. in wliich actions the defendant 
lew,’ 68. u^y cither take oi# process by proviso, without any default in the 

Dyi-r,2i5. 817. p^intiff. Or (A) may, if he think fit, take it out in the same manner 
fr)^er *815 “'* plaintiff, without any clause ijf proviso. 

liio. Nmi I’iius, 40. 6 Mcidcrn, 246. (d) Dyef, 193. 21 II. 6. 16 H. 7. 1 1. F. Nisi Prius, 9. 

Pro Nim Prins, 40. (f) 2 Lcvinz, 5, 6« 2 Staund. 336. (/) 6 Moil. 24b. F. Nisi Prius, 6. {g) Par, 
Ci\iic, 2 H. Ab. 6(io. F. Ni!»i Prius. 3. (h) 2 Leriii/y 5, 6. lb II. 14. Bro. Nisi Priusy 40. M 
H. 6. 22. B. Octo Talchy 17. ft Saundersy 336. 


(08 Txon. 110 . But it seems agreed, that neither in actions wherein the king 
(*)6 Mod. 846, ig sole (i) party, nor in (A*) iiulictincnts, there can be any process 
1 Koble 19 S. fttken out by proviso, because no laches is imputable to the king. 
Cuu. 1 bid. 316. 


(0 8 T,co. 110 , 
Vi<lc 7 and 8 
ill. 3. i. .18. 


Also it hath been (/) questioned, whether there can be any such 
process in informations qui tarn, because the king is in some sort 
m party. 

As to the Firm Point, viz. In what cases, and in what man- 
ner, a tales is grantable. * ' 

1 shall observe the following particulars. 

Sect. 11 . First, That if a full jury appear not in an appeal 
whether by reason of the (/») death of some of the persons re- 
turned, or for any other cause, or if so many be («) challenged 
and drawn that thcic do not remain enough to make a jury ; or if 
after the jury is charged, one (o) or more of them die, the appel- 

xMxtiteve 
citMi 

(a>S.P.C.l55. 

12 H. 4.11k 
lOCdw, li^ 
s 13 wl, 

Ab. 671. 


F.C. 

165. 

10 Coke, 104. 
Sum. 257. 

20 Ed. 3. 11. 


hint (p) may pray ti tales, in the same manner as a plaintiff in 
other actions. And so also*> may the appellee, if the appellant 
neglect to pray one the same (q) term, &c. But it seems that a 
defendant cannot regularly pray it till there has been a defa^t in 
the plaintiff. 




155. 


14H. 7.r. ( 9 ) C. Car. 484. 14 11.7.7. 10 Coke. 104. 
to the precedent aefsdon. under the letter (i). Yet it is said in Vycr, 359. that it a tap 
appeary and tlie plainlilT pray 8 dtUrnigat without praying an^ rails, the court ought |9 
prayer of the defendtnU Vide 2 R« Alir» 67l. " * 




i^rated 


cited 
th not 
at die 
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Sect, IS. SlalioNOLY, That in capital cases» a tales maj be 
granted for wiitger number t|un th^ first process, as for (r) sixty (r) 14 H. 7. r. 
or fo^, or . any other even (*) number that the court thinks«pro- l 
per, i|^ order "to prevent the delay which tnay be occasioned by Fi„cii, ‘ 
the defendant’s peremptory challenges. Atfjun this respect the B.Octo Talcs, 
law in respect.of a tales in capital cases is fiom what it 

is in any other case ; it being an allowed rule,*thht in all (/) other u^er.’sis. 

cases the tales must be for a less number than the first process, i Culst. isi. 

^ .15 tUl. 4. 33. 

16 Ed. 4. 5. 10 Coke« 104, 105. («) 10 Coke, 105. Finch of Law, 414. But a taks dt ch'cumtttiu» 

tihuM may be of any uncertain number, 10 Cuke, 105. (t) 14 II . 7. Ti Finch, 411* 10 Coke, lOlia 

105. 3 R. Ab. 672. ST H. 6. 13. B. Octu Tales, 11. 16. F. Inquest, 20. 40. 18 Ed. 4* 6. 


Sect. iS. Thiroly, That every subsequent tales, in capital as 
well as in all (u) other cases, must be for a (jr) less uuinber than O'j) 
the former, except the former were qv||ahed, in whicli (^) case TuIm) 

the next may be for the same number. ^ 15 , k;. 

^ D. Atlnint, 7.'/. 

10 Coke, 105. 47 A«ai*c, 10. 14 11 7. 2. (x) S. P. C. 155. Snininnr^ 557. 5 Hale, 566/^. 
Keiiway, 176. 10 Coke, 105. F. In(|iicst, 40. It is saitl that there iiiny be ; hut this is^uli^^' 

trary to all the other books. (y) S. V. C. 155. .Sum. 257. F. Challenge, J6- 20 !l. 6. 38. 

41 


Sect. 14. Fouhtiu.v, That the quashing the array of the prin- 
cipal panel doth (z) not quash that of the ta^s, but the impicjit 
shall be taken of those returned on thc7a/es if there be uiiougn, 
and if not, others shall be added to them by a new tales. * 


(:) 1’, Inqueit, 
30. 

S. 1«. C. l.M. 

1.)>CT, «<I5. 

id Cuke, 104, 
105. 


Yet it seems (a) agreed, that if all the persons returned on a («) s.P.C. i-w. 
habeas corpora be challenged and drawn, there shall not be a P>ih-i>, 414. 
tales awarded, but a new veilin' facias ; for the word tales plainly 
refers to some others, to whom the persons' returned are to be 
like. 


Also it scem.s agjiecd, (4) that if the first habeas corpora lie C*) 34 H. 80 . 
quashed, the habeas corpora with a tales cannot but be quashed 
with it, and the party must go on in the same inituiicr as if the 
venire hud been only returiieil, and iiutiiing done upon it; fur 
where a process is quashed, all that follows it and depends upon, 
it, seems bf course to full with it. 

Sect. to. Fiytiii.y, That it seems the stronger opinion, that a 
tales is not grantabic upon the return of, a venire, but only (r) (e)Cro. Eliz. 
upon the return of a habeas corpora or distringas, because it ^ 
appears nut before such return but that a full jury may appear. ^.NlnPritu l. 

B.Oct.T4e«ll! 

34U. 6. SI. 8R.Abr.671. Cont B. Ocio Tales, ]0. 15 H. 7. 9. 

Sect. 16. Sixthly, That the (d) distringas or (e) habeas cor- 
pora, with a command to add so many more to those summoned (e)^II. 5 ,io. 
on the venire, is the first process against the tales; but it is {f) B. Nisi Prinit, i* 
aakl not to be grantable with a nisi pfius, without having been first *o 

retuimed into die court. & NSiPrius.i! 

Octo. Tales, 1. 

HI. 5.11.' S. P.C. 157. 

Seventhly, That (g) if a Juror be withdrawn after (g) Cto. Jac. 
a trin ' ul|^romenced whereon a tales de: Hreumstantihus yiiiS 
awafii)^;^i8iN|^ afterwards a new habeas corpora be taken out with. 
a foilce,' |t'-i|idl appo^t such tales ^ be added (o the jurors re> 

turned 



566 


OF PROCESS AGAINST JURORS. Bk. «. 


turned on the first venire, and also to those returned on the tales 
de circumstantibus ; because^ the murt above will take judicial 
notice of what is doneaut nisi prim, being entered on record. 

35 H. 3. 6. Sect. 18. EiGHTm.Y, That the (A) statutes which authorise 
and justices of msiprirl^^ award a tales de drcumstantibm, extend (t) 
s Cd. as well as to all Capital cases, whether pf treason or felony, as to 

4mid5Pti. & others. 

M. r. 

5 Klia. c. 35. 14 Eliz.c. 9. 7 an<l 8 Will. 3 . c. 33. 3 Geo. 3. c. 34 Vide alio 3 Seas. Cas. 333. 

31 Vincr, 31.3. 3 Bac. Ab. 348. (i) Ka^-m. 367. 1 Levtnz, 333. 1 Kebie, 490. 

But it seems, that such a tales cannot be prayed for the king 
(/() 1 Ia!v. 333. upon an indictment, or criminal information, without a (Jc) warrant 
(/) Si-c the sta- attorney-general, or an express (/) assignment from the 

tiite of 14 EUz. court before which the mquest is taken. But for the fuller un- 
*''*>'* derstanding of these mroers,not being so proper for this treatise, 

1 shall refer to the stamtes in the margin. 


Xni) 4 Stal. Tr, 
17910 lllj. 

(lO 4 Slut. 'C'r. 
179 lo ItJj, 

Yi't ihiTi* is an 
iiisluncc ill Kcil. 

I7ii. 1 ) 1 ' ilif laifs 

uwiirdfil ill ;m 
7i|i])«‘al lipl'oro 
stiK'li ju.sticis. 
Aim! ilir likt* wa.s 
(ioMO, rioiMit ii, 
]00. upon ail 
intiictiiiftil of 
iiuirilrr. 


ijfvt. 19- Ninthly, That it liatfc been (//) questioned whether 
any tales be graiitabie b^ justices of oyer and terminer; and it 
hath been (//) holdcn, that it is not grantable by justices of gaol- 
delivery ; and therefore if a trial before such justices be put off 
% want of a sufliciciit number of jurors, it seems the usual prac- 
tice fur the court not to order a tales, but a (») larger panel, 
whereon the funner jurors shall be returned in the same order as 
before, and called to be sworn a.s they stand, without any more 
r»‘gar«l to those who were sworn before than to the others (f). 
W liicli is the method likewise to he observed in the like case, ip) 
us to the swearing of u jury returned with a tales. 


Yule ‘J Halo, S. P. C. 136, ^ Koilw. t7<». IMuwden, 100 . Jenk. 340 Foster, 64. (o) 4 St. 

'I'r. 179 h) IH’i. (t) See Fo-rilor, 63, 64. (p) YolvorUm, It was agreed to be coininun pi^Ctlce 

on liio oiiTuits, tbat if but one juror appears and bo is cballcngod, there may bo twelve, talesiuesf^woru, 
who may try the cause. Scl. Cas. Evid. 110. 3 Bac. Ab. *J49. 


As to the SiStii Point, viz. Where it is necessary to return a 
panel into court, before an inquest can fbo taken upon it, and 
ipi^liere the prisoner may demand a copy of it. 


( 9 ) Note, that 
6 fl. 6. cb. *J. 
provides uUu for 
assixes. 

3 Imt 175- 


(r) S. P. C. 
136, 157. 

Sum. 258- 
Quare, If the 
statute exteuds 
to justices of 
oyer and ter- . 
miner, for it is 


Sirt, 120. It is recited by d'2 h^dw, c. 1 1. ** Tliat divers mis- 
chiefs had happened, because that ibe panels of inquests which 
bad bt*en taken befoi\' justices by writ of scire jheias, and other 
writs, had not bt'cn returned before the sessions of the ju-siices at 
the aisi prius, and otheiwise, so that the parties could not have 
knowledge of the names of tlie persons which should pass in the 
inquest, wliereby divers of the people had been disherited and 
oppresseti and tliereupon it is ordained, “ That no inquest (y) 
but assi/es and deliverances of gaols be taken by writ of nisi 
“ prias^ nor in any other manner, at the suit of great or small^ 
** before tlie names of all thibi that shall pass in the inquest be 
returned in the court.’' 


Serf. 21. It seems (/) agreed, that this statute extends as; well 
to writs of uisi priiis in criminal cases as in civil, and to jurors 
returned upon a tal^ as well as to those returned up<m a^plin* 
cipal panel. ■ 

t \ Sect. 

said tu be the practice fbr trials before them for treason ta be on the not to award inj'Msai 

€ 0 rpcrQ. 4 Slat. Trials, IQf. 
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Sect. 214. But it seems, («) that in trials before the justices of (*) i siat. Tr. 
^ol-delivery the prisoner hau^no right to a copy of the panel be- 
fore the time of his trial, except only in cues within the purview 
of 7 and 8 Will. 3. c. 3. which enacts, " I'hat every person in- 4 Stat. Tr. 6. 

“ dieted and tried for high treason, or mispu^on thereuf (except 
* it be for counterfeiting the coin, &c.), shiq^ave a copy of the 
panel of the jurors who are to try him, duly returned by the (i) Vide ante, c. 
“ sheriiF, and delivered unto him two days (/) at least before he 
» shall be tried." . ... tl„. 


rospecla 


Sect. 23. It hath been (i<) adjudged to be sufficient, within the (ii)nookwood’i 
intent of this act, to deliver to a prisoner a copy of a panel arrayed ** 
by the sheriff before it is returned into court, if the very same ^ ' 
panel be afterwards returned. 


Sect. 24. It hath also been ruled, iiat if the panel returned Cookp^ Cucr, 
by the slieriif be rendered insufficient, challenges, as to the •* Tr. 743. 
luinibcr of jurors, a new panel may be awarded. 


CHAP. XLII. 


BEFOUK WHAT COURT THE JURY IS TO BE 

R ETURNEO. 

And now I am to consider before what c*uuit the process 
against jurors in crimiiiul cases is returnable*. 

»SVv^. 1. '^I'here can no {a) doubt but lliaf, by llie comiuoii (a) 4 In»t. 159. 
law, it i.s n^uriiablc only into the court wherein tlie prosccutic^ 
is depending. 

SccL 2. But the statute of (Jj) We.sliniiisler the second, c. 30. 
having ordained, that all picas in cither beiicli, which refjiiire 
only an easy e>^tnitiatiun, shall be determined in the country 
** before the justices of a.ssizc, by virtue of the writ prescribed by 
that statute, commonly called the writ of tiisi prius/^ it seems 
to have been universally agreed, (r) that an issue joined in the 
king’s bench upon an (rf) indictment or (c) appeal, wdiether for 
treason or ( /*) hdony, or a crime of an inferior (g) nature, com- 
mitted in a different county from that wherein the court sits, may 
be tried in the proper countv by xitfit of nisi prius by virtue of the 
said statute. 

(/) U. Coronc, 231. 4 lust. 160. Raymond, 367. 


Slip. 0.7. 8. 18. c. 23. s. 146. 
348 , 349 « 6 Mod 246, 247. 


(/>) 2 Inst. 421. 
423, 424. 

C. Car. 349. 

(c) 2 Iiust. 424. 
4 Inst. 1 60. 

Sec the books 
cited to the 
olh(*r parts of 
this section. 

(d) B. Cor. 231. 
(c) 4 Coke, 43. 
4 Inst. 160. 
Dyer, 46. 261. 
21 II. 7. 34. 
Rastal, 47. 55. 

is) C. Car. 


3. Yet inasmuch as the king is not expressly named in 
tnis statute, and it is a general rule, that^e shall not be bound 
by a statute which doth not expressly name him, it seems to have 
been generally hoiam, that whereiier the king is a party, it is irre- 
^ gular 



568 


BEFORE WHAT COURT THE JURY, fcc. Bk.2. 

W F. Nisi gular to grant a trial by nisi prius without his (k) spdciid warrant, 
2 HO ®*'**^® (*) of his attorney. ]^t I do not find it denied, (A) 

4 Inst. 434 . ' but that regularly the ^ourt may gr^t it in an appeal in the same 

F. N. B. 341. manner as in any other action. 

.B-Nisi Prius, 16. 

y) 3 Inst. 4SS4. F. N. B. 241. Cromptcg||rur. 211. 6 Mod. 246, 247. S. P. C. 156. Sum. 258. 

In Cro. Car. S48, 549. in an indictment o^jjPsrratry, which seemed to require great cxaminadoii, tiie 
court refused to grant a trial by Nisi prius at the motion of tlie attorney -general, till the king by his let- 
ters had signified his pleasure that it should be ho tried. Vide 6 Modern, 123. (k) But not where the 

jury is to be from two counties. Dyer, 46. Sec the books cited to tlie precedent section under letter (e) 

(i) Cliap. 7. <). Sect. 4. Having shewn already (/), that Justices of nisi prius 
es! 8*146** power by 1 4 Hen. 6 . c. 1 . to give jucjgment in felony and 

treason, and how far they have power to give damages in an 
(m) Ch. 35. appeal, aud having also shewn (/n) in what cases they may arraign 
from 8.7 to 14. appellee at the suit of the king, after a nonsuit of the party, 1 
shall refer to what is theae said concerning these matters. 


CHAP. XLIII. 
OF CHALLENGES. 


iV N I) now 1 ^m to show in what manner the jurors returned 
for the trial of a criminal may be cliallcnged. 

I shall consider this subject so far as it relates, 

1. To all persons in general. 

2. With regard to aliens only. 

T 

As to the loarniiig of this kind, so far as it relates to all per- 
sons in general. 

(o') Hub. 3S5. Sect. I . I1a\ing premised that no challenge (rr) can be taken, 

either to the array or to the polls, till a full juijr have appeared; 

Co. Ij’tt. is'e. no juror can be (A) challenged either by the king or pri- 

3 In8t. 431. soner, without (r) consent, alter he hath been sworn, whether on 

3*R^Ab same day, or, according to the greater number of (rf) autho- 

659! 661. ' rities, on a former, on the same trial, unless it be for some cause 

IS M. 4. 10 . which happened (e) since be was snorn : 

F. Ch.li. 64. ri- V / 

1411.7.6. B. Cbnll. 73. 9 II. 5. 7. Ab. F. Chiillent:^73. B. Chall. .50. 14 H. 7. 19. Ab. F. 

Chalk 75. 3 State Trinla. 379. Neither lyii a cballcngeUe taken to the array after any of tiie jurors 

are sworo. Hob. 335. (e) Cro. Car. 391. 3 State Trials .379. (if) 33 FaI. 3. 8. 3 R. A hr. 658, 

659.661. 13H. 4. 10. 14 H. 7^6. B. Cbal. .50. 53. t.SO. F-Otal. 143. 38AsMze,44. Yelv.3S. 
Tct adjudfed, that a juror after he in sworn may be perupiptoriiy challenged another day, though not on 
the same wherein he is sworn. 33 II. 6. 36. An. 1). Challenge, 193. 14 II.7. 19, Ab. Challenge, 75. 

S. P. C. 158. 3 Rich. 3. 19. .Ab. U. Chalk 194. («) 33 £d. 3. 8. Yelverton, 33. 3 R. Ab. 

B. (Jhallenge, 130. 38 Assise, 44. Cu. Lite. Ji5d. 14 H. 7. 6. B. Cbaliengr, 50. 73. 75. P. CHb 
kuge, 64. 73. 143. 3 Halo. 370. 

1 shall endeavour to shew. 


1. How 
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la How jurors may be challenged on the part of the king. 

2. How on the part of the*%risoncra 

And First, viz. How jurors may be challenged on the part of 
the king. 

^ Sect. 2. It seems if) agreed, that by the common law the (/) CoJUt.iri6. 
king might challenge peremptorily as many as he thought fit, of 
any jury returned to try any* cause in which he was a party. 

But this is remedied by 33 Edw. 1. commonly called An Or^ 
dinance for Inquests, which enacts as followeth : ** Of inquests to 
be taken before any of the justices, and wherein our lord the 
" king is party, howsoever it be, it is agreed and ordained by the 
king and all his council, that from henceforth, notwithstanding 
** it be alleged, by them that sue for the king, that the jurors of 
" those inquests, or some of them, be notindifferent for the king, 

** yet such inquests shall not remain untaken for that cause ; but 
" if they that sue for the king will challenge any of those jufors, 
they shall assign of their challenge a cause certain, and the 
** truth of the same challenge shall be inquired of according to 
** the custom of the court.” 


Sect. 3. It seems to be clearly settled (g) at this day, that this Moor, 59 ». 
statute, being general, extends as well to all criminal cases as S. P.C. 16«. 
civil. However, if the king cliallcuge a juror before a panel is ^““i" 
perused, it is (/<) agreed, that he need not shew any cause of his aiui ulc ‘bo<ik» 
challenge till the whole panel be gone through, and it appear that cited to otJier 
there will not be a full jury without the person so challcngeil. 

And if the defendant, in order to oblige the king shew cause, peremptorily 
presently challenge louts paravailc, (/) yet it hath been adjudged cimllcinjc* were 
that the defendant shall be first put to shew all his causes of **'* 

challenge, before the king neetl to shew any. 'jl'liroi-kmorion’* 

trini, 1 Mur. 

1 State Trial*, 48. (A) 1 Ventris, 309. .‘nO. S. P. C. 1C2. 2 State Trial*, 744. 3 State Trial*. .W. 

'869. Skinner, 82. Suinnimv. 269. 2 Hale, 271. 4 Cora. 347. (i) 3 State Trials, 52. Haym. 

473,474. Skin. 82. See 3 State Trials, 4. 4 State Tr. 177. 407. 

As to the Secono Poi^t, viz. How jurors may be chal- 
lenged on the part of the prisoner. 


Sect. 4. Having^premised that a (/r) peer can take no challenge (*) * Ku*b. 94. 
to any of his peers and that where several are tried on a joint Co*Utt 
(/) venire, a juror challenged and drawn a.s to one, cannot but be i st. Tr. 164. 
drawn as to all ; + and that by 24 Geo. 2. c. 18. “No challenge 265. 

" shall be taken by a peer, or lord of parliament, to any panel of .^'"' 

“ j.urors for want of a knight’s being returned in such panel, nor 2 Hale, 275. 

** any array quashed by reason of any such challenge taken after (0 Sup. c. 41. 

“ that time;” st^ngc.iW3. 

Rex V. B. of Worcester, K. B. Micb. 23 Qeo. 8, 

* 

I shall farther endeavour to shew, d 


^ How jurors may be challenged peremptorily ; 


2. How they may be challenged for cause. 


As 



6fO 


*(m) 4St4teTr, 
105* 

1 St. Tr 601. 

^ State litals, 
743, 744. 
Laser’s Case, 
6St.lr. «45. 
Townley’s Case, 
Foster, 7. 63. 


jov challenges. 


Bk.£. 


Ai to the first particular, viz. How jurors may be challenged 
peremptorily : 

}ld%ing premised ftiat the prisoner must take all such chal- 
lenges himself, (m) even in such cases wherein he may have 
counsel ; f and alfl|that before any juryman is brought to the 
book, the prisonc^[>y leave of the court may have the whole 
panel once called over in his hearing, that he may take notice 
who do and who do not appear, in order the better to enable 
him to take his challenges ; 

I shall endeavour to shew, 

1 . In what cases a perenfptory challenge is allowable. 

2. How many jurors may be so challenged. 

» 

As to the first particular, viz. In what cases a peremptory chal- 
lenge is allowable. 

Sect. 5. 1 take it to be agreed, that a peiemptory challenge 
was allowable by thfe common law in all (n) < apital cases both 
upon indictments and (o) appeals and also in (p) misprision^ 
high treason. ' 


(n) Co. Litt. 

196. 

Moor, 

(o) Moor, 12. 

Uindl. 42. 

yH. 5.7. Ab. F. Challenge, 72. D. Challenge, 90. 1411. 7.7. B. ChaU. 74,75. 211. 3 M. 7. 2. 

(|>) 3 Inst. 27. But lu no oUicr case that is not capital,.2 State Trials, 2.94. 

Rut it was enacted by 33 Hen. 8. c. 23 s. 3. “ That it should 
“ not be allowed in any cases of high treason^ or misprision of 
" high treason.” Nor do I know that any statute hath icvived 
It to the latter of these ; for it is said, that the statute of 1 Philip 
and Maiy, c. ilft. which, by restoiing the old course of the com- 
3 Tnst. 227. nioii law as to tiials of ticason, has revised (p) such challenges 
s>. 1’ C. 157, as to treason, doth not (q) extend to mispusion of high ticason. 
1’58. 

1 Anderson, 107, 108. Co. Lit 15^ 2 Stale Inals, 761,&c. But this is made a qiutre, Sd\il, 57, 
(9) Yet 3 Inst ^7 a. it in said, that for mispribion of tnasoii one ina^ ppr^jPljj^iorily challLiige, So. 

<r)F.Cluil 19J. Sect, G. It hath been anciently (r) adjudged, and is holdon 
(i)b.P C. 163. (^) Stauiidforde and (/) Coke, that a man shall have the 

YcttheHdiiie ‘ saiiic peiciiiptoiy c halleiigcs Oil an desue joined upon collateral 
yointiH niadcn niattci allege <l ill asoiilaiico of an outhiwi} tor a capital ciime, as 
198 *.**** gcneial issue: but the contiaiy is holden bs (m) 

(t) Co. Lit. 1 »7. Hale, and is said to have been (y) adjudged in the case of Okey 
<») Sum. 2j«». and Berkstcad (1). 

But Uie other books which report the same case take no notice of this point. 1 Sid. 7. 

As to the second paitlculai, viz. Ilow many jurors may be 
challenged pcicmptorily. 

Sect. 7. It seeips to liaveMiccn the settled (z) rule of the 

common 


2 Hide 267. 
(v) 1 Lev. 61 
Kelynge, 13. 


Q) Co. Uu 156. 

Cromp. 114. 

9H.5.'7. . , 

14H.7.r. B. Chall. 70. 74, 75. 217. 1<» E, 4. 33. . 3 H 7.2. Ab. B. Cbaii. 211. 17Assise.6. 

17 Ed. S. 23. .tb. B. Ch-ill. 105. Trial per Pais, c. x S. P. C. 157, 158. Sec the books cited, e. SO. 
8. 2. Lamb. b. 4. l. 14. sa^ s, Uiat it was doubtful at common law bow many might be challenged. 


(1) Charles Batchirc had lieen coinictcd of Wgh by Chief Justice Lee. Vide Foster, 42. j8En- 

treasoD , and in B. R. AIilIi. 20 (jco. 2. upon a son’s Case, ibid. 46. and Hargrave’s Co. latt 157, 

collateral issue that he was not the same person, a note 8. 
peremptory challenge was innsted on, and refused 
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common law, wherever &ucli challenge was allowed, to eufier the 
prisoner to cliallenge as mannas he thought 6 t under the number 
of three full juries, i. e. not amounting more than thirty-five. 

But if a criminal challenge more than that number, (a) it seeiiis (a) Sup. c. so. 
the more prevailing opinion, that he is to^^ dealt with as one ** *• 
that stands mute. 


Sect. 8. By 22 Hen. 8. c. 14. s. 7. made perpetual by 32 (A)B.Ch»Il. . 
Hen. 8 . c. 3. “No person arraigned for any petit treason, mur- 
“ der or felony, shall be admitted to any peremptory challenge 3 
“ above the nutnber of twenty.” But it seems ( 6 ) agreed. Vide aupra,’ «. 5. 
that 1 and 2 Philip fit !Mary, c. 10 . which restores the course •. 

of the common law as to trials of freason, has revived the old sfp.^^iss. 
challenge of thirty-five in trials of petit treason. Co. Litt, W6. 


Sect. f). It seems to have been holdcn by Sir(c) Edward Coke, («) 3 Inst nr. 
that he who challenges more than tw'cnty upon an arraignment W Vide c. 30 . 
of felony, ahiee the abovementioned statute of 22 Hen. 8. shall * 


8 . 19. 

(d) ucitW forfeit his goods, nor have jud«pnent of death, nor of (i) 
pain fbrtvet dare, but shall only be over-rined as to his challenges Sed vide * Ifelc, 
so far as they exceed twenty, and put upon his trial. Bift this 
seems to have been doubted by Sir hj^tthew (e) Hale, and the (g) Sup! c. 33 . ’ 
contrary is holdcn by (_/*) Crompton, and seems more agreeable 45.40. 59. 
to the most natural construction of 22 Hen. 8. which seems to yfdc 
have intended no ulterntion as to the nature or effect of peremp- ai! s,' 27 .*s 6 i 
tory challenges, but only as to their number. To which may be if Coke, 3i, 32. 
added, that t\othi|ig is more coinmoii than for (g) subsequent jjg 

statutes, which fpku from felons the benefit of clergy, (A) ex- (V) vide c. 33. 
pressly to exclude those who challenge more than twenty, which f*, *0* 
would he nee<lless if their challenge were only tcMre over-ruled, ,f(ui*u7””w***^**'* 
and dul not suhjt;ct them to judgment of (?) death, &c, •• thut he bo not 

ndmiltcil to 

< kSic,’* llip ovitlfiil convtnirtitm of which i.s, ibut i\i\y further cliallcngc shBnbcdifiHiluwctl or pr«- 

v< iiU-il, unti ht'ingnull from iUc hcgiiiuin^ aiul never in fart a cli|k|lcTvge, it c«m Kiibject the jirboiicr to no 
|>||lli^!lillcnf, but the juror shall be regularly' sw'orii. 4 Coni. 318. 

As to the second particular, r/z. How jurors may be challenged 
for cause. 


SccL 10. Having premised, ^.Uiat it is a (/%•) general rule, that 
w herever (/) the king is a party, a.s he i.s in every (;//) indictment, 3 ’stalcTriaU 
and in some sort also in (//) appeals of felony, he who takes a ??35. 
challenge for caust* must shew it presently, and shall not have 
time till the panel is perused, us the king shall where he takes a 33 Ansizef^^* 
challenge; as hath been more fully shewm, sect. 3; and having i Sldcrfml «44. 
also^ further premised, that after a prisoner hath challenged 19 Asawe, 

juror for cause, and his cause hath been disallow^ed, or found B. Chall. 
against him, he may (o) challenge the same juror peremptorily, iw7. 

before he i.s (p) sworn: 5 (0 E»c«>t in in- 

^ quests, r. CbaJf. 

105 . 107. 2 U. Abr. 669, 660. (m) That cause must be shei{n presently on indictments. Coke Litt. 

158. 1 Side rfiD, 244. 1 11. 5. 1. A b. F. Challenge, 70. Skinner, 89. (n) That cause must be 

shewn presently in appeals. Coke Litt, 158. TWfe is left a qiuere, S. P. C. 162. (a) Coke Litt. 158. 

37H. 6. 8. Ab. F. Chal. 48. B.Chal,86. Con. 10 H. 4. 9. Ab. F. ChaJ. 180. (p) Vide sup. s.l. 

ft shall endeavour to shew, 

1. What shall be a good challenge of a juror, in respect of his 
honour or insufiic4Pcy. 


2. Whafe 
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2. What in respect of his indifferencjr. 

And Fihst, As to the challenge a juror for his honour or 
insnfliciency. 


Having premised||^hat it is agreed to be a good challege of 

O) Co. Lit. 156. this kind that a jur^^s an (o) alien, (r) a minor, or a (s) villein; 
'IhcloaK bo 1« c# 

6. 8. 14. 14 H. 4. 19. Bo Challenges 48* F. Challenge, 91. 9 R. Ab. 656. Calvin’s case, IS. b. 

(r) Coke Litt. ^57. 172. Lift. s. 259. Vide 7 and 8 Will. 3. c. 52. (f) 2 R. Ab. 657. Co. Litt. 

156. 9 £dw. 4. 16. 26 i^ize, 28. F. Chall. 135. B. Challenge, 64. 118. But the contrary is 
holden in the Year Book of 10 H. 7. 20. Ab. B. Challenges 220. and^ a qiutre by the reporter and 
Brook. 


1 shall more fully endeavour to shew, 

1 . Where peert^e is a good cause of challenge. 


2 . Whei^ithe want of freehold is a good cause of challenge. 

3. Where infamy is a good cause of ^ hallengd. 

4. Whether old ag^ sickness, or non-residence in t^cbunty, 

be, in any case, a gooa cause of challenge. 7 

As to the first particular, viz. Where peerage is te good cause 
of challenge. * 


Sect. 11 . It is (t) agreed, that if a peer be returned on a jury 
and bring a wri^of privilege, he shall be discharged.- Also it 
seems to have bekhCa) holden, that even witho^such a writ he 
may either challeDgeivhiinself,^r be challen^w by the party. 
Quare. ' ’ 


( 1 ) 48 \m. 6. 

48 E(l. S. 30. 

B. Chall. 18. 

Sr. «09. 

Dyer, ail4, 

35 H. 6. 46. 

Moor, 767. 

Reg. 179* ^ 

F. N. B. 165. (u) 22 K. 3. 18. lllChf4^119. 2 R. Ab. 646. but his notes are not warranted by 

tlio books at largo. Co. Litt. 157. 9 Coke, 49. 27 11. 8. 22. Con. 35 H. 6. 46. B. Challenge, 8. 

Finch, 506. 6 Coke, 53. F. Chall. 44. 1 Jones, 153. F. N. B. 166. Vide 3 Bac. Ab. 260. 

f * , 

' As to the ,^^iid particular, viz. WJiere the want of freehold 
is a good cliusc of challenge. 


(v) Admitted by Sect.' 12. At the common law there was no (v) necessity that 

* jurors should have any freehold as to inr|uests before justices in 
' cyre, or in cities or burghs, as hath be^ more .fully shewn, chap. 
ntnttniiMsu, 25. sect. fi 1 . ft - ^ ' 

and by the Re- ' 

giater. Vide Raymond, 485# 486. 1 Ventris, 366. Infra, sect. 21. 


(x) Keilw. 46. Also it seems (x) agreed, that the common law doth not require 
C*'^x 413 that a juror should in any case have a freehold of any certain 
SMthecitatlons value; and upon this ground it hath been adjudged, that a free- 
tothenextthic holiPworth but (i/) twenty shillings or (z) five shillings, or even a 

pc*™y* is still a sufficient qualification for a juror in such cases 
Ab. 647. 648! US are not within the statutes wh^icli require a freehold of a greater 

(y) l 0 H. 6 . 7. value. * 

Ab. F.Cb.H.S9. > 

B.CImU. 189. 19H.6.9. Ab. F. Cballeiigc, 33. B.CIian. 60 . SH. 7. 13. B. Challenge. 158. 
10 H. 6.18. B. Chall. 198. (x) 3 11.4. 4. Ab. F. Chall. 78. B. Cboil. 38. («) Keilway, 46. 


(b) 88 Am. 15. Also it hath been (A) adjudged, thkt the common law did 

Ab.B.ClHil.l06. require that a jury should in any case have any freehold. 

10 H. 7,-lSft 
3 TVifijli, 

135 10 ^ 140. Vide 16 H. 7. 14. 7 H. 6. 44. Ab. F. Cball. 24b BsChal.5n It seems to be hohleik. 
6mi 4 by the comimm law it is a challenge only to the favour. ™ 
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But this is not only contrary to what seems imjglied by all the 
authorities above cited, which, in saying that the common law did 
not require a freehold of an^certain value, plainly seem to sup- 
pose that it required some freehold, but it hath been also contra- 
dicted by many express (c) authorities ; agreeably to which it («) Cra. EIU. 
seems to be (d) settled at this day, that theMml of freehold is a 415. 
good challenge of a juror in all other casM not otherwise pro- 
vided for by (e) statute, and consequently in a trial for high trea- s*h! 4 .4. 

son in London, as well as in anv other county. Ab. V.Chal. 78. 

" . B. Ch»II.S«. 

411.4.1. Vide Keilw. 54. Coke Litt. 156, 157. 7 R. Ab. 847. 711.4^1. Ab. B. Cbaileiigc. 54. 
F. Cbalicngo, 58. 71 II. 7. S9. Ab. B. Ctiall. 90. 10 II. 7. 1 1. It seems taken for granted that is. 

sues ill all cases arc to be returned upon jurors, by nliicb it serins to be inipliiid tliat they ought to have 
land, icc. (d) 5 State 'i'rials, 869. 4 State X^als, 874. 6 State Trials, 56. <45. (*) Vide inihi, 

sect. 19, &c. 

Sect. l.'l. But it seems agreed, that wherever the letter of the 
common or statute law requires that a juror should '-liave a free- 
hold, the meaning is fully satisfied by bis having the (/) use of a (/)Kei)w. 48. 
freehold, anti that it is not material whether he hath it in his own 
or his (g) wife’s right, or whether it be (/) absolute or upon con- y ^ 
tiitioii, or an estate of inheritance, or only (i) for term of one’s own 13 ij. f‘if, * 
or another’s life, so that it be in the same (/c) county, wberein the A Eciw. 4 . 7. 
suit is brought, and actually continue im the juror (J) till the time 
when he is sworn. Plowd. 58. 

15 H. 7. 15. 

S. P. C. 160. B. Jurors. 14. (g) F. Chall. 27. 9 H. 7. 1. D. CImll. 157. 12 H. 7. 4. B. Chatl. 

160. Co. Liu. 156. _ (^k) Co. Lilt. 156. Kcil. 167, 168. SB. Ab.648. Con. 7 II. 4. 1. F. ChalL 
158. But Uro. ill abjidging tins ense ill lilie Cliullenga, 53« says 9t«)d DiirufR. (t)9II.7.1. 1211.7.4. 

i). C'liall. 160. Co. 3^,i56. B. Cliall. 157. See F. N. B. 14. 16. (k) 9 II. 7. 1. B. Chall. 157. 

Cu. Utt. 157. Rast^iH. 19 il. 6. 9. (/) IS II. 7. 4. B. Chall. 160. Coke UU. 157. 7 H. 4. S. 
Ab. F. Chulleiigc, 158; 

Sect. 14. But the (m) statutc.s of Westminster tMllsccond, c. 3B. Cm) VMc c. <5. 
and 21 Edw. 1. de his (jni ponendi stmt in assisis, “ None shall be 
“ put in assizes or juries, except in cities, burghs, or trading 
** towns, who huvu- not tenements to the yearly value of forty 
" shillings, &c. 

But it seems to have been (n) generally agreed, that a juror can (n) s In«t. 
neither be challenged by the parties for being returned contrary 448. _ 
to tliesc acts, nor allege such matter himself for his discharge, BfomiL* 
but must take his remedy by a^on against the sheriff, or by writ 106 . 
of privilege for his discharge. ^ 

Ad* j5o L'DAiiav** 

F* Cliall. 78. F. N. B. 166 . 2 St. Tr. But 38 Assize, 19. is contrary*. 

Sect. 15. By 2 Hen. 5. c. 3. No person shall be adinitted to 
pass in any inquest upon trial of the death of a man, nor in any 
inquest betwixt party or party in plea real, nor in plea peraffnaU 
" whereof the debt or the damage declared amount to forty 
“ marks, if the same person have not lands or tenements of the 
** value of forty shillings (o) aboA all charges of the same; so («)EtteiMl^bjr 
that it be challenged by the party, that any such person so im- El«.c, 6. 

** panelled in the same cases, hath not lands or tenements of the ’ ^ 

** yearly value of forty shiUings above the charges as afore is 

‘*,^id.” 


^ Ifsiitw 92 

Sect. 16. It hath been (jp) adjudged, that this statute extends i6 K.t.i4.. * 
as well as to a collateral issue, as to the general one, but not to tR. Ab.tf4r, 

im 64Be 
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an indictment or information for a crime not {q) capital ; for the 
tym. 485.586. words are, “ upon trial of the death of a man, nor in any inquest 
** between party and party in plea rleal or personal, &c.” 

Sect. 17 . It seems Xr) agreed, that cestuy que me of any free- 
hold in the same cmtoty of the yearly value of forty shillings is a 
good juror within tms statute. And some have (s) holden, that 
the law is the same as to a feoffee of such lands in trust for ano- 
ther, or a (t) remainder-man of state of freehold expectant on a 
release .for years. But this seems not to be maintainable, because 
the statute, in requiring that a juror shall have lands of the yearly 
value of forty shillings above all charges, plainly seems to intend 
that he ought to have lands of the clear (») income whereof at the 
time he can expend so much; but a man cannot expend any thing 
out of lands whereof he is enfeoffed to the use of another, or 
wherein he has only a dry remainder. 

19 H. 6. 9. F. Chall. SS. 56 H. 6. 23. 2 R. Ab. 647, 648, 649. 

Sect. ]|,8. jit hath been(x) adjudged, that this statute is repealed 
as to treasons by 1 (^) and 2 Philip & Mary, c. 10. which enacts, 
** that all trials for treason shall be according to tlic common law.” 

Sect. 19 . By 23 Hen. 8. c. 13. it is recited, " That trials of 
“ murders and felonies in <;itie8, boroughs, and towns corporate 
“ within this realm, having authority to proceed in the deliverance 
of such offenders, had beenr oftentimes deferred and delayed, by 
reason of challenge of such offenders, for lach|h>f sufficiency of 
freehold, to the great hinderance of justice;” and thereupon it is 
enacted, ** That every person atuT persons, being tlie king’.s 
** natural subj^t born, which either by the name of a citizen, or 
of a freeman, or any other iiainc, doth enjoy and use the libcr- 
" ties and privileges of any city, borough or town corporate where 
" he dwelleth or maketh his abode, being worth . in moveable 
" goods and substance to the clear value of forty pounds, be 
** admitted in trial of murders and felonies in every sessions and 
" gaol-delivery, to be kept and holden in and for the liberties of 
“ such cities, boroughs and towns corporate, albeit they have no 
** fredhold ; any act, statute, use, ^istom or ordinance to the con- 
, •* trary hereof notwithstanding.” W 

Sect. 20. " Provided that this act no way extend to any knight 
** or esquire dwelling, abiding, or resorting in or to anvsuch citv. 
“ &c.” 


ff) C. Elic.415. 
, Bavm. 


' ^^fVidc sup. t. 
13. 

(t)KeiIwBy.92. 
and B. Chall. 
202 . 

Juron, 14. 
in an abridg- 
ment of (he 
Year liouk of 
15 H. r. 13. pi. 
1. But 1 do 
not find this 
point in tlie 
book at large, 
(e) Keilw. 168. 
(tt) Vide Keilw. 
98. 

18 £dw. 4. IS. 

X*) 3 St. Tr. 

135 to 140. 

(j/) Vide c. 25. 
8. J32. 142p 
I43p 144. 


VidatRich.s. Swf. 21. By 1 1 Hcn. 7. c. 21. and 4 Hen. 8. c. 3. special pro- 
c* ^ vision is also made for jurors in London in real and pei'sonal 

27 Elia, c. 6. actions above the value of forty marks, for which 1 shall refer to 

the statutes at large. 

Sect. 22. By 4 and 5 Will. & Maiy, c. 24. " All jurors (other 
than strangers upon trials per medietatem lingua) who are to be 
returned for trials of issues joined;!^ any of the courts of kind’s 
** bench, common pleas or exchequer, or before justices of 8ssij|||^' 
** or nisi prius, oyer and terminer, gaol-delivery, or general 
" quarter-sessions of the peace in any county of this realm of 

England, 
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“ England, sball every of them iiave in their own name, or in See Townloy's 
trust for them, within the san»e county, ten pounds by the year Frater, t. 
“ at least Ubovc reprizes, of freehold or copyhold lands or tene- hiVe'freciidd 
** ments, or of lands or tenements of ancient (z) demesne, or in and copy-bold 
" rents, or in all or any of the said lands, t^enicnts or rents in aigether 

*• fee-simple, fee-tail, or for the life of thenim|lves or some other {tis suf. 

*• person ; and that in every county in WwKs, ( 1 ) every such (icient. 

** juror shall have in the same county six pounds by the year at (<) But by the 

" least, in manner aforesaid, above reprizes.'^ coniixon lew a 

freehold in un- 

cieiit dt*roc9iie was not sufficient. 9 II. 7. 1. pi. 9. B. Chull. 157. Co. Litt. 156. 

Sect. 23. But by 4 and 5 Will. Mary, c. 24. it is provided, 

" That it shall be lawful to return any person on a ta/es in 
" England w'ho shall have live pounds by the year, or in Wales 
" who shall have three pounds by the year in manner aforesaid.” 

Sect. 24. Also there is a saving to all (a) cities, boroughs anti •. i«. 

" towns corporate, of their ancient usage of returning jurors of and there is the 
“ such^cstate, and in such manner as before hatl been used and “* 

“ accustomed.” But there is no express saving of any trial con- 7 ^ and1[a*^i6 iiiKl 
trary to the purview of this statute and made good by sonie other; 17 Car. s. c..3. 
and therefore it may he argued, that the trial of felonies in towns 
by jurors worth forty pounds in goods by virtue of the above- 
cited statute of 2.3 Hen. 8 . is no longer lawful, it not being a trial 
by usage, but by statute. Yet seeing '4 and 5 Will. & Mary 
seems plainly to have a view to trials in counties only, and the 
statute of lO and 17 Car. 2. c. .3. which js penned almost in the 
very same words, Uvas taken (b) no way to alter the former method ^ 
of trials in townsftlcst it should cause a failure of justice; and it ^ ’ 

being generally impracticable to get a sufficient number of such 
freeholders as the statute requires in towns, it seemh a reasonable 
construction of 4 and 5 Will. St. Mary, that the trial by 2.3 Hen. 8 . 
still continues lawfiil as before. 

But it hath bcensfr) agreed, that for trials in London for high (c) 4St.Tr.i86. 
treason, every juror ought to have such freehold or copyhold as is syd »» IVaMcia’* 
required by 4 and. 5 Will. & Mary. 

*!• By 3 Geo. 2 . c. 24. s. 18. made perpetual by 6 Geo. 2 . c. 37. 

Any person having an estate m possession in land in their own 

right, of the yearly value of t^uty pounds or upwards over and 
" above the reserved rent payable thereout, such lands being held 
** by lease or leases for the absolute term of five hundred years 
** or more, or for ninety-nine years, or any other term determina- 
** bio on one or more life or lives, the name of every such perso|a 
*' shall and may and is hereby directed and required to be inserted 
“ in the lists (in the manner directed by 7 and 8 Will. 3. c. 32. 

** and 3 and 4 Ann. c. f 8 .) in order to their befiig inserted in the 
** freeholders book, and the persooi appointed to make such lists 

are hereby directed to insert them accordingly, and such leasc- 
** holder or leaseholders shall and may be summoned to serve on 
"juries in like manner as beholders may be summoned and im- 

* " panelled, 

^!i)Thi» is tbc first time that cop^yholders (as mitted to serve in some of the sherifT's coorts, by 
such) were admitted to serve upon juries in any of 1 Rich. 3. c. 4. and 9 Hen. 8. c« 13. 
the king’s courts, though they had before been ad- 


(b) I Vent. 366. 
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** pwielied to serve on hiries bjr virtue of this or ^ny o^ier ect 
** or acts of parliament w that purpose, and be subject (o the tike 
** penalties for non-appearance.” 

•f By 3 Geo. 2. c. 25. s. IQ* ** The sherifFa of the city of ^Ijon' 
** don shall not injAnel or return any person or persons to fry'any 
" issue joined in of his miyesty’s courts of king’s bench, com- 
** mon pleas and exdiequer, or to be or serve on anyjury at the 
** sessions of oyer and terminer, gaol-delivery, or sessions of the 
** peace, to be had or held for the said city of London, who shall 
** not be an householder within the said city, and have lands, 
** tenements, or personal estate to the value of one hundred 
** pounds ; and the * same matter and cause alleged by way of 
" challenge, and so found, shall be admitted and taken as a prin- 
** cipal challenge, and the person or persons so challenged shall 
** and may be examined on oath of the truth of the said matter.” 

tBy 3 Geo. 2. c. 25. s. 20. “ The sheriffs or other 'Officers to 
** whom the returning of juries doth and shall belong, for any 
** county, city or place respectively, shall not impanel or return 
** any phrson or persons to serve on any jury for the trial of any 
** capital offence, who at the time of such return would not be 
qualified in such respective county, city or place to serve as 
jurors in civil causes 0).for that purpose; and the same matter 
and cause allegicd by w^y of challenge, and so found, shall be 
** admitted and taken as a principal challenge, and the person or 
“* persons so challenged shall and may be examined on oath of 
** the truth of the said matter.” ** 


i' By 4 Geo. 2. c. ?• s. 3. made perpetual ^y 6 Goo. 2. c. 37. 
it is recited, that by the very frequent occasions there are for 
Juries in Middlesex and by the small number of fieeholders that 
are in the said county the shei iffs may be under difiieultics of pro- 
curing juries, it is therefore enacted, “ 'I'hat all leaseholders upon 
** leases where the improved rents or value^fliall amount to fifty 
** pounds per annum or upwards, over and above aH ground rents 
** or other reservations payable by virtue of dk|k8aid leases, shall 
** be liable and obliged to serve upon juries when they shall be 
legally summoned for that purpose.” 

As to the third particular, t'trFVV’herc infamy is a good cause 
of challenge. 


Sect. 25. It seems, that it is a good challenge of a juror that 
<«>Co.lJtt. he is (a) outlawed, or that he hath been (5) adjudged to aqy (2) 
6. so Corporal punishment whereby he becomes infamous, or that he 
11 11! 4. 41! been convicted of treason, or (c) felony, or (</) perjury, or 

B. Indict, t. conspiraev, 

aR.Ai>.t>sr. 

B.^«IU64. F. ProcTM, <08. C. C«r. IS*. Trial per Psw, c. 9. (6) Co. Litt. 6. lAd. Trial per 

Paia. c. 9. (e) Co. Liu. 6. 1A8. Y Bulst. 154. H St. Tr. 5<1 to 5X4. Trial per Pair. c. 9. Coo. 

X Lev. S6S. (,d) Bracton, 11^ 4. c. 19. 1 . X. Flcta, kb. 4. c. 8. s. ,8. Tiial per Pus. c. 9. 


(l) For the qualilieatioM of juron in civil caum, 
vide mp. 4 and 5 Will. 5c Mary, c. X4. and S tieo. 
t, e. t4. Mct. 18. 

It b now agreed that it it not the mode of 


ponidtmen^Rt mates tlie party iiicom;»ctent,Ja 
tlie conviclion for the crime ; and with rcsped| 
a conviction fur couspitacy, vide vol. 1. p. 4v 
II. 4. 
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(c) coatpiiMy* or of ^f) forgery on 5 mhe. c. 14. or attainted in (c)SeeB. i. 
all (g) ntbunt for giving a folse verdi^ And it hath been (A) ^ 

holden, that such exceptions are not salted by a pardon. And it itle^matohe 
was ancientiy (i) holdcn, that exconiinuiiication was also ii(^uud hoiiii'u, tbat the 
chidlMge. Yet it (A) seems, that none of tl|p above-cited chal* ^***1*’”" 
leng^s are principal ones, but only to the favow, unless the record a< 

of the outlawry, judgment, or conviction be produced, if it be the kind's suit, 
a record of another court, or the Term, 8Cc. be shewn, if it be a 
record of tlie same court. .. r’ch«JI.*4t* 

* _ r tfilihe no <ucli 

dUtSnetion. (/*) Coke Litt. 6.' and the reawn seems to be, bceause the stat Jle is express, that the of> 
fender shall be set on the piKorj, &c. But it \iasadjud};od,a3 li. (i. 5.H. Ah. F. Chall. 41 . II. Chali. 
tS. 2 R. Ab. 649. that a coariction on 1 H S. 3. was not u good challenge to a juror, In’eaiise it was 
not a conviction ooan action at tlie common law. Vide 41 Ed. S. 69. F. Deei. tant. It, 1^. (g) |iee 

the authorities under the precedent letter, (ii) 2 State rriuU, ,S2l to .^21. 2 Ilulstrode, 1.SI. 2 llule. 

ns. V^ide c. sr. s. 48 to 5S. (i) Co. Litt. 158. (k) Cn. Utt. 1 oT. 33 II. 6. 55. 43 Assize, >10. 

8 H. 5.11. 21,£dw.4.74. 2 R. Abr. 619. 650. Oj». 33 1L6. 1. U. CbalL 15. 117. 


As to the fourth particular, viz. Whether old oge. or biokness, 
or iion-rcsidcnce in the county, be in any case a good cause of 
challenge of a juror. 

Sect.iO. I take it to be agreed, that notwilhsiaiiding the (/) (0 i lust. ’iio. 
statute of Wcstiiiiuster Sf. c. be express, ** that neither old 
men above the age of seventy years^ nor persona pcrprtiiail} 

“ sick, nor those who are infirm at the ttinic of^ tboir suiniiiou.<<. 

“ nor those who do ii<it rc.side in the roiftity, shall be* ‘put in jniie.s, 

** or iu the lesser assizes and that theicforc such persotis may 
sue out a wiit of (f/i) pri\ilege for their discharge, groipided on (»>) F. N. H. 
this statute ; yet if they be (n) actually returned and ajipt'ar, they ‘ 
can neither be challenged b) the party, nor excuse themselves (.,)•!> sih!<- 
from uot serving if there be nut enough without them. 'Inui'., 741. 

® ** 2 IllHl. 1 IK. 

I)y 7 ,ancl 8 Will t. 8 '^. ittfanU under twenty one are cxmipled iroin 

i\s to the Second Puim, i iz. What shall be a good challenge 
of a juror iu respect Ibf his indifreieiicy. 

Sect. 27. It’^ia expressly enacted bj 2j I'Idw. .‘5. r. .‘J. which' 
seems to have beetf' made iu (o) affirmance of the cofnmoii law, (<•) 

“ That no indictor shall be put in iiujue.sts upon deliverance of jj'Jn'.'ii,' 

“ the indictees of felonies or (p)iBes)>as.H, if he be ehalleiiged for 

** that same cause by him which ir so indicted.” And this excep- s. F. r. i iK. 

tion against a juror, that he hath found an indictment against the 

party for the same cause, hatii been adjudged good, nut only Ah^li. cfi.ili. 

upon the trial of (q) such iiidietnicnt, but also upon the trial of ><><>. 

anothes indictment or action (r) wherein the same matter is either 

in question, or happens to be material, though not directly in be no priiuiiili 

issue* challfiijrc ill 

tri*s|jaab. 

(9) 8 State Trialsj 379« 4 Stale IViaN, 186« In tlu* Year Bouk uf 40 AisiaCg 10. Ab. U. CbalK'iif^e, 

1 18* an indictor being returned on the petit ju^ and giving a v<*rdictg was fined because lie did not 
challenge liimselfa Yet 87 AssizCt 13« Ab. B* Challenge, 180. and F. ChalJctigo, 1.37. it is not allowi d 
to be a principal challenge* even upon tbe trial of tlie same indictment. (r) 8 If. 4* 8- Ab. 13. Chall. 
42. F*ClmlI.79. Co Utt. 157. 1 Siderflu, 841. 8 R. Ab. 649. 

Seef. 28. It hath been alli^^d a good cause of challenge on 
thajl^art of tbe prisoner, that the juror (s) hath a claim to the (•>) ist rr. 052 . 
formture which shall be caused by the party’s attainder or con- 
voL. II. p 1* vietioii 
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0) St H.7. 99. viction ; or that he hathi4ec1ared his (<) opinion bcfore>hand that 
c^*****' the party is guilty, or hanged, or the like. Yet it hath 

been (a) adjudged, thaipl it shall appear that the juror made such 
and ruled, that declaration from his knowledge of the cause, and not out of any 
•hLr!^ Ma *ll‘will to the parlm it is no cause of challenge. 

niitn^ ft juror conconitng such matter on n voit dire, because it soiuuls in rcproiich. Vide 49 rtciw. o. i. 
Ab. B. Chftll. 25. F. CliftlL 100. (si) 7 II. 7. «5. Ab. B. Chall. 55. F. Cha«. 27. 20 If. 6 . 40. 
2 R. Abr. 657. Vide 49 £dw. 3. 1. Ah. B. Chall. 25. F. Clial. KK). Sed qttare; for by Trcby, Chief 
Justice, no juror has any ti^it to declare his opinion positively until he has heard the evidence in the 
cause. Cooke's case, 4 Sb Tn 748. 


(x)Kcly. 9. ■ Sect. 29 . But it hath been (x) adjutlgcd to be no good cause 
challenge, that the jtiror hath found others guilty on the same 
caw. indictment ; for the indictment is, in judgment of law, several 

against each defendant, for every one must be convicted by parti* 
cular evidence against himself. 

( 9 ) Staphstoii’s Sect. 30. It hath been {y) ruled to be a good challenge of a 
trial.s State Tr. juror on the part of the king, that he hath given his dogs the 
* names of the king’s witnesses. 

i 

(t)Co.Litt.l56. Sect. 31. It seems to be (z) settled, that where the king is a 

4 M. 7. 8. party he may take eitiicr a principal challenge, or to the favour. 

F a Clialla 63. 

44 £dw. 3. 38. B. Cliall. 93. 9 R. Abr. 646. 


(a)F.Chail.C3. 

65 . 

Co. lilt. 166. 

9 Jl. Ab. 646. 

4 U. 7. 8. 

Tf. per PaJ», 
c. 9. 

3 Sb Tr. 936, 
936. ' 

5 St. Tr. 661. 

C. £H>. 663. 

<6) 9 R. Abr. 
640. 646. 


Scc4. 32. It is (o) said, that the subject cannot take a challenge 
for the favour against the king, because every one is bound by 
his allegiance to favour the king. But if (6) iio niorc be meant 
by these books, than that such a challenge is not good without 
shewing some actual partiality in such shcrilf or juror, or some 
particular cause in respect whereof tlie king may intUuthce them. 
It seems not clearly settled how the king in this respect hath n 
greater (c) privilege than the subject, which" yet it seems agreed 
(</) that he hath. 


1 Vciitris, 309. (c) For In tlie Year-book of 20 H. 6. 40. nb. 2 H. Ab. 641. it is holden in the case of tlur 
subject to be no cause of rlialleiige, that tke sheriir hath luiiliee against the puity, vdthout sliewing soino 
particular instance of partiality, {d) Sec the books citc^ to the otlicr parts of tliis and the next section. 


M F. aiall. 17. 
S. P. C. t6\ 

2 R. Abr, ^ 

It is said gmic- 


Seci^ It hath keen (c*) said ti> be no principal challenge 
whore the king is a party, tha^.^ juror is of the king's livery, or 
his immediate tenant: but it is' said, that a ehalleiige for such 
cause ought to conclude to the ( /') fuvoitr. But these mutters 
^ks, that it is seeming to be unsettled, I shall leave tiieiii to be farther consi-- 
* ' ' dered by others. — And for other matters relating to challenges, 

being not so proper for this treatise, [ shall refer to the (g) books 
which more particuluriy treat of thetn. 


rally in 80 inc 
»oki 


a good chol- 
Itfiigc of a juror 
that he 18 the 
luug*9 nieiiiiil 
servant t or ;i 
valet of the crown, 


Co. IJtt. 156. F. Cor. 63. Tr. per Pais, c. 9.^ 2 R. Abr. 646. Put 3 Stale Tr. 




2.35, 2a34>. 4 State Tr. 70. and in other hooks, the contrary i.n ruled. B. Chall. 154. 4 II. 7. 3. Cr 

£lu« 663. (J ) Vide sup. s. 33. (5) Co. Lilt. 157, 158. Tr. per Pais, c. 9. 2 R, Abr. 635. <h» 6. 


And now I am, in the second place, to consider the learning of 
challenges, so far as it particuldnyM^lates to aliens. 

34. By <28 Edw. 3. c. 2 . it is enacted, ** That in 

. ** all inquests and proofs to be taken or made amongst alieii$||lnd 

O 7 .r denizens, he they merchants or (A) otlier, as well before the 

3 Ed. 4. 11 . ** mayor of the staple us before any other justices or ministers, 

<< although 
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** although the king be party, the one krif of the inquest or piwf 
** shall be denizens, and tlie other half *u^pis, if so many aliens 
*' and foreigners be in the town or place^Hhere such inquest or 
proof is to be taken, that be not parties nor with the parties in 
coi^^cts, picas, or other quarrels, whcreogksiich inquests or 
** proofs ought to be taken : and if tiiere be not so many aliens, 

" then shall he put in such inquests or proofs, as many alietts>.a8 
" shall be found in the same towns or places which be not thereto 
parties, nor with the parties, as aforesaid, and the remnant of 
** denizens, which be good men, and not suspicious to the one 
** party nor to the other.” 

Sect. 35. Hy 9 Hen. G. c. 29 * the above-recited statute of 
2 Hen. 5. which requires that the jurors in certain cases shall 
ha%'e tenements to the yearly value of forty shillings, “ .shall be no 
“ wise prejudicial to this statute of 28 lidw. ;>. nor exteiul itself 
'* but only to the inquests to be taken between denizen and 
“ denizen.” 

Also it seems agreed, (<) that the .siibsetpient statutes which (0 Cro. 
require that jurors shall have tenements to a greaU’r value, no 
way repeal the said statute, of 28 Kdw. .‘ 1 . Yet it seems, (fr) («()(',Kl} 7 .. or-*, 
that the English half of the jury ought to have tenements to tin' 
same value as in other cases. And it hatli been (/) adjudged, that (0 C. Kli*. nti. 
the words ** tjuorum tjuilibet httbeal qitdhiar libratu^ tcrrtr, Ike.” 
shall be applied to the English only. 

Sect. 3G. It scema (m) agreed, that theri; is no need that any (m) Sum. sco. 
of those who find an indictment against an alien should be aliens. f’* 

Sixt. .37. Also it hatli been adjudgetl, (n'j that the .said statute (m) «s. 

of 28 Edw. is repealed as to trials for treason, by {»') 1 and 2 V 7 *’ * 

Philip & Mary, c. 10. which enacts, “ 'I'liat all trials for tri^asoii Suiiiin'my,* 2 <:o. 
“ be according to the course of the eommoii law.” Y'el it siicmis (") Viilcsui*. 
that the (/>) king may, if he think fit, make a speelal grant tt» an ’ 

alien to be tried for treason by a jury whereof tlie. om; half shall I’.Vr. 

be aliens. iah. 

F.Tii.il,7i. 

,‘i, 14k, 

Sect. 38. Also it hath been adj^ged (»/), that the said .sfatnte 
of 28 Edw. 3. doth not extend to an appeal, or otli«.‘r action by 4 <>* 

an alien against an alien, for the words are, “ all iiupu.'sts, &c. s."p. <;.’v 6 o. 
bctw'eeii aliens and denizens.” t'.v 

:i, 8. it is 

enacted, that in pleas between aliens coiiccroiiig tlie s(a[>lc thci'c shall Ik.- a jury of none but aliens. 
S. P. C. 159. 

Sect. 39 . It is (r) holden, that by " denizens” in this statute (i’)B.Dt.-n. -i. 
are meant not only those who are born within the king’s ligeanre, 
but also those who are made denizens by the king’s letter.s 
patent. 

Sect. 40. It seems to be (s^kiietded, that no alien, whether he (*) T)ycr,?it. 
be plaintiff or defendant, can advantage of the statute, unless I 

JMIa 'Pa 1 J . 

^ 'rSw 22 Ivl. I K 

SRalQ^r. 6-15. F.Inquestp ft* Trial, 71. Sumtnscy, 261. B. Panel, 3. Con. 21 H. 7. B. 

4s S. P. C* 269. It is holden, Cro. Eliz. 866^ two judges against tmv, iliat tluiugb ilui dt-fen- 
dant appear bj the dedaration to be alien, the common rcitirc. is well <i warded, unh bs a rmirt- rU 
medietatc be proved. 

V V C 
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1») Dyer, 504. 
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ibr it seems 
contrary lowhat 
Is admitted in 
tlic whole arij'u- 
ment of Calvin’s 

0)D3er,]44. 
Bast Knt 7. 
159. 964.' 

(a) Rastal, 965. 
10 Coke, 104. 
;6)3St.Tr.3. 
c)S.P.C.15JU 
It. Deniaeii, 4* 
li. Panel, 3. 
Bon. F. Tr. 50. 
by five judges, 
agaioat one. 
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(it) « It. Abr. 
6IS. 

VidoS.P.C. 

158. 

(e) C. Elic 818. 
811. 

B.t Ihi. being 
only * ini<i.n:- 
turii is liolpcd 
by a verdiLt in 
cases within the 


he (() pray it in time ; 1^ he have neglected to pray if 

before the return of affmmon venire, he can neither except to 
such venire, nor pray inkles or other process de medielate lingua.' 
S. P. C. 859. Plowden, 2. 2 Halu, 272. 3 Bac. Abr. 263. 

Sect. 41. It wa^(x) holden, even before the union of tK? two 
kingdoms under king James the First, that no Scot was an alien 
within the meaning of this statiit<‘, not only becaubo the Scotch 
language is the same with the English, but also (^) because the 
Scots were never reckoned aliens, but rather subjects. 

a 

case, 7 Coke. Scu 1 State liiais, 579, .>7J. 4 St. Tr. 659, &c. 

Sec^. 42. Note, That (z) some of the precedents for the awaul 
of a venire of a jury of half denizens and half aliens, in pursuance 
of 28 Edw. 3. mention, that the aliens shall be of the same 
country whereof the party alleges himself; and otheis direct (n) 
generally, that one half of the jury shall be aliens, without 
specifying any country in particular. And this form seems most 
agreeable to the statute, which speaks of aliens in general ; anil 
it seems jto be confirmed both by late (b) practice, and the greatci 
number of (c) authorities. 

Sect. 43. If oil a venire of half denizens and half aliens, tin- 
sheriff return twelve as aliens, and among them some who in tiiith 
arc not such, it seems (d) that the party shall not be concluded 
by such return, but may, notwithstanding, challenge the array foi 
want of a sufficient number of aliens. 

Sect. 44. It seems (e) agreed, that the return of a venire of hall 
denizens and half aliens, ought to specify which of the juiurs are 
denizens and which aliens, and that a full number of each must 
appear to be sworn. 


•tattttc of jeofaih. 

35 lien. 8. c.6. Sect. 43. If one or more be wanting 'to make up the full iiiiin- 
ber of six deniAiis or aliens, the justices of nisi prius, by a 
reasonable ( /') construction of the statutes which gt\e a tales tie 
circumstantious, may award such a tales fur so* many denizens oi 
aliens as shall be wanting. 


(f) 10 Co. 104. 
Cm. Elis. 305. 
818. 841. 


CHAP. XLIV. 

OF TRIAL BY PEERS. 

As to the Trial by Peers, having shewn already, cli. 39. s. 1. 
that a peer has no more privilege ffian a commoner as to having 
the benefit of counsel ; and ch* ^ ** cannot chal> 

Icnge any of his peers ; 

I shall now endeavour ^ shew, 

1. The particular form and solemnly observed in such a 
trial. 

C. Who 
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S., Wbo are to be tiiers. 

3. Who are to be so tried. 

4. As to what crimes. 

5?^pon what suits and picas. 

(>. Whether a peer can waive a trial b^ -his poci h. 

7. In what manner the peers may require the opinion of the 
lord steward or of the judges. 

8. Whether the court may be adjourned. 

As to the First Point, viz. The particular form and solem- 
nity to be observed in such trial. 

Sect. 1 . When an indictment is found against a peer for a (u)s.P. C. 

ciiinu for which he ought to be tried b)r his peers, the king by his 

commission under the great seal, reciting the indictment, con- 

stitiitcs some (n) peer high (b) steward of the kingdom pro hac 4 * 

rtcCt and by the same commission gives him power to receive and Hsrr. 334 . 

proceed on such indictment, and requires the peers to be alten- ^* 1 .** 

<lunt on him, and the lieutenant of the Tower to bring the pri- 3 te. 

soner before him. i®JL**^**** 

S.P.C. 16C. 

riio lu'crtisity of iiiuking a high steward for the trial of an impeachment for high treason was denied by 
the lioiihc of coiurnoiis in the fWI of Danby’s casct S State Trials^ 198* 

Sect. C. Also (c) a certiorari, which may either have llic same (r) 3 Inst. 198. 
ilate with the stewanrs commission, or a subsequent one, goes 
t)iit of chancery to certify the iiitiictnieiit before the stew^ard i/i- 
dilati ; and the steward by his precept, under his seal, tlirected 
to those before M'honi tlie iiidictnicnt was found, appoints a cer-* 
tain flay and pintte at which it shall be certilied. And another 
writ goes out of chancery to tlic lieiiteiiaiit of the 'Fower, &e. to 
bring the prisoner before the steward at such a day and place as 
ho shall appoint ; and tlierouptni tlie steward by his precept tin- 
ilcr his seal directed to the lienteiiant, a|>poinls the day and 
place. 

Sect. 3. Also the steward makes (rl) aiunher precept under his (d) Tliis is tolm 
seal to the seijeaiit-at-arnis, appointed to serve him tiuring the 
time of his commission, to suininoii the (e) peers before him at 
such a place, day and hour, 8 lc. but in (MthmUB- 

holved or pro- 

ropiiocL 3 State Tr. 659 to 665. 3 Inst. 2R. S. 1\ C. 1.52. 13 II. 0. 11. 0 ^) It 5a aaid, 1.3 II. 8. 11. 

S. 1’. C. 157. that tYic ateward shall make .Mich pri’cept to caiiao twc'niy <ir c^ightccri peern to come beforu 
him ; hut S^r Kdward Coke» 3 Inst. say.s, that the precept doth nut mention any certain number ; 
and now by 7 Will. 3 . all tJic jK'crs ope tol>c Mimiiioiicd. Kcl^ngc, .56. 

. Sect. 4. At the time appointed the steward, attended (J") with (/) 31 ntt.* 8 . 
six or(<r) seven seijeants-at-arms, carryuig maces before him, 
and by the kiiig-at-arms, jind the usher . of the black rod, enters (A) 3 imt. S8. 
the place of trial uucovere^^ild ascends a chair of state, which s. F. C. 153. 
always is (/*) provided for tmR purpose, and then the (i) clerk of { 3 * 1 * 8 * 11 . 
the crown, or a (A') master 8kdianccry, delivers to him his com- (i) 3 fmit. 3 i. 
mission, and he- delivers it again to the clerk (/) of the cfbwn, (*)iHu»hir.96. 
and then a serjean^t-arms makes three (m) opes, an<l a procia- ^ 

matioii for silence in the name of the steward, and then the lord (m) 1 H. 4. 1 . 

steward Slntt.)t8, 
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(n) 3 Stale Tr. 
955* 

4 State Trials, 
350. 

(tf) 3 lust. 

1 Ktishw. 9 A. 
(/>)3 Jnst.m 

(o) 3 St. Tr. 
955. 

4 State Triuls, 
355. 

(r) Jty .3 Inst. 
iifi, all tJiis i.s 


steward and all the othu^rds (*) standing up uncovered, the 
commission is read, an^HHpthe (o) usher on his knees delivers 
to the steward a whitt^flm, who delivers it to him or to a ser- 
jeant-at-arms, who holds it by him during the trial ; theiun (p) 
oyes is made, and a command given in the name of the aPhard 
to all justices and commissioners, to certify all indictments, &c. 
which .being delivered into court, the clerk of the crown reads 
the return. Another oyes is m^c that the lieutenant of the 
Tower, 8cc. return his writ and precept, and bring the prisoner 
to the bar, and then the prisoner is brought to the bar, the (<q) 
gentleman-gaoler of the Tower carryitag the axe before him, 
culj'onbl-'^'crs which being (r) done the clerk reads the return. 

niul their seiitinf; lhi'mselve«; hut 1 H. 1. 1. and 13 H. 8. 11. and S. P. C. 159* 1 State Trials^ 966. 

3 St. Tr. 955, 966, 4 Stale- Trial.s, .'353 to 355. and 2 Jones, 55. arc contrary. 


O) . I Inst. 39 . Sect. 5 . All things being thus prepared, the high steward (s) 
S. I’.C. 1.^3. acquaints the prisoner with the nature of the crime, and such like 

uiMl'tiii^othVr »‘!dters proper for such an occasion, and then the clerk of the 
itiHiks ciU'ii fu crown arraigns him, (/) but is not to insist on his holding up his 
the precetleiU liuiul. 
section. 

(0 Hnyiu. 400. 3 State ThhIm, 658. 957. 2 State Trials, 702, 703. 

Sect. G. After the prisoner hath pleaded, and put himself upon 
(mhI ami his peers, tlie king’s counsel go through with their evi- 
di'iK'e ; and after the prisoner hath made his defence, and the 
king’s counsel have been fully heard, the prisoner is withdrawn 
from the bar, and the lords go together to consider of their evi- 
<lence ; and when a majority of them are agreed, they return to 
the place of trial, and the lord stcwaril demands of them one by 
one, beginning with the puisne, whether the person arraigned be 
(it) a Iiwi. ao. guilty or not guilty, and they («) all aiisw^er one by one, not upon 
F.^CoroVic at. ol'tbs, but «ui their (j’) honours and ligcances. And the 

1 11.4. 1 .’ ' lonl stcwaril gives judgment according to the determination of 

majority, being more tliuii twelve, but gives no vote him- 
«!* Jones’ sa oti. ‘'*‘^'** eoinmissioii, but only on a trial by Ae house 

lOKd. ' 4 . (ii. of peers, while the pai liauieiit is sitting. 

(.f) Sco the hooks 

iibuvo citoil, ttiul 1 Cuke, 39. 2 ln:st. 49. (i/) t 11. 4. 1 . 13 11. 8. 12. S. P. C. I.i3s 3 Iiut. 30. 

JMoor, 622 (:) 2 Slate Trials, 702. 3 Slate Trials, 657. 679. 


As to the Sj:com> Point, viz. Who arc to be triers. 


’a) 8 ln»t. 48. Sect. 7. It is agreed, (a) that none but lords who have a vote 
uo. Uu. 150. ill parliaineiit can pass on such a trial ; and before 7 Will. 3 . c. 3 . 

when the trial was by coniniissioii, it .seems to have been the 
practice for the lord steward to cause as many temporal lords to 
be .siiiiiinoucd as he thought lit ; and for the lords so summoned 
alone to pass on the trial. Put this is remedied by Aat statute, 
set forth more at large in Ae next section. 


(*) Ab. F. Cor. 
lli* citod S. P. 
C. 153* 

]|f40k, in mote 
of the some case, 
Coitinc, 153. 
loiysi, that tlM-y 
make 


Sect. 8. ft is agreed, Aat at a before Ae house of peers, 
every temporal lord who has a rigU|pk. vote in Aat bouse has a 
right to pass on such trial. But it|is‘sand in the Year Book of 
10 £d. 4. (i. (/>) pi. 17. that upon the trial of a peer in parliament, 
the bishops shall make a procurator, because Aey cannot coii- 

; ' • sent 


pruxivti. Sir Edwtird Coke, J 31. mys, that thoy luust withdraw ttnd make thdr proxies. 
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sent-to the death of a man : but t|yu[^(r) «aid to be wholly 0^? Rbhop 
grounded on a canon not in force a^H^ay. M either do I ul^iop** ?u< 

any precedent wherein they have bM^xcluded against their ri^iciiun lu Cri- 
coDMmt, or have withdrawn themselves without a protestation of mlu*lC«*e*,c.s, 
theii^ht, or making a proxy ; (d)aiid the judgment against the AiJu,«S>“rc*9. 
Spencers was expressly reversed for tliis reason among others, lo.ii. 
because the bishops were not present ; and in the precedents (•*) 
chiefly insisted on of the other side, it is not expressly said that 
tliey were not present, and it doth nut clearly appear but that 
they might be included under the word “ peers.” 

However, it hath been always (c) admitted that they have a 0*) 
right to vote in a bill of uttniiuler: alst) in tin* Karl of Danby’s 
case, they were adjudged (^') by the house of lords to have a &c.c. is. and 
right to vote in questions previous to the trial of a peer, though 
this was strongly opposetl by the house of <'«>innions. Aiul riyair.IL«*iu Cs- 
their right to vote at the trial itself, if they think lit, seems fully pitul C-ub«s,c.i.^ 
implied in 7 Will. ;J. c. .‘J. which enacts, •* 'J'hat upon the trial ’'•;*•'*'*!?*•** 

** oi any |)eer or peeress for treason or misprision, all the peers 
“ who have a right to sit and vote in parliament shall be siini- 

moiled twenty days at least before every such trial, to appear 
“ at every such trial, and that I'very peer so sumiiioncd and 
** appearing, shall vote at the trial ; every such peer first taking 
“ the oaths of allegiance and supremacy, aud subscribing and 
“ repenting the declaration against jiopcry.” 

As to the 'I'liiuD Point, cir. What persons are to be thus tried. ^ 

Sect. 9. It is (g) agreed, that no lord of any (h) other country, (g) 9 1«»t. 40. 
or even of (») Scotland, before the union under (juecn Anne, or 
<*f {k) Ireland, (1) nor the son aiul heir (f) apparent of any peer, (/,)’v*i,ie f. 
or any other ipan whatsoever who is not at the lime a lord of Itrit f, 47.'!. 
parliament, hath any right to such a trial in this kingilom ; but 
that every lord of parliament hath a right to such a trial (m) by DipiUy, 49. 
virtue of that clause in Magna Charta, ch. ‘29. “ Ncc super cum (') 'J 
ibimus, nee super etim mittemus, nisi j)er tegale judicium pnrium ’*’■* *’*'*'*■ ■*' 
suorum vel per legem terra:." ii. Niitniu ilc 

^ Dil'iiitj, 29. 

(A;) Vide sup. c. 25. s. 60. (/) D. Treason, 2. (ti) Such trial is said to !»e very luicipiit. 2 lust. 45. 60. 

Sect. 10. It is recited by ‘20 Hen. (i. c. 9* to have been a doubt 
ill the law of England how ladies of great estate in rc.spect of their 
husbands, peers of the land, married or sole, that is to say, 
duchesses, countesses, or baronesses, shall be put to answer and 
judged upon indictments of treasons and feloui<‘S, because they 
arc not mentioned in the said statute of !Magua Charta, ch. Q{). ; 
aud thereupon, to put out such doubts, (o) it is declared, “ That (o) 2 lii*t. 45 . 

such ladies so indicted of any treason or felony, whether they 
“ be married or sole, shall the^reof be brought to answer, and 
“judged before such judges and peers of the realm, as peers of 11 sute Trial..' 
“ the realm should be, if t^^ were indicted or impeached of such 
** treasons or felonies.** 

Sect. 11. It seems agreefl*, (p) that a queen, the king’s con- 10 ^***” 

sort, 

( 1 ) That 19 before fh^ Uniou with Ireland, but now, by the Act uf Uniun, the rc prescriUtivc peers of 
li’flaiHl have a right to vote* .. 
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the ciCa^ 
iSonn to the next 
letter. 


S t Inst. 50, 
. Litt. 16. 


6 Coke* 53. 
D^er. 79. 


sort, end also a queen *^1it|rgf*’r whether she continue s(de after 
the king’s death, or take^aff^ond husband, be he a peer or a 
commoner ; and also all pWresses by birth, whether they be sole 
or iq) married to peers or commoners*; and also all ntarchio^wea 
and viscountesses are intitled to a trial by the peers, thougfanhne 
'of them be expressly mentioned in this act, or in Magna Charta. 
lJut it is (f) agreed, that a peeress by marriage loses her dignity 
by marrying a commoner. 


(*) S.P.C, 168. 
(() 3 Inst. 30. 
hut in F. Cur. 
i61. it 4cenis ad- 
mitted that a 
bishop shiill be 
tried by the 
peers, m cusca 
iirtFiicr lor tueli 
Mai ; mid 15. 


Sect. 12. It is said by (s) Staundforde and (i) Coke, that those 
who are lords of pailiament not in respect of their nobility, but 
of their baronies which they hold of the crown, as bishops now 
do, and some abbots and priors (u) did formeriy, are not within 
the intent of Magna Charta to be tried by the peers. And (jr) 
Selden seems clear, that this is the only privilege which bishops 
have not in common with other peers. And those who seem (y) 
iUnl; and I), must for the contrary opinion admit that the law hath been ge> 
B notu^fron F*” iwrally SO taken. Neither do they produce any precedent where 
Chuiil! u!".‘ ‘ bishop or abbot has been tried by the peers upon a commis- 
wlu’rfin lie Hay. siou j but on the contrary admit that there are (z) two precedents 
t»iHi*hisho ^**®’*^ being tried by the country. And it is said by (a) others, 
IhniiiwtXdby there are divers precedents of this kind; yet Selden, with 
tiu<|H'ers; but liis utmobt diligence, .Hcems able to produce but two which 
Uiii is niutnkvn, clearly and fully come up to his point, viz. those of Archbishop 
suclVu|dnluu* ''Crannier and Bishop rishcr. However it seems to be {h) 
thore holdcn. agreed, that while the parliament is sitting a bishop shall be tried 

•’y 

lory, b. 6. f. 298. (i) Schicii of Baronap^o, 157. of Honour, 1st edit. p. 347. ( y) Hunt’s Ar- 
f*iiiiient for the BishupH* lliglit in Capital Cases, cli. Id. Codex, 154. Stillin{;fleet, Of the Bishops' 

.liirisdirlioii in CiipiUl Cases, c. 4. (s) B. Tr. 1 18. Sec Knurs Argument, c. IB. and Stillingflect, CK 
the Bishops* JuiiatiicUoii in Capital Cases, (a) S« P. C, lb 5. beld. Baron. 1 17 to 155. Vide 3 Inst. 30. 
( ft) See Kum\ Aigiimcnt, c. IB. IVmts p< r Pais, c. 7. par. B. 1 blute Tiials, 371. Stilliogfleet, Of the 
Bishops' .iurisdiktiou in Capital Cases, 15, Abr. Trial, 147. contrary. 

As to the I'oDuni Point, viz. As to what crimes a peer is 
to be tried by his peers. 


(r) 3 In-tL .‘>0. 

3 lict. 40. 

S. P, C. loJ. 

1 UuKt. i 9 «. 

ons. r. 

I Bulst. 

(f) Sic t 
** books above 
cited. 

« State Tr. 3. 
y, Corone, 161. 



>SVrt. 13. I take it to bo (c) agreed, that he has a right to be 
so tiied upon an indictment of treason or felony, (d) whether 
such treason or felony be made such by the common law or by 
statute ; and also upon an iiidietment fur a misprision of treason 
or felony ; but it (c) seems, that legiilarh he is to be tried by the 
country fur all othei crimes out of pailiament, as (f).^ramunire, 
(g) riot, (A) seducing a }ouiig lady from her parents in order to . 
debauch her. Sic. 


(/) 1 Bubt. 19li, 199. 3rnU.30. lv!Cokf.93 (,:) 3 State Trial., 79. <*} 3 State Triab, 5t. 

1* Cuke. 93. 


As to the Fifth Point, vi:. Upon what .suits and pleas a 
peer is to be tried by his peers. 

O') lOKti. ks. ^ bcen(t) adjudg^, tiiat he shall not be so 

K« <^lrolle, 3 1. tiled upon an appeal of felony, bq|iij|^*UMn an ,iii^ktment ; 
It. Contiio. 163 . niid the reason given for it is, that u^^words in Magoa Charta, 

t’«w ibimus, &c. are to be intended tgoly of the 
•i 3('.* suit of the king, and not of tiie suit of th9 subject. 
lUsial.Wi. ■* * ' • 

Sect. 
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Sect: 15. Also it hath been (A) «(j|uiged, and appears from (*)sinrt.*6.s8 
constant (/) experience, that neither Rjn saM clause of Magna 
Charta, nor any other law, privileges^^eer firom being indicted a Steto Tr. ss. 
by ^^rand juiy of commoners cither in the king's bench, or 
befdRicomniissJoners of oyer, or the coroner, &c. Skinner, 683. 

S lust 

^ Sect* l6. Also it seems (m) to be clear, that if a peer absent 
himself, and cannot be found, he may be outlawed per judicium 
coronatorum, &c. 


Sect. 1 7. Also it is said, that the court of king’s bench may 
allow a (a) pardon pleaded by a peer to an indictment in that s Itut. 49. 

court ; but that it cannot receive either his plea of not guilty, or 
confession, but only the lord steward on an arraignment before 
the lords. 


Sect. 18. It seems clear, that if a peer be (o) attainted of treason | 
or felony, he may be brought before the king’s bench and dc- s.t. 
inanded, what he has to say why execution should not be awanled 
against liiin ? And if he plead any matter to such demand, his vt. 

plea shall be discussed, and execution nvvarded by the said court, 
upon its being hdjudged against him. (1) 

As to the Sixth Point, viz. Whether a peer can waive a trial 
1)} Ills peers. 


.SVi^ 19. It hath been (/>) adjudged, that if a peer, on an ar- 
i.iigiinieut bofoie the lords, refuse to put himself upon his peers, 
he shall be dealt \\ ith us one who stands mute ; for it is as nuich 
the law of the laud, that a peer be tiled by his peers, as a cum- 
moner by commoners. Yet if one who has a title to peerage 
lie indicted and airuigneil as a comiiionei, and pleail not guilty, 
.ind put himself upon his eoiiutr}, it hath been (//) adjudged, 
that he cannot aftciwuids suggest that he is a peer, and pray a 
trial by his peers. 

jwry cif kiuglits* 


fp)lRuili«pttrt 

f. n. 

S lint* 30. 
Kely%e, ST. 
Yet tlicre U sold 
to be a record 
ill % Kdw, Sp 
tliut T. Ld. 
ilerkiry put 
biiiiaclf un bin 
roiiiilrYf and 
tried by n 
(y) Datinuiiy 16- 


As to the Seventh Point, r/:. In wliat manner the peers 
may require the opinion of the lord sU'waid, or of the judgeH. 

Sect.QD. It was (r) iesolve«l bv all the judges in the Lord (r ) 3 Inst. 29, 
Uacre's cttbCy who was tiied bv eoniinissioiit tliat no question 4||||k 
tiuglit to be asked of the loid steward or of the judges in the j^^**^**^ 5 y 
absence of the prisoiuT. And it was (%) adjudged by the lord 3 st.Tr/ 679 . 
steward, in the £ail of Waiwick\ case*, wlio was tried by the (*)4St.Tr.38i. 
house of peers in parliament, tlint no c|tKstJoii ought to be asketl 
of the judges in the absence of the piisoner. Put in the Lord ^ 
Aiidley’s case, who was tried by couiinissioii, the lords triers, {t) (02Rudi.p.2. 
after they were withdrawn, consulted with the lord chief justice 
four several times, and also sent to consult with the lord steward. ^ ir.sri. 

Yet " 


( 0 Ia;MiiE^<aie of Earl Ferrers, J||j|L 17, 1760, 
it was dcayiBii|e$by allthe jadg^i^iVA peer. In- 
dicted of leUiiy end murder, and tried and con* 
victed thenedf before the loads tit parliament, ought 
to receive jadlEBienfcdsr Ibe saine according to the 
pro«i$iuns of 25 Geoiir5- c. (tide infra, r. 5lfi 
». 10.) And, secpndly, supposing tlie day ap- 
|)ointed by fbe judgnient|brii^catjon should lapse 


before such cseciitioa done, that a new lime may 
be appuinted for the execution, either by the high 
court of parliament before which such |>cer shiiil 
have been attainted, atthuugh the odm of high 
steward be determined, or by the court of kin^t 
b< ikIi, the parli luiciit lu*! then hitting, and the re- 
cord of the attainder b* ing pro|K‘rly removed into 
that court. Fosn r, 139. 
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(tt)Kelv<64. Yet, notwitbfltandiw this .precedent, the judges (k) resolved in 
7 SistcTriaiv, tiic |x>rd Morley'sTOse, was likewise tried by commission, 
Sed vt^'s. lords welFe withdrawn they should send for any 

Imt. 29 whI 30 . of the Judges to desire their opinions on a point in law, the 
lord steward should permit them to go, they would tell the rords, 
if they should ask them any question, that they were not to give 
any private opinion witliout conference with the rest of the 
judges, and that openly in court. But they resolved, that if die 
lord stewnid should ask them any question in open court, though 
in the absence of the piisoiicr, they would answer it, because 
they are called to assist the court, and the demand of any ques- 
tion in such case is to be refeirctl to the discretion of the lord 
steward. 




t} 3 Stati* Tr. 
V. 


Sect* 21- When a peer is tried before the house of peers in 
parliament, the lord steward (i) withdraws with the rest of the 
lords, and consults with them. 


(v) « St. Tr. 

3 St. Tr. 677 to 
t>80. 

Tinier, 
llusli. p. 

I 95. 

1 St Tr* «d.>. 
Uut Moor, 6 ^ 2 ^. 
••eottis contrary. 
FenUT, I'U). 
til) kely. 57. 
hut Moor, 62$. 
ill a report of 
the ver;y aanu' 
Ctuie, it in aaul 
that the contrary 
MMIH Ittllill’ll. 

(M .ISt, TT.670. 
Hut SIC Moor, 


As to the Eighth Point, viz. Whether the coiiit may be 
adjourned. 

Sect. 22. It is at;reed, (?/) that where a peer is tried by the 
house of lords in full purliament, the house may be adjourned as 
often as there is occasion, and the oviiieiiee taken by paicels. 

Sect. 2.3. Also it hath been (r) adjudged, that where the tiial 
is by eominissloii. the lord steward, after a veidicl is gi\ca, may 
take time to atlvjse upon it, and that his oflice continues till he 
has given judgment. 

Sect. 24. Also it was (n) said to have been agreed by the 
jiulges in the T^ord Daere’s case, that on such a trial the court 
might be adjoin ned ; and that if the lords triers did not agree, it 
w'as holden by some they ought to be ki'pt together all iiiglit. and 
by others that they might go to their several houses. 

Sect. 26. But it is said. (6) that there is no precedent of the 
lords tilers ever having separated upon a trial by commission, 
after the evidence has been given for the king. 


^ .SV<Y- 2(i. And it is said ti> have been (<*) resolved by all the 
111 the iii.irgnP judge*, ill the case of the Duke of Noifolk. that the peers in 
such case must continue together till they agree to give \erdict, 
(•0 .) st.Tr.o77 and the like was (f/) adjudged by tin* lord stewoi'd in the £K>rd 
twoso. Delamere’s case. (I) 


(l) Ourtiit* a trial bofim* tho houv? of peers in 
p.iiliain« lit. e\«'r\ peer pr«.siMit on the trial ih to 
|ut1ge botli t>f tlie Li\s aiiil the fact. Foster, 1 1*2 ; 
aiul a loni hii^li ste\%aia is usually, lhoui;li not ne- 
cessarily. apjMuiitiil, r.itlar in the nature of .% 
speaker to rei^ulate the proc«H'i)iiii;9.than as a judge. 


Foster, i k». But in the court of the high steward, 
whiih is held in the recess of p.iriiainent, he alone 
is judge ill all {yoiiiLs of Uw and nnictice. «ind the 
pi ers triers ons merely judges of Uic foct. Fos- 
ter, 14?. 


CHAP. 
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CHAP. XLV. 


OF TRIAL BY BATTLE, (l) 


A TRIAL by battle, at the (n) defendant’^ choice, is allowable (*) 
in appeals (A) of treason before the constable and marshal, and V 
in appeals (e) of felony, whether by appellants or (r/) approvers. », 27.’ * * * * 

IV. per pHiii, 

c. 8. a. 19. (6) Vide c. 23. a. 29. Crompton, Jur. 83. Ii. 88. 11. Battle, IS. (e) Raatal, 50m 

C. Elia. 69. Dyer, 120. S. P. C. l76. (d) llaHlal, 42. S. P. C. 178. 9 Coke, 31. 

Sect. 2. For the manner of waj^ing battle in an appeal of 
treason, being according to the civil law, 1 shall refer to Rush* 
worth’s Collections, part 2. volume 1. folio 1 12 to 12B. 


Sect. 3. When an appellee of felony wages battle, he pleads (c) (O C. Elix. 62. 
that he is “ not guilty, and that he is reatly to tiefend the, same 
“ by his body,” and then (J’) dings down his glove; and if the 4 . a. * 
ai>pellant will join battle, he replies, “ 'I'liat lie is ready to make (/)S. P. C. 

“ good his appeal by his btidy upon the body «>f the appellee,” ggy 

and takes up the glove : and then the appellee lays his (g) right j ’]|. 6. 6.’ 
hand on the book, and with his left hand takes the appellant by (j^ U. Bnt.1.6. 
the right, and (A) swears to this effect, ” Hear this, thou who ^7 1 . 

cullest thyself John by name of baptism, that 1 who rail my- i7Et]w. .3. 2. 

“ self Thomas by the name of baptism, rlid not feloniously iniir- Briwon, 4i. 

“ der thy fatlier IP', by name (on the — day of in the year (/]) 

“ of at B.) as you surmise, nor am any way guilty of the c. ;«, 4 .i.’ 98 i 2 y. 

“said felony; so help me CJod;” and then he shall kiss the 9H. 4.3. 
book and say, “ anti this I will defend against thee by my b<»dy, }j^ 6 

“ us this court shall award.” And thou the appellant lays his 17 . 3 . 2 '. 

l ight hand on the book, and with his left hand takes the appellee Britton. 41. 
by the right, and swears to this effoet, “ Hear this, thou who « **’ ^' *^* 
“ callest thyself Thomas by the name of baptism, that thtni felo- 

“ niously (on tlie — day of in the year of at B.) 

“ didst murder my father IF. byname; s»> help me Cod;” and 
then he shall kiss the book and say, “ and this 1 will proV“ 

** against thee by my body, as this court shall award.” 


And then the court shall (r) appoint a day and place for the (;) itantiil, 42. 
battle, and in the mean w Idle the appellee shall be kept in the P. C. i7u. 
{k) custody of the marshal, and die appellant shall find (/) sure- 
ties to be ready to fight at the time and place, unless he be an R 4 ist^,’ 42 .‘ 
approver, in which case (m) he shall also be kept by the marshal. 9 H. 4. 3. 

B. Bait. 1. F. Ooroiic, 78. 111. (/) Fleta, »>. 1. c. .5J. ». S8. 9 II. 4. 3. 17 Assixe, 1* S. P.* C. 

178. F. Corone, 78. ill. B. Battle, 1.6. 17 £<lw. 3. 2. Bracton, b. 3. c. 21. 9 . 3 , n»y», tliat botli 

l>arti«s shall be kept in custody.' (m) Uastol, 42. 


e («) night befoi^the day of battle, both parties shall j"^natu u ** 
cd by the inarsiR? and shall be brought into the field rA Flcta, b. 1 . 

_ t _ 1 • 3 1 • ^ ^ 


And tile 

be arraigned ^ ^ 

before the (o) justices of the court where the appeal is depending, ^^4. s. io. Si. 

«4. 301. 

Bs Batte 15. 

Se P. C. 177, 178. BracUin, b. S. c. %, 4, h, Brilum, 4H. Con. 37 II. 


(I) Trial bjf battle cuuiik^|lKiw take place rince the alH»litioii of :i|»|K'u]s by 69 Geo. 3. c. 46. 
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^p) Britton, 4 t. at the rising of the sun, (^p) bare>headed, and bare-legged from 
the kncc downwardjpiind bare in the arms to the elbows, and 
Siullteeorefcd. armed only with hastens ah ell long, and four-cornered targets, 
9 M. 4 . 3. and before they engage they shall both take this (^) oath, ** Hear 

Bo Bttttlep !• 

VldelH.6.6, 

7o 

Dver, SOI. 

(q) Fieta, b. 1. 

c. 54(i 8. 50o BractoRp b. 3. c. 21. s. 4. Brittoiip f. 40. 


** this ye justices, that I, A. B. have neither eat nor drank^or 
** done any thing else, nor any other for me, by which the law of 
" God may be depressed, and the law of the Ocvil exalted.” 


(r) FJota, b. 1 . And then after (r) proclamation for silence under pain of im- 
cVi 78 . prisonment for a year and a day, &c. they ^hall begin the combat; 
b/ * ’ * ‘ wherein if the appellee be so far vanquished that he cannot or 

^wberethis will not fight any longer, he may be adjudged to be (s) hanged 
immediately; but if he can maintain the tight tilt the stars appear, 
’ * * he shall have (0 Judgment to go quit of the appeal. And if 'the 

F. Coronc, 6. appellant become recreant, that is, a ciy ing coward or craven, the 
n*nS«ii"b.1u’ “PP®hee shall not only recover his damages, but may also, as it 
c. ix. s.'6.’ ’ (<^) seems, plead his acquittal in bar of a subsequent inflictment 

(<) Trials per or appeal, and the appellant (j?) shall for his perjury lose his 

3 Hheram legem. Yet if there be other appellees in the same appeal, 

Flcta,‘b. i.*c. ' it hath been adjudged, (jy) that it shall still stand in force against 

34. a. 38. them. But fur these matters 1 shall refer to ch. 24. sect. 24. 

Bracton, b. 3. 

c. 81. s. it. (m) Sup. c. 83. a. 140. niul c. .36. b. 6. F. Cor. 98. Flcta, b. 1. c. 31. a. 32. (x) 3 In&t. 

881. Co. lilt 6. (]>) F. Curoiiti, 98. 


(t) FIikIi, 481, 
488. 

Coke, 31« 

3 Inst. «t21. 
Vlowdcin SjS. 
Trials per IVis, 
c. sect. 19. 
(a) Kuilwny, 
lt*0. 

FloCa, b. 1 . G. 
Mfft, s.-F. 

s. r. luo. 


Sect. 4. In appeals each paity must fight in proper (;) person, 
and not by champions. And tliercfore if the appellant be under 
an apparent disaiiility of fighting, as being a (a) woman, or in (5) 
holj' orders, or under (c) age, or of the age of (//) si.\ty, (c) or 
inaim«‘d, or (^/*) hliml, he may coiintcr|>lead the wager of battle, 
and compel the appellee to put himself upon his country, (g) 
'Also if an appellant become blind by the aet of God after he has 
waged battle, the court will discharge him of the battle; and in 
such case it is (/<) said, that the appellee shall go free. 


(h) Britlnn, <10. 

(0 Kciiwuy, l«0. Finch. 4‘23. F. Droit, 3. S. \\ C. 60. IIK). 22 Ed. 4. 20. Fleta, b. 1. c. 3K 
K. *23. (d) S. 1\ r. 60. 180. F. Corouo, 383. 22 Ed. 4. 20* Trials |Fer Pais, c. S. s. 19. Fleta, b. 

I. G. :i|. s. *?3. Finch, 473. F. Corom-, V.'k). *2<>8. S. 1*. C\ 180. 97 FaIw. 4. ‘20. Trials per 

Pai.H, c. 2, s, 19. Flrtn, b. 1. c. 3*1. s. 73. ( /') F. Droit, 37. 3 Inst. 138, 139. F. Droit, 37. 

3 lust. 138, (k) l58, 139. 




Finch, 473. 
p. r. i.vi. 


Plu#drn, :t:53. 
Fleta, b. 1 • c. 


31. 


5. 


8 . 6 , 


F. Cor. 13.6.137. 


Sect. 5. Also if a (i) peer of the realm, and much more if the 
king bring an appeal, the defendant .shall not be admitted towage 
battle, by reason of the dignity of the per.soiis. 

Sect, 0. Also the citizens of London have a special (k) privilege 
by charter, that in appeals brouglit by any of them, there shall be 
no wager of battle. 


(0 Finch, 188, 

4*3.^ 

S. P.lfi. 179. 


P. Corono, tlH>. 
173 444. 137. 
230. 768. 573, 


4AsMao, 1. 
n IW. 4. 19. 
B.4Sattlc. 3, 7, 
App. 111. 


Sect. 7. Also any plaiutift* may counterplead a wager of battle, 
by alleging such matters against the defendant as induce a violent 
|)resuniption of guilt; as in an appcqk|)f robbery, by shewing (/) 
that the defendant was taken with inaniier, Stc. ; and in an 
'appeal of death, that he was found lying upon thexibceased (m) 
with a bloody knife in his hand'; end in any appeaC'tiy shewing 

that 

30 !I. 7. a. )il. 18. \ hic »up.<.. l9.&. 11. Fii»Ji, 4S4> S. P. C. 179. F. Cor. 411. 
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that die defendant being under an arrest for the crime chained 
against him, (m) brake the prisoiiM Of (ojm^scaped, unless such (n) IRneh, 4tt. 
breaking or escape be (p) pardoned. I^r tlic law will (g) not 
oblige a plaintiiT to make good his accusation in so extraord|nar)r Hobart, es! 
a manner, when in all appearance he way prove it in the ordinary F.Cor«ic, 154. 
w'ay. It is also a good counterpica of buttle, that the defendant t<»** 
hath been (r) indicted for the same fact, unless the indictment («) Finch, 4<j«. 
were insufficient. HoImii, at. 

S C* 80. 

B. Dattir, 3- F. Corone, J6i. 2.M. (jO S. P. C\ 100. Hobart* H'2. F. Coroiio, 154.^81. B. Bal. 3. 
1 Assize* :h (^) Trial.** {kt Pai.-t, c. «. s. 19. (r) Finch* 42**^ 22 £dw. 4a 19. B. Battle* 7, 11. 

Appeal, 1 14- 20 Edw. 4. 6. Buslai. ;»0. 

Sect, 8, It is enartccl by (i Uich: C. that llio tlofoiiilaiU shall not 
be received to wage battle in an appeal of rape. 


CHAP. XLVI. 

OF FA IDENCF. 

As to the nature of evidence, so far as it more particularly eon- 
cerns criminal cases, 1 shall consider the following points : 

I . In what cases the evidence must be given in the pre-sence 
of the prisoner. 

*2. How many witnesses are required in criminal cases. 

3 . In what cases the deposition of witnesses out of court may 
be allowed as evidence. 

4. In what cases the confession of the defendant may be given 
in evidence. 

5. Of parol evidence ; and how far hearsay shall be adKiittcd. • 

6. Of written evidence ; and whether similitude of hands shall 
be admitted. 

7. How far it is necessary for the evidence to be tlic best that 
the thing will admit of. 

8. Whether husband and wife may be witnesses for or against 
one another. 

9. Whether a judge or juror may be a witness. 

10. Whether a counselfbr attorney may be a witness. 

II. Ht^far an accomplice may be a witness. 

12. WliOTier a person attainted or convicted shall be a wit* 
ness. 

13 . How 
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13. How far an interested person may be a witness. 

14. How far religfSus sectaries may be witnesses. 

Id. How far infants, aliens, and persons deaf and dumb, may 
be witnesses. 

lO. In what manner witnesses are to give their evidence. 

17. In what manner witnesses arc compellable to attend. 

18. In what cases witnesses may be allowed their expenses. 

19. What evidence maintains an indictment. 

20. What may be given in evidence on the part of the defen- 
dant. 

21. In what cases the character of witnesses may be supported 
or impeached. 

22. Whether a bill of exceptions to evidence lies in criminal 
cases. 

' As to the First Point, viz. In what cases the evidence must 

be given in the presence of the prisoner. 

4Si. Tr. 377. Sect. I. It is a settled rule, that in cases of life no evidence is 
to be given against a prisoner but in hi.s presence. 

As to thc_ Second Point, viz. How many witnesses are re- 
quired in criminal cases : 1 shall inquire, 

1. How many witnesses arc required in treason. 

’t' 2. How many on an indictment for perjury. 

As to the first particular, viz. How many witiies.ses are required 
in treason. 

Sect. 2. Having already endeavoured to shew that the common 
(a) Ante, c. 35. law did (rt) not require any certain number of witnesses for the 
(MtL* follow. erbne whatsoi:ver, I shall only add in this place, that 

...g aiithuritic!i, it secins to have been the more prevailing opiuiou, that 1 Edw. (>. 
Slmt 3C. c. 12. 4pd 5 and () ICdw'. ti. c. I 1. which required two witnesses 
i*llalV^ *” treason, were not repealed by 1 and 2 Philip & Mary, c. 10. 

000. '* which ordered that all trials of treason should be according to 

< Hab, 386. the course of the common law ; and therefore that it was still 
Dccessary in all trials of high treason, not concerning the coin, (c) 
Kely. 9. arc ex', to have either two witnesses to the (d) same overt act, or one 
amined by Mr. witness to oue, and another (c) witness to an overt act of the 
hind of treason, or at least one witness to an overt act, and 
ill his opinion (j') another to a material circumstance to prove it. 
confirm (hr as* 

sertion of Hawkins, that tho statutes of Edward the SixUi are not repealed by those of Philip and Mary. 
See c. 35. s. 180 to 146. (r) Uilb. Law £v. 153. 3Stni.lll6. Cases in Cro. Law, 39. Ravin. 

40r, 408. 3 St Tr. 533. 3 St. Tr. 688. (e) 1 St. Tr. 697. 733, 734. 8 St Tr. 317. 695. 785. 839. 

830. 3 St. Tr. 149. 156. 338. 4 St. Tr. 86, 87, 88. 117. Raym. 407. 408. Kelv. 9. (f) 9 St. 

Tr. 408. 3 State Trials, 388, 839. 688, 689. 894 to 901 . 938. 989, 930. ^ 1 State Trials,’636. Rut 1 St. 
Trials, 180, 181. it is bolden that circumstantial cridcucc alone Is suflicient. 


Vide cb. 35. s. 
134 to 146. 
Foster. 333. 


Sect. 3. But in relation to these matters it will be needless, at 
this day, to examine how far these opinions were reconcilable 

with 
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with the 6rst of Philip & Mary, the law seeming to be settled by 
7 Will, 3. c. 3. s. 2. w'hich is express, «Thit uu person or |>er- 
" sons whatsoever shall be indicted, tried, or attainted of high 
“ treason, whereby any cuiriiptitni of blood may or shall be made 
“ to any such oftender or oft'ctiders, or to the heir or heirs of any 
“ such oftender or oftenders, t»r of misprision of such treason, but 
“ by and ii|H>n the oaths and testimony of two lawful witnesses, 
‘‘ either both t»t tliem to the said o>ert-act, or one of them to one, 
“ and tin? other of them to another overt-act of the same treason 
** » tinless the party indicted and arraigned or tried shall wil- 

" lingly, without violence, in open court, confess the same, or 

shall stand mute, or refuse to plead ; or in cases of high treason 

shall peremptorily challenge above the number of thirty-five of 
“ the jury.” 

^■^’*'<■^. 4. And by 7 Will. 3. c. 3. s. 4. it is further enacted 
“ 1 hat ii two or more distinct treasons of divers heads or kind. 

shall be alleged in one bill of indictment, one witness protiuced 
“ to prove one of the said treasons, and another witness prodiu'e<l 
“ to prove another of the said treas«>iis, shall not be de<?med t»r 
“ taken to be two witnesses to the .sam«! treason within the 
“ meaning of this act.” 

St'i'l. 5. liut it is said, that the sUttute of 1 ICdw. t>. c. 1'2. 
which, both in petit and high treason, requires two witnesses 
upon the in<iictnienl and at the trial, and the 5 and (> Kdw. ii. 
c. II. which, in all treasons, requires tluit the witnesses, if living, 
shall be examined in person at the trial in »)pen c<»urt, are not 
alteii'd as to petit treason by 7 Will. 3. c. 3. 

So /. 0. However it w'as(/i) agreed inSir.)ohn Fen wdek’s case, 
that the inlorination of a witness taken uj>nn oath before a justict? 
of peace, bi?ing joined with tin; <‘.videnc<? <»f one other witness »»nly 
r/iv/ rotr, coulil mU, in the <n'dinary course of justice, amount t«» 
sufiicient evitlenci’ within the 7 Will. 3. which requires two wit- 
nesses in high treason ; and therefore it was thought necessary to 
proceed in tliat case by bill of attainder in parliament, whose 
power can be restrained by no rules but those of natural justice. 

Hut wherever the overt-act of the treason is the assassination 
or killing of the king; or in any attenqtt upon his life, or upon 
his person, whercl)y his life may be endangered; the parties 
may be convicted upon the like evidence us if they stood chargetl 
with murder. — Vide vol. i. p. ly. 

As to the second particular, viz. How many witnesses arc re- 
quired on an indictment of perjury. 

On an indictment for pcrjuiy the evidence of one witness is 
not sufficient to convict the defendant ; because then there would 
be only one oath against another. •' To convict a man of perjury,” 
said C. J. Parker, in Queen r. Muscott, (10 Mod. lUS^ ” there 
must be strong and clear evidence and more numerous than the 
evidence given for the defendant.” It docs not appear to be laid 
down that two witnesses are necessary to disprove the fact sworn 
to by the defendant ; nor does that seem to be absolutely requisite. 

Hut 


(ff) A collateral 
fact not lending* 
to the proof of 
the uvcrt-acts 
ina^' be proved 
by one witness, 
lifter, 

Salkeld, 664. 
IHT Holt. 
Vau):httit*!i Case, 
.S Si. Tr. 17. 


I*'«»stei, $.1?, 


(f») 4 St. Tr. 

h Si. ir. 17. 
Siilkciti, dn4. 
Tobler, *24y. 
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But at Jeast one witness is piot sufficient, and, in addition to his 
tes rifn onjr, some Other independent evidence ought to be ad* 
duced. (1) 

As to the Third Point, viz. In what cases the depositions of 
witnesses taken out of court may be read in evidence. 

f Sect. 1 £. By the statute 1 and 2 Philip &i Mary, c. 13. s. 4. 
" Justices of the peace, when any person is brought before them 
" for manslaughter or felony, or suspicion of manslaughter or 
" felony, being bailable by law, shall,, before atay bailment or 
** mainprise, take the examination of the said prisoner and the in* 
** formation of them that bring him of the fact and circumstances 
thereof ; and the same, or as much as may be material thereof 
" to prove the felony, shall put in writfhg before they make the 
** said bailment; which said examination, together with the said 
** bailment, the said justices shall certify at the next general gaol- 
delivery to be huldcn within the limits of their commission.” 

Sect. 13. By 1 and 2 Philip 8 c Marj^, c. 13. s. 5. “ Every 
** coroner upon any inquisition before him found, whereby any 
** person or persons shall be indicted for murder or manslaughtci, 
or as accessary or accessaries to the same before the murder or 
** manslaughter committed, shall put in writing the efiect of the 
evidence given to the Jury before him being material; and as 
** well the said justices as the said coroner shall bind all such by 
** recognizance as do declare any thing material to prove the same, 
** to appear at the next general gaol-delivery, and shall certify as 
well the same evidence as the recognizance in writing, &c.” 

*j* Sect. 14. By 2 and 3 Philip & Mary, c. 10 . “ The said jus- 
" tice or justices, before he or they shall coininit or send sUch 
prisoner to ward, shall take the like examination of the prisoner 
** and the information of those who bring him, and shall put the 
** same in writing within two days after the said examination, and 
the same shall certify in such manner and form, and at such 
** time as they should and ought to do, if such prisoner so coin- 
initted or sent to ward had been bailed, &c.” 


(0 Kelynge, 55. 
Snm.S(iS, 263. 

1 Levitu, ISO. 
Salkcld, «81. 

S Kcble, 19. 
VideC. EUs. 
901. 

Dalton, c. Ill, 
tl9. 113. 

Sam. 96t, S63. 
<() Sum. 869, 
863. 

(m) Supra, c. 9. 
acet. 31. 


't' Sect. 13. It seems (t) agreed, that the examination of an in- 
fonner taken upon (A) oath, and (/) subscribed by him cither before a 
(m) coroner upon an inquisition of death in pursuance of 1 and 2 
Philip 8 c Maty, c. 13. or before (w) justices of peace in pursuance 
of 1 and 2 Philip & Mary, c 13. and 2 and 3 Philip & Mary, 
c. 10 . upon a (o) bailment or (p) commitinent for any felony, may 
be given in evidence at the trial of such inquisition, or of an in- 
dictment for the same felony, if it be made out by oath to the 
satisfaction of the court, tliat such informer is ( 9 ) dead, or unable 
to (r) travel, or kept (s) away by the means or procurement of 
the fH-isoner, and that the examination offered in evidence is the 

very 


8 JonrSp 55* (n) Sc« the liuoka aboTP cited ; but 9 Jon. it is adjudged that depositions before a 

coroner may be read, but said that those taken before a justice of peace can in no case be re^d. (o) Sup. 
c. 15. s. 59, 6Up 61. (/O Supra, c. 16. s. 11. (y) K^iyuge, 53. 1 LeVinzp 180. 1 Hale, dO.^. 

8 Kebie, 19. Summary, 9G3. (r) Kcly. 55. (») Kely, 55. In Harrison's Case, 5 State Trials, 941. 

such an examtaatioii was read in evidence, upon proof that the witness hud been enticed awa^*, though it 
did not directly appear to have been done the procurement of the prisuiu r. 


(I) Philips on ETidcncr, c. 7. 
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yerjtame (t) that was sworn before the coroner or jnstii^# with- (t) K^iy. ss. 
out any alteration whatsoever. * * K«bie,i9. 

Sum. S6S. 

Sllsie««84^te5. inatp,50!h 

i* Sect, 16. But in petit treason, these depositions, it is saidf Foster, 337 . 
are not sufficient to convict the offender if the party be living, 
although he is unable to travel, or is kept out of the way by the 
procurement of the prisoner. 

Sect. 17. It hath been (u) adjudged, that it is not sufficient to MKely.M. 
authorise the reading such an examination, to make oath that the 
prosecutors have used all their endeavours to find the witness, * 
but cannot find him. 

Sect. 18. Also it hath been (jt^ adjudged, that depositions taken (x) « Rall.4fi0. 
before a coroner upon an inquisition of death iu/ter visum corporis, m. 
cannot be given in evidence upon an ajipcal for the same death, J 
because it is a different prosecution from that whei ein they u ere ' 

taken. 

Sect. 19 . There are many ( I ) ( y) instances in the reigns of queen (v) Fou. m t. 
Elizabeth and king James the "First, wherein the depositions of 
absent witnesses were allowed as evidence in treason and felony, iVuiu. of Nar> 
even w’here it did not appear but that the witnesses might have folks Trial, 84, 
been produced vivtt voce. 

Udal’a Trial, <ol. 148, 149. Earl of Ehcx'» Trial, fol. 1136. Sir Walter Raleigli’s Trial, fol. 181, 188. 
and the like w,ui admitted in Uic Lord Audles’s Cav ,oii uii indictiucut for a lape on his owa lady, 1 St. 
Trifls, 868, U69. 1 Kushwortti, Strafford, nil. 8 II. .986 to &,>l. 

Serf. CO. And it was adjudged in (z) the Kail of Strafford’s 
trial, that where witnesses could not be produced viva rocc, by ♦ 
reason of sickness, &c. their depositions might be read for or 
against the prisoner on a trial of high treason, but not where they 
might hast* been pioduccd in person. 

Sect. 21. And it was admitted (n) in the Lord Stafford’s trial, (o>8St.Tr. 
that the depositions taken by a witness before a justice of the 
peace might, at the prisoner’s desire, be read at the trial, in order i stTr.lni.' 
to take off the credit of the witness, by shewing a variance 
between such depositions and the evidence given in court viva 
voce. 

Sect, 22. And for the same reason it seems (&) agreed, that 
where a witness at one trial vaiies fiom liis own evidence at g ccacct- it- 
another, in relation to the same matter, such variance may also 
be given in evidence to ’invalidate liis testimony at the second 
trial. 

Sect. 23. But it is (c) said to have been adjudged in Paine’s ft) Soik. 8 Bi. 
case, in the seventh year of William the Third, by the court of sup. «tt. 3. 
king’s bench upon advice with the justices of the common pleas, 
upon an indictment for a libel, that depositions taken before a 
justice of peace relating to the fact cannot be given in evidence, 
though the deponent be dead ; and that the reason why such de- 
positions may be given in evidence in felony, depends upon the 

statutes 

(1) These instances, it is conccired, when examined, will not warrant the continuance of the practice. 

VOL. It. Q Q 
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earam Gould 
and Groie* Jus- 
tices* 


(/■) l^Viiicr 
Abr. 118. 
(/r)4St.Tr. 

9 8t.Tr. 161. 

Weatbecr's 


statutes of Philip aud Mary; and that diis cannot be extended 
^8eeRei«. farther than tlie particular case of felony (^. But in the report 
“•weMTerm of this case in (e) Fifth Modem it is ssud that the reason why 
<c) 6 •'njp, such depositions could nut be read, was because the defendant 
Vide Rushw. ’ v^s not present when they were taken, and therefore had not the 
8^ord,5S4to benefit of a cross-examination. 

* St. Tr. 4S0. 4 St. Tr. S61. and S Roll. 4(i0, 461. 

WMde^*!** ^ Sect. 24. And it has boon held, that an examination of a 

Case! Cro.’Law, person murderously wounded, taken by a justice of the peace, at 
the puor-housc of the parish, on oath,*aud regularly signed, but 
leHi'Se'la” absence of the prisoner, cannot be read in evidence on the 

the Old Bailey, Subsequent trial of the prisoner for nn|rder, for it is taken (*\tra- 
8 ept« SeM._i79l. judicially, and not as the statutes of ^ilip and Mary lUrect, in a 
" " case where tlic prisoner is brought before him in custod), and he 
has the opportunity of contradicting or cross-examining as to the 
facts alleged. 

i* Sect. 25. But the depositions thus extrajudiaally taken may 
in the particular case of murder be read as the dying declarations 
of the deceased (J") if in extremis (g), or in such a state of 
mortalit)’ as to render the apprehension of approaching dissolu- 
tiw probable (A). 

^0 Si. Tr. 501. (h) CiiHt s in ('town Lavt , 397. 

, f Sect. 2(). So the depositions of an accomplice taken by a 

justice of the peace in the presence of the prisoner, pursuant to 
the statutes of Philip and Maiy, may be read in evidence on the 
trial of the prisoner, if it be proxed that the accomplice is dead. 

Sect. 27. But in Fenwick’s case it was (i) agreed, that the evi- 
dence given by a witness at one tiial, cannot in the ordinary 
course of justice be made use of against a defeiulaiit, on the death 
of such witness, at another trial. 

Sect. 28. Also it seems clear, that depositions taken in the 
spiritual court in a cause of divorce of a forcible marriage cannot 

bo given in evidence upon an iiidictincnt for such marriage on the 

3 Roll. Xb. 679. statute of 3 Hen. 7. c. 2. — I'or it is a geneial rule, that dep«»- 
sitious taken in a court not of record shall nut be allow etl in 
evidence elsewhere, though the witness be dead. 

As to the FoiiRTtt Point, I'iz. In what cases the confession 
of a prisoner may be given in evidence. 

Sect, 29. It seems that the confession of the defendant himself, 
taken upon an (A) examination before justices of peace, in pursu- 
ance of tbe statutes of Philip and Mary, upon (/) a bailment or 
(m) commitment for felony, hath always been allowed to be 
given in evidence against the party confessing. 

i* Sect. 30. It seems also that the confession of the defendant 
himself taken by the common law upon an examination before a 
secretary of state or other magistrate for treason (m), or other 
crimes (o) not within those statutes, may likewise be given in evi- 
dence against the party confessing. 

Sect. 


(04Sl.Tr.26b 
to 373. 

Sup. a. 9. 

1 Sid.33S. 
8Ki!blc,384. 

"Welch’s Cue, 

3 Hale, 386. 

1 Hawk. c. 43. 
IJt. Rep. 167. 


(k) Sum. 103. 
19& 363. 364. 
t Haie,S04. 
SSt.Tr. 16.131. 

(l) Ante, c. 16. 
«. 11 . 68 . 

<m) 1 St.Ti.a9. 
186.964. 

(N)Ke|y. 18,19. 
(«) 6 Mod. 164. 
3 Si. Ti. 436. 



Ch.46. 


OF*EVlDENCE.‘ 595 

“t* 51^/31. So also the confession of the defendant himself, 
made in discourse with private persons, hath always been allowed 8r*FnuiciaVi>.’ 
to be given in evidence against the party €a>nfcssiiig. » St. Tr, 68. 

i* Sect. 32. But it is agreed that the confession of one person t State Tr. 865. 
cannot be given in evidence against others. Butsee ihocon- 

trary practiHi'tl 

in £Uis*« Case, 1 St* Tr. S41. nirocknmrion's Ca«^, 1 Su Trials, 03. 78. Duke of Norfolk’s Chnc, 1 St. 
Triab. £arl of Essex’s Ctae, 1. St. Trials^ 198. Sir Wnitrr Raleigh's Case, 1 St. Tr. *15. 

Sect» 33. It seems also tliat the confession of a prisoner Sum. *65. 
taken by a magistrate on an examination and reduced into writ- * Hale, 285. 
iug cannot be given in evidence until its identity be proved ; for 
a confession being the jtrougest proof of guilt, requires the 
highest authenticity. 

i^ Scct. 34. And as the human mind under the pressure of ca- WnirickshaU's 
lamity is easily setluced, and liable^ in the alarm of danger, to ^ 
dcknowledge indiscriminately a falsehood or a truth, as dilfereiit jlJ’ ** 

agitations nia^irrevail, a confession, whether jiiadc^ upon an 
official examinKoii or in discourse with private pt^isons, which 
is obtained from a defendant either by the Haltery of hop4‘, or by 
the impressions of tear, however slightly the emotions may be 
implanted, is not admissible evidence ; for tlie law will not |jiif- 
fer a prisoner to be made the deluiied iiislrnmeiit of his mt'ii 
conviction. 


+ Sect. 35. It also seems clear, that if llu! confession of a pri- Bull. N. P. 242. 
soncr be taken upon oath, it cannot lie read in evidence against 
him. (1) 


i- Sect. SG. But it is ailjudged, that if any facts arise in coiisc- Ma\ey’iCaM-, 
qiience of even such a confe.ssioii, they may Ik? given in evidence ; 
because they must ever be iinmiiiably the same, whether llu* 
confession which disclosed them be true or false ; and Justice 
catiiiot Slider by their adiiiission. 'riur truth of these contingent 
facts, however, must be proved iiidepedeiitly of, and not coupled ‘ 
with, or explained by, llu* conversation or confession from which 
they are derived. 


+ Sect. 37. But if a confession be voluntarily made and regu- Fbher's Case, 
larly proved on the trial, it is sufficient, if the jury believe; it to 
be true, to convict the pri.soiier without any corroborating evi- 
dence to support it. But a confession d<ies not amount to a 
conviction until the party plead //a/ in open court ; for the 

trial of the confession must be by the petit jury. 


Law, 886. 

GUb. L. £. 137. 


i* Sect. 38. So also of a person who by means of an extorted, R«t «. Lock- 
and of course inadmissible, confession, is discovered to have 
purchased stolen goods, may, notwithstanding he was discovered 
by means of such confession, give evidence against the principal 
felon. 


t Sect. 39 . But it hath been determined, that if a prisoner be R*!* B- 

taken 

mxcii Summer 


Assuef, 1791, on a case reserved by Mr. Justice Wilson. 

(1) In die King v. Smith, where the coiifcssioii in point of fact, the priBoner was not sworn, 
purported on the face of it to be taken on oath, 1 Starkic, 242. 

Mr. J. Le Blanc refused to receive evidence, that, 

* QQ2 
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(«) S Mod. 


before a magistrate on a char^re of felonjr, and op his esa** 
minatiou make a voluntary confession, vibich the magistipte re-* 
duces iiifo writing, and afterwards reads it over to the prisoner, 
who answers '* it is all ti ue enough,” but refuses to sign it, such 
written confession may be read in evidence, though not signed 
either by the prisoner or the justice ; for a confession under such 
circumstances is admissible at common law, and the statutes of 
Philip and Mary^ make no alteration whatever respecting the ad- 
missibility of evidence: and accordingly in Xoper’s Cose, (a) 
the prisoner’s confession taken down befotp the privy couned but 
not signed by him was admitted in evidenee. 


^)5Mod. -f- Sect. 40. It (A) seems an establujmd rule, that wherever a 

T^. man’s confession is made use of agaiflPliim, it must all be taken 

Tbrockno^** together, and not by parcels. ^ 

triiil. « 

Jesfshire** t secms to be agreed, that as Uie statutes of 

CsM, Cases C. Philip and Mary positively enact, that the justices of peace 
^ 184. shall take the examination of the prisoner and reduce the same 

writing, the court \i ill presume that the confession of a pri- 
TrowUm’t c^*, souer was reduced into writing ; for die law presumes that every 
£asi«r Term, man does his duty until the contrary be proved (r), and will not 

t^Vliwr, 119 ^ testimony of such confession to be given until it be 

rl pi^ed that it \i as not put into writing as the statute requires ; 
988. for it is a general rule, that no parol evidence of any fact shall be 

S*WUl%74!***' admitted where there is written evidence of such fact ; for writ- 
ten evidence speaks for itself, is liable to no perversion or inip- 
construction, and is more accurate than memory can be, which is 
uncertain and fallible. 

Stoffwa Lfia Sect. 42. But if a confession be not taken in writing, parol 

1790, testimony may be given of it, and the prisoner thereon convicted, 
brfora the although it is totally iincprroboratcd b} any other ev idcnce. 


led rule, that wherever a 
Hiim, it must all be taken 


8 0eo. 1. U. K. 
1« Vhier, 119. 
(e) Bull. N. r. 
998. 

Ateux «. Aiuel. 
S Will. 87A. 


Hnll’aCaae, 
StuHterd Lcsit 
Aediet, 1790, 
before the 
Judges. 

(d)Kelynge, 18 
Sub. c. sect 


<d)Kelynge,i8. "f Sect. 43. Also it was (d) holden, that two witnesses of a 
acek confession of high treason, upon an examination before a justice 
1 Hale 804. peace, were sufKcicnt to convict tlic person so confessing. 

9 And.'^.‘ within the meaning of 1 Edw. (>. c. lU.and 3 and (> Ktiw. f). c. 1 1. 

SIiuk95. whidi required two witnesses in high treason, "unless the of- 

fender should willingly without violence confess the same but 
this is remedied by 7 Will. 3. c. ‘>.(1) vviikli lequires two wit- 
nesses, " unless die patty shall williiigl}, without violence, in open 
court confess, &c,” 

As to the Fifth Point, viz. Of parol evidence; and how far 
hearsay sliallubn admitted. 

^ ^ aeems (e) agreed, that what a(/) stranger has 

803. heett^ieard to say is in stiictiiess no manner of evidence either 




Su Tfji SB* (J^ Vld« 5. 


M^efideneaTIbrwy pdiMiiL^iQepitopmwike , 
fwi-iiiru l«id lii" Ait midtefita %ie ei||ri-«cU 
Smt iW be b/M 

withiUdBtig ^ adRMilon of apj sttcb oMsfestton 




as to coUmtetal matters i no confession, unless 
made in omd conrt. wIM ba Fraiicia*« case was 
detemined to mean a|mit «be arraigtiiiient of the 
party, can be a sudictent gjKMiiid for a conviction in 
Ireasuo. Foster, t40 to <44. Fraticia's Case, 
6 Sta Tr. 68. Wtliis’s Case, 8 SL Tr. <54. <55. 
S8t« 96S* Sed vide Berwick's Cmc, Foster, 11. 
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for or i^^ost a prisoner, not only because it is not upon oath, > 

but also because the other side hath no opportunity of a cross- 
examination ; and therefore it seems a settled rule, that it shall 
never be made use of but only by way of inducement ^ ^ 

illustration of w'hat is properly evidence. Irols, ss5. 

^ ^ ^ 5S8. SS*. SSSi 

^ 41 1/ 415. 3 State Triali, 144, 145i S09. SIO. 

Sect, 45. Yet it seems, (s) that what the prisoner had been (*) 4 St. Tr. 53. 
beard to say at another time, may be given in evidence for him, ***' 

(1) as well as againirt(a) liim. (a>Vidc«ip. 

bCCt. 3« 

f Sect. 4G. And also, (4) what a witness iialli been heard to (5) t Ifnlo.rsa. 
say at another time, may be given in evidence in ortler cither to » *W. 

invalidate or contirm tbo'^^imony which In* gives in court. , 

f Sect. 47. In the castXf murder also, what tlic deceased was Rex •. Ely. to* 
heard to say after the mortal wound was given, and in the extre- ^ King. C. J. 
iiiity of death, may be given in evidence on the trial of an indict- ciu«Cro.*i*w 
inent against the murden.*r. sdedics^ ’ 

397. 3 Durr. 1S53. 

i* Sect. 48. So also in ejectment, where a will was produced riymcro. Lit* 
on the part of the plaintiA', subscribed by three witnesses, two 
of w liotii were dead, and the- tliirtl witness on her t'ross-cxjwi- 
nation swore that while she was attending one of the dccelmid 
witnesses in his last illness, and about three weeks before his 
death, he pulled the will in question from his bosom and acknow- 
ledged and declared to her that tlie said will was forged by him- 
self, this was held good evidence, 

+ Sect, 40. But the declaration of a convict at the place of ex- Dnimmoml'* 
edition cannot be given in evidence as the declaration of a d}ing CuwC. 
man ; for the principle upon which these declarations are re- ’ 
ccived is that the mind of the *p^>rson dying, impressed by the 
aweful idea of approaching dissolntionr acts under a sanction 
equally powerful us that which it is presumed to feel by a solemn 
appeal to God upon an oath ; but an attainted convict is not an 
admissible witness even on oath. 

As to the Sixth Point, viz. Of written evidence; and whe- 
ther similitude of hands shall be admitted. 

't' Sect. 50. It is observable, that similitude of hands with 
other circumstances, in (r) Algernon Sidney’s case, was ruled to (e) 3 State 
be good evidence of his having written a paper charged against Trial*, Cts.titf, 
him as an overt-act of high treason : yet in the trial of the saVnii j^(f*«^**** 
(d) bishops, the court was divided in opinion, whether similitude to 767. 
of hands were evidence of the defendants having signed die pa- 
per charged against them as a libel ; and the parliament having 
declared an opinion, in the reversal of Algernon Sidney’a Idftam- 
der, that comparison of hands is no evidence of a.inan’8 hand- 
writing in criminal cases, it seems to have been generally holden 
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Attofiiey 43 e* if uow settled, that there is no distinotion, in this respect, bemeen 
iief!ri«.lieMcr« eivil and criminal cases, and that a prosecutiMr nu^, widiout 
^ut, t Term baving given notice to produce the original writing, give attested 
Bep. * 01 , copies, or, if no copies are taken, parol evidence of it in evidence; 

and on thb ground parol testimony of a bill of exchange has been 
admitted on an indictment for forging it, on its being provetl to 
(«> AteUs’acsfe. be in the prisoner's possession (a), so also an attested cop^ of 
Cam C. L. *41 . a letter directed to a prisoner, containing a challenge, may be given 
{b'i Gordons evidence on a trial for murder, if sufficient proof be laid before 
MM, Caw* C, the court to raise a presumption that tiie original reached his 
L. «4ft. msu. hands (b). 


i* Sect. 65. It is also a general rule, ffiat copies are admissable 
(e) 3 Salk. 154. evidence wherc the originals are of ajtoublic nature (c); as the 
Doug. 569. journals of the two houses of parliamri^ (d) ; the transfer-books 
(«) boug.57*< the East India Company (e); the poll-books of an election 
(y*) 1 Stra. 387.. the City books of the boundaries of public markets (g) ; the rolls 
® court-baroii (A) ; the customary of a manor (t); the parish- 
247 . ’ ' * register of christenings, marriages, and burials (Jc ) ; the public 

(i) 1 Term Hep. books and papers of a corporation (/); the daily-book kept by 
Sir. 1073 clerk of the papers of the prison of Newgate (/«). 

SalkcM, *81. Sed «id« Bull. N. P. 847. <<) 1 Str. 93. 401. (m) Catei C. I.. 330. 


(n)sstra 1005. fjpSert. fi(). It is also a general rule, that where it is necessary 
634*^*”"**^*** prove that a person is in a public capacity, as an officer of the 
(p)3TFrmR(>|i. post-uffice (//), a funner of the post-horse duty (o), a beneticed 
9.15. cteigynian ( p), an attorney (q), an excise or custom-house officer 

“ captain of a man of war (s), a constable (/), it is sufficient to 
<i) Cate* Cro. shew that they acted upon the occa.sion as officers in their respec- 
I.. *70, pMi$. tivc capacities, without producing the written instrument by which 
(0 oSdoo'®’ severally appointed, 

case. Cam C. L. 41*. 


(u) Co. litt. 6. 
J 18. 187. 

8 n. Ab. 686. 
3 Hale. *79. 

* Von. 79. 

* Terni B^p. 
865. 

4TenBB«p. 

. 679. 


(x) Riqria. t. 
und the mum 
{Miiat «u ad- 
milted in Field- 
Ingfk Trial, St. 
Tr.vol. 4.7.754. 

Hat V. CKviger, 
STermKcp. 
* 63 . . 

& P. * Lord 
ma/ok 75*. 


As to the Eioiith Point, viz. Whether husband and wife 
may be witnesses for or against one another. 

Sect. 67 . It seems (m) agreed, that husband and wife, being as 
one and the same person in ntfeetion and interest, can no more 
give evidence for one another in any case whatsoever than for 
themselves; and that rcgulaily the one shall not be admitted to 
give evitleiice against the other, nor the examination of the one 
be made use of agaiii.st the other, by reason of tlic implacable 
dissension which might be caused by it, and the great danger of 
penury from taking the oaths of jH'rsons under so great a bias, 
aim the extreme hardship of the case. 

Sect. 68. And therefore it hath been (a) adjudged, that the 
husband cannot be a witness against the wife, nor the wife against 
the husband, to prove the first marriage, on an indictment on the 
statute of 1 Jac. I. c. 11. for a second marriage. 

i* Sect. 69* So also wherc a settlement was claimed by a person 
as the wife of J. W. and after a proof of a marriage in fact, the 
wife of J. W. was called to prove a previous marriage to her, the 
wife w as rejected as an incompetent witness, because her evidence 
went to criminate her husband by prosing him guilty of bigamy. 

+ Sect, 
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•f Sect. 70. So also if » husband be charged with having con- Field «. Cartb, 
ceided his effects as a bankrupt contraiy to 5 Geo. 2. e. SOi his Cowp. 8Stf. 
wife cannot be examined as to any thing that may tend ^i^criii^ 
nate him. 


71. So also it seems, that in questions between other mile. Hill, 
parties, the evidence of a wife shall not be admitted, if it directly S Str. 109S. 
tend to charge or criminate her husband ; but she may give evi- 
dence touching his estate. 

t Sect. 72. So in an information against two, one for peijury, SM. STT. 
and the other for subornation of perjury, in swearing, on the trial ^ K«ble,d03. 
of an ijectnient, that a child was supposititious, the husband of 
one of the defendants w^ admitted to give evidence of the birth, 
but his testimony as to flh subornation of peijury was rejected. 

‘h Sect. 73. Hut no other relations, as parent and child, brother Co. lit. 6. 
and sister, &c. are excused from giving evidtmee for or against 4s. 
each other. * ^‘*** 


Sect. 74. And some exceptions have been alloweil to this ge- (i)SuteTr. 
neral rule in cases of evident ncessity. As in the Lord Audley's *• ** 

case, (z) who held his wife’s hands and legs while his servant, by 
his cominaiid, ravished her; the wife was admitted to give evi- Rnshw. Collec* 
dence against him. I^rt *. 

lUit ihi.^ casic is duiieil to L>q law^ Kayiu* 1* 


Sect. 7.3. So also where a man is indicted for a (t/) forcible (a)Cro. Ca. 
marriage against the (/>) purport of 3 Jleii. 7. c. 2. the wife may 
be admitted an evidence against her husband. vu?.V AMn 


3 Kvtik*^ 19 J. (ff) See Fetonifs by Slatutei bk. ]• 


‘|- Scv/. 7G. And it .seems also, that on an inciictnicnt for a for- IU*% v* Perry, 
eiblo marriage^ the >vife is an adini.ssable witness for Iiei liu.sband; 1794. 

as to prove that the clopemenl and marriage were voluntary and 
not forced. 


Sec/. 77« So also where either a husband or wife have cause to 
demand (c) sureties of the peace against the other, each may give 
evidence against the other of the cause ou which such sureties 
arc demanded. 


(0 Siic Bk. 1. 

•• Siirviy of lli« 
Peace,*' 

Hull. 110. 

Sre liexti. Mary 
Mead, 1 Burr. 
54^. 


f Sec/. 7S. So in an indictment against a husband for an as- 
sault on his wife, the wife is an admissible witness against him. 


Kcx Ajsir, 
1 Sim. 633. 


See/. 79. But it does not seem to he clearly settled^ whether 
a wdfe may be admitted as a w'itnoss against her husband in high 
treason. 


H^ni. 1. 

1 Brownl. 47. 
1 Ii«lc,301.' 


he 


As to the Ninth Point, viz. Whether a judge or jii^pr may 
a witness. ' 


Sec/. 80. It seems (d) agreed, that it is no exce|>Uon against a (H)s St.Tr. 
personas giving evidence either for or against a prisoner^ that he 
is one of the judges or jurors who are to try him. And iti the ^ 
case of Hacker, two of the persons in the commission for the * 

trial came off from the bench, and were sworn and gave evidence, 
and did not go up to the bench again during his trial. 

As 



ip ' .Kotfmsmm- . 

. tli» TsN,TH.PpiifT» w. Wlpther a cowaaal or aftom^ 
piay be a witnMS. 

lioduy «.Tal* >f> Stct. 81 . It is a rule of law that counsel and attomies ought 

permitted to give evidence of any facts communicated 
to them by their clients in the practice of their profession ; for 
that it is contrary to the policy of the law to permit any person 
to betray a secret with which the law has intrusted him : but this 
is to be considered as the privilege of the client, and not of the 
counsel or attorney, and is confined to such fects as have been 
Communicated to them respectively in ‘receiving professional in- 
struction in the cause in which they are retained. 

Biill.N.P.se4. *1' Sect. 82. A counsel or attorney therefore may give evidence 
of facts which they knew before they there retained. 

Bdll. N. P. fSS. t Sect. 83. So also a counsel or attorney may be called to prove 

a fact of which they might have had knowledge without being re- 
tained in the cause ; as whether a deed erased was ever in a dif- 
ferent plight; for that is a fact of their own knowledge, but they 
cannot disclose a confession of their elieiit concerning it. 

Dor 0 . An* *1’ Sect. 84. So also if a counsel or attorney be witness to a 
^rew>,Cowp. deed produced in the cause, he shall be examined as to the true 
*** tiu^ when it was executed. 

Stes. itsit. i* Sect. 85. So also on an indictment for pel jury in an answer 

Cow ^B 46 **** *” chancery, if the defeiidantN attorney was with him when he 
Kf|riaDl|;.*7i7. oaths, he may be called to prove the identity of the per- 

son for this is collateral iiialter. and not communicated to him 
by his client profc^sionally, but a fact which he might have known 
from his own obseivation. 


Cobd^ntt). Koiio 
drit'k, 4 Term 
llc^p. Ul. 


Sect. 8(). So also an attorney may be called to give evidence 
of facts commiiuicateil to him in a conversation between him and 
his client touching the justice of his suit after a compromise of 
the suit;^ for the purpose of the suit having been obtained, the 
coiuinuiiication was not made by way of instruction for con- 
ducting his cause. 


WiUoii i>. Kni- ‘SiYt. SJ. And this privilege is strictly confined to persons 
acting in the situation of attomies or counsel in the cause; and 
tlu'iefore if a person consult with an attorney as a friend, such 
attorney may be culled upon to dischisc the facts which came to 
his knowledge on such consultatiuii ; but if he be consulted as 
attuiiiey, lie cuiiiiut disclose facts communicated to him in any 
case whatever. 


CvMrllaw* 'I* Sect. 88* So also this privilege of secrecy docs not extend to 

odier professions, as physicians, surgeons, &c. 

PucBcm ul Kingslou, li State Triati, VIA. 


txViu. Abr.JS. *t' Sect, 89. Hut a clerk attending upon a grand jury sliall not 
he allowed to reveal that which was given in evidence before the 
inquest. 

As to the l£u:v kn ni Point, viz. How far an accomplice may 
be a witness. 

Sect. 



dViWtIMHitt.' 

Ittaabocarioiig muad(«%lkat it i»'til»‘^nfleptiMt 0i)i8b1>;M, 
aigiinst a witiieM tbat he hath confess^ htniself gu9^bf tiw same 
crine, if be have not been (6) indicted for it; for if no 
pUces were to be admitted as witnesses, it would be generally }m* s St. Tr. tst. 
possible to find evidence to convict the greatest offenders. 

OVOs oo9a 

4 St. Tr. Its* 53* 1 Hales SOS. S04s See HaleTs opiolon 10 Oie eontrar j aigunidOa 1 St. Tr. 724. and 
Bracteos 118. (4> 1 St Tr. 9d. S St Tr. 501. 


•Sec/. 91. Also it hath been often (c) rnled* tliat accomplices 
who are indicted, are good witnesses for the king, until they be 
Convicted. 

3 KebJe, 136. Vide ?oL 1. fol. 697. 


(e) 1 St Tr. 
966. 

4Sfa(eTr.lf. 

Kftl]nme,l7,ia. 

10Sta&lV.190. 


t Sect. 93. It hath also been determined, that a prisoner may 
be legally convicted on the evidence of an accomplice, though 
iinconfirined by any other evidence (rf). But it seems to be the 
general opinion, that unless some fair and unpolluted evidence 
corroborate and give \erisiuiilitudc to the testimony of an accom* 
plice, a person comicted under such circumstances ought to be 
recommended to mercy. 


i' Sect. 9^. It seems also, that an accomplice may give evidence 
before a grand jury against a particeps rnmim.% though such ac- 
complice be not previously admitted n witness for the crown, and 
was carried before the giaiid Jury bv a surreptitious and illegal 
order from tlie pri*>oii to which he had been coiiiiniitcd for the 
same offence. 

Sect. 94. Also it hath lieeii (c) adjudged, that such of the de- 
fendants in an luforniutioii against whom no evidence is given, 
may be witnesses for the otheis. 


Dr. Dodd'fi 
Gsto, Cftiet C. 
b. 147. 


(r) 1 Sid. 237. 
Vido Trial par 
Pais, 149. 
St>ic.40t. 

VI AMiac, 12. 
S«ivil, 34. 


Sect. 9t>- It hath been also (J ) adjudged, that where A. B. and (/•) u r, 
C. are sued in three several actions on the statute fur a supposed 
pel jury in their evidence coucernitig the ssi^ne thing, they may hu 
good witnesses in such actions for one anothc.. 


•j- Sect. 9(5. So also in an action of trespass, or in an informa- Suyer, 2S>o. 
tioii for biibery on the statute of ‘2 (ieo. (2. c. '24. u part iceps rri- **-^‘-^* 

mhiis is a good witness, though left out on purpose to enable liiiii 
to give evidence, and though a tecovery against the defendants in 
the action is a good bar, and in the iiiloruiatiuii a good discharge 
of himself. 


As to the Twelfth Poin r, viz . Whether a person attainted or 
convicted may be a witness. 

Sect. 97. It seems agreed, that a conviction, and therefore d (g) 5 ^lod. 16 * 
fortiori an attainder or judgment of (g) treason, (/i) felony, (/) 
piracy. (A) prannanire, (/) perjury, forgei'y, {m) o Euz. c. 14. and 
also a t;i) jiidginciit in attaint for giving a false verdict, or in con- Co. iJu. 6. 
spiracy at the suit of the (o) king, and also (/i) judgment for any ® B«l»trmlc, 

crime ^ Roll. Ab. 

oft6. (k) Co. Lit 6. (/) Ra\ 32. Infm. sect 22. 23. Supra, c. 37. i. 52. Co. Lit 6. Sum. 263. 
(la) Co. Lit. 6. Vide sup. c.'i.3. b. 2.>. 3.3 H. 6. b.y. 2 Ilale, 277. But Sum. 263, it is said in general, 
tliat one attaint of forgery cannot be a witness, fn) Co. Lit 6. 2 Roll. 684. (o) 33 H. 6. 55. 24 £• 3. 
34. Vide 1 Hale. 306. Sup. c. 43. s. 25. B. 1. tit Conspiracy,*' p. 449. Co. Lit 6. 2 Hale, 277. 
Dal Sam. 263. it is said in general, that one altaiiti of conspiracy caimot be a witness, (p) Thai it is not 
material whether surli judgment were actually earcuicd, 2 Salk. 689. 3 Inst. 219. 3 L^itis, 426. But 
Co. Lit 6. Kcly. 37, 38. Sunt 263. 2 Hale, 277. 5 Mud. 75, 76. seem to make tte execution of the 
jud(pnctit material. 



<r) t8di.tfe9. O') wbgtMMver to stand m the piiloiy.p) to be wjUpf or 
SLM.eta. b^ded« being in a co^ which had a (<) juriBcItction, are good 
Ti^poiat if causes of exception against a witness, while th^ continue in force. 

MlKW ® ftllCfVf 

6 Mod, tS, la. 7S» rs. Skin. 578, S79. Andttitnud.tturtbytliedviluid amonlawnofachjndgiDent 
ditridcf nnritafff, nnleM Uw naUueoftlieetiiiM boiafiunont. SLen4t8,4S7. (f)lMd.5t. 

Rnja. S8. 


0> Co. Xitt. 6. 
BaU.N,F.89t. 
(••)Gilb.I,.£. 
143. 

Prin. P* Im dS. 


(c) Bes«.Ford, 
^.690. , 


(}i) He* «. 
C'lotby, 9 Sflk, 
689. 


t Se^. 98. And as the common punishment inflicted on the 
crimen falsi was the pillory, it uras formerly held, that no man 
who had been set on the pillory, whatever might be the cause, 
^oould legally be a witness (t): but the rigour of this rule is now 
ntduced to reason (u); and it is now held, that it is the nature of 
the crime and not the species of punishment, which renders the 
party infamous and creates his disability of being a witness ; and 
therefore a person convicted of barratry and fined, is incapacitated 
from being a witness, although not sentenced to the pilloiy (x) ; 
but where the sentence of pillory is passed, if the crime beipf an 
infamous nature, it is not necessary that he should have actually 
stood there in order to render him an incompetent witness, for it 
is the judgment which creates the infamy, and not the infliction, 
of the punishment (y). 


Uavh'f Caw, 
Salk. 461. 


Walker «. 
Kearney, tStn. 
1148. 


i* Sect. 99. It hath been ruled, that a conviction of peijury 
doth not disable a man from making an affidavit in relation to the 
irregularity of a judgment in a cause where such person is a 
party ; for otherwise he must suffer all injustice, and would have 
no way to help himself. But it can only be read in defence of a 
charge, and not in support of a complaint. 


(0 iStTr.scs. Sect. 100. But it is (z) agreed, that no such conviction or jtidg- 
s St. Tr. 307. ment can be made use of to this purpose, unless the record be 
asi^’ 495 . ®ctually produced in court. 

4 State Tiiflf, ISO. Salkeld, 461. 

S 68 % 7 S Sect. 101 . Also it i^ a general rule, that a (a) witness shall not 

3*8t.Tr.’j87. asked any question the answering to which might oblige him 
1010 . to accuse himself of a crime ; and that his credit is to (6) be 

impeached only by general accounts of his character and reputa- 
StaAord" 605 . tion, and not by proofs of particular crimes, whereof he never 
«t Out. 551. was convicted, 

une «rH not sd. 

ittitled to iipcab to dear hinuelf. Nor are witneasca permitted to (pve evidence of their own infamy or 
turpitude. 3 St Tr. 487. 4tnal. 279. 2 Scaa. Cuaes 175- btra. 1148. Salk. 461. 689. (5) l^y. 
38. 3 St. Tr. 256. S80. 4 SU IV. l89. S St. Tr. 151. 267. 297. Bull. K. P. 291. 


lteav.K<iwarda, 1* Sect. 102. But on an application to bail a person accused of 
4Term lUp. grand larceny, the bail may be asked whether he has not stood 
in the pillory; for his answer in the affirmative cannot subject 
him to any punishment. 

<e) Co. lilt 6. Sect. 103. It seems clear (c) at this day, that outlawry in a per- 
1 Hale, 30.2. sonal action is not a good exception against a witness, as it is 

^"s'^take^?' ‘•S*****^ * juror, 
ties of 2 B. Abr. 675. seem* contrary. 


(d) Sup. c. 33. Sect. 104. It also seems clear, that a person convicted^ of felony 
•. 129. e. 37. who is admitted to his clergy and (d) burnt in the hand, is thereby 

re-enabled 

Id. Itaym. 370. 

aa ,Gudbs2^. Sty. 388. Kcly.38. Vent. 349. Skin. 578. 5 Hod. 15. 2 Sid. 5k* Hob. 8. 

* (I) Vuk ante, vol. 1. p. 449, 



011.46. dPli<h!bfiKCi 

rOii^bAtil^sd to be a witness ; for the burning in 'the Ikttid i>|Mnrae a 
at a statute pardon. 

jt* Sect. 105. But as a person convicted of petit larceny* not MscktodM'i 
being liable to be burned in the hand, was disqualified from Csm* t Wiia. 
being a witness, although be bad suffered the punishment inflicted 
on him* it is enacted by 31 Geo. 3. c. 35. ** that a conviction of 
“ petty larceny will not incapacitate a person from being a 

witness.” 

Sect. 106 . It seems agreed, that the lung's pardon of trcgsqn gnp, gf, 
or felony aAer a conviction or attainder* restores tlic paity to hu •.48,%. so.* 
credit. 

'f Sect, 107. And it is decided, that the pardon of a person IlHlfy's Ca««, 
convicted on the statute of 3 1 Geo. S. c. lO. for taking a false Crown 
oath tip obtain probate of a seaman's will* restores the convict to 
his competency * for that a pardon not only clears the ofleiice itself* 
but all disabilities incident to it. 

Sect. 108. Also It was holden by the late Chief Justice (y*) ( /*) * SalkcM, 
Holt, that the king's paidon will remove a man's disability to be pi 

a witness in all cases whatsoever, wherein it is only the cotise'* 47 . ***' 

qiicnce of the conviction or judgment against him* and not an (e) n. t.c.re. 
express part of the judgment, as it is in conspiracy (/r) at the suit think* tJi t 
of the king, and in perjury on the statute. But tliis matter (A) ttAMivictorrcm- 
seems not to be fully settled. •pinwy, perjuiy 

or forgrry, imy 

be • good wiinen, if pardoned. 1 Hale, .‘MI6. (A) Vide lup. r. 37. •. Af. 

Sect. 109 . But it is settled* that where a convict has been OoHry’* Cwe, 
panloned, and afterw’ards produced as a witness and objected to ^** 94 !**'* 
on the ground of his having been convicted, he must produce his ' 
pardon under .the great seal ; for that letters under the king’s 
sign manual are not sufficient, being rutiu r evidence of the king’s 
iutention to pardon, tliau a paidou itself. 

As to the Thirteknth Point, viz. How far an interested 
person may be a witness. 

Sect. 1 10. First, It seems to be an uncontested rule, in all ^ 

cases whatsoever, that if a peison is either to be a gainer or a 1 Sid! ur. 
loser by the event of the cause, whether such advantage be direct t Keb. 830. 
and immediate, or consequential only, he is incompetent to be a ^ 

witness. Loft. Glib. **i. 

m. « Atk. S89. Pc«r. Wmt. 839. 

f Seef. 111. Therefore a person who is bail for the defendant (0sst.Ti.9A3. 
cannot be a witness for him witliout consent (i) ; for as he would ^''iVnn 

become immediately liable 011 a verdict being given against the i’e*. 
principal* he is directly and immediately interested (Jk). 

•f Sect. 112. So also where an infant sues* his prochein ami Hopkii»». 
cannot be a witness ; for he is liable to the costs* and therefore * stn. 
immediately interested in the event of the cause. 

113. So also in an information on a penal statute, Rcsv. Tilly, 
where the informer u intitled to the whole or to part of the penalty , i Stn. ste.’ 
the informer is an incompetent witness* for he is directly interested 
in the event. 

+ Sect, 



^ Ol^/lSIllllKHC^'^ Bk.6/ 

> i* Sect* 1 14* for Aift rottoa a party itijtired canttot a 
witness on an indictment for peijoty on the statute of 5 Eliz. c*9* 
because the statute gives him ten pounds. 

i* Sect, 1 15. But by 27 Geo. 3. c. 29. ** The inhabitants of any 

place or parish are good witnesses, in actions on penal statutes, 
*' notwithstanding thU penalty be given to the poor, or otherwise 
" fbr the benefit of the parish or place, provided the penalty does 
" not exceed twenty pounds.” 

t Sect. 1 16 . By 1 Ann. c. 18. ” Inhabitants of a county may 
*^be examined as witnesses on indictments for not repairing 
” county bridges.” 

‘t’ Sect, 1 17. By 8 Geo. 2. c. 16. s. 15. " In actions brought on 
** the statute of Winton, persons inhabiting within the hundred 

may be witnesses.” 

By 54 Geo. 3. c. 170. s. 9* The rated inhabitants of a paiish 
are all competent witnesses in parish appeals. 

OmUN.P.fisr. i* Sect. 118. So also all those persons who by several arts of 
&ptiiut.N.P. parliament are intitled to rewards on the conviction of ofieiidcis 
* are competent witnesses, notwithstanding the rewards. 

Rmv. Whitney. I* Sect. 1 19* Sr.coNOLY, It seems also to be agreed, that a pei- 
Salk. 83S. son who is only consequentially interested in the event of a cause, 
is an incompetent witness. 

Sect. 120. It was formerly ruled, that he who by a slight had 
been imposed upon to sot his hand to a note foi more money 
than he uitcnded, was no good witness on an information for the 
same ; because the conviction might be a means to avoid the note, 
by being made use of by the party when sued upon^ as a motive 
to influence the jury, which cannot w'ell be prevciifed, though in 
law it be no evidence. *1* And some other cases of the same soi t 

(а) llrxv. Nu- have been deckled on the like principle (o). But it seems now 
m<,aStoi04S. to be settled, that to destroy the competenc;^ of a witness he 
« stn. iiM. niust- have an interest, and that where tlieie is influence onlj, 

(б) .iBor.t965. it shall only go to his credit (5). 

i* Sect. 121. As where an action was brought against a pci son 
for following a trade in a corpoiation without being a freeman, 
contrary to the custom of the corporation ; another person w ho 
had carried on a trade under the like circumstances could not be 
admitted to give that fact in evidence in order to disprove the 
custom, because, having been guilty of a breach of it, hq^would, 
in consequence of the custom being disproved, have exonerated 
himself from the liability of an action. 

i* Sect. 122. So also on an information where the statute of 
17 Guo. 2. c. 40. against embezzling naval stores, gives a moiety 
EnpiiwM. Nbi of the penalty to the informer, but leaves it in the discretion of 
Pno^ 95. such judge to inflict a corporal punishment in lieu of such penalty; 

yet if a witniws acknowledge on a voir dire that he expects a part 
of the pcmalty in case the defendant is convicted, be is an incom- 
petent witness, altliough his interest is only consequential on the 
penalty being recovered. 


Corpontlou of 
Carpenter» in 
Shrewnbury v. 
Haywoods 
Douglas, 


Rea Blaik- 


t Seci. 



Oh. 48. 

183* It seems to be clearly agreed,' shafl l«id Mm*. - 

not be takra to have such a consequential interest in the event of 
a prosecution as will destroy his competency, unless the judgment Bunn. 4 Bvir. * 
in the criminal prosecution on which he is examined may he given *t55. 
in evidence either for or against him in a civil action on the same 
subject; mid therefore it hatli been decided upon great delibera^. 
tion, contrary to former determinations on the subject, that.JimO - 
borrower of money on a pawn at usurious interest is a competent Bull. N. P. S88. 
wi||^8s, in an action for usury against the pawnbroker, to prove tap* 
not only the repayment of the money, but the usurious traiisac* 
tion, for the judgment in this action could not be given in evf* 
dence against him in an action to recover the money lent. 

i* Sect, 184. But if the lender of money, on such action being 
brought against him, produce a security, or prove the pledge to 
be remaining in his custody, it seems that the borrower cannot 
be examined to contradict this (n); and thereforu it has been de- (.«> 4 Pnrr.stS6. 
termined, that if it appear upon the voir dire of the borrower that 
he is a bankrupt and has not repaid the money borrowed, and 
obtained his certificate, he cannot be a witness in a yni iiim action 
against his assignee, notwithstanding he is ready to ridease to his 
assignee all benefit which may arise from the discharge of this 
debt in particular, and all claim to surplus and allowance in gene- 
ral, and notwithstanding the assignee has proved his tlcnnmd for 
the money lent under the commission. 

+ Sect. 183. Thibdly, But the interest to render a witness i Peer. Wmt. 
incompetent must be a certain benefit or advantage arising to him Rp,,. 

from the event of the cause, or a certain charge or loss to which loa. 
he may be liable ; for a future or contingent interest, or a future >34. 
or contingent loss which he may derive or suffer from the event 
of the causc,|^ill not render hint incompetent. 

+ Sect. 126 . Therefore on an indictment for forging a bank ^^**“'*‘*'‘ 
note, signed in the usual form by one of the cashiers, 8U'. viz. Cruwn 
" For the Governor and Company of the Bank of Kngland, VV . C. L, 9l>e. 

" L.” the cashier is a competent witness to prove that the nanin 
subscribed is not his hand-writing ; fur the cashier, by signing tlie 
note, does not make himself iniinediatcly responsible. 

f Sect. 187. Fourthly, A remote or trifling interest shall not 
destroy the competency of a witness. 

i* Sect. 188. And therefore it seems agreed, that it is no good 9 St.Tr. 334. 
exception against a witness, that he has a maintenance from the 
king ; fbr every one may maintain his own witnesses. 

i* Sect. 189. So also it hath been adjudged to be no good ex- i St. Tr. 793. 
ception against a witness, that he has received a reward for hav- s Pr. 
ing made a discovery of the crime to be proved against the Kdynge,iV.‘ 
prisoner. 

t Sect. ISO. Also it hath been (d) ruled to be no good cxcep- 
tion, that a witness hath the promise of a pardon or other reward ss.;. 693. 
on condition of giving his evidence, unless such reward be pre^ 3^T>.«9i,**9. 
mised by way of contract for giving such and such particular evi~ ^ 
dence, or full evidence, or any way in the least -to bias him to go^KdiyiiK, is*. 

beyond 4 St. Tt. tit. 


Maater* tern - 
f. Unytun, 9 
Term Kcp. 496. 





Votfmini^mv. 
Oieeftwood.l 
Sin. 1*9. 


1 Tarm Bcp.. 
MM. 


Dr. Dodd’s 
Case, Cana C. 
L.144. 

Loft. OUb. ««t. 
939. 

■BolLN. P.988. 

Bnaaell’t Case, 
CaieaC.Ii. 8. 






beyond die Imlii;' srfcich not beibg eMily avoided in pnanieeS or 
tlfreaCs of this itis certain that too great caudon cannht be 
. used in making diem. 

f Sect. 131. Fifthly, If a witness think himself interested, 
although in point of fact he is not, he should not he examined as 
a i^itness. 

‘I’ Sect, 138. Sixthly, But it is an established rule,4bat a per« 
•on who has signed a deed, or any negotiable instrument fo^b^ 
payment of money orjperformanM of a duty, shall not be permmed 
t6 give testimony to’ mrklidate it. 

f Sect. 133. Therefore it has been held, that the person whose 
name is foiged to a bond, cannot, on an indictment for the forgery, 
be admitted to prove that the name signed is not his signature, 
except he has a release from the supposed obligee of the bond. 

f Sect. 134. So also on an indictment for forging a receipt for 
the payment of money, the person whose name is signed to the 
receipt is not an admissible witness to prove the forgery. 


Rrav.RlMde«, *1* Sect. 135. So also on an indictment for foiging a letter of 
Pta^OM ftttomey whereby the prisoner transferred stock, the proprietor of 
CueiiC.L.^. stock is not a competent witness to prove tlie forgery ; but it 
seems, that he may be admitted to prove the amount of the stuck 
and the interest that was due. 


Waller «.Sliet- f Sect. 136. So where A. the indorsee of a promissory note, 
indorsed it to B. uho gave it up to C. in consideration of his 
bond given for the amount *of it, and on an action on this bond 
being brought against C. the defendant produced A. as a witness 
to prove that the consideration given for the note was usurious ; 
the court decided, that the indorser of a note, indep^lbdent of any 
question of interest, could not be permitted to prove a note void 
which he himself had indorsed. 

Bull. N. P.989, t 137. But where the person whose hand is forged is 

not directly interested in the question, he may be admitted to 
prove the forgery ; as in the case of Rex v. Wills, who was in- 
dicted for forging a receipt from a mercer at Oxford, the mercer 
having before recovered the money in an action against Wills, he 
was .admitted to prove tlie forgery. 

Seventhly, In criminal cases, witnesses though apparently 
interested are admitted from necessity. 

Sect. 138. As in4in indictment for a cheat, 1^ imposing on 
asik, 986. ^ spurious liquor as genuine port wine, A. B. is a compe- 

tent witness; for as such cheats are seldom practised except 
between the parties themselves, they would otherwise be com- 
mitted with impunity. 

Bexv. Moiic, i* Sect. 13D. So where the indictment chaiged the defendant 
Stn. 595. ^vith tearing a note in which thi defendant promised to pay so 
much to A. B. the payee of the note was admitted a witness, 
although it was objected that he was swearing to set up his own 
demand. , 


Sect. 
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i* Sect. 140. So also it is said, that if an indictaaeait'^aq^e the Pec Holt, Chkr 
defendant with having defrauded a Woman of a bond or note, by . i 9 

persuading her that he could secure the atfcctidns of a man she 
loved by a certain spell or charm, the woman i& a competent wit- 
ness, although her evidence tends to destroy the validi^ of the 
bond or note, by shewing that it was given for an illegal consi^ 
deration. > 

$ect. 141. Soon an indictment for an assault, the person Rev «. Fox, 
assaulted is a competent witness to prove' the assault, alUiough 1^*1* 
he has laid a wager that he would convict the defendant. ^ Hepfsr!"" 

i* Sect, 142. In an action also on the statute of Winton against Bull. N. P. S89. 
the hundred, the party robbed may himself be a witness. 

As to the Fcvktkknth Point, ti:. How far religious sec- 
taries may be witnesses. 

i* Sect, 143. It seems agreed to be a good exception that a 
witness is an infidel ; that is, os 1 take it, that he believes neither 
the Old nor New Testament to be the wftrd of God ; on one of 
which our law requires the oath should be adminiiteicd (a). 

bt* a witness, Co. lit. 6. and tlip construction wlikli Ilawitiiis has iuad« tipun this passnitc is warruitted 
bv tin* same autliarit>. 2 Inst. t79. 3 Inst. Itb. Inst. St'i. See aluo FU W, l>. c. 22. p. ii4. 

Br.ict. Its. But Lord Hale doubts wlK'thrr it be essential to the validity of an oatb, tlwt it should Ito 
taken upon the Old or New Testament, S Hale, V79. And it is now seltied, that all persons proles.iiif; 
to bcliese in a God, (hougli neither believing in the Old or New 'I t staiiieni, may lie witnesses, it sworn 
nciurdiiig to the ceremonies of tlieir own religion. 1 At. 21. 2 £q. Abr. 397. iWils. HI. Co. lit. d. 

note (2). Cowp. 389. 

+ Sect, 144. It has been determined, that a subject of the ’i 

Great Mogul, professing the Csentoo religion, sworn according * ' ‘‘ 

to the ceremonies of that religion, is an admissible tvitness ; for 
the Gentoos believe in a God as the creator of the universe, and • Atk. 4<>. 
that he rewalMs those who do well, and punishes all those who 
do ill. 

i* .Sect. 145. So also u Moor sworn upon the Koiati acrurdiiig Fackenon.isa 
to tlic ceremonies of the Mahometan religion, is u good wiliit'ss. hint*. 

i* Sect. 140. And it is said, that a heathen has been udniittod i Atk. 39. 
a witness. 

i* .Sect. 147. It hath also been determined, that a covenanter iiutiun «. Cole, 
who, instead of being swo^ in the usual niaiiiier by lading his i Vid. 6. ‘ 

right hand on the New 'i'estanicni and afterwards kissing it, 
takes an oath by causing the book to be held open before him, 
and lifting up his right hand, takes as strong an oath as any other 
witness: the form of the oath in this case is, “ You swear, ac- Miidrom-’v 
'^cording to the custom of your country and the religion > on Ca*c, CrfM^vin 
*' profess, that the evidence you shall give between our sovereign * 

" lord the king and the prisoner at the bar. shall be the truth, the 
** whole truth, and nothing but the truth, so help you God.” 

i* Sect. 148. And it is now settled, that a Jew may be sworn WpIU r. wn* 
in a m'iminal case on the Pentateuch, according to the ceremo- i‘.>»>«. * !.*>• 
nies of the Jewish religion ; and it is said that this practice is 
the ancient usi^e of the common law, and that Jews were thus per ui. Mans- 

VOL. II. K K t .sworn fi«M,Cowp.389. 
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sworn prior to the eight^nth year of Edward the First, whe^ 
diey were expelled the kingdom. 

t Atk. tr. t Sect. 149. But it is said, that an atheist, who has no belief 
* of a God, and an imprecation of the Divine Being upon him if 

he swear falsely, caiinot be a witness ; for persons denying the 
bnng or attributes of the Deity, cannot consider themselves as 
BoU.N.P.aof. bound by the obligation of an oath, and therefore are not cre- 
dible. 


wiiite^ CtM. Sect. 150. So alal^ if it appear that a person has no idea of 
ScrLM*^ L^* ^ religion, u altogether ignorant of the obligation of an 

1 Aik. 43 . 45 .' oath, a future state of rewards and punishment, the existence 
Lord Kenjron, of another World, or what becomes of wicked people after their 
iillaiT,*l79i. <i<ikth, he ought not to be sworn : but a person sworn on the 
' ’ New 'Festament, who, on being asked if he believed in the holy 

gospels, answered, after some prevarication, that he believed in 
them as far as he understood them, was allowed to give evidence. 

Buiivr,s9s. f 5ecr. 151. And it is held, that persons excommunicated 
cannot be witnesses, because being excluded out of the church, 
they arc supposed not to be under the inHuence of any religion. 

+ Sect. 15®. The statute 3 Jac. 1. c. 5. enacts, “ That evciyr 
" popish recusant convict shall stand to all intents and purposes 
" disabled, as a person lawfully excommunicated,” and there- 
fore Lord Coke refused to admit them as witnesses bctuccn 
9 Bulat. 155. party and party (a) ; but it is said, that this is too scvci e, and 
fiull.N.P. S93. that the purport of the statute is satisfied by the disability to 
bring an action. 

i* Sect. 153. But by 7 and 8 Will. 3. c. 34. s. 6. w’hicli allows 
the affirmation therein described to be accepted ^stead of an 
oath, it is enacted, ** That no quaker or reputed ^aker shall by 
** virtue of this act be qualified or permitted to give evidence in 
" any criminal causes, &c.” 


(») t Sir. 854. 
(r> 1 Stnu 441. 
(<{)SBuir.lll7. 
0 ) 1 Sira. 5t7. 


i* Sect. 154. And on this statute it hath been decided, that a 
quaker is not an admissible witness upon making affirmation in 
an appeal of murder (5), or on a motion for an attachment for 
not performing an award (c), on a motion for a misdemeanor (d), 
or <m exhibiting articles of the peace (e). 

Aa to the Fifteenth Point, tiz. How far infants, aliens, 
and persons jleaf and dumb, may be witnesses. 


(/) Co. Lilt. 6. 
(g) Sunt. tfij. 

9 flak, <78. 

1 BrowuU 47* 
Fotter« 70. 


Sect. 155. It is (/") certain,' that want of discretion i^ a good 
exception against a witness ; on which account alone (g) it seems, 
ffiat an infant may be excepted against ; for in some cases an 
infant of nine years of a|^ has been allowed to give evidence. 


^ Sect. 156. And in the case of a rape committed upon § fe- 
male infant of such tender years that she has not sufficient un- 
derstanding to be admitted to give testimony on oath, it was 
formerly held, that the information shelve to others of the facts 
HiU.,309. and circumstances might be given in evidence by those to Whom 
s 879. made the commumcadon (A), but this was never practised 

but 
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but tipoii extraordhia^ occasions (t), and the doctrine was soon 
overruled (A); and it is now settled, that if an inihnt appear, by 
answers to questions propounded by the court for the purpose, 
toentertain sufficient sense of the danger aud iuipicty of falsehood, 
she nray be sworn and examined, however young in years she 
may be (/) ; but that unless infants have such sufficient discre» 
tion, they cannot give their testimony ; for no evidence can be 
received, under any circumstances, except upon oath (ot). 

Sect. 157. But it seems agreed, ffiat it ia no ^od (it) exce|>- 
tion (gainst a witness, tliat he is an alien,' or villein, or bond- 
man. 


( 0 11 Mod.na. 
t Hsie, tia. 
m 1 Atk. t 9 . 
Krx V. Fvwell, 
Casra in Crown 
law, 104. 

1 Stra. 700. 

a Oratitr’s 

WtCaMaCro. 
Law, 18*. 

<m) S. C. Bull. 
N. P. t9.1. 

(n) 1 8i. Tr, 
SSS. 


Sect. 158. Also it seems, th6t a man deaf and dumb, with Ca*c*c'*r^'^6 
whom communication can be made by means of signs, Stc. may Sot^alioJmiera* 
be admitted to give material evidence against a prisonei . ('a<u-, Cawt C. 

Jjt OT ■ 

As to the SixTHENTii Point, viz. In what manner witnesses 
are to give their evidence. 

Sect. 159. It hath always («») been agreed, that the evidence (n) s Hnir, «8S. 
for the king must in all cases be upon oath, and also that the * 
evidence for the defendant in an (p) appeal, whether capital or 
not capital, or in an iiidictnieiit or information for a (q) inisde- I'sKiirim, {>'• 
incaiior, must also be upon oath. Aud it is said by Sir Jiklwurd (v) i 
(r) Coke, “ That he never icad in any statute, ancient author, (») ‘* bint. 7i». 

book, case, or record, that in criminal cases, tJie party acciist'd 
" should not have witnesses swoin for him, and therefore that 
*' there is not so much as scintilla juris against it.” And it is 
said by Sir (.«) Matthew Hale, that theie is no known law against (,} 2 Ualc. cm. 
it. 


Sect. IfiO. However, there having been a constant immemorial (t>c. Cur.?o?. 
(t) practice not to suffer witnesses to be sworn against tlic king aBuUtilT. 
upon indictments of capital crimes («), except in some cases spe- i 
daily provided for by statute ; and the judges being always tender 7 :i 7 .* 
of departing from the settled practice of their predecessors, and («) Vidc.ii F,l. 
generally choosing rather to presume it originally founded on 
some statute or ojlher good foundation, than to suffer the reason* 
ableness of it to be nicely inquired into, which might be an inlet to 
endless uncertainties ; it was thought necessary to enact by I 
Ann. c. 9. s. 3. " That every person who shall be produced br 
appear as a witness on the behalf of the prisoner, before he 
“ or she be admitted to depose, or give any manner of evidence, 

** shall first take an oath to depose the truth, the whole truth, 

** and nodiing but the truth, in such manner as the witnesses for 
“ the queen are by law obliged to do ; and if convicted of any 
wilful peijury in such evidence, shall suffer all die punish* 

** ments, penalties, forfeitures, and disabilities, which, by any of 
** tlWilaws and statutes of this realm, are or may be inflidted 
" upon persons convicted of wilful perjury.” 

f Sect. I6l. It seems, diat peers of the redm have no privi- 
lege in'crimipal cases (x), as they have in civil cases, of being (05K«b.6t, 
examined upon their honour but that the evidence they give 

K H 2 as 
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Dyer, 53. notiii. 


(b) Scd viflo 
vol. 1. tit. 

contru. 


as well before the grand jury as the petit jury, must be upon 
/ \ a iL refuse to be sworn, may be fined and com- 

(o) I Salk. 278. j a contempt of the court (tf). ^ 

f Sect. 1 62. It is said also, that it is not sufficient for a wit- 

ness to depose ** as he thinks or persuades himself First, 
Because the court must give an absolute sentence, and there- 
fore ought to have more sure ground than thinking. Secondly, 

Because the witness cannot be prosecuted for perjury (6). 
Thirdly, Because the judges, as judges, are always to give 
judgment secundum allegata et probata^ notwithstanding private 
individuals think otherwise. 

t Sect. 163 . It seems also, that a witness shall not be per- 
(c).5St.Tr.445. inittod to read his evidence (c), but he may refresh his, memory 
from any book or paper, if he can afterwards swear to the fact 
from his own recollection ; but if he cannot swear to the fact 
^crk?n!I^3Tc*rni recollection any further than as finding it entered in a book 
Rep. 749 . or paper, the original book or paper must be produced {d). 

7 Mod. 119. t iScr/. lG4. It is a general rule, that a witne.ss caniiot be 
4 Tenn^ic**^***’ askcd any question the answering of which may oblige him to 
440 ^*“ accuse himself of a crime, or subject him to penalties or punish- 

ment; and therefore a witness may be asked if he has ever 
stood on the pillory, for the answer cannot subject him to any 
puiiislinieut. (1) 

As to the Seventkknth Point, viz. In what manner wit- 
nesses arc compellable to attend. 

(f) 1 St.Tr.969. Sect. \65. I take it, that in prosecutions for (e) misdcnieanors 
vw*** 5 J^*^*o defendant may take out sabpmms of course ; but that in ca- 

V V ) Vidu 1 Si. cases he hath no (f) right, by the common law, to any 

r. 969. process against his witnesses without a special order of the court. 

Turner’s case (^), that the court cannot grant 
viTJ . r. , . prisoner any precept to bring in his witnesses, &c. 

Sect. iGG. But by 7 Will. 3. c. 3. s. 7. All persons accused 
“ and indicted for any high treason, whereby any corruption of 
•• blood may ensue, shall have the like process of the court where 
** they shall be tried, to compel their witnesses to appear for them 
** at 'any such trial or trials, as is usually granted to cottipel wit- 
nesses to appear against them.” 

(A) The com- Sect. 167 . And it seems, that since the statute of 1 Ann. c. 9. 
piilsory procfS 5 st!!t forth more at large in the precedent section, which ordains, 
to bring iu wit- ** That the Witnesses for the prisoner shall be sworn, process 
m emm- taken out against tliein of course in any case whatso- 


tuf causes is 

cillwr by sab- <?ver (A). 
p«ena issued iti 

Iho king;’s name A 

by Ihe justices whbrr the plea of not guilty Is to be tried ; or the justices or coroner who take^e ex- 
amination of the person acnisc'd, and the infornuition of the witnesses, may at ihut time ^aad this is tlic 
usual way), or at any time aacr, and before the trial, bind over the witnesses to appear at the sessions, 
and if they refuse to be Irauiid over, may commit them for contempt. 2 Hale, 52. 282. Where a wit- 
ness is a priaoner in execution for debt/hc must be brought up by habtas ei*rpH$ ad i^tijicartdvm, to give 
bit evidcuce. 2 State Triab, 58t). 4 State Trials, 37. 

(1) See stat. 46 Geo. 5. c.ST. by which a witness is oblijpKl to answer questions relevant to the 
itaucs Ithich bat no tendency to accuse biiusclf, or to expose him to penalty or forfeiture. 
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As to the Eighteenth Point, viz. In what cases witnesses 
may be allowed their expenses. 

Sect. 168. It scciiis, that in civil proceedings a w‘itncss is not 
obliged to attend, unless his expenses are tendered to him pur- 
suant to 5 Eliz. c. 9* and if after such tender he neglect to appear, 
he may be tined according to the directions of that statute, or 
punished by attachment for a contempt of the court, as the cie* 
cumstancus of the case shall appear to be. (/i) But in criminal Rajrm. 

proceedings the dcniantls of public justice supersede every con- 1054. 

sideration of private incoiiveiiience ; and witnesses arc bound, 1150.510. 
unconditioiiaily, to attend the trial t4>on which they may be sum- ttlack. so. 
iiioned, aud be bound over to give their evidence. To persons *h3i3, 
of opulence and public spirit this obligation cannot be either hard 
or injurious; but indigent witnesses grew weaiy of expensive 
attenuaYlci*, and frequently boie their own charges to their great 
hinduraiicc and loss; and Sir Matthew Hale (<) coniplaius of the (,1) 2 
want of power in judges to allow witnesses tlunr chargt's, as a 
great defect in this part of judicial administration. 

IJy the (Jeo. c. 70. s. -1. the com t, before whom any person AiUf, p. ri7. 
shall be tried for felony, aie aiithoiised to direct payment to the 
prosecutor and his witnesses aud persons concerned in the appre- 
hension of the felon, such sums as the court shall think reason- 
able to reimburse the prosecutor and his witnesses their expenses 
of prosecuting and to compensate them for their loss of time, 8lc. 

As to the NiNKTKr.NTii Point, viz. What evidence inaintaiiis 
an iiidictuient. 


Having already .shewn, (A) that, according to the later opinions, (*) fh. 55. 
where one is indicted upon a statute, and the evidence doth not 9 

bring the case within the statute, but yet proves the olVeuce in the 
iiulictnieiit as it is an ufTcnce at the common law, the defendant 
may be found guilty at the common law, and the words contra 
formani statuti rejected as surplus. 

Having also shewn, (/) that it is strongly holdcn, that a man (OCii. S.'>. 
cannot be found guilty of an indictment against him as principal, 
upon evidence wdiich only proves him to have been accessary 
before, but shall be discharged of the indictment. 


1 shall in thi.s place take notice only of the following particulars. 

Sect. Hii). First, That it is a settled rule (m) in all cases, (m) Sum. 964. 
whether capital or not capital, that the day laid in the indictment 1 ilj**' 
or (n) appeal is not material upon evidence, but that the defen- 391. 
dant may be convicted upon proof of a fact at any other time, 3 Inst. 950. 
whether before or after the day laid, so (o) that it were before the 
time when the indictment or appeal were preferred ; and agree- siimfsis,* 
ably hereto Sir (p) Henry Vane wm found guilty of an indict- sw. 
ment of high treason laid on the thirtieth of Alay, in the eleventh 
of Charles the Second, upon evidence of a fact done the thirtieth , si^'k. 9M. 
of January, in the 6rst year of Charles the Second. 4 State Tr. 9. 

Sect. 3 Kclyngc. Id. 
*^^‘'** (p) Sum. 9d«. 

2 InM. 318. 3 Inst. 230, Confirmed by dJ the judges ia the case of Lord Balmcrino^ 9 St. Triab^ 687. 
and Towiilry's case* Foster, 7, 8. 
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( 9 ) Sum* S64* 
970. 

S Inst. 930. and 
infra, Cli. 51. 
(r) Kely. 16. 
Sutnm. 964. 

1 Hale, 361. 

2 Inst. 318. 

5 lust 230. 


Sect. 170 . Si^oKDLY. That where die time proved varie» from 
that laid in the indictment or appeal, the juiy may either find the 
defendant guilty generally, in which case the forfeiture shall reate 
to the time laid, nil the verdict be falsified by the party inter eted 
(as it may be in this (g) respect, though not as to the point ofthe 
offence) ; or they may (r) specially find him guilty on the day on 
which the fact is proved, whedier before or after the day laid in 
the indictment or appeal, in which case the forfeiture shall relate 
to die day feo specially found. But where a verdict expressly 
finds a defendant guilty before the time laid in the indictment or 
appeal, whether it may be falsified, as to the time, by the party 
interested, as it may be where it finds him guilty generally of the 
offence in the indictment or appeal, upon evidence of a fact after 
the time laid, may deserve to be considered. 


( 1 ) Salk. 185. Sect, 171 . Thirdly, That where a certain (s) plaf^b made 
vide Heidin description of the fact which is chaiged against the 

Penal Law‘si7. defendant, the least variance as to stich place between the evi> 
dence and indictment is fatal ; as where a trespass in taking aw^y 
goods, or any other offence is alleged in such a parish in the 
house of or in such a parish in a play-house in Lincoln V 
inn-fields, and upon evidence it appears to have been done at the 
house of a different person, or that theie is no play-house in 
Lincoln’s-itin-fields. * 


(t) Sum. 96 %, Sect. 172. But it is a settled (/) rule, that a place laid only for 
Salk'. 288 . ** venue in an indictment or appeal is no way material upon evi- 

dSi.' jv. 9 . dence ; but that a proof of the same crime at aiiy other place in 

same county, maintains the indictment ox appeal as well 

.Siotiic books** ^® '®*’y same place, 

above cited, and supra, ch. 9b. sect. 35 to 54. and Cro. £lia. 911. 


(s) Kciy. ss. Sect. 173 . Also it hath been (x) adiudged, that after a crime 
and Lord Pics- j,atij been proved in the county in which it is laid, evidence may 
d’sLTrTiio. given of other instances of the same crime in another county, 
confirmed by ill order to satisfy the jury. 

Loid Mansfield 

In Hensey’s case, 1 Burrow, 650. 


(y) Kcly 14 , 15 . Sift. 174. Also it was (y) adjudged, in Sir Henry Vane^s case, 
4 State rr. 78. that where one is indicted for high treason in conipassing the 
ceMarythaV'** i^***®’® death ill oue county, and the levying of war in the sanie 
eomo o\crt.act county is laid as an overt-act of such treason, and ( 2 ) proved in 
bepnned inthe the same county by one witness, the levying of war in another 
otiwrwiw tSo*” county may also be proved by another witness. But it seems to 


Apasamg have been (a) agreed at the same time, that where the levying of 
lid noway be is the treason for which the party is indicted, it 


proved in the county in which it is laid. 


must be fully 


com|i 
could 
saicfto be 

proved in the , . . 

county whcieia it is laid. Sec the books above clteds (a) Kelyiigeg 15* and Deacon s case, 9 St. IViais, 
558. Fos^r, 9. 


Sect. 175. Also it seeimi, that at this day the levying of war can 
in no case be given in evidence as an overtRct in any county in 
which it is not laid, unless it tend to prove some overt-act that is 
expressly laid ^ for it is enacted by 7 Will. 3. c. S. a. 8. '* That 
** no (6) evidence bhall be admitteO®!' given of any overt-act that 

" IS 


(*) fbst. $*b. 
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" is not ei^ressl^ laid in die indictaiefit $gUD|l,nDy person or 

** persons whatsoever/* 

Sect. 170. la the construction whereof it hath been (e) ad- (c) Capt^ 
judged, that where one is indicted for high treason in adhering to 5s2fteTr*p*jr 
the king’s enemies, and certain acts of hostility done by him m a ^ ss.*^ ’ 
certain ship called the Clencarty, are laid as the overt-acts of such 
adherence, no evidence can be given of any other distinct act of 
adherence, having no relation to, nor any way tending to prove, 
what was done in the Clencarty, though it conduce to prove the 
same species of treason ; and therefore that on such 'an indict- 
ment no evidence can be given of the prisoner’s having run away 
to the enemy in a custom-house boat, &c. 

Sect. 177. But it hath been (d) adjudged, that where one is («<) Rookwc^’s 
indict^ fpr high treason in compassing the king’s death, and a 
consulted agreement to assassinate the king is laid as one of the 
overt-acts of such treason, the defendant’s giving about among 
the conspirators a list of the persons names who were intended to 
be employed in the assassination, may be given in evidence 
against him npon such indictment, because it naturally tends to 
jH-ove his agreement to the intended assassination, which agree- 
ment is one of the overt-acts laid in the indictment. 


Sect. 178. Also it hath been (e) adjudged, that where tlie («) France’s 
writing of several treasonable letters is laid as an overt-act of 
high-treasou in compassing the king’s death, and the purport of Yet hi aoroe in- 
such letters is only set forth in the indictment without a particular dictmenu die 
recital or description of any of them, the particular letters making **?'^*, . 
good such charge may be read at the trial. ° 

able have been set forth. 8 St. Tr. 746, 819. 


Sect. 179. Fourthly, That where several overt-acts are laid 
in on indictment of high treason, the proof of any (J') of tltem ^,’and Layer’s 
maintains the indictment as much as if every one of them were case, 6 Sk Tr. 


proved. 


886 . 

1 Hale,1SS. 
Fofterp 194. 


Sect. 180. Fifthly, That where one is indicted for writing a 
(g) libel secundum tenorem sequenfem, or for forging a deed so and (g) 
so described^ any the least variance between the libel or 

deed described^ and those given in evidence, is fatal; but that 
where the substance only of a libel is set forth, it is sufficient if 
the libel be proved to have the same sense as is set forth (1). 

Sect. 


(1) The word ** albrepaid” iihpUes, and binds 
the pnrW to an exact recital, Dongl. 9T. So also 
the words ** as follows, that is to say,’’ arc altoge- 
ther as certain as if it had been said, in the words 
and figures following, that is to say/’ Powell’s case, 
9 Iffl/Rep* 789* But fhc words in man^ and 
form following, that is to say,” do not bind the 
party to reoite the instrument verbatim^ nor render 
mere fonnal omissbns or mistakes fataJi May’s 
case, Douglas, 193. In perjury, on an affidavit 
rented to the “ tenor and effiect, &c,” where *• uti- 
dealood” was inserted in the indictment instead of 
understood,” the variance was held not fatal. 
Bench’s case, Cowper, 999. So als|^ forgery, 
where the bill given in evidence wW^ value le- 


celvd,” and the recital in tho indictment was value 
received,” the variance was determined by all the 
judges to he immaterial ; for it Is impossible to mis- 
take it. Hart’s case. Cases Cro. Law, 1SU The 
true dUUnction is. said by Lord MiinsfielAo be, 
that where the omission or addition of a letter does 
not change the word so as to make It another word, 
the variance is not material ; but that where the 
mU-recited word it in itself a word not infellijnble 
with the context, there the variance is fataL SallL 
660* Cowp. 930. Douglas, 194* note 95; But 
by Powys, tf die. court once give info soludoi^ pf 
variances, they will never know where to stop, woH 
heiog once at sea will find it difficult to reach the 
harbour again. 9 Str. 931, 939. ^ 
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(i> 9 Coke, 67. 
S Hale, 105. 
991. 185. 

9 Iiiat. 319. 

3 Inst. 135. 50. 
Summary, 965. 
CiJb.970.977, 

(ft) See the 
books above 
cited, mid tup. 
c. 93. s. 8-1. 


(0 Vide sup. 
c. 93. s. 84. 

(m) 3 lust. 135. 
Summary, 965. 
3 lust. 319. 


(ft) Hobart, 994 . Sect. 181. Yet it seems (A) agreed, that it is' no evidence in 

any criminal case, that the defendant said so and so, or words to 
the like effect ; because the court must know the very words, to 
judge of their force and effect. 

Seef. 182. Sixthly, That a variance between an indictment 
or appeal of death, and the evidence, as to the instrumental cause 
mentionerl in such indictment or appeal, is no (t) way material, 
so that the party be proved to have died by the same kind of 
death as is alleged in the indictment or appeal. 

Sec/. 183. And therefore it is (/:) agreed, that if one be indicted 
or appealed for killing another with a sword, and upon evidence 
it appear that he killcil him with a staff, hatchet, bill, or hook, or 
any other weapon with which a wound may be' given^ie ought 
to be found guilty, for the substance of the matter is Mftnher he 
gave the party a wound of which he died ; and it is no^naterial 
with what weapon he gave it, though, for form’s sake, it be (/) 
necessary to set forth a particular weapon. And on the same 
ground it hath been also (m) adjudged, that an indictment or ap- 
peal for poisoning a man with one kind of poison, may be main- 
tained by evidence of a different kind of poison ; for the substance 
of the matter is, whether the defendant did poison the deceased, 
or not. (m) Yet it seems clear, that evidence of pdisoning, burn- 
ing, or famishing, or any other kind of killing wherein no weapon 
is used, will not maintain an indictment or appeal of death by 
killing with a weapon ; and that evidence of killing with a weapon 
will not maintain an indictment or appeal of poisoning, 8cc. be- 
cause they are different kinds of deaths ; and in like manner that 
an indictment of treason could (o) never be maintained by evi- 
dence of treason of a different species. 

Sec/. 184. Seventhly, That it seems a (p) general rule that, 
wherever a variance between an indictment or appeal, and the 
evidence brought to support them, is material or immaterial in 
respect of the principal ; in the same cases also it will be mate- 
rial or immaterial in respect of the accessaiyr. 

See/. 185. Eighthly, That it is ( 9 ) settled at this (r) day, that 
if an indictment or appeal against A. B. and C. for the death of 
D. charge A. as having given the mortal blow, and B. and C. as 
having been present, procuring and abetting, and the evidence 
prove that B. and C. gave the blow, and that A. was only pre- 
sent, procuring and abetting, yet it maintains the indictment; 
because in such a case, in the (s) judgment of law, the act of any 
of them is the act of all. 

335 . WsJlis’s cate. 3 Mod. 191. 9 Coke. ST. 4H.r. 18. Ab. F. Corone, 60. 
Corone, 140. S. P. C. 41. 1 Hale, 437, 438. 9 Summarr, 999. Sup. c. 93. aect. 76 
(s) See the books above cited, and B. 1. chap. 14. sect. 6. chap. IS. sect. 31. and 50. 

Sec/. 180. Ninthly, That it hath (t) been resolved, that if one 
be indicted as accessaiy to two, and upon evidence appear to 
have been accessary to one of them Gnly, yet he shall 1 ^ found 
guilty. But it is holden by Sir E^awd Coke (ti), that if an ap- 
peal be brought against two as priflipals, and against another as 

accessary 


(n) 3 little, 291. 
ft Inst. 319. 

1 St. Tr. |i. 118. 

Overburv’s 

case. 

(o) 4 St, Tr. 9. 
ellnlc, 991. 
Mockally’s 
case, 

9 Coke, 67. 

(p) Sum. 965. 

9 Hale. 999. 

3 Inst. 165. 


(ff) But there 
weie snciently 
some opinions 
to contrary, 
sup. c. 99. s. 7. 
Gilb. L.E.971. 
9 Hale. 185. 
999. 344, 345. 
S.P.C. 41. 

(r) PIcnvden, 
98. lOO. 

1 Salkeld, 334, 
B. Appeal, 85. 
r. 95. sect. 64. 
Jlouglas, 910. 

(t) SanchePs 

CBSGp 

9 Coke, 119. 

9 Hale. 999. 
Vide KeUw. 
107. and sup. 
c. 99. s. 46, 47 . 
(n) 9 Inst. 183. 
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accessaiy to them, and one of those chai|^ as principals be found 
not guilty, the accessary is discharged ; for which he gives this 
reason, that because the plaintiff made him accessary to two, he 
cannot be found accessary to one : bu^t no authority is cited for 
the maintenance of this opinion ; neither doth it seem easy to 
reconcile it with the resolution above-mentioned, unless the rules 
of evidence on an appeal differ from those on an indictment, gf 
which 1 do not (x) find that they do as to other variances. 38, 39. 

Sect. 187. Tenthly, That it hath been (y) agreed, that if a (y) 9 Coke, 67. 
person be generally indicted for the murder of another ejc malitid 3 ®^* 
pracogitata, and no express malice appear upon the evidence, but ^ts. a. t8,*i9. 
only (s) malice implied by law, yet he shall be found guilty. and a. 40 to 43. 

Sect. 188. Also it hath been (a) adjudged, tliat where an in- (a) 9 Coke, 67. 
dictineiMpets foith all the special matter in respect whereof the 
law iinj^is malice, a vaiiancc between the indictment and evi- 
dence as to the circumstances doth no huit, so that the substance 
of the matter be found : as (&) where an indictment for the mur- (k) 9 Coke, 69. 
der of a serjeant at mace in London upon an arrest, supposes 
that the sheriff made a pi ecept to such serjeant for the arrest, c„v>iliCro. Law, 
and upon the evidence it appears that there was not any such too. 
precept, but that the scijeant made the arrest ex ojficio at the 
plaintiff’s request upon the entry of the plaint, according to the 
custom of the city; for the substance of the matter is, whether 
the defendant killed an officer in the lawful execution of legal 
process. , 


Sect. 189. Eleventhly, That violeht (r) presumption from (r) Co. litL 6. 
plain circumstances is in some cases taken for full proof ; as C. 179. 
where a man is stabbed in a house, and another runs out with a i’sl 

bloody knife in his hand, and no one cLe is in the house at the iv. }bi. cse. 


time. Also it is ((/) said, that a probable presumption is of some f State Tr. 408. 
weight, but that a light oue is not to be regarded at all. 


094. 901. 998, 999, 930. (d) Coke on lilUeton, 


Sect. IQO. Twelfthly, That it was enacted by 21 Jac. c. 27. 

That if any woman be delivered of any issue of her body, male 
" or female, which being bom alive should by the laws of this 
** realm be a bastard, and that she endeavour privately, either by Evidence ■■ to 
“ drowning, or secret burying thereof, or any other way, either by 
“ herself or the procuring of others, so to conceal the death 
“ thereof, as it may not come to light, whether it were born alive 
or not, but be concealed ; in every such case, the said mother 
so offending shall suffer death as in case of murder, except such 
" mother can make proof by one witness at the least, that the 
“ child whose death was by her so intended to be concealed was 
“ born dead.” 

This statute is now* repealed by 43 Geo. 3. c. 58. s. 3. and 
from tlienccforth, “ The trials in such cases shalhproceed and be 43 GM 3 icf 58 . 
“ governed by such and the like rules of evidence and of pre- •* 3. 

sumption as are by law used and allowed to take place in re- 
** spect to other trials for murder, and as if the said act had never 
•• been made.” 

By 





(«) B. 1. tit. 
AsMttJt." 




fSkWI. 5f. 
looet. 151. 
f R. Abr. 683. 
(g)SR.Abr.683. 
But this is left a 
«um, Savil, 32. 
B. Gen. Issue, 3. 
Vide sup. c. 25. 
s. 113. 

(ft) 2Il.Ab.683. 


|li8 ojT 

Bjr sect 4« Juiy may acquit die pnsoner for the muider 
aod find her gui^ of endeavouring to conceal the Inrth of &e 
child — which snlgects the offender to imprisonment not exceeding 
two^ears (vide vol> 1. p. 05.) 

As to die Twentieth Point, tux. What may be given in evi- 
dence on die part of the defendant, 

“ * 

Sect . 191> It seems (e) agreed, Aa^t son meault demesne may be 
given in evidence on the general^ issue in an indictment, but not 
m an action of battery. 

Sect . 192. Also it seems to have been always (y) agreed, that 
the defendant in an information on a penal statute may give in 
evidence any exception in his favour in the body of the act. And 
it hath also been (g) holden, that he may give in evidence any 
such exception in a proviso of the act (because any All excep- 
tion shews that he did not act i^gainst the form of tl^statutc); 
but that he cannot (A) give in evidence any clause of exemption 
in a latter statute, but ought to plead ^ > 

t As to the Twenty-Fibst Point, viz. in 'what cases 
character may be given in evidence. ^ 

Bull. N. P.296. "Y Sect. 193. W^e defendant’s character is put in i&ue by the 
prosecution, the jwsecutor may examine to particular facts ; for 
It is impossible without it to prove his charge ; but in the puti- 
cular case of an indictment for barratry, this cannot b^ done with- 
out giving notice to the defendant what particulai^cts are to be 
given in evidence. 

Bull. N. P. 296. Sect. 194 . But, except in these instances, the. prosdeutor can- 
not enter into the defendant's character, unless the defendant 
enable him to do so, by his calling witnesses to support it, and 
even then the prosecutor cannot examine to particular facts. 

Bnll. N. P.296. *1’ Sect. 195. The character of a witness also can only be im- 

peached by examinations into general character, and not to parti- 
cular facts. 

liitermiiMd in f Sect. 19fi. It is also decided, that a pa^ shall never be per- 
Triid mitted to bring general evidence to discredit his own witness, for 
SmTTiai ~ would enable him to destroy the witness if he spoke against 
Jme,*i789. him, and to make him a good witness if he spoke for him, with 
the means in his hands of destroying his credit, if he spedte against 
him. 

Bull. N. P. 297. ')' Sect. 197. But if a witness prove facts in a cause which make 

against the party who called him, yet the party may cidl other wit- 
nesses to prove that these facts were otherwise. 

As to the Twenty-Second Point, viz. Whether a bill of ex- 
ceptions lies to^ evidence in criminal cases. 

IhtHennrVMw’. Sect. 198. It ^itb been adjudged, that no bill exceptions is 
5*Me, w^rdn it ' ♦ ^ icraatable 

bM^sthatsach ^ 

liAl was nor to be allowed in any capital ease* 2 St. Tr. Harg. edit. 450. AuHu tins case 
b fepprted in 1 Sid. 85. 1 Keb. 384. it seems to have beenAgUen, that it is not grantable on any in- 
dfelment; and as it is reported in 1 Lev. 68. and Kely. 15. is not grantable in any crimind case 

vpliatsdever*' Vide 2 Inst. 427* and the Rioters Case, t VenlUVS. 





4m 

gmntel^ 99 Ml indictment of treason car ^jdiciBy; 4 be statute of 
WestBsinster the second^ IS £dw. l«st* 1 . c. 11 . a* Sl. eum ediquis 
m^ftkaUatur comm aliquUntt jmlidariis pnpauB^ 4 |SHgid*oftesp* 
havmg never been thought to extend to any such case* i^lieing 
plain that it could not but cause an infinite delay of Justift if it 
should. 

Sect. 199. It hath also' been determined, that a bill oX ex- Bnc «. Pmina 
ceptions will not lie to the court of quarter-sessions, upon an 7* 

appeal against an order of removal ; for that it must be such a ' 

proceeding as in construction of law is an impleading of the parly. 


CHAP. XLVII. 


OF VERDICT. 

For the general learning of verdicts 1 shaUUlfer to other books, 
and in this place take notice only of the following particulars. 

• 

Sect. 1. i^BST, That it seems to hdve been (a) anciently an (a) Co. Lit ssr. 
uncontroveried rule, and hath been allowed, even by those (n) of ^ iMtimte, 110! 
the contrary ophiion, to have been the general tradition of the law, ^ 
that a juiy sworn and charged in a capital (e) case, cannot be dis- « St Tr. str. 
charged (without the (d) prisoner’s couscul) till they have given a 1 Amicr. tos. 
verdict. And notwidistandiiig some (e) authorities to the con- 
trary in the reign of king Charles the Second, diis hath been miw U Mdm 
holden for clear law both in t^p reign of king (y’) James the i>yCak«uto 
Second, and (g) since the Revolution. 

membert 3 InstitutCf 110. Co. Litt. 997. b. But as to cases of an jnferior nature, the contrary bath 
been adjudged. BAjinoud, 84. Vide 1 Ventns, 69. (d) 1 Andr. 103, 104. Foster, 36. (•) Kelj* 

47. $6» 5S. Coroberbacli, 401. 1 State Trials, 978. 9 State Trials, 159. 377. 589. Ki^mond, 84. 

</) 3 St. Trials, 678. Vide sup c. 44. a. 33. (f) 4 St. Tr. 110. 178, 179. bed vide Ruokwood’s 

4 Slate Trials, 649. and this was confimicd by the declaration of Lord Mansfield at Uw trUi^ of 
Lord Geom Gordon for high treason. But sec this point argued at large, Foster 39 tdS9. ^hm|i||pr« 
tain cases mere may be an exception to this general rule. ~ 

Sect.^. SucoNDLY, That it seems to have been (A)idway8 
agreed, that in all (i) capital cases the jury must give their verdict 3 110. 

openly in court, ai^ cannot give a privy verdict. ^ 

1 Hide, 598. 9 Hale, 300. (t) The aame is holden by Sir Edward Coke as to larorny, and’any case 

ot member, 3 Inst. 110. Coke Lit. 337. And it is said in Raymond, 193. tliat no privy verdict can be 
given in any case where the jury are lo look upon the prisoner when they ^ve it. 

Sect. 3 . Thirdly, That it is settled, (A) that the ju^ may give 
a special verdict in any criminal case, whether capital ’dr not sh^. 301. 
capital, as well as in a civil. 

' rM 9 Coke, IS. at. 

1 Bolstrdde, 37. Vide infra, s. 6* But h is said, Kely# 39, w. that it b lUjiholiionrable for the tmrt 
to suffer miieclal venUct in a plain < 


Sect. 4. Fourthly, hath been ( 1 ) adjudged, that where W C> Bbktts. 

the 
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the jury find a man not guilty 9 f an indictment or appeal of 
murder, they are not bojund^to make any inquiry, whether he be 
guilty of manslaughter, 8cc.’; but that if they will, they may, 
(”0 OycT, 361. acconiling to the nature of the evidence, find him |;uilty of (m) 
9Cok«'^* manslaughter or (n) homicide sc d^endendo ov per tr^ortmuium: 
Dalison, 1^ for the killing is the substance, and the malice but a circumstance, 
^tch. 136. a (o) variance as to which hurts not the verdict. Yet the books 

CraTl^s. seem to make this difference, that where the jury find the defendant 

390 .’ 464 .' goijty of manslaughter on an indictment of murder, they may give 
Moor, 407. their verdict (p) generally, \iithout setting out any of the circum- 
Rofr. Ml! of the fact ; but that they shall not (g) be received to find 

thiswuqacs- ' him guilty generally of hoiutcide 36 d^endendo, br per in/ortunium ; 

but must set out the whole circumstances of the fact, and in the 
(nj^. ^r. Mr! conclusion shew of what crime they find the defendant guilty, 
1 Hale, S 03 . * wherein if they be mistaken, it is (s) said, that' the cou|||Lmay not- 
14. withstanding give such judgment as shall appear tc^p proper 
Im the Mok from the circumstances of the ftct specially set forth. 

cited to the following section, (a) 1 Bulst. 87. It is holden by two judges against one, that where the 
appeal mentioned three wounds* and tlie verdict found but one* ^et the variance was immptniial* Vide 
c. 46. s. 37. and die case of Stephen Self* Cases C. L. 127. (p) See the books cited supra* lett. m. 

(if) 2 Halo* 302. S. P. C. 15. 1 65. S Inst. 56. ^ H. 8. 5. Ali^n* 12. (r) IT. Cor. 264. 286* 

287. 305. Vide Bcnlowc* 47. 1 Anderson* 41. Assize* 31. F. Cor. 226. Cronip. 114. 

S. F. C. 165. Vide Bcnlowc* 47. 1 Anderson, 41. 

io3*i04^*ila»d 5. FiPTHMfjj^Tliat it* bath been'ff j adjudged, that if the 

note, that in aU juty Oil an indictment or appeal of murder find the defendant 
the books cited guilty of manslaughter, without saying any thing eXfNressly as’to 
smI^* to letter* niurder, it is insqffi^ent and void, as being only a verdict for 
M.whcKthede- port. And gutcre if the law be not the same where the jury dpon 
feiidant is found such an indictment find that the defendant killed the iSeceased ee 
^teil^^ite 'on w d^endendo, or per infortimium, and do not expressly find that he 
h^ictment ot dnt not murder him, according to the generality of the ancient (u> 
murder, he is authorities, 
esprcssly Jg 

quitted of the murder; but other pwdm which speak of UiU matter* say in general that ihc defendant may 
be found guilty of manslaughter on aVindictiiient of murdelf without saying any thige as to tbe necessity 
of giving on eimresa verdict upon the murder. 9 Cokg* 67. Crompton* 114. 1 Hale* 267. 2 Hale* 
dot. See 4 Coke* 40. 46. (u) F. Corone* 284. 286* 287. Sed vide 44 £. 3. 44. F. Corone* 94. 

BenJowe* 47. 1 Anderson* 41. 


Sect. 6. Sixthly, That it is agreed, that on an indictment for 
goods of a certain value above 12rf. the (j?) juiy may find 
18 Assise, 14.* the defendant guilty, but that the goods arc but of the value of 

3 aatc, 393. tenpence, &c. 

S. P. C. 164. ^ 

Compton* 114. B. 1. tit. ** Petit Larceny.” s. 2. p. 152. 

1 Hale, 4M. On an indictment for burglary g^udd felonich et burglariter 
^ SumiMrs*"* ^ ifttravit, and certain goods Jelonici et burglariter cepit et 

1^. Term, 1706. asportavit, the offender may be acquitted of the burglary and 
u. Frauds, found guilty of the larceny. But on the contrary, it seems that 
^Comyns, 478. caSnot on such an inijictment be acquitted of the larceny and 
found guilty of the burglary ; because though where the indict- 
ment comprises burglary and larceny the indictment is good, 
though it be not,^upposed in the indictment that it was ia inten- 
<f0Jke m bona Jurandtua, for the act of theft being charged at the 
same time, it is ‘sufiicient evidence of his intention ; butvwhen he 
is acquitted of larceny, there beii^nothing expressly charged in 
the indictment that burglariter fr^t, Ifc. ea inUntione ad bona, 

• /jfC* 
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ifc, felwmi Jurandum, it stands sii^le^as if the indictment had 
lUen of single burglary ; in whicfa case fne clause of eaintentione 
ad furandum, Sfc. had been necessary io complete the jingle 
burglary. (1) ^ 


1* ScvrNTHLY, Upon the 10 and 1 1 Will. S. c. 2S. for stealing 
to the value of 5 s. (2) fi-om a shop, file, if the offence should appear 
to nave been committed in such a place as the act was intended 
to protect, yet a jury may find a verdict for the larceny only, as 
under five shillings. * . 

But it seems that if a man be indicted for a felony generally, (y) Kelyngc/ 
and upon the evidence it ( plainly appear that the fact amounts ^ 
to no more than a bare trespass, he cannot be found guilty of the h mi^e 
trespass^ut ought to be indicted anew. Yet if the special cir^ s H. 7. 2s. and 
cumstaiPes of the case be set forth in an indictment for an to. whetlier, 
offence laid as felony, and defendant be found guilty gene> menronaroeay 
rajly, and afterwards the Court be of opinion thabtthe fact doth is insufliLicnt u 
not amount to felony, but only to anlSnoriuous trespass, it seems felony, 
(z) agreed, that judgment inay be given as for a^trespass only. 

Also, if the jury find a special verdict on a general indictment for of tiic samatak- 

felony, and the crime be adjudged upon such verdict to be but a "** "• f«r »*»«»- 

trespass, (a) judginent^may be mvcii upon it as for a trespass ['g^Kclynge, 

only. Also, if Jl$n an iiidictment of trespa^ the fact appear to 39. so. 

have been felonious, it hath b«!pu(6) adjudged, that the defendant 

may be found guilty of the indictoent as It is laid, because the 51^]] ^ 

hing may proceed against the offender as he thinks fit, either as a (a) C. Jao. 497 . 

trcspassci^ or a felon. .But the co^raiy is (c) said to |iave been 

holden bv the late chief justice II01.T; and it hath been (d) ad> gtra. 1?^°***’* 

judged, that if it appear in an action of trespass that the taking where tbi/itdo. 

was felonious, no verdict ought to be taken unless tire defendant 

ha\e been before tried for felony, because the sufl^ng of such 10. t Icvin^ 

actions might be a means to present prosecutioi^ tor felonies. JOs. Vide rap) 

Ce S6. s. 6> than an acquittal or judgment again# a nAn in an action or indictment of tretpaia H lio oA 
an indictment or appeal of larceny , Kelyngc, dO. (c) 6 Mod. 77. (li) $ ft. Ahr. 5S6. 557. NoVp 18. 
Vide 1 Jone«p 147. ^ny, 82. Latch. 145. t Mod. 283. Cuiit. Bructon, cited S. l\ C. 28. 88s 


Sect. 7. Eighthly, That it hath been holden, that a \erdict Commonly it i. 
acquitting a defendant of the death of a man, found against him 
.,by the coroner’s inquest, ought not to bc^ceived unless it shew ntuailysw^ib- 
what other person did the fact; bul for this I shall refer to chap. 
ter nine, section thirty-three. 


did it. « Hife. 
901. 309. 


Sect. 8. Ninthly, That on an indictment for a riot against 
three or more, if a verdict acquit all but two, and find them 

guilty ; 


(1) Comer was radicted for burglary and that 
** he one diamond necklace, &c. did feloniously 
** and biirglariousry steal, &c.” I'he verdict was 
** guilty of stealing In the dwelling house. Not 
** guilty of the burglary.'* On 3Dth November, 
1744^ ell the judges agreed, that the fact of larceny 
being laid to constitute tlie burglary, and not the 
intention of fekmy, vide 1 Hale, 599. 560. the ac- 
quittal of the buri^ry inc^ded an acquittal of the 
larceny in the dwelling-boose, and that he was in- 
titlcd to derey on this loanner of *«iOg tbe ver- 
dict. Bat if the verdict bad koqultted him of 
bieaMhg and entering the house in the nighttime, 
and found him guilty of the rest of the indictment 
ih^ finding would have included the offence <ff 


stealing goods in tlie dweiliiig-house, and then by 
12 Ann. he would haveheen excluded from clergy. 
* And In the King v.* Withal and A>verhand at 
Guildford A»siaes, 1772, for burglaty, the jury 
found a verdict *'not guilty of breakings" but 
"guilty of stealing in the dwelling-house.” It 
was objected that the miners could not be ousted 
of clergy by 12 Ann.^ccaose there was no te* 
. parate ooupt to support that charge. But all the 
judges wSe unanimous that the prisoners were 
ousted of clergy ; for an indictment for tmrglary 
contains every charge that is necessary en me 
twelfth of Ann. M.S. 

(2) Now £15 by 1 Geo. 4. c. 117. 
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^ guUtyi^it is^irepugnaiit aod (eyvoid as to 

M 6 .< 8 t.Tr. the ttro fouttd guilQr in the first caM^ and as to tha one 'found 


Ait#; <nr on an indietmeill ibr » consi^racy. if diei^iet adduil 


385. 


^*J*j*j®*' guilty in the second, unless the iqdietnient charge them Mfith 
Yesr>Bookof‘ havin^made such not or conspiracy stattil cum dlits juratoribua 
11 H. 4. s. pi. a. ignotit: for othenirise it app^rs t^t the defendants are found 
1^ g“|l*y of **» offence nrhereof ff-is impossible that they sJtoold be 

thffV t pfh sTff- guilQr; for thdfe can be no riot where there are no mor^phrsons 
diet i« i«pnK* than two, nor can there be a conspiracy where there is no part- 

seems (yyagreed, that if twenty persons are indicted 
4 «ouid not fj for a riot or consjltit^t^, and any three found guilty of the riot, or 
edTcit, bntienr any two of the conspiracy, the verdict is good (1)> 
tte Juty back * V 

sjw, wbenapoa found both of the defendants guRty. (/) 4 St. Tr. ISO.'lSl. 

i4 St IV. And (g) where several are indicted for tr^on or jfl#ny, or 
itV^V.K th crime, which <ma/bd as weIKdope by ope^only as by more, 

een hoiden* ” ^ Verdict (A\tiitay find one of the defendants only guilty, and 
Tbatonnnin- acquit al^ rest. And'4n Ifite madher it seems (t) agreed. 



acquit some and nna ouiers guilty ; because though 
jury cMnot. the information joint, yet itt judgment of jaw, eadt defendant 
M^eWde^ is severally chaigitf for his owffoifonoe.^ And like manner 
Munttbbtb,flnd (A) it seems, that the defendgpp iq sudi inform^ion may be 
A. guilty of the found guilty for g^lest fpnm of degree than is laid. Unless "the 
lti&*tae^ny offence consiRk in doing sjjpne #ntire thipg, whiqh muift bet pre- 
only. 1 Sid. 171. cisely proyed in the sam#mApder as it is laids 
VJoe * Hale, ^ > 

S9S. (i) Vide aup. o> Rd. (ft) Vide rap. Si 1^. s. IStv 

2 1 Vide Bex «. TenYhIy, That the Court in judging upon a Special 

ve'i^ict is confined to the facts expressly found, and cannqt sup- 
ra. ilex?’ pl!f flic wantl^tgeof, as to any material part, by a^ argument or 
Bhaaty^ll^ly. implication ^pm what is cjUjiPMsly found (2) ; wnd therefor^ 
^licre alf indictment set fo^pihRl the defendant dischatged «t 
so^'Hexv! fion i^ainst J. S. and thereby save him a mortal wound, &c. 
FfMid^Str. and the special verdict found mat pe discharged a gun and 

fiicreby killed J. S. but did not expressly say that he discharged 
BftrRUrWk/* if against J. S. it was adjudged, that the Court could not take 
Doug. for. ^ it* 

Itexir. ]Phtlltps» 

Cowp. 830i» for the precision edth which special verdicts must 6nd the necessary fisetSo— N. Bo On a 
special verdict for mueder the Court are judges of the malice. Ld. Raym. 1485. Str.766. 


It has been deteraunedp where only two are 
found guilty of riot, or only one found guilty of 
coniidiwcyp they having, in both coses, been ui* 
dktira with others, that judgment i^all be gWen 
against Ihenv Stranj^, 1^. ; even thou^ the 
omn who wm indicted do not come in to trial. 
Strange, If 87. if Mod. S6f . So where six were 
indicted for a riot, and two of them died before 
trial; tww were acqtiiUed|||niid two only found 
. » yet judgment whs gWen upon this verdict; 
r by LI^ Mansfield, they must have been found 
“ IT with one or both of those who had not been 
» or it could not have been a riot Burrow, 
Ifft. 

(f ) If the verdict do not sufilciently ascertain 
the foct, a erfitrc/odas dsnmn ought to issue, Skk. 


667. Ld. Raym. 1581. for a tp^ial verdict can- 
*not be amendecyn rafutal cases, per Ld. Holt, Ld. 
Raymond, 141. Yet in the case of Sarah HascI, 
Lord Mansfield said it might if there were minutes 
to amend it by, M.S. Easter, ^ Geo. 3. and in 
forgery a special verdict was amfoided because the 
foiJt was commitled bjr the defendant, Strannep 
844 .ra«lf a special verdict find only part pf foe 
matter in issue, or do not take in the whole,issoe, 
or if the imperfoction such that judgment can- 
not be given, it it bad. lad* Raym, 1588. Cro. 
Jac.31. But if there be sevcfal issues, and the^ 
jury find efiy some of them, the Court may give 
judgment, Stia. 845. for in a general verdict upon 
several counts, if any one of them is aoodf It i» 
sufficient In oi^inal cases, Salk. 584b Soug. 730. 
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it from cireuinstMces of tho fr^t* «ai|Mmiiily« 

foond* tboo|h they were a« Ibll to dm pwjfo«0 at poasd^ l^j 
conld well that the, d^cndent ditchargelS tfaie g«m ’'agamet 


Sect. 10. Eleventhly, That it' hath been {m) adjudj^ed, ^hat Saimden, 
where an indictment found at ,the assizes id removed into the 
king’s ttewch by eertiorarif and' there the defendaH pleads not 
guilty, et de hoe ponit se super ^atriam, et 1*1 F. ynt7es, eoronator et 
attomatus dom* regis, Sfc. similiter, and theiypupon the defendant See B. i. « 
is found guilty of the offence ?;i indictameuto pfSedict* interias ei it. ■. 9 . yrhit 
imposit* prout preedict* T. F. interius versus eum queriiur, the ver- j? • 
diet is good; <br these words ptout pradicCY. F. interius versus ilrtnmitflffpr 
eum ou^ur shall be 1 ejected as surptbs, (a) repugnant and void,saery, B. 1 . e. 
and me^rdict is conaypiete without them. si,t.t7.p.30i. 

Sect. 1 1. Twcuf^HLY, That it hath been ( 0 ) adjudged, that (<*) t Ander. 
if the jury acquit y prisogjsr of an i^ctuiunt of fdony against erorop lU 
manifest evidence, the court may, *06^6 the verdky^ recoided, Aieyii,’it. 
but (p) not after, order them to go^ut again and rUSansider the ^ I''* 6X1. 

matter; but this is by many thou JRf hard, a|id seem a> not of late 
years to have been so frequently practisco as fornAerly. Also s*h«Ip,’s 99 .* 
there are ( 9 ) ins|ance 8 where defci^douts ac^hittg^ against plain 3io. VMtar,30. 
evidence, of felonies and other caipinioiis crimes, have been 
bound to tUir good bchaviouh X 

^ ttiifl Bcrketcf, 

and Cio. 607. Vido S St. Tr. 60. 611. wliero^ upon tbil acquittal of tbo dcfcndimts.oi the 

mdictment against th^ fora not, committed contempt to the Court during the trid/ 

i f 

Sects 14* However, it is settled, that ^o\oiirt cannot set aside (0 
a verdict which (r)hcqiiits a defeitoant of a pioeecution properly Kio^Bcwbl 
criminal, as it seems that they may a verdict that (<r) convicts* Hilary^ Oeo. 
him, for having been given contraiy to evidence, and the direo* *• *!* ||j| 
tiotps of the judgp, or au^ verdict whatever for (t) mis-tiial. S 

^ .Ipiinrt a,Jmn 

a iic% trial wu not grantable upon an acquittal ww information in th. nature of a fu« vammto, hmlimin 
it Munds in the criminality. 1 Kcble, 184. ,SlCeble, 403. 404. Whcihor it be grantable for a oar« 
rupt practice in obtaining a verdict, 1 Leviaib*9. 10. 184. Sid. IjS. 164. 1 Kible, 540. 538. 690. 

3 Keble, 179. 409. Show. 336. That ft u not graiiUble where the acquittal wa» occationed by a slip 
in an bidictment ofperjury in varying from the SKgiiial record, 8 Keble, 409. Scr tlie case of Iiforrie 
^ler, Cowp. 37. («) Adjudged % Jones, 163. 3 Kcbtle, 586. 1 Lcvjuc, 9. Uut it it doubted, 1 

luble, 184i 187. 5 Mod. SoO. 1 49. and the contraK ii ruled, 3 Keble, 396. 403. (() See Colie, 

44. 1 Keble, 546. Supra, c. 83. s. 98. and c. 3o. s. 15. Vidi- 8 Hale, 310. 4 Comm. 354. 1 Levins„9. 
T. Jouei, 163. 10 St. Tr. 416. See Gibson’, case cited in the case of Eddows v. HopUnt, Dong. 377. 


't' Sect. 13. And whereas persons acquitted on their trials, or How prisoHert 
having no indictments found against them, are frequently detained 
in prison, by gaolers on account of their /egs, it is enacted by the vnXionc- 
14 Geo. 3. c. 20. "That eveiy prisoner chained with any felony quittal. 

** or other crime, or as an accessary thereto, before any court ludd- 
" ing criminal jurisdiction in England and Wales, against whom no 
" bill of indictment shall be found by the grand juiy, or who on 
" trihl shall be acquitted, or who shall be discharged by prod^a** 

" tion Tor want of prosecution, shall be immediately set at l4ie in 
open court withoulHihe payment of any fee or sum of money to 
" the sheriff, gaoler, or keeper of the gaol or prison from whence 

" such 
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inch prisoner' ahall be so discbai^cP and set at liberty. And 
** tfie 'trea^urelr of every county, &c. on receiving a certificate 
** from the Judge, &c. shall pay out of the county rate, a sum not 
** exceeding Ids. and 4d. for .every prisoner so discharged, to the 
•* sheriff, gaoler, or keeper as uToresaid.” 




CHAP. XLVIII. 


OF JUDGMENT. 

Ch. Sfi. 8.76. Having shewn already what judgment is good on an infor- 
mation, or ahtion qui tarn ; where it may be saved by an award of 

that^dgment in liigh treason, not being 
Sidne^'^aU, counterfeiting the coin or seal, &c. shall not be arrested for 
s St. Trials, 794. miswriting or misjfblling, or false or improper Latin: having 
premised, that by the course of the court of king’s bench, 
kni^itlcv’s * upon every conviction in that court of a crime (b), capital or not 
Case, 4 St. Tr. (c), whether by '(d) v^irdict or confession, the party is to have four 
(e)s St Tr 77 TOove ill (e) aiTest of Judgment, if there be so many days 

(d) 4 St. Tr. ' remaining of the tei^ ; and if not, (/') then the longest time that 
sio. can be had in the teriu ^ having also premised, that on a con- , 

^aund*wi viction of homicide sc dejen^ndo or per infortunium, ^no (g) 

SOS. chief jus- Judgment at all is to be given, but the party let td^mainprize in 
tieeHalerefttied order to purchase his pardon: 
to beer eny 

niotloaiB arrest of judgment of a scandalous conspiracy ; but in my own experience I never knew sndh .i 
motioatitfused to be heard. (/) 4 St. Tr. 217. Yn in the Lord Urey’s case, 7 SU Tr. 03. the couu 
would not give judgment on u conviction for a misdemeMior, because tlurc \serc not tour cld^s left of tlic 
ternis (g) Summary, 369. 3 Hale, 395. Sup. c. 37. sect. 3. ^ 

1 shall further endeavour to shew the nature, 

1. Of Judgment by express sentence to the punishment proper 
for the crime. 

2. Of Judgments without any such sentence. 

Of Judgments by such express sentence in criminal cases there 
are two kinds, 

1. Such as are fixed and stated, and always the same for the 
same species of crime. 

2. Such as are discretionary and variable according to the dif- 
fere^ circumstances of each case. 

Ah^rifiST, — Of fixed and stated Judgmeuj^. 

(b) s St.Tr. which it seems (A) agreed, that the law makes 

ro«. s insL St. no distinction between a peer and a commoner, or between a 

common 



Cll.46. 


09 $ 


o^in>aii|S|ep. 

conmon tit .ordmaiy atten^eO. mtb HeUey. 

circtnmtattces ; forwliich reMoii»it i<6.Utt. Rep. 

case, who was convicted, by confession, of me- amrdpf '« jthe J?T,* jjl****** 
l>uke of Buckingham, that the Court coidd not order bis^ handL-^‘g, 
to be (A;) cut off, nor make it part df the sentence that his' pptfy^ (X;) Agreed, 3 
should be hanged in chains, but that the body, after execution, 
being at the king's disposal, might be hangjed in chains, (I) or that ^6*^00011 
otherwise .ordered, as the king should think tot. cannotordertbo 

' hand to bo cut 

off in any caie wherein it is not the stated judgment. See Bk. 1. p. $1. {<) Vide infira, c. 51. It* 
f 

Of such fixed and stated Judgments, the most remarkable arc 
those for, 

1 . Judgment, for treason. 

8 . Ju^ment for felony. 

3. Judgment fosprsemuMtre. 

4 . Judgment for mispruions. 

Sect. 3. . Fimt. The, settled '^judgment et (n) th» day j.),!.,.,,,. 
agaiust a man tor high treason^ nm relating to the com, seems sii. 
to be^ that he shall be (o) carried back to the place from iHatos360,3:)i. 
'' whence he came, from tlicticc to be (p) drawn to the place of 
** execution, and be there hanged b}^ the (ry) neck, and cut (r) pjowden, 587o 
down alive, (] ) and that his (s) entrails bt^ taken out and (^) burnt Co. Em. 3<ii. 
before his face, and his iiead cut oft', mid 4is body divided into 
four quarters, and his head and quarters disposed of at the ^lidgment wa»' 

king’s ^iveii aguiiiAt 
^ two coiivjcicd of 

high treason, that one should have hi5 eyes put out, and the other /n rrucetn titUatur. IVl.ifl. Exchequer, 
foL 6. (o) Su P. C. 182. liut this clnuM* is wholly omitted in Suminar\ , 258. and 3 lust. 210. and in 

Flowdon, 587. it is thus expressed, quod pr<id* R. D. dtt€erUur per jrrafal^ constujlntlar* utque <Uctam turrifn 
London, et dehtde, And in Coke’s Entric**, ,301. b. it is thus, qiwd prad^ T. B. ducatur per pTe^eHf 
Mureic. usque prtsonam Mar' Maresc. Domini Iiegis,lic, (p) S. P. C. 182. it is expressed, that he shall bo 
dram upon an hurdl%; and Plowdcn,387« it is, that he shall be drawn tlirough the middle of the jei^ of 
Lonaon to the gallows at Tyburn : also in Coke’s Entries, 351. and 5 Inst. 310* a particular plaoaoC ex« 
ccudou is mentioned, (y) S. P. C. 182. and 5 Inst. 110, But Flowden, .387. Co. £iit. 361. ond Sum** 
mary, 268. it is only said quod suspendatur, without adding per eollum. (r) 3 InsL 1 10. S. P. C. 182* 
Aowden, 387. Co. £nt. 36J. But this is omitted. Summary, 250. (s) Tins claiiBC is thus expressed, S 
Inst. 210, 21 1 . Flowden, 387. (^)kc’s Entries, 351. quod intenora siia extra ventrem suum capiuntur, with* 
out mentioning tlie rutting oft of the privy members; and so is Summary, 268. 2 Hale, 397. and tlic 
latter precedents. But S. P. C. 182. is express, that they shall be cut off. (t) S. P. C. 102, Butin 

Flowden, 387, Coke’s Entries, 351, 3 lust. 211. it is thus expressed, iptoque vivenie comfturantur, — , 

Vide also Skinner, 442. Carthew, 318. 349, 


(l) This judgment, ai to cutting down alive, &c. 
is dtcred by the st, 54 G. 3. c. 146. which passed 
** to alter the judgment in certain cuses^of high trea- 
son,** and which recites, that** in certain cases of high 
treason, as the law now sUnds, the sentence or judg- 
ment required by law to be pronouncet^or awarded 
imainst persons convicted or adjudged guilty of 
the said criiqe, in such case is, that thdy should be 
drawn on an hurdle to the place of execution, and 
there be bong by the neck, but not until they aw 
dead, but that they should be taken down again, 
and that while they* are yet alive their bowels 
•hoeld be taken out and burnt before their Cims, 
and that afterwards their head2 diould be severed 
from dwir bodies, and their bodies be divided into 
four quarters, and their beads and quarters be at 
VOL. n. 5 8 


the king’s disposal ; and that it is expedient in the 
said cases of high treason to alter the sentence or 
judgment now required by law and then enacU, 
** 1 hat in all cases of high treason in which, as die 
** la^ now stands, the sentence or judgment or- 
darned by law is as aforesaid, the sentence or 
** judgment to be prononneed or awarded, from and 
** alter tlie passing of this act, against any person 
** convicted or adjudged guilty, shall be, that 
such person shall be dlAni on an hurdle to tlie 
** place of execution, and be there hanged by the 
•• neck imrit eieek pereen Udedead, and that aOer- 
** waidf the btad shall bJiKeied from the body 
** of such pemn, and the body, divided into four 
" quarters, shall be disposed of as his majesty and/ 
** his swsoessors shall think ftt.” ' 
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18«. 

3 Inst 17. 
Summary, 968. 

1 Hale, 351. 

2 Hale, 397. 

€• Car. 383. 
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c. 
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Summary, 19. 
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233. Sup. 25. 
sect. 145. 

(б) Dyer, 230. 

2 Levuiz, 98. 

2 Jones, 233. 
3Keble,278. 
Raymond, 234. 
1 Veutris, 251. 


** king's pleasure.” And 1 find little or no variation in substance 
from this judgment, but only in some circfimstances, for which 1 
shall refer to the notes in the mai^in and the State Trials. 

Sect. 4. It hath been always agreed to be proper judgment 
against a man for high treason at common law, in counterfeiting 
the king’s (u) coin or (x) seal, that he shall be drawn to the place 
of execution, and there hanged by the neck till he be dead. But 
there have been (y) great opinions, that the judgment against a 
man for clipping, and other offences against the coin, made trea- 
son by statute, shall be, to be drawn, hanged and quartered, as for 
other high treasons ; because it is a general (z) rule, that where a 
statute makes an offence treason or felony, it gives it the like in- 
cidents that belong to a treason or felony, by the common law ; 
yet inasmuch as high treason at common law in counterfeiting 
the coin had judgment only of drawing and hanging; and it is a 
reasonable construction, that the makers of the statutes, which 
made other offences concerning the coin high treason, intended 
to give such offences the like (a) incidents with high treasons 
against the coin at the common law, and not to make inferior 
offences of this kind suUj|Cii|^ to hcarier punishment than the 

? ;reater ; it seems to be (6) settled at this day, that the judgment 
or such offences shall be the same as for counterfeiting the coin, 
&c. at the common law, i. e. of drawing and hanging without 
quartering. 

^«)Bnt Bract. Sect. 5. It hath been (c) long (d) agreed, that the judgment 
104. it U said, against a man for petit treason is the same with that for countcr- 
hura UOTiwfirfi the Coin, viz. that he shall be (e) drawn to the place of ex- 

ecution, and there hanged by the neck till he be dead. 

rtim ituidiav€* 

rtnt, (d) 3 Inst. 2tl. 1 Halo, 382. 2 Hale, 399. S. P. C. 182. 19 H. 6. 47. Ab. F. Coronc, 7. 
B. Treason, 8. 33 Assize, 7. Ab. B. Treason, 15. F. Corone, 2l0 ^e) See 21 K. 3. 17. Ab. F. Co- 
rone, 447. B. Corone, 38. where an approver, becoming nonsuit, Imd judgment to be hanged only, and 
not drawn, though be stood indicted of petit treason. But the case is obscure both in the Reportn and 
Abridgments. 

fnPi«fiicato Sect. 6. The judgment against a woman, in all cases of 
A. 6th Beport, treason, whether high or petit treason, is, that she shall be 

3 lut. sii. drawn to the place of execution, and there burnt. 

S. P. C. 18f. 

F. Corone, 383. 23 Assize, 2. Ab. Bro. Treas. 26. 12 Assize, SO. Ab. B. Coronc, 74. B. Trea- 
son, 12. Fa Coione, 170. 1 Rich, 3. 4. Ab* F. Corone, 46. 

But this judgment of burning women is altered by the stat. 
SO Geo. 3. c. 48. which recites, that it is expedient that the 
judgment which is required by law to be given and awarded 
against any woman or women in the cases of high treason or of 
petit treason should be no longer continued ; and then enacts, 
** That from and after the fifth day^of June, one thousand seven 
** hundred and ninety, the judgment to be given and awarded 
” a^nst any woman or women convicted of the crime of high 
Mason, or of the crime of petit treason, or of abetting, procur- 
** iUh counselling, any petit treason, shall not be, that such 
** wRnan or women shall be severally drawn to the place of ex- 
" ecution, and be there burned to death ; but that such woman 
or women, being so convicted as aforesaid, shall be severally 

drawn 


Burning of 
women lo free- 
•ou aboiizbeda 
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. ** 

** dnwn to the place, of execution, and be there hanged b; die 
** neck until she or they be severally dead ; any law or usage to 
** the contrary thereof in anywise notwithstanding.” — Sect, 1. 

If any woman or women shall be convicted of the crime 
of petit treason, or of abetting, procuring, or counselling any 
petit ti^eason, then and in every such case such woman or 
women shall be subject and liable to such further pains and pe- 
nalties as arc particularly spccihed and declared with respopt to 
persons convicted of wilful murder, in an act passed in the 
twenty-fifth year of the reign of king George the second, [3.5 
Geo. 2. c. 37.] ** and the court before whom any such woman or 
women shall be convicted, shall pass sentence at such time, and 
** shall give such orders with respect to the time of execution, the 
** dispostd of the convict’s body after execution, and all such other 
** matters and things as arc directed to be given by the said act 
** with respect to persons convicted of wilful murder.” — Sect, 2. 

Sect, 7. Secondly, The judgment against a man or (g) . \ .. 
woman for felony, of death, hath been the same (A) since F.Cori'iti.' 

the reign of Henry the First, viz. thin he or she be (<) hanged by (A) 3 Innt. 63. 
the (k) neck till (/) dead, which in the Roll (m) is shortly entered 
thus, *‘s«s. per co//.”(I) 3 In»L sii.' F. 

Corune, 

See the citations to the next letter. {U) Tlic words per cotlnm arc oiiiitted Cuke's Entries, 60. 

355. 360. Kastals 42. 53. 55. (/) 3 Inst. 53. 211. Stun. 268. 6 K. 4. 4. But this is oiiiiltiMl, 6 H. 

4. 6m S. P. C« 182. Rostal’.s Entries, 42, 53. 55. the precedents in Coke’s Entries cited to letter 
come only under an &c« (m) 8. P. C. 182. 5 Modern^ 22. For the jiidgioeul and procuccliiigft in 

murder, vide 25 Geo. 2« c. 37. Post, c1i« 51. sect. 10* 

The judgment in cases of murder differed not at common 
law from the judgment in other cases of capital felonies. Rut 
by the above cited statute of 25 Geo. 2. c. 37. for the purpose 
of exciting a greater horror against that crime, it is enacted, 

» That 

(1) From the variety of olTcncc^s which are de- " be recommended for the Royal mercy, it shnll 

dared bv statute to be felonies without benefit of '' and may be lawful for such court, if it shall think 

clergy, if the judgment wore always carried iiUo fit so to <lo, to direct the proper ufiicertliru 

ctfect, the sanguinary consequences of our penal ** being present in the court to require, and ask« 

code would be revolting to humanity • It has hap- whereupon such olficcr shall require and ask, 

pened, therefore, that the comparaUvely few in- ** if such oiTendcr hath, or kiiowetli any tiling to 

stances in which the sentence of the law has been ** say, why judgment of death should not l>e re- 

executed, had rendered tlie pronouncing the judg- corded against such oifeuder ; and in case such 

nient of death a mere brtUym Jvlmen, and had to- ** offender shall not allege any matter or thing 

tally destroyed the solemn effect which such a ** sufficient in law to arrest or bar such juilgmeiit, 

judgment should impress upon its hearers, as well ** the court shall and may and is hereby authoriflcci 

as upon the unhappy convict himself. To remedy ** to abstain from pronouncing judgment of death 
this, the stat. of 4 Geo. 4. c. 48. reciting, That it is ** upon such offender ; and instead of pronouncing 

exp^eiit in all cases of felony, except munjer, ** such judgment, to order the some to be entered 

the court before whom tlie offender shall be tried of record, and thereupon such proper officer as 

and convicted shall be authorised to abstain from aforesaid shall and may and is hereby authorised 

pronouncing sentence of death, if such court sliaJI ** to enter judgment of death on record again.st 

be of opinion the offender is a fit object for the Royal such offender. In the usual and accustomed form, 

mercy,'' enacts, That from and after the passing ** and in such and tlie sfRne manner as Is now 

** of this act, whenever any person shall be con- *' used, and ns if judgment of death had actually 

victed of any felony, except murder, and shall been pronounced in opejUMurt against such of- 

by law be excluded the benefit of cler^, in re- ** fender by the court beflP which such offender 

sped thereof, and the court belbre wh^h such ** shall have been convicted.'* By s. 2. the jud]^ 
** offender shall be convicted shall be of opinion ment thus recorded is to have the same effect as if 

** that, under the particular circumstances of tlie pronounced ; and by s* 3. this act is not to extend 

'* case, such offender is a fit and proper subject to to Scotland. 

S S i 
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** That all persons (1) who shall be found guilty of wilful murder^ 
" be executed according to law .on. the day next but one after 
(n) Beccaria, ** sentence passed (n), unless the same shall happen to be dio 

c. 19. ** Lord’s day, commonly called ' Sunday, and in that case on the 

*' Monday following — ^I'hat the body of such murderer so con- 
" victed shall, if such conviction and execution shall be in the 
county of Middlesex or within the city of London (^) or the 
" liberties thereof, be immediately conveyed by the sheriff, 
“ or sheriffs, his or their deputy, or deputies, and his. or 
their officers, to the hall of the Surgeons Company, or such 
other place as the said Company shall appoint for this purpose, 
" and be delivered to such person as the said company shall de- 
putc or appoint, who shall give to the sheriff or sheriffs, his or 
“ their deputy or deputies, a receipt for the same ; and the body 
“so delivered to t|ie*said Company of Surgeons shall be dis- 
“ seeled and anatomized (3) by the said surgeons or such person 
“ as they shall appoint for that purpose. - And in case such con- 
“ viction and execution shall happen to be in any other county or 
other place in Great Britain, then the judge or justice of assize, 
“ or other proper judge, shall award the sentence to be put in 
“ execution the next day buf one after siich conviction (except as 
is before exccptpd), and the body of such murderer shall in like 
manner be delivered by the sheriff, or his deputy and his offi- 
** cers, to such surgeon as such jud*ge or justice shall direct for 
“ the purpose aforesaid.” 


(a) li was held 
by the twelve 
judges in Alich. 
Tenn, 10Geo,3« 
I'hat, except in 
the cases within 
this act, the 
time and place 
of execution are 
by law no part 
of the judg- 
ment. , 

4 Cora. 39T* 

See also 3 Burr. 
1812. in what 
manner sen- 
tence shall be 
pronounced 
against a niur- 
dcier. 


t Sect. 8>. By 23 Geo. 2. c. 37* s. 3. and 4. it is also enacted. 
That the sentence shall be pronounced in open court iininc^ 
diatcly after the conviction of such murderer, and before the 
court shall proceed to any other business, unless the court shall 
see reasonable cause for postponing the same ; in which sen- 
tence shall be expressed, not only the usual judgment of death, 
but also the time (a) appointed hereby for the execution 
thereof, and the marks of infumy hereby directed for such 
ofienders, iii order to impress a just horror in the mind of the 
ofleiider, and in the minds of such as shall be present, of the 
heinous crime of murder. But it is provided, that after such 
sentence is pronounced as aforesaid, in case there shall appear 
reasonable cause, it shall and may be lawful to and for such 
judge or justice, before whom such criminal shall have been so 
tried, to stay the execution of the sentence, at the discretion of 
such judge or justice, regard being always had to the true intent 
and purpose of this act.’’ 

+ Sect. 


(1) A peer indicted of felony and murder, and 
tiled and convicted thereof before the lords in par- 
liament, ought to rectnvc judgment for ttic same ac* 
cording to Uie provisions of tliis act. The Earl of 
Femrir case, Foster, 1S9. 10 State Trials, p. 478. 

(2) Upon all executi^ in London, the Recorder, 
after reporting to the. j|pg in person the case of the 
several prisoners, ano^cciving his royal plqgsurc 
that the law must take Its course, issues his warrant 
to the sheriffs, directing them to do execution on 
the day and at the place assigned. 


(5) At a meeting of the judpjs in 1752, to con- 
sider of this act, it was agreed by much the greater 
part, that the judgment for dissecting and anato- 
roixing, and touching the time of execution, ought 
to be pronounced in cases of petty treason, though 
murder Is only mentioned, except in the case^ of 
women, and in that case too the time of execution 
may be a part of the judgment. Foster, 107. 
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How a con- 
clt'iiinrd mur- 
derer slial] bo 
ruiilined. 


t Sect. IS. And by 25 Geo. 2. c. S7. s> 5. " Ife^sball be in the 4Comm.«os. 

** power of any such judge or justice to appoint the b<^y of any 
** such criminal to be hung im^ebains. (5) But that in no. case 15. * 

“ whatsoever the body of any murderer aliall be suffered to be * State Tr. S03. 

buried, unless after such body shall have been dissected and I t ?. 

“ anatomized as aforesaid ; and every such judge or justice shall, judgea there 
** and is hereby required to direct the same cither to be disposed was some doubt 
" of as aforesaid to be anatomized, or to be hung in chains in 

the same manner as is now practised for the most atrocious niig),t ever be 
** offences.” made port of 

tlic jud^roeiit. 

But on debate it wa.s agreed by nine judges, that in all easob uUhiii tlio act, the judgment for diisection 
and anatomizing oniyj should be ])ait of the sentence* And if it should bo tfioiight ndvisahlc, the judgo 
might afterwards direct the hanging in chains by s|H'cial onler to the slierirf, pursuant to the power given 
for that purpose in tlie jfroviso. Foster, 107. and 10 St. Tr. ^>0. wftis. See also Ilall's case. Cases Cro. 
Law.t^l. ^ 

+ SecL !)- By 25 Geo. 2. c. 37* s. fi. it is cimctiul, ‘‘ That 
from and after such conviction^ and judgment givt^n thereupon^ 
tlie gaoler or keeper to whom such criminal sliull be delivered 
** for safe custody, shall coiitiiie such prisoner to some cell, or 
other proper aiul safe place within the prison, separate and 
apart from the other prisoners and that no person or persons 
whatsoever, except the gaoler or keeper, or his servants, shall 
** have acce.ss to any such prisoner, without license being iirst 
“ obtained for that purpose under the hand of siicli judge or jus- 
lice before wduim such offender shall have been tried, or under 
the hand of the sheriff, his deputy or under-sheriff.” 

i" Sect. 10. Blit by 25 Geo. 2. c. ^7. s. 7. it is provided, That Judges may rc- 
“ in case any such Judge or justice shall sec cause to respite the tiicrcstraluti 
execution of such offender so condemned as aforesaiti, such 
judge or justice may relax or release all or any of the restraints 
or regulations hereinbefore or hereinafter directed to be ob- 
served by the gaoler or keeper of the prison where such pri- 
"" soner shall be contiiicd, by any license in writing signed by such 
judge or justice for that purpose, for aud during the time of 
** such stay of execution.” 

+ aSccI* 1 1 . And by 25 Geo, 2. c. 37* s. 8. it is further enacted, Convicis for 
** That after seutcnce passed as aforesaid, and until the execu- murder to be 
tion thereof, such offender shall be fed with bread and water 
only, and w ith no other food or liquor whatsoever (except in ^ 

** case of receiving the sacrament of the Lord’s Supper, and ex* 
cept in case of any violent sickness or wound, in which case 
** some known physician, surgeon, or apothecary, may be ad- 
'' mitted by the gaoler or keeper of the said prison to administer 
** necessaries ; the Christian and surname of such physiciail, sur- 
^con, or apothecary, and his place of abode, being first entered 
in the books of the said prison or gaol, there to remain).” 


f Sect. 12. By 25 Geo. 2. c. 37. it is also enacted, ** That in Penalty for not 
“ case such gaoler or prison-keeper shall offend against or'neglect ««««?"« 'be 
" to put in execution any of the directions or regulations hereby a^^****“* ^ * 

enacted to be observed, such gaoler or prison-keeper Hall for 
such offence forfeit his office, and beaded in the sum of twenty 
pounds, and suffer imprisonment until the same be paid.” 

In cases of self-murder, or felo-de-se, when that fact was found 
by the coroner’s inquest, though there could be no judgment pro- 
nounced 
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4 Geo.4.c.£s. oounced against adeadouin,^et ashewas found a felon* in addi- 
**** forfeiture incurred* ^e coroner issued his wamuit for 
highway. *** burying the body in a public highway, frith a stake to be driven 
through it, and without the rites of sepulture ; but this being Te> 
volting to the feelings of this more civilized age* by st. 4 Geo. 4. 
c. 52. It is enacted, “ That from and after the passing of this act 
it shall not be lawful for any coroner* or other officer having 
" authority to hold inquests, to issue any warrant or other process 
*' directing the interment of the remains*of persons* against whom 
** a finding of felo-de-se shall be had, in any public highway ; but 
that sucli coroner or other officer shall give directions for the 
** private interment of the remains of such person felo-de-se, 
" without any stake being driven through the body of such person* 
** in the churchyard or other burial-ground of the parish or place 
“ in which the remains of such person might* by the laws or 
** custom of Kiigland* be interred, if the verdict of felo-de-se had 
“ not been found against such person ; such interment to be 
made within twenty-four hours from the finding the inquisition* 
** and to take place between the hours of nine and twelve at 
“ night.” 

Sect. 13. For the judgment of peine forte et dure upon all offen- 
ders standing mute* I shall refer to chap. SO. sect. Iti. 


(s)Co. Lit. 1G9. 
it is agreed 30 
E. J, It. 

Ab. F. Jiiclgm. 
145. and in 
tt H. 4. 0, 7. 
Ab. F. Forfeit. 

B. Forfeit. J2. 
Pream. 6. !S!0. 
tliat ftiich jutig- 
tiieiit sliiilt not 


Sect. 14. Thirdly, Judgment in preemunire at the suit of the 
(z) king against the defendant being in prison, (a) is, that he shall 
be out of the king’s protection, and that his lauds and tenements* 
goods and chattels shall be forfeited to the king, and that his 
body shall remain in prison at the king’s pleasure ; but if the de- 
fendant be condemned upon his (A) default in not appearing, 
whether at the suit of the king or (c) party, the same judgment 
shall be given as to the being out of the king’s protection, and 
the forfeiture ; but instead of the clause, that the body shall re- 


Ih: K'lvon at the main in prison, there shall be an award of a capiatur. , 

buit ot the party, 

on 97 Kdw. d. j but In the two last citations it is holden, that the same judgment shall be given at the 
suit of the party, on 16 Rich. 2. (a) 3 Inst. 318. Supra, B. 1. c. 4. s. 14. 45* Co. litL 139, 130. 

(6> Vide B. 1. c. 4. s. 14. Hastal. 466, 467. 3 Inst. 195. 318. Dalton, c. 90. (r) 8 11. 4. 6. 

Ab. F. Forfeit. 13. B. Forfeit 13. Pr«eiu. 6. 30. 30 £. 1 1. Ab. F. Judg. 145. 44 £. 3. 7. Ab. 
Reap. 35. 39 E. 3. 37. Ab. F. Rctu. de Vic. 61. Attorney, 36. 8 H. 6. 3. Ab. B. Prmni. 8. 30. 


Sect. 15. Fourthly, The judgment against a man for mispri- 
(d) 1 Halo, 374. sioti of high treason (t/) is, that he shall be imprisoned during his 
3 in^t?*^‘!^\8. forfeit all his goods, and the profits of his lands during 

B. Treas. 1 9. 35. hiS life. 


Sect. I(i. The judgment against a man for drawing a sword on 
< /')^um*i3^'* ® judge, or striking any person in the (e) presence of the king’s 
41 Assise, 35 .' higher courts, is, that he shall be imprisoned during life, and for- 
Ab. B. Fines, feit his goods, and the profits of his lands during life, and that 
Forfeit 41 hand shall be cut off at a certain place. 

Bestit 33. Setre Facia$^ 160. 3 R. Ab. 76. judgment was given, that the lands should be seised into 
the king's hands, and the king answered of the profits ; alter which tlie king granted over the lands as 
forfeited, and Uien |wrdoned the offence ; and the heir was restored upon a mre faoM; by which it ap- 
pears that the inheriUnce 6f the lands was not foVfeited. (Vide sup. c. 37. s. 54.]) But in 1 Keble,75t. 
the judgment is, llmt the lands shall be forfeitert^Aring life ; and Dalison, 33. quart Is made by what 
law the lauds shall be forfeited any farther limn Voriug life; yet 3 InsL 140. 318. and 39 Assise, 1. 
Ab. B. Contempt, 9. F. Assise, 333. pTyer, 188. F. Judgment, 174. F. Cor. 380« S. P. C. 38. 
Owen, 130. C.'. Elis. 405. Dalison, 33. say in general, that the land shall be forfeited, wiUiout adding 
tor life ; and 33 Ed. 3. 13- Ab. F. Forfeit, 31. that the offender shall be disinherited. (g) In this 
part of the judgment the books abote cited generally agree. 
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17. For the judgments for (A^stnkk^ in the kii^*8 palace, W V.*i. p. fit. 
for (i) rescning a prisoner from the superior courts for perjury, or /Jw*’. „ 
forgery on the statute, and for da^villamouBjudgnient in conspiracy ' • • • 

at the suit of the king, 1 shall refer to the first book under these 
respective titles. 

5ect. 18. The entry of the judgment for a defendant upon an 
acquittal by verdict, or upon the plea of a pardon, is. Idea consitT 
est quod j^ntd! A. B. de (JC) prumissis eat inde sine die, or eat sine (fc)Co.Enfc356. 
die omitting (/) de prannissis ; or de proditionibus preedictis eat inde 
{m) quietus ; or (ii) thus, quod sit inde quietus, 6^'c. et quod ipse eat sab, 359 . 
hide sine die; and upon the pica of a release to an appeal, and in ^!>t.5i.ii6,57’. 
other cases of the like nature,, it is, Ideo consid* est quod (o) pra'd* 

A. quoad sectam pretP B. in pramissis eat inde sine die. And (p) (») itast. 49 .. 57 . 
Staundforde says, that upon the acquittal of one arraigned of (**) *®* 

treason or felony, the judgment is no other, but that the court (J’)S. P.C.iB*. 
discharges the defendant paying his fees. 

Secondly, As to judgments by express sentence, which arc 
discretionary and variable according to different circumstances, 

Sect. !{)• I shall observe in general, that for crimes of an infa- (v)3IiwLai8. 
mous nature, such as petit (q) larceny, (r) perjury, or (.») forgery (^^•3Si.Tr.4e7, 
at common law, gross (t) cheats, conspiracy not requiring a iiobart,64. 
villainous judgment, keeping a bawdy-house, bribing (u) witnesses (•) llaym. hi, 
to stifle their evidence, and offences of the like nature against the * iln 

first principles of natural justice and common honesty, it seems c?Jhc.’ 498 .* 
to be in great measure (1) left to the prudence of the court to in- 9 R. Ab. 70. if. 
liict such corporal punishment, and also such fine and lien to the Jv.y. 
good behaviour for a (x) certain time ( y). Sic. as shall seem most 99 ’ 
prqpCf and adequate to the offence, from the consideration of the (u)!!St.Tr.s7s. 

baseness, / 

’ (x) 1 Sid. S14. 

(v) See C. Car. .55. a decree of the SUr-^liambcr against a Judge fur bribery, tliat he should be Inca- 
pabic of an^ ofHcc of judicature. 


(1) There were ceitain corpora] punislimcnta 
now abolished — the whipping of females is abo- 
lished 1 Geo. 4. c. 57. It whs before partially 
abolished bjf 67 Geo, 3. c. 75. which forbade 
public whipping,’* but the latter statute has abo- 
lished it altogether. The punishment of the pillory, 
which also used to be very common, is also abolished, 
except in certain cases ; for by the stat. 66 Geo, .3. 
c. 138o intituled, An act to abolish the punish- 
ment of the pillory, cx€i*pt in certain cases,” which 
recites that, •• The punishment of the pillory has in 
many cases been found inexpc<licnt, and not fully 
to answer the purpose for wliich it was intended ;'* 
and it is enacted as follows, That from and aAer 
** the passing of this act, judgment shall not be 
** given and awarded against any person or fiersoiis 
“ convicted of any olfence, that such person or 
** persons do stand in or upon the pillory, except 
** fur the ofTenccs hereinafter mentioned ; any law, 
statute, or usage to the contrary notwithstanding : 
provided that all laws now in force whereby any 
V person is subject to punishment for the taking 
** anv false oath, or for committing any manner of 
" wilful and corrupt perjury, or for the procuring J 
or suborning any other person so to ao, or for* 
" wilMly, fabely, and corniptly atfirming or de- 


daring, or procuring or tiiborning any other 
** person so to afliriii and declare, in any matter or 
*' thing, which, if the same had been deposed in the 
** usual form, would have aniouiited to willul and 
corrupt perjury, shall continue to be in full force 
*' and effect ; ami that all persons guilty of any of 
** the said several offences shall . incur and suffer 
the same punishments, penalties, and forfeitures 
as such persons were subject to by the laws and 
statutes of this realm, or any of them, before the 
** passing of this act, and as ifthisact had not been 
** made. S. 1. In all cases where the punishment 
of the pillory has hitherto formed tlie whole or a 
** iiartof the judgment to be pronounced, it shall 
** and may be lawful for Uie court before whom 
such udciice is tried, to pass such sentence of 
line or impri^niuent, or of both, in lieu of the 
” sentence of pillory, as to the said court shall seem 
** most pro|icr: provided that nothing herein con- 
** tained shall extend, or be construed to extend, in 
•• any manner to change, alter, or affect arty punish- 
ynent whatsoever wliich may now be by law 
inflicted in respect 6f any offence, except only 
M the punishment of pillory, in manner as hardn- 
kbofb is enacted.” 
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Hard labour in 
larcenies. 


3 Geo. 4. c. 94. 
Hard labour 
in certain mis- 
demeanors. 


basenegs, enormity, and ’ dangerous..^ tendancy of it ^ the malice, 
deliberation, and wilfulness, or the inconsklera^on, auddenness, 
and surprige urith which it was emmnitted ; the ag(e, quality,. and 
degree of the offender ; and all other circumstances which may 
any way aggravate or extenuate the guilt. 

Sect. 20. And at this day by force of 5 Ann. c. 6. uid 4 Geo. 
1. c. 1 1. and 6 Geo. 1. c. 23. and other statutes, set forth more at 
large, title Transportation,” the judges, upon a conviction for 
larceny, may in their discretion award the offender to the house 
of correction; and for that and other felonies within the benefit 
of clergy, instead of giving the usual sentence, 8cc. may direct that 
the ofiender be transported. 

Also by the 53 G^o. 3. c. 162. it is enacted, ** That it shall be 
** lawful for any court to pass upon any person who shall be law- 
“ fully convicted before such court of felony with benefit of 
“ clergy, or of any grand larceny,- or of any' petit larceny, the 
** sentence of imprisonment to hard labour either simply and alone 
** or in addition to any other sentence, which such court may or 
shall be authorized to pass upon any person, lawfully convicted 
of any of the offences aforesaid, as to such court shall seem fit. 
" And such person shall thereupon suffer such other sentence, 
** and moreover be imprisoned and kept to hard labour, or be 
” simply imprisoned and kept to hard labour in such place and 
" for such time as such court shall think fit to direct, not exceed- 
" ing the time for which such court may now imprison for such 
** offences.” 

And the 3 Geo. 4. c.94. reciting the above statute, and thqt.it is 
expedient the provisions of the above act should be extenHeH^to 
certain aggravated misdemeanors and offences below the degree of 
felony, enacts, " That, from and after the passing of this act, when- 
ever any person shall be convicted of any of the offences herei^ 
** after specified, that is, any assault with intent to commit felony; 

any attempt to commit felony ; any riot ; any misdemeanor, in 
“ having received stolen goods knowing them to have been stqU^/ 
*' any assault upon a peace-officer, or upon an officer of thectfstoms 
** or excise, or upon any other officer of the revenue, in the due 
** discharge of his or their respective duty or duties, or upon any 
" person or persons acting in aid of any such officer or officers in 
the due discharge and execution of his or their respective duty 
" or duties ; any assault committed in pursuance of any conspi- 
*' racy to raise the rate of wages ; being an utterer of counterfeit 
money knowing the same to be coqu^erfeit ; knowingly and de- 
“ signedly obtaiiung money, goocJ|li;'Vkares, or merchandises, bills, 

“ bonds, or other securities monies by fiilse pretences, with 
“ intent to cheat any person of the same; keeping a common 
** gaming house, a common bawdy house, or a common ill-governed 
" and disorderly house ; wilful and corrupt pegury or suboroa- 


rabbits, or with intent to aid, abet and assist any person or per- 
sons illegally to destroy, take or kill game or rabbits, and havu^ 
** been there fouac^at night armed with any offensive weapon; in 

** each 
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** each and every of the above cases, and^ whenever Hiw person 
*• shall be convicted -of any or either of the aforesaid otfonces, it 
*' shall and may be lawful fo^' ’die court before which aii^ such 
**- offender shall be convicted, oV which by law is authorised to 
'* pass sentence upon any such offender, to award and order (if 
** such court shall think lit) sentence of imprisonment with hard 
**, labour, for any term not exceeding the term for which such 
** court may now imprison for such offences, either in addition to 
" or in lieu of any other punishment which may be inflicted on 
" any such offenders by any law in force before the passing of this 
'* act; and every such oflender shall thereupon suffer such 
** sentence, in such place, and for such time as aforesaid, as such 
court shall think fit to direct. 

It may be proper here to note the alterations lately made in 
the judgments of several felonies without cldfgy originally en- 
acted by statute. 13y st. I Geo. 4. c. 1 15. the judgment of death 
is repealed in the following cases, viz. " Thu forcibly taking 
away women,” which w'as originally created a felony by stat. .'J 
lieu. 7. c. 2. and deprived of clergy by .‘>D liliz. c. 9. (see vol. 1 . 
p. 123, 124.) “The taking a reward to restore stolen goods,” 
which was felony without clergy by 4 Geo. 1. c. 11. (see vol. 1. 
j>. 247.) Destroying locks, &c. erected by authority of parlia- 
ment,” which was a capital offence by 8 Geo. 2. c. 20. (vol. 1. p. 
‘)390 Instead of judgment of death, the court is to sentence the 
offender “ I’o be transported for life, or any term not /ess than 
seven years ; or to be imprisoned with or without hard labour, at 
the discretion of the court, for any term not tnore than seven 
years.” lly the 1 Geo. 4. c. 117. so much of the act of the 
10 1 1 Will. 3. which makes it a capital felony privately to 

steal in any shop or warehouse, to the value of live shillings, 
(vol. 1. p. 201 .) is repealed, and the stealing above the value of five 
shillings and under fifteen pounds is subjected to the like puiiisli- 
nient of transportation fur life, or not /css than seven years ; or to 
be imprisoned with or without hard labour, at the discretion of 
the court, for not more than seven years ; and by 4 Geo. 4. c. 53. 
those cr>nvictcd of stealing in a shop or warehouse, above the 
value of fifteen pounds, are subjected to the like judgment. By 
the 4 Geo. 4. c. 46. the judgment of death for the offences of 
“ Cutting down sea or river banks,” (vol. 1. p. 339.) ” Cutting 
hop binds,” (vol. 1. p. 333.) "Destroying any lock, sluice, flood- 
gate, or other work, erected by authority of parliament,” (vol. 1. 
p. 339.) ** Personating Greenwich pensioners,” (vol. 1. p. 316.) 
IS repealed, and the judgment of transportation for life, or not 
/ess than seven years, or imprisonment with or without hard la- 
bour, at the discretion of the court, substituted in lieu thereof. 
By the 4 Geo. 4. c. 53. the judgment of death is repealed in the 
following larcenies : — " Stealing cloth from the rack or tenter in 
the night-time,” (vol. 1. p. 205.) ** Stealing naval stores,” (vol. 1. 
p. 199.) ” Stealing upon navigable rivers, &c.” (vol. i. p. 204.) 
and the like judgment of transportation f6r life, or not less tlian 
seven years, or iinpjisonment with or without hard labour, not 
exceeding seven years, substituted in lieu thereof. 

By the 4 Geo. 4. c. 54. the capital punislpnent is also re- 
pealed 
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peftled in the following felonies t—** Killing or huntings &0. deer 
in any inclosed park, &c. with Uuked faces/* (vol. i. p. ITd*, 
180. 190 .) “ Being armed, and with blacked faces, hunting in 
any inclosed grounds where comes are kept,’* (vol. 1. p. 177.) 

** Stealing fish out of any pond, and maliciously breaking down 
the mound of the fish pond, whereby the fish escape,” (vol. i. 
p. 191 . 334.) and in lieu thereof, the judgment is, " That any 
" person convicted thereof, or of procuring, counselling, aidii^, 
** or abetting the commission thereof, 'shall be liable, at the dis- 
cretion of the court, to be transported beyond the seas for the 
** term of seven years, or to be imprisoned only, or to be impri- 
" soned and kept to hard labour, in ^e common gaol or house of 
correction for any term not exceeding three years.” 

Manslaughter and polygamy are subjected to the judgment of 
transportation, as before noticed, p. 513. 

By statute 3 Geo. 4. c. 38. s. 2. servants, clerks, and appren- 
tices, stealing their masters’ goods, &c. may be " transported 
** beyond the seas for any term not exceeding fourteen years, or 
be imprisoned only, or imprisoned and kept to hard labour in 
“ the common gaol, house of correction, or penitentiary house, 
" for any term not exceeding three years.” — (See vol. i. p. 159) 

And in order to reach those who instigated others to commit 
thefts and kept themselves out of the way. 

By stat. 3 Geo. 4. ch. 38. § 3. after reciting, that Whereas 
children, servants, and others, are often induced to commit thefts 
by the persuasion, instigation, or commands of wicked and evil- 
dtsposed persons, who, not being present, aiding, and assisting 
in the commission of such thefts, frequently escape the punish- 
ment which so mischievous an offence demands j” it is enacted, 
" That if any person or persons shall counsel, hire, procure, or 
command any other person or persons to commit any larceny 
whatsoever of the degree of grand larceny, then and in every 
** such case, if the pefson or persons, so counselling, hiring, pro- 
** curing, or commanding as aforesaid, shall be convicted of 
felony, and shall be entitled to the benefit of clergy ; and by 
" the laws now' in force shall be liable to be fined and imprisoned 
“ for any term not exceeding one year only, he, she, or they, in- 
“ stead of being so fined and imprisoned as aforesaid, may, at 
** the discretion of the court by or before which any such offender 
“ shall be convicted, be ordered and adjudged to be transported 
beyond the seas for the term of seven years, or to be impri- 
" soned only, or to be imprisoned and kept to hard labour, in 
the common gaol, house of correction, or penitentiaiy house, 
for any term not exceeding three years.” (l) 

(a) Dalis. 80 . Sect. 21 . Blit it (a) seems, that the court cannot be authorised 
*01.* hy any letters-patent, but, only by act of parliament, to inflict a 

Co. tilt 135. punishment unknown to our laws, as of (6) banishment, 8cc. 

M Salk 56. That the court may assess a fine, but cannot 

* award any corporal punishment against a defendant, unless he be 
8kiBBeK,6M. actually present in the court (c). 

' Stset. 

(1) Hm oftnder may be Ificd befbn Iba priacipal is convicted, vide ante, 45*. 
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Se^, 8S» Notb also. That whete diere are several defendants, 
a joint award of one fine against them all is (d) erroneous, for it n co. la. 
ought to be several against each defendant; for otherwise one i Roll. re. 
who hath paid his proportionable part might be continued in 
prison till tdl the others have also paid theirs, which would be in 
effect to punish him for the offence of another. 

Sect. 24. It hath been adjudged, (e) that where a man is to («) Dyer, S9t. 
make fine and ranson, the ransom must be treble the fine at least. 

But Sir Edward Coke strongly ( f) argues, that fine and ransom (/) Co. Utt. 
arc in legal understanding the same thing under different names, 
called a fine, because it makes an end of the business, and a 
ransom, because it rcflcems from imprisonment ; for if they were 
different things, it would follow, that where the books say that a 
man shall make a fine and ransom, they must be taken to intend 
that he ought to pay two different sums, of which there is no pre> 
cedent. 


Sect. 25. A fine is under the power of the court, during the 
term in which it is set, and (g) may be mitigated as shall be 
thought proper ; but after the term, it admits of no alteration. &*Cro.^ar.***i! 

Of judgments without an express seiitence to the punishment 
proper to the crime, there arc two kinds : 

1. Outlawry. 


2. Abjuration. 


Sect. 20. Judgment of outlawry is (h) given by the (i) coroner 
at the fifth county court upon the party’s not appearing to the 
eiigent : which is a (/c) writ conimunding the .sheriff to cause the 
defi'ndant to be demanded from county-court to county-court 
until he be outlawed, &c. ; and such judgment is (/) entered thus: 
" Idea, ifc. per judicium corouatoris domini regie comitatus preedict' 
“ utlagatus eet." 


(k) Fiiicfi, S56. 
Dyer, ttS. 

H. C'oronc, l66s 
5 intt. 

(b) Cv Jbc. 531. 
1 Horn. 639. 

If the judgment 
appear not, by 
the return of tiio 


cxigontj to have been gi\en by the coroner, it U erroncoun, except in l^ndon, where Uic mayor by cufitoni 
i«i coroner, and the judgment is guru by the recorder. CoTte Litt. 288. B. Utlagary, 31. Dyer, 317. 
8 Coke, 126. 21 H. 7. 33. Cro, Eliz. 618. (k) Reg. Judg. 2. (I) 3 Inst. 212. But see the cases 

of Dr. Catnerony Foster, 109. and Lord Orifiin, Foster, 113* 


Sect. 27. It seems (m) agreed, that when a judgment of outlawry 
for treason or felony appears of record by the sheriff’s return of 
the exigent^ and it hath been (n) holdeii, that if it appear not by 
such return, but only by the coroner’s return of a (o) certiorari to 
them directed to certify whether the party were outlawed or not, 
the party is as much (p) attainted, and shall forfeit and lose as 
much as if sentence had been given against him upon verdict or 
confession. 


(m)Co.Lit.lS8. 

S88. 

9B Anise, 49. 
Ab. B. Noneb. 
tb. 

S In*t. tit. 
Tlielual. b. 1. c. 
15. ■. 20. 

M Co. Lit. 288. 

But the contrary 
seems to 1)0 


holdcn, Dyer, 223. and it is made a 38 Ed. 3. 14. (o) Vide Kastal, 332. 2 Hale, 399. 

( p) Finch, 467. 3 Itisu 62. 212. 3 St. Tr. 324. B« Coro. 166. 


Sect. 28. If such (q) outlawry appear to the court to be erroneous, (?) 3 fiut. 212 . 
whereof any one as amicus curia may inform them, the party shall ^ HdT' 40 ^* 
have counsel assigned (1) him to take advantage of the error; but ' 

if 

( 1 ) Thccourt cannot assign counsel upon kn out* tlie realm, &c. 1 Burr. 638. both at to law and 
lawry for the dimtnbhiiig the coin till the defen- fact, thoi^jh not on the indictinent itself, because 
dant bat pleaded, and then he may have counsel treason in diminlt^ing the coin it escepted out of 
upon the collateial matter* whether he was ont of the*7 Will. 3. Stra. 824. 
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if he will neither bring a writ of error, nor plead in convenient time, 
• and the outlawry be voidable and not void, the proper execution 

shall be (r) awarded against him, but no sentence pronounced 
^ Fi^*, 389. because the outlawry is a judgment, and no man shall have (s) two 

S. F. C. 34. judgments for one offence. 

F. Corone, 513. 

1 1 II. 7. 4. Ab. B. Cor. 2S6. 37 Assize, 54. Ab. B. Cor. 110. 9 Ed. 4. 28. Ab. B. Corone, 55. 

12 Co. 100. F. Esch. 14. Cb. 23. s. 53. Ch. 36. s. 1. Yet sentence was riven upon one outlawed 
of felony, 3 H. 7. 7. Ab. B. Cor. 154. 

a 

(0 Finch, 389. Sect. 29. For the nature of abjuration (which was also an (t) 
*67. attainder of itself), being wholly obsolete at this day, 1 shall refer 

12 ^’ to the citations (u) in the margin. 

F. Cor. 313. 335. 3 In^l. 916, 917. (u) Sap. c. 9. s. 44. and 39. 6. 3 Inst 916, 917. 


(x) D. Cor. 166. Sect. SO. It seems to be generally (x) agreed, that a man can 

books under Other Way be attainted of treason or felony at this day, but 

cited. oiily by judgment by express sentence, or by outlawry or abjura- 

(y) Jiidg. 995. therefore where an appellee w as slain in the field upon 

Coke lit 390. a Wager of battle, (^) judgment was given, <juod unpendatur per 
9 Inst" coUum, in order to intitle the lord to his escheat. But 1 know of 

ri(m.96i, 969. Other case wherein it is clear at this day, that a man may be 
B. Esch. 94. attainted after his death. It is said indeed in a note in Fitzher- 

bert's Abridgment of a case in the time of E<lward the Third, 


B. Esch. 94. attainted after his death. It is said indeed in a note in ritzhcr- 

^®*’^** Abridgment of a case in the time of Eilward the Third, 

Vide F.'corone, (^) hath been seen that a man hath been attainted 

990 . 319. by presentment after his death. Also it was huldcn by (a) Mark- 

•ndUioncxt Henry the Foiiith, that if he who levies war 

chapter," cc. 16. ^^^tinst the king be slain in battle, his lands may be seized by the 

where a fblon king. And it is said in the (6) Fouith Report, that if one aiding 

killed in the pur- king’s enemies be slain in open rebellion, and the ehief justice 

^attoKand tlie the king’s bench, who is the sovereign coroner of England, 

year, day and make a r6cdrd of it upon a view of the body, and return it into 

king’s bench, he shall forfeit his lands (2). And this seems 

idrianJafrom"' ugreeablc to 34 Ueii. 3. c. IS. whereby the king expressly reserves 

the time of the his prerogative as to forfeiture of wars, but grants that he will in 

fa?7^il 4 46 **** other CBse seize lands for treason w’hereof the party is not 

but deuied by ' attainted ill his life. Yet the contrary opinion seems to be holdcn 

Gaiooign; and ill the First and Third (r) Institutes, and also by (tf) Hale ; and 

U is said by jq this (c) Staundfordc seems also to incline. 

Brown, in 

Plow. 205. that the ancient law was so. See also Plow. 262. and Dalt. c. 89. (h) 4 Co. 57a (c) 3 Inst. 


Gasooign; and 111 the X^irst and Third (c) liiHtitutes, and also by (d) i 

U is said by to this (e) Slaundfordc seems also to incline. 

Brown, in 

Plow. 205. that the ancient law was so. See also Plow. 262. and Dalt. c. 89. (h) 4 Co. 57. 

27. Coke Lit. 15. (d) Sumra. 17. 1 Hale, 512, 345* (e) S. F. C. 188, 189. 


(2) This insy be true as to goods, but not as to but by act of parliament. 2 Halo, 53. Also see 

lands, because none can be attainted after bis death this point largely treated of, 1 Hale, 342 to 549. 


CHAP. 
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CHAP. XLIX. 


OF FORFEITURE. 


And now 1 am to shew the consequences of an attaiinicr, or coii'* 
\iction of treason and felony. 

I shall consider under the follow ing partirulars. 

1. What shall be forfeited by the offender. 

2. Where his wife loses her dower. 

3. Ilow far his blood is corrupted. 

As to the First Point, 1 shall endeavour to shew, 

1 . What is forfeited by the common law. 

2. W'^hat by statute. 

S. To what time the forfeiture shall relate. 


^ 4. W’liat shall be done witli the goods of an offender bcfoie 

they are actually forfeited. 

As to the first paiticular, viz. W'hat is forfeited by the ‘offendei, 
by the common law, 

I shall endeavour to shew. 


1. W'herc his lauds aie forfeited by the ronimon law ; and, 

2. Where his goods. 


And First, As to the forfeiture of lands. 

Sect. 1. Tt seems agreed, that, by the common law, all lands 
of inheritance whereof the offender was (u) seised in his own right, 
and also all lights of (6) entry to lands in the hands of a wrong 
doer, arc foifeitcd to the (c) king by an attainder of high treason,(I) 
and to the lord of whom they are imm(‘diately holden, by an at- 
tainder of petit tieasoii or felony. (2) And that the lands whereof 
a person attainted of high treason dies (d) seised, of an estate in 
fee, are actually vcsk‘d in the king without any office, because 
they cannot descend, the blood being corrupted, and the freehold 
shall not be in abeyance. 

Sect. 2. But it seems (e) screed, that, by the common law, 
such lands w’cre not vested in the actual possession of the king 
during the life of the offender without an office. 

1 Leonard, 81. 


(a) S Inst. 19. 

3 Oo. 8, 3* 

1 Halo, 840, 
841, &c. 

(S) 3 Imt. 19. 

3 Cu. 8 , S. 

(c) S«e 8$ Bd. 
3.C. 8. 

(d) Co. litt. 
8.398. 

4 Co. 68. 

1 Leonard, 81. 
Infra, •. 83. 

1 Hale, 848. 

4 Corom. 375. 
(«) S Coke, to. 
Co. litt. 3. 

S. P.C. 191. 
B.Cor. 808.810. 
Infra, sect. 3. 


Sect. 3. Also it (^) seems clear, that the lord cannot enter into g, P, 
the lands holden of him upon an escheat for petit treason or i9i. 
felony, without a special grant, till it appear by due process diat 
the king has had his prerogative of the year, day, and waste. 

Sect. 4. It is (g) said, that the inheritance of things not lying («:> 3 ln«t. 19. 
in tenure, as of rents-chaige, rents-seck, commons, 8^. shall be 

forfeited 


(l) By 7 Anne, c. 2. and 17 Geo. 2. c. 59. ** No other than the traitor himself. As the Cardinal ol 

* attainder for treason^ after the decease of the late York, the last of the sons, is now dead, forfeiture 

Pretender's sons, shoald extend to the disinherison in cases of treason has ceased* — P* 649* 
of any heir, nor to the prejudice of any person, (2) Vide p. 539* 
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forfeited to die king an attainder of high treason, and that the 
profits of them shall also forfeited to the king by an attainder 
of felony during the life of an offender, and that the inheritance 
shall be extinguished by his death ; for it cannot escheat because 
there is no tenure, nor descend because the blood is corrupted. 


(k)SCokt. 9,3. 
7 Ccike> 13. 

1 Hale, 

843. 


Vide infra, ' 
8. 83. 84, 85. 
O') K. Eiit. 

Oung. 88. 

3 Coke, 8, 3» 
5 Iiiat. 1 9. 

(k) 3 Inat. 19. 
1 Hale, 847. 
^ 8 R. Abr. 


<Sect. 5. But it is (ii) said, that no right of action whatsoever 
to lands of an estate of inheritance are forfeited, either by the 
common law or by the statute ; and it seems agreed that no (<) 
right of entry into such lands whereof there is a tenant by feoff- 
ment, or other title, nor (^) use (except only lands conveyed (/) 
fraudulently vrith an intent to avoid a forfeiture) nor (m) condi- 
tion, were liable to be forfeited before the statute of 3S Hen. 8. 
and that (n) land in tail could not be forfeited after the statute of 
Westminster the second, but only for the life of the tenant in tail, 
till the statute of 26 Hen. 8. c. 13. 


e k) 3 Inst. 19. 1 Hale, 944. (n) 3 Inst. 19. S. P. C. 187. Plowden, 554, 555. Dyer, 989. Co. 
tt. ISO. 379. 391. 1 Buub. 99. Vide the vase of Jolm Gordon in the House of Lords, Foster, 95. 


(o) 3 Inst 19. 
F. Assise, 166. 
Forfieit 93. 

4 Assise, 4. 


Sect. 6. It (o) seems, that the profits of such lands, whereof a 
person attainted of felony is seised of an estate of inheritance 'in 
the right of his wife, or of an estate for life only in his own right, 
are forfeited to the king, and that nothing thereof is forfeited to 
the lord. 


(p) 9 Jones, 
151. 

1 lieviiis, 963. 
1 Leonard, 1. 
(f) 1 Bulst 13. 

9 Brown. 917 

10 990. 

See Godbolt, 
967. 

9 Veatibk 38. 


Sect. 7. It seems (p) agreed, that by force of a special custom 
a copyhold of inheritance may be forfeited by an atttainder or 
conviction of treason or felony : also it hath been (t/) holden, that 
by custom it may be forfeited for treason or felony, even without 
a conviction : also it (r) seems the stronger opinion, that it shall 
be forfeited by an attainder of treason or felony of common right, 
without any special custom, but (s) not by a conviction only (1.) 


(r) 9 Jones, 189. 9 Ventris, 38, 39. 5 Coke, 1 17. 9 Keble, 451. Co. Copyholder, s. 58. (s) 1 Lev. 
933. 9 Keble, 951. 


Sect. 8. It seems (I) agreed, that by the common law, upon an 
attainder of felony, the king had a right utterly to waste the lands 
holden of any but himself, where the person attainted was seised 
of an estate of inheritance, either in his own or in his (u) wife’s 
right, (x) And it is said by some, that the king hatii both this 
right, and also a right to hold such lands for a year and a day : 
but it is holden by others, that the right to hold over the lands for 
a ^ear and a day was given to the king in lieu of the waste ; and 
this seems (y) implied in Magna Charta, chap. 22. which saying, 
** that the king shall not hold over the lands of those convicted of 
felony but for one year and a day,” and making no mention of 
the waste, seems plainly to intimate, that at tbe time of the 
making of that statute the king was thought to have no other 
. ..... .... year and day. Yet the statute of Preeroga- 

Prai^pUmiw. tivu Reas, 1? Edw. 2. having declared the king’s right to the 
that the Uaf year and day, and also to the waste ; it seems to have been the 

the yw end dey since this atatote. 

i) But if the ettemder happens before the tenant is admitted, the copyhold is not forfeited, bat 
go to the heir at law, 8 Wtlacm, 


(e) 4 Coke, 184. 
S.F,C. 190. 
191. 

Staund. Prer. 
48, 49* 50. 
(tt)F.Cor.387. 
W. 

(x) 8 Inst. 36. 

S. *P. C. 190. 
191. 

^ SUundf. Prer. 
48, 493 50. 

(y) See the 
books above 
died ; yet it 
seems admitted 
8 Edw. 3. 

F. Trav. 489. 
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more general (z^ opinion unce that time* that he hath aright to (*) B. Corane. 

both. Indeed if this statute had been i^nst the express pur- 

view of Magna Charta, it would have been clearly repealed by f. Coroiie. S 90 . 

those many subsequent statutes which repeal all statutes contrary 

to Magna Charta; but being not contrary to the express words n^ner,'i 65 . 

of it, but only to what is argumentatively drawn from it, it may be i^'mversr, 19 . 

well argued that it is still in force. S. P. C. iso, 

^ 191. Staundf* 

Prerog. 48» 49, 50. 49 £. 3. 11. 4 Cuke, 124. But 49 Assize, ^1. the contrary seems U> be holden. 
SS Inst 36, 37* F. Utlag. i* See also F. Corone, 990* 33^* 344* And it seciiis agreed, that the 
king’s prerogative of the waste is not grantable over, ezeept only as to snch interests whicli by virtue of tt 
are actually vested in him. F. Cor. 31U. S. P. C. 19&* Stuuiidfordc’s Prerogative, 50« 9 Inst. 3f • 
4 Comm. 378. 


But the law of forfeiture in cases of felony is now altered by 
the stat. 54 Geo. 3. c. 145, ** To take away corruption of blood 
in certain cases,” which enacts, ** That no attainder for felony 
** which shall take place from and after the passing of this act, 
*• save and except in cases of the crime of high treason, or of the 
** crimes of petit treason or murder, or of abetting, procuring, or 
” counselling the same, shall extend to the tlisinlieritiiig of any 
** heir, nor to the prejudice of the right or title of any person or 

persons, other than the right or title of the offender or often- 
** ders during his, her, or their natural lives only ; and that it shall 
** be lawful to every person or |)ersons, to whom the right or 
** interest of any lands, tenements, or hereditaments, after the 

death of any such offender or offenders, should or might 
** have appertained if no such attainder had been, to enter into 
” the same.” 

As to the Second Point, viz. Where the goods of the offen- 
der shall be forfeited for treason or felony. 

1 shall endeavour to shew, 

1. What goods are liable to such forfeiture. 

2. In what cases. 

As to the first of these particulars. 


Sect. 9. It seems (ri) agreed, that all things whatsoever which (a) Staundf. 
are comprehended under the notion of a personal estate, whether g ^87^* 
they be in action or possession, which the party hath, or is in- Cw.'sad.* 
titled to in his own right, and not as executor or administrator to is Cake. ist. 
another, are liable to such forfeiture. 

Stauiuiiofdcri 


Prerogathre, 45. and S« P. C. 188. c. 28. that a felon shall forfeit the goods of others stolen Hy him ; but 
the authorities cited to this point, vis. 44 Ed. 3. 44. F. Corone, 317, Sl8, 319. 323. 354. 376* 380. do 
not 9eem fully to come up to it, except where such goods arc waived, or of such a nature as not to be 
distiriguishabie from others of the like kind, as com out of a bag, Acc. Vide 2 Leonard, 5, 6. 1 Ander* 
son, 19a Moor, 100. Dyer, 309, 310. that a term limited to executors and not vested hi the pur^ 
hiioMlf, is not forfeitable. vide Foster, 223. 


Sect. 10. Also it (b) seems to be settled, that a bond taken in (b)C. Jm.3is. 
another's name, or a lease made to another in trust for a person 
who is afterwards convicted of treason or felony, are as much the book., 
liable to be forfeited, as a bond made to him in his own name, or cU^ tpthe 
a lease in possession. lowing Mcdon. 


Sect. 
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76S.m. 
ljUTiiui.«79. 
Lane, 94. IIS. 
1 Itfodem, 3fi. 

98. 

Hardrai, 469. 

1 Ander, 894. 
BMm. 180. 
t H. Abr. 34. 
tR. Abr.34S. 
lifoiich. 45. 88. 
1 Sid. 860. 4ai, 
1 Keble, 909. 

(<0 « Keb. 564. 
644.763.778. 

1 Ler. 879. 

1 Mod. 16. 38. 
Vido inf. t. 86. 


11. Also it (e) seefQs to be in a |;reat mearare settled, 
Hutt the trust of a term granted by a man for the use of himself, 
hb wife and children, &c. is liable in like manner to be forfeited, 
if fraudulently made with an intent to avoid a subsequent for- 
feiture ; but tbat it shall be forfeited so fir only as it b reserved 
to the benefit of the party himself, if made bona J^, whether 
before or after marriage, for good consideration without fraud, 
which IS to be left to a jury on the whole circumstances of the 
case, and shall never be presumed by the court where it is not 
expressly found. 

V 

Sect. 12. It hath been (d) adjudged, that a power of revoca- 
tion of the trust of a settlement reserved to the grantor is not 
liable to be forfeited, if it depend on something personal to be 
done by the grantor himself, as the making the deed of revoca- 
tion under his own hand and seal. 

Sect. 13. Personal Thivcs liable to forfeiture, shall be for-, 
feited in the following cases : 

(e)5Coke,i09. FiRST, Upon a conviction of treason or felony (e). 

Sup. c. 33. ' 

s. 189. aad tius books cited to tlio tiirce foregoing sections. 

Sect. 14. Secondly, Upon a J'ligam j'ceit, found before a 
coroner, upon an inquisition of death taken upon view of a dead 
body ; as to which it is agreed, that wherever a person found 
guilty by such inquest, cither as a principal, or as an accessaiy (g) 
before the fact, is found also to have fled for the same, he forfeits 
his goods absolutely, and the issues of his lands till he be ac- 

S uitted or pardoned. Also it is (A) agreed, that where one in- 
sar alter lor bted 6f any capital felony, either as principal or accessary 
ri!!?indif t ni ” t before or after, before justices of oyer, &c. is acquitted at his 
it so far void. trial, but found to have fled, he shall incur the like forfeiture of 
liip* c *9 *8^86 goods, but not of the issues of his lands, because by the ac- 
(A)S.*F. 0.^184.* quittal the land is discharged, and consequently the issues. And 
191. it hath been (i) holdeu, that tiie law is the same as to the finding 

Keilwa*^^68^^’ ® ficit upon an acquittal of an indictment of petit lar- 

5 Cokef iiol ceny. But it is (A) certain, that the party may in all cases, except 
F. Forfeiture, that of the coroner’s inquest, traverse the finding of a Jtigam fectt.‘ 
^*S P C 184 seems (/) agreed, that whenever the indictment against 

F. Coronejsoe! ^ iusuflicient, the finding a fugam. fecit will not hurt him ; 

Sum. 871. and that in all cases the particulars of the goods found to be for- 
£ “c.®9.“'5i. traversed. 

5t> F« Corone, 9S. (0 Sammary, 271. S. P. C. 184. 47 £dw. 3. 26. Ab. F. Traverses 18. B* Co- 
loaeb But the jury very seldom iiud the flight. Vide 4 Comm. 380. 

Sect. 15. Thirdly, Upon a default till the award of an exi- 
gent, as to which it is (m) agreed, that if one make such a default 
either upon an appeal or inmetment of a capital felony, he forfeits 
his goods, unless ho was pardoned before the exigent was awarded ; 
and it hath been (it) holden, that the law is the same as to such 
a default upon an indictment of petit larceny : however it is clear, 

that 

SSAwIk,81, CkEIIs. 4. 781. 5 Coke, 110, 111. (n> Summ. 871. 


(/)S.P.C. 
183, 184. 191, 
198. 

Staundfe 
Prerog. 46. 
Keilway, 69. 
Dyer, 239. 

5 Coke, 110. 
(g) SecuM if he 


(m) FeCorone, 
18t.» 

For^ture, 98. 

S.P.Cei8S, 

184a 

Stanndfe 

Pf«rog.4l7« 

B. Conme» 8* 
Flikdi»358a 
iB. Abr. 793. 
Asaite. 13. 
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that wherever goods are so forfeited^jthey are not saved by an ac- 
quittal at the trial. But it seems (o) agreed, that th^ are saved 
by a reversal of the award of the exigent, for an error eidier in 
fact or in law ; as for the imprisonment of the defendant at the 
time when Uie exigent was awarded, or for a defect in the indict- 
ment, appeal, or process. 

Staiindforde’s PrerogaUse, 47. 


(o)5Coke»110 

111 . 

43 £dw. S, IT, 
18 . 

1 n. Abr, 743. 
S. P. C. 184. 
Co. Lilt. 359. 
Cro. Jbc. 464. 


Sect. 16. Fourthly, Upon a (p) presentment by the oaths of (p) 5 Coke, 
twelve men, that a person arrested for treason or felony fled from, p^Corone 389 
or resisted those who had him in custody, and was killed by them 391 ^313. * 
in the pursuit or scuffle. s. P. a 184. 

189.191,193. 

3 Inst* 56. 337. Plowden, 360. But Slaundfordc niukcH a quttre whether die law in this point be not 
altered by 34 Edw. 3. 13. taken nutice of al>ove, c. 48. s. 36. Stuuudfunie'b Prerogative, iOm 


Sect. 17* Fifthly, By being (fj) waived or left by a felon in (7)S.P.C. 186. 
his flight, from those who either actually do pursue him, or are 
apprehended by him so to do, whereby he foifcits the goods so (r)S.P.C. 1*86. 
waived, whether they be his own (r) proper goods, or tin* gootls «nd 39 Ed. 3- * 

of others stolen by him, which shall not be restored to the right y 
owners but upon a proper prosecution, as hath been more fully ^53. teems ex- 

shewn, chap. 23. from sect. 4(j to 58. press tu this 

purpose. Hut 

3 Inst. 237. and 5 Coke, t09. it is said, that the fcluiiS proper goods are not forfeited as waifs, but as tliS 
goods of a fugitive. 


As to the second particular, viz. What is forfeited by statute. 

Sect. 18. By l6 Hen. 8. c. 13. Every offender and offenders 
“ being hereafter lawfully convicted of any manner of high trea- 
** sons by presentment, confession, verdict, or process of outlawry, 
according to the due course and custom of the eumnion laws 
“ of this realm, shall lose and forfeit to the king, his heirs and 
** successors, all such lands, tenements, and hereditaments, which 
** any such offender or offenders shall have of any estate of in- 
" heritance, in use or ^ssession, by any right, title or means, 

“ within the realm of England, or elsewhere within any of the 
“ king’s dominions, at the time of any such treason committed, 

*' or any time after. Saving to every person and persons, their 
“ heirs and successors, other than the offenders in any treasons, 
their heirs and successors, and such person and persons as 
“ claim to any their uses, all such rights, titles, interests, posses- 
“ sions, leases, rents, offices, and otlier profits, which they shall 
have at the day of committing such treasons, or at any time 
** before, in as large and ample manner as if this act had never 
been had nor made.” — And the same is enacted in near the 
same words by 5 and 6 Edw. 6. c. 1 1. 

Sect. IQ. By 33 Hen. 8. c. SO. sect. S. “ If any person shall Attainders for 
" be attainted of high treason by the common laws or statutes of treawn by 
this realm, every such attainder by the common law shall be of 
** as good strength, value, force and effect, as if it had been done tuai a. attain- 
“ by authority of parliament; and that the king, bis heirs and sue- dm by pariia. 
" cessors, shall have as much benefit and advantage by such at- 
** tainder, as well of uses, rights, entries, conditions, as posses- 
" sions, reversions, remainders, and all other things, as if it had 
« been done and declared by authority of parliament, and shall 
voi. II. T T "be 
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** be deenoed and adjudge^ in actual and real poeseesion of the 
** lands, tenements, nereditements, uses, goods, <^attels, and all 
** other things of the offenders so attainted, which his highness 
** ought lawfully to have, and which they being so attainted ought 
•• or might lawfully lose or forfeit, if the attainder had been done 
« by authority of parliament, without any office or intuition to be 
'* found of the same ; any law, statute, or use of the realm to the 
contrary thereof in any wise notwithstanding.” 

Sect. 20. By S3 Hen. 8. c. 20. s. 3*. there is a ” saving to all 
" and every person and persons, and bodies politic, and their 
** heirs and assigns, and successors, every of them (other than 
*' such person and persons which hereafter shall be attainted of 
* high treason, and their heirs and assigns, and every of them, 
** and all |ind every other person and persons, claiming by them 
** or any of them, or to their uses, or to the uses of any.of them. 
" after the said treasons committed), all such right, title, use, 
** possession, entry, reversions, remainders, interests, conditions^ 
** fees, offices, rents, annuities, commons, leases, and all other 
** commodities, profits and hereditaments whatsoever they or, any 
** of them should, might or ought to have had, if this act had 
never been had or made.” 

In the construction of these statutes the following points seem 
most considerable. 


<«)s.r. c. 
isr. 

3 Iiwt. 19. 
Dyer. 38. 

1 Hale, 341. 
356. 


Sect.Ql, First, It is (a) settled, that they are not repealed by 
1 Mary, sess. 1. c. 1. which enacts,*' That no pains of death, 
" penalty or forfeiture in any wise ensue or be to any offender or 
*' offenders, for the doing or committing any treason, petit treason 
" or misprision of treason, otlicr than such as be in the statute 
" 23 Fdw. 3. ordained and provided for the words, *' other 
" than such as be within the statute of 25 Fdw. 3. shall not 
be taken to refer to the pains, penalties and forfeiturdmwbich are 
mentioned in the beginning of the sentence, but to trea^us, petit 
treasons and misprision of treason, which are last mentioned. 


^)S.P.c.i8r. Sect. 22. Skcondly, It is (6) agreed, that estates in tail arc 
*0 ’ by force of those words in 26 Hen. 8. “ of any estate of 

bo^^ited'to inheritance,” which must be void, if they do not include estates 
the following ill tail ; for estates in fee simple u'crc forfeited before. Also . it 
« d been (c) adjudged, that where lands are given to a man and 

to jrer, 33. wife, and the heirs of their two bodies, the intail is forfeited 
by his attainder, and the heir is as much disabled as if the gift 
had been made to the heirs of his body in general. 


(iQSCo.3.3. 
1 Ixon. 370. 
Moor, 135. 
Hobart, 340. 
C. Elis. 389. 
cilod and 
Bgraad, C. Gw. 
438. 

7 Co. 13. 
Moor, 333.. 
lit Rep. too. 
1 Hal^ 343. 
(a)3Co. 3. 
Hob. 310, 341. 


Sect. 23. Thirdly, It was (<f) settled in the Marquis of Win- 
chester’s case, that the right to a writ of error to reverse an erro- 
neous common recovery is not forfeited by these stiUutes. Also 
it is (e) agreed, that a mere right of action to lands in the hmids 
of a stranger, as of a discontinuee, or of the heir of a disseisor, 
is not forfeited : (f) but, that a right of entry into lands to which 
a person attainted of high treason is intitled, is as much forfeited 
u lands in possession. But yet the king shall (g) not be ad- 
judged in possession of such Imds without an office, and sstrr 

facias 


rCokMS. 4Col(e.S8. (/) SCo.3,S. lHale,Mt. (g)3Co;il. 4Cokfl,58. iLewkSl. 
9C«Ae, 95. Sapn,s,i,t. 



ai.4g. 


OP il01tFE3TUim. 

fadatt <tf sekwe on such office; for ffio w<wd8, ** that the king 
** ehell be deemed in postestion without office.” shall have this 
coBstmcdon. that he shall be in possession without- office in the 
same manner as he should have been upon an office found at 
conmon law but at the common law, if a disseisee bad been 
attainted of high treason, and the seisin found by office, the king 
should not have been in possession without a scire facias, or a 
seizure at least. 


M "i 



* 


Sect. 24. Fovbthly, After two contradictory judgments upon 
the same point, it was at last (A) settled by a majority of the (A) C. Car. 487. 
judges in Stone and Newman’s case, that where a tenant in tail Plowd. 
of the gift of the crown makes a feoflment in fee, the reversion i ihie, 24 s. 
being still in the crown, and afterwards is attainted of high trea- 
son. the right of the intail is forfeited to the crown ; because the 
reversion continuing always in the crown, the intail could not be 
discontinued, but the heir might have entered after the death of 
the feoffor, without bringing any action ; and though the intail by 
such a feoffment be put in abeyance as to any benefit which the 
feoffor himself may claim from it ; yet since it is not turned to a 
right of action, and would have continued still in him for the 
benefit of the heir, if he had not been attainted (as appears from 
tlie form of a writ of formedon, which supposes that the right de- 
scended to the heir from tlie feoffor, and consequently that it was 
in him at his death), it shall likewise continue in him for the 
benefit of the king. 

Sect. 25. Fifthly, It was solemnly adjudged in the exche- 
quer chamber in (t) Sheffield’s Case, and a judgment to the con- 6)Ilobsrt,S34, 
trary in the exchequer reversed, that w’herc one attainted of high 
treason is seised of a defeasible estate in tail, and bath at the sk. ’ * 

same time a right to an ancient intail which is discontinued, bo 2 K«II. S05,&c. 
forfeits both the intail in possession, and the right to the old 
intail ; for the first is within the express words of 26 Hen. 8. 
and the latter within those of 33 Hen. And it by no means 
follows, that because naked rights of action to lands in the 
hands of the heir of a disseisor, or of a discontinuee, or not 
within the meaning of the statute, as it is (A) settled that they (^) *• 

are not ; therefore also a right to lands in the bands of the pcr> 
son attainted himself is not within the meaning of it ; for the 
forfeiture of such naked rights might not only be of dangerous 
conseq^uence in unsettling possessions, but might also be highly 
prejudicial to strangers, wtiom the statute by an express saving 
plainly intends to favour ; but the forfeiture of the offender’s 
right to his own lands can be of no prejudice to any but him- 
self and his heirs, to whom the statute is so far from intend^ 
any fiivour, that it expressly excludes them from all the benefit 
of the saving clause. ' 

Sect. 26. Sixthly, It seems (/) agreed, ffiat a power of re- (07 Coke, is, 

voicing tire uses of a setdement ma^ be foifeited by force of 33 . a,. 

Hen. 8. if the execution of it require nothing but what may be Popham. is*. 

u wett perfomred by any person as by the party himself by whom 1 Ander. svs. 

it was reserved; as the tender of a ring, 

’ * 4Leoiurd,S79. . '* 

Felmer, 433. &e. 1 Eoll. 148. 

Also 


XT? 
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(m) 7 Coke, 19. Also it was adjudged in (m) Englefield’s case, that the mention 
and tLe other of such considerations and inducements for the reserving *of such 
a power of revocation in the preamble of it, as are inseparable 
Cited and from the person, do not alter the case, if nothing of this kind be 

agreed, in the proviso itself by which it is reserved. 

S Kcble, 566, 

763, 773. 1 Levioz, S79. Lane. 44. 1 Roll. 142. 


(n) 7 Coke, 13. 

1 HhIc. 24.^1. 
Cited and 
agreed. 

1 Ijevinz, 279. 

2 Kehle. 566. 
367. 773. 

3 Iiiht. 19. 


(o) Sup. s. 12. 

1 ilitlc. 246. 

(;») Palmer. 429. 
Latch. 22. 26. 
&c. 79. 102. 

1 Jone;». 135. 

1 Ventrls. 129. 
1 Mudent. 40. 

((/) Plow dm, 
3UI.3U2. 

(i‘) Plowdm. 
379, ikv. 

(s) Plowdcn. 
379. 


(«) 2 Lev. 169. 
3 Kcble. 459. 
651,712. 

2 Model n. 130. 
131. 

2 Jones. 57. 

1 Vent. 299. 
(») Co. LttU 
230. and the 
books above 
cited. 


(x) Summ 8. 


1 tfiUe. 704. 

3 lust. 47. 90. 
SaJkeld. 8^ 


(y) Salks 85. 


But is agreed, that if the proviso by which such a power is 
reserved require something inseparably annexed to the person, it 
keeps it out of the statute ; and therefore in the (n) l>uke of Nor- 
folk’s case, where there was this proviso, that if the Duke 
should be minded to alter and revoke the uses, and signify his 
mind in writing under his hand and seal, that then, &c.” it was 
clearly adjudged, that the power of revocation was not forfeit- 
able, because it depended on the duke’s signifying his mind in 
writing under his proper hand and seal, which none but himself 
could do. 

Also it was adjudged in (o) Main’s case, that the law is the 
same where such proviso doth not expressly require the party’s 
signifying a change of mind, but only that the deed of revocation 
be under his pi'oper hand and seal. (/>) But if such proviso 
require only the tender of a ring by the feoffor, ipso adhunc de- 
claranle that the tender is to the intent to avoid the feoffment, it 
seems unsettled, whether it come within the same construction. 

Sect. 27. SEVKNTitLY, It {q) seems, that an annuity granted 
to a man pro comi/io irnpendenao, is not forfeitable by these sta- 
tutes : also it seems (r^ doubtful whether an office granted to a 
man for life, and requiring skill and confidence, be forfeitable ; 
but if it be (s) granted in fee, it seems clear that it may be for- 
feited even by the common law ; because the grantor in giving 
such an estate, which shall descend to all the heirs of the grantee, 
however unqualified, seems plainly not to have been induced to 
make his grant from any considersition of the peculiar merit of 
persons who are to execute the office. 

Sect. 28. It hath been (t) adjudged, but not without great diffi- 
culty, that an act of parliament that certain persons shall for- 
feit all their lands, possessions, rights, interests, and heredita- 
ments, and other things of what nature soever, extends to estates 
in tail, by force of the words all interests of what nature soever.” 
Yet it is («) agreed, that the statutes of prcemwiire, which give a 
general forfeiture of all the lands and tenements of the offender, 
extend not to land in tail. 

Sect. 29. It is (x) holdcn, that a saving against the corruption 
of blood in a statute concerning felony, doth by necessary conse- 

J |ucncc save the land to the heir ; because the escheat to the lord 
or felony is only pro dejectu tenentis, occasioned by the corrup- 
tion of blood. Also it is Holden, that a saving of the land to the 
heir prevents the corruption of blood, and also the loss of dower. 
But It hath been {y) adjudged, that a saving against the corrup- 
tion of blood in a statute concerning treason, doth not save the 
land to tbe^ heir, because in treason the land goes to the king 
by way of immediate forfeiture, and not by escheat. 


As 



G45 


Cb.49. OF FORFEITURE. 


As to the third particular, viz. To what time the forfeiture . 
shall relate. 

Sect. 50. It seems (z) agreed, that the forfeiture upon aii at- (O F. Forf. 3. 
tainder either of treason or felony, shall have relation to the time 
of the offence, for the avoiding of all subsequent alienations of p.'c* i<>-; 
the lands; but to tlie time of the (n) conviction, or /hgr/m ^ecit f! C ounWpVdc 
found, &c. only, as to chattels ; unless the party were killed Vonciier, w. 
in Hying from or resisting tliose who had arresteti him ; in which ^Cuko**i70'. 

case it is said, that the forfeiture shall relate to the time of the 38Edw.3.33. 
offence. Plowden, 488. 

lHHlc,3C0,63t. 

(a) F. Forf. 30. Staundforde’s Prerog. 48. S. P. C. 193. B. lielation, 31. F.xposi(Joii, V(i. Forfei* 
tiire, 119. F. Curone, 296. lllalv, 362. (6} Vide &up. s. J6. S; P. C. 192. F. Coronr, 390. 

1 Ilaie, 363. 

Sect. 31. But it scciiis (c) unsettled, whether in pnemumre it (c)C. Car. 173. 
shall relate to the time of the offence, or only to that of the t Jours, 217. 
judgment. 

Sect. 32. It seems the better (d) opinion, that no attainder ^ 7 o 

whatsoever shall have any relation as to the niesiie profits of the piowdrn, 488. * 
lands of the person attainted, but only from- the^ time of the at- tlilw. 3. .32. 
tainder. But this u modo 

n quarr S. P. C. 

191. and the contrary seems lioldcn. F. Coronc, 290. 344. See also F. Forfeiture, 16. F. Cor. 374. 
Finch, 326, 327. 

As to the fourth particular, viz. What,shall be done with the 
goods of an offender both before and after they arc actually for- 
feited. 


Sect. 33. It seems to have been always (e) agreed, that one (0 Braciou, h. 
indicted or appealed of treason or felony may bona Jide sell any j 

of his chattels real or personal for the sustenance of liimsclf and q. 

family until they be actually forfeited. Fivta, b. i. c. 

26.8.1,3. 

8 Coke, 171, 7 II. 4. in the last dale. S. P. C. 19.3. 1 Si. Tr. 994, 995. 4 St. Tr. 6.'j. 66, 454. 

1 Hale, 369, 367. But if they are conveyed over for the piirpo»e of avoiding the forfeiture, it is fraudu- 
lent and void, Skinner, 357, 358. * 


Sect. 34. Also it seems (y*) agreed, that the goods of such (f) Sw? «•- 
person can in no case be lawfully removed out of his house until 

they be forfeited. following see- 

lion. 


Sect. 35. Yet according to the general tenor of the old (g) 
books, the goods of one (/>) arrested fur treason or felony, may 
by the purview of an ancient statute, which (i) seems to continue 

still 


(g) FIcUi, b. 1. 
c. 95. s. 
Bmeton. b. 3. c. 


18. s« 2. Britton, f. 4. S. P. C. 52, 192. Staundf. Prerog. 47, 48. 1 Hale. 263* 364. It is said, 

26 Assize, 32. Ab. B. Coronc, 102. that justices of oyer, &c. shall put the chattels of felons in estreat 
presently, &c. and deliver them to the towns, Ac. to answer to the king in eyre. But this seems intended 
of the chattels of one convict of felony. And in 44 Assize, 13. and 43 £• 3. 21. Ab. B. Coronc, 9. 
Forfeiture, 7. Reseiscr, 3. Oilice and Officer, 3. F. Trespass, 7. Bar. 196. the 2dt it is said, that no 
minister ef the king ought to take the chattels of an appellee of felony away with hiniy hut to seize them, 
and cause the party to find surety tliat they shall not be eloigned, Ac. And if the party cannot find 
surety* he ought to deliver them to the neighbours, Ac. And in tlie last case of 7 II. 4. Ab. F. Cor. 83. 
and B. Forfeit, 10/ it is said, that where one is indicted of felony, until he be attainted, his goods shall 
not be lemoTod out of his bouse, but tliall be kept by his neighbour, until, Ac. and in the mean time the 
Mob ought to live upon his goods. Vide 41 Assize, 13. Ab. F. Process, 183. B. Forfeit, 40. 13 II. 3. 
13* in which books u b said, that goods shall not be seized till they be furfeited. (h) 17je old writ re- 
cited Bracton, b. 3. c. 18. sect, 2. and Fleta, b. 1. ch. 26. sect. 2. b express to this purpose : yet in 5 
Tnst. 228. it is said, that goods of any delinquent cannot be inventoried and the town charged there- 
with before the owner is indited of record^ and a note in Summ. 269. seems to be to the samctrfiect, 
and 1 Hale, 367. (i) 1 St. Tr, 996# 995. 4 St Tr. 65, 66. S. P. C. 139* 
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still ill force, be immediately inventoried and appraised ; after 
which, and on surety found that they shall be forthcoming, they 
shall be kept by the bailiffs of the party arrested, and, for want 
of such surety, by his neighbours, till he be convicted, or found 
to have fled, &c. whereby they are actually forfeited. 

Sect. 30. Also it was enacted by the statute De Officio Coronor 
ioris (set forth more at large ch. 9. sect. 19, fiO.), that where one 
is found guilty of murder by a coroner's inquest upon the view 
of a dead body, the coroner shall inquire what goods he hath, 
and cause them to be valued and delivered to the township, &c. 
But so much of this statute as enables the coroner to seize the 
Ik) S. V. C. 59. goods, (h) seems to be repealed by 1 Rich. 3. (set forth more at 
large, sect. 38.), unless the party indicted be found also to have 
fled. 


Sect. 37. Also by 25 Edw. 3. c. 14. set forth more at l^e 
ch. 27. sect. 1 16. it is enacted, “ That in the second capias given 
** by that statute on the return of a non inventus, it shall be oom- 
** prised, that the sheriff shall cause the party’s chattels to be 
seized, and safely kept till the day of the writ or precept 
(OS. P.C. 193. ** returned, 8cc.” and this is still in (/) force, notwithstanding toe 
statute of 1 Rich. 3. c. 3. for this prohibits only the seizing of 
Preiog. 48.*^’ the goods of those who are arrested. 

Sect. 38. And so far as it relates to this purpose, it is enacted 
by the said statute 1 Rich. 3. c. 3. as followeth : ** And that no 
Vide 1 Halo. sheriff, under-sheriff, nor escheator, bailiff of franchise, or any 
366, 3b7, for a u person, take or seize the goods of any person arrested or 

vations upon^'* “ imprisoned for suspicion of felony, before that the same person 
thu act. ** so arrested and imprisoned be convicted or attainted of such 

dentf of auc”* ** f®lony according to the law, or else the same goods otherwise 
actlonf, ^ ** lawfully forfeited, upon pain to forfeit the double value of the 

'i Lutw. 132. “ goods so taken, to him diat is so hurt in that behalf, by (m) ac- 

C. Lii*. 749. .r tion of debt, 8cc.” 


(n) Vide Sup. 

#• S3, 34, 35. 

S. P. C. 193. 
(a) 1 Ray. 414. 


Sect. 39. Tliis statute is said to be in (n) affirmance of the 
common law, and hath been (o) adjudged to extend as well to 
the seizure of money as of any other chattel. 


Sect. 40. It seems plain from this statute, that goods may be 
Co, Liu. seized as (p) soon as they are forfeited ; and it seems, the whole 
< 4 )F. Conme, township is answerable ( 9 ) for them to the kii^(l), and may 
300, 347, 306. seize them (r) wherever they can be found. 

15 Jn* w* IS* 

Abo F. Fort. 51* SlAsaisesBl. Ab. F. Corone. 181. B. Charge, 45. Forfeiture. Sts S.P.C. 
185, 194. Staundforde*s Prerogative, 47. 47 E. 3 . 86 . (r) 83 Ajtue, 81. Ab. F. Corone, IBl. 

Be Charge, 45. Forfeiture, 38. Staondforde’a Prerogative, 47 . 


(0 F. Cottme, Sect. 41. And at the common law it was no(s) plea for such 
township, that the goods were delivered to the custody of J. S* 
&. . c. 19 embezzled them, 8tc. But it is enacted by 31 Edw. 3. c. 3. 

“ That if any man or town be diarged in the exchequer by es- 
" treats of Uie justices of the chattels of fugitives and felons, and 
** will allege in diMharge of him another which is chargeable, be 
** be heard, and right done to the other.” 

As 


(1) IVhctlier the king tai«« the forfeited good., wbjcct to the debUof the party, vide Doogfos, Mt. 
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As to the Second Point, vus. Where the wife loses her 
dower. 

Sect, 42. It is agreed, that before the statute of 1 Edw. 6. 0)S.F.C. 194 . 
cfa. 12. the wife not only lost her dower at coiqmon law (t) 
but also her dower (u) ad ostium ecclesia, or ex assensu patris, or Litt «.V 47 .’ 
by special (x) custom (except that of (y) gavel-kind), by an at- 3 I«**. 47. * 11 . 
tainderof any treason or (a) capital felony, whether («i) committed Lit *37. 

before or after the marriage, and whether the lands were in the 41 . 
hands of a (6) feoffee, or forfeited to the king, or escheated to S P. C. i95. 
the lord of the fee, and though the (r) attainder were pardoned, &c. ®')!^"ijttV 4 J. 

Bnctoa, Sll. Winch, 47. (y) Bracton, Sit. (*) Co. Litt. 41. 1 Hale, 3S9. (<i) Co. Litt. 91. 

(»)9InitS16. Sae. 54. 55. Co. Utt 41. Benlowe, 55, 56, 57. JU>er, 140. Moor. 639. Con. 
by Vavasor, litt. s. 55. (e) 1 Leoaard, 9. 

Sect. 43. But it (d) seems, that the wife never forfeited lands (9) Co. Litt. 37. 
given jointly to her husband and her, whether by way of frank- 3 Inst. 
marriage or otherwise, but only for the year and day and waste (e). j^'***' * * 

(r) BraLtoii, 179. Su|ira, s. 8. Cun. Bract. 130. 


' Sect. 44. Also it bath been (f) adjudged, that if a husband O'^slnst. «16. 
having levied a fine with proclamations, is afterwards erroneously 
attainted of high treason, and the five years pass after his death, 
and then the outlawry is rcversetl, the wife may pursue her tide 
of dower within five years after such reversal ; because being 
barred of her dower by tlic attainder while it stooil in force, 
which attainder she could no way reverse, she had no remedy to 
pursue her title of dower within the five years, and therefore 
shall not be barred by her non claim. 

Sect. 45. By 1 Edw. 6. c. 12. a. 17. " Albeit any person shall 
** be attainted of any treason or felony whatsoever, yet that not- Lit. 4i. mtii. 

'* withstanding every woman who shall fortune to be the wife of 
the person so attainted, shall be cudowablu and enabled to 
demand, have, and enjoy her dower in like manner and form 
** as though her husband had not been attainted, Scc.” 

Sect. 46. But this is repealed as to treason by 5 and 6 Edw. 

6. c. 11. par. 9. by which it is enacted, *' That the wife whose 
husband shall be attainted of any treason whatsoever, shall in 
“ no wise be received to ask, challenge, demand, or have dowry ^ n - „ ^ 

“ of any the lands, tenements, or hereditaments of the person so »«.*** 
“ attainted during the said attainder in force.” And this hath been Co. Litt. sr. 
construed (g) to extend as well to an attainder of petit treason, 39*. 
asofhightFeason. iHd«,359. 

As to the Third Point, viz. How far the blood is corrupted 
by an attainder of treason or felony, the following particulars seem 
most remarkable. 


Sect. 47. First, It is (A) agreed, that by (/) such an attainder 5 2^1. 
the blood is so far stained or corrupted, that the party loses all the s. P. C. 195. 
nobility and gentility he might have had before, and becomes j"*^*** 
ignoble. (B. i. 

tit. Piraqr,'* s. 4L 8. Co. litu 391.) or petit larceny comipte not the blood. 3 Inst. US. Co.Utl. 
41. Noy, 170. . 

Sect. 48. Secondly, It is also (ft) agreed, that he can neither 
inherit as heir to an ancestor, nor Imve an heir. S, jpg. 

Bo Nonabil. tU CoroBCp 60« 

Sect. 
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^C. Car.543. 

Rep. S8. 

«. Ven. 413. 
W. 

Moy, 139. 166. 

hx: 

Levins, 60. 
ISid. 100,201. 

(m) 3 Coke, 10. 
LUt MC. 746, 
747. 

1 Hale, 3.56. 

8 Coke, 166. 

(n) 1 Veiilris, 
416. 418. 
Ddliion, 14. 

1 Hale, 356. 
Co. Utt. 391. 


Sect. 4Q. Thirdly, It is also fm^her (t) agreed, that wherever 
it is necessary for any one who would make a tide to another to 
derive the descent through him, the attainder is a bar to such 
title, (ir) unless the land were intailed. And therefore if there be 
grandfather, father and son, and the father be attainted, it is clear, 
that the son (n) cannot claim as heir to the grandfather of the 
lands in fee>simplc, because he must of necessity derive the de> 
scent through the father, which by reason of the attainder he can* 
not do. And for the same reason, if. there be two brothers, and 
one of them having issue a son, be attainted, and either the son 
or uncle purchase laud and die without issue, the other (o) can* 
not be his heir, because the blood of the fat^r, through whom 
the descent must be conveyed, is corrupted. 

(o) C. Car. 543. Dyer, 274. 1 Ventru, 413. 416. 415. 1 Hale, 357. 


(»)C.Car 513 . seems a (p) general rule, that the attainder of a person 

1 Vcntria,' 4 i 3 i who needs not be mentioned in the conveyance of the descent, 
417, etc. does no hurt, let the ancestor be never so remote; and ijortiorif 
liv'y ?59' 166 therefore it seems clearly to follow, that where one may claim as 
6cc. * ' immediate heir to another, without deriving the descent through 

j I«vinc, 60. any other, he shall not be barred by the attainder of any other. 

therefore it seems {q) agreed, that if the son of one attainted 
b. 3. c. 14. ’ purchase land, and have a son and die, such son shall inherit him, 
•. 17. because he derives his descent immediately from him. And for 

I r) Co.*^LiMf8f ***** ** ****** **®®** (*“) settled, that if a man hath two 

1 Hku’, 357 ! * sons, and then be attainted, and one of the sons purchase lands 
4 U'oiwrji. 5. and die without issue, the other shall be his heir, because be may 
1 ^'h “Ab! 625. *****^® **** ****® without mentioning the father. 

C. Car. 543. 1 Vciitri8» 4V'5, Palruorp 19* 1 T,evin 2 , 59. 2 RoU. 93. 2 Siderfinp 25t 27’. This h 
left cJotibtfulp Moorp 569* No^, 158p 5cc. Con* Litt. Hep. 28. 

<i) Co. Litt. 8. But Sir Edward Coke (s) says, that the reason of this case is, 
1 R. Ab. 615. *• because the attainder of the father corrupts only the lineal blood, 
and not the collateral blood between the bretfaren^which was 
vested in them before the attainder but he saith, *f^hat some 
have holdcn, that if a man after he be attainted haire issue two 
iin^rc. ii*' ******> *he one cannot be heir to the other, because they could not 
iVriitria,4i3. be heir to their father, for that they never had any inheritable 
( W®®** *•* them.” But the ground of this opinion seems to be 

1 VeubU, Ml. overthrown by the resolution in the case of Collingwood v. Pace, 
426. ' * wherein it was adjudged (0 in the exchequer-chamber by seven 

No), 1^.167. judges against three, that the sons of an alien might be heire to 
• SUieffiii, 148. ®**® ***ouier if born in England, or naturalized ; and yet it is cer- 
Thia aiao ap> tain that they could not be heirs to their father. Also it seems 
* 3 *^ ^ 7 ”i 7 better opinion, that where a person attainted hath 

cited ’s. ‘p.c. issue by a woman seised of lands of inheritance, such issue qpey 
196. inherit the mother, though he never had any inheritable blood 

Abridged Bro. from the father. 

Trn«it, by « , 

Curteay, 15. ^ 

and wherein it is holden, That if the huslwnd of an inheritrix have issue, and be attainted of felony and 
pardoned, he shall not be tenant by courtesy by reason of Uie issue bom b^ore the pardon, bat bv reason 
of issue horn after he shall ; ftom whence it necessarily follows, tliat such issue must be inberitalue tothe 
wife* Also it is admitted, Co. Litt. 84. b. Ttut the issue an inheritrix by an alien, or a person 
attainteil may be in ward, which could not be unless he could inherit the mother. Vide C. Jac. 539. 
Lifts Hep. 28« 1 Levins, 59, 60. ])ut the contrary was anciently hoklens 3 Coke. 41. Brecton, 
h. 3. Q* 13. s. 19, 20. 


This also ap* 
pears from 
IS H. r. 17. 
cited S. C. 
196. 
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Sect. SO. FovRTHLTf It seems clear, that notwithstanding a .y 
person attainted be to many purposes looked upon as dead in piete, b. i. 
law, yet he hath a capacity to (x) purchase land, which the king 9. is. 

shall have upon office found. Also if the father of a person 
attainted die seised of an estate of inheritance during his life, no ee«tor,S6. 

(y) younger brother can be heir, but the land shall rather escheat ; S* P. C. i95. B. 
for the elder brother, though attainted, is still a brother, and no c.T.*i?7r ** 
other can be heir to the father while he is alive ; but it seems (z) f! Petition, to. 
agreed at this day, that if he die before the father, the younger M.d’ Ancestor, 
brother shall be heir. Itescent T. 

S Ventris, 413. 417. 1 Levina. 60. tOAsnse, 11. Noy. 166. 170. 1 Siderfln, 195. S6 Atnae,9> 

(a) See the books next ebove cited, and firo. Descent, 64. (>n. Brarton, b. 3. c. 14. a. 17. 

Sect. 51. Fifthly, It is clear, that the corruption of blood 
from an attainder is so high, that it cannot be absolutely salved 
but by the act of parliament; for it seems (a) agreed, that the (>i)Ca. Litt.8. 
king's pardon cannot restore the blood so as to make the person 391, 
attainted capable either of inheriting others, or of being inherited * 

himself by any one born before the pardon. (6) Yet if such per- DaliBon, i4^ 
sou have a son born after the pardon, and purchase lands and die, * 
such son may be his heir, unless he have an elder brother alive * 

born before the pardon ; for a pardon doth as it were make a man books nest 
a new creature, and give him a new capacity, in respect whereof siwvc ciu-d. 
his issue born after the pardon may be his heir, as to lands pur- 
chased after the pardon, in the same manner as if ho had never 
been attainted. 

+ Sect. 52. By 7 Ann. c. 2 1 . s. 10. it is enacted, ( 1) ** That after 
decease of the Pretender no attainder fur treason shall extend 
** to the disinheriting of any heir, nor to the prcjutlice of the right 
** or title of any person or persons, other than tlie right or title of 
" the ofiendcr or offenders during his, her, or their natural lives 
only ; and that it shall and may be lawful to every person or 
** persons to whom the right or interest of any lands, tenements, 
or hereditaments, after the death of any such offender or of- 
** fenders, should or might have appertained, if no such attainder 
** had been, to enter into the same.” 

+ Sect. S3. But by 1 7 Geo. 2. c. 39. s. 3. '* The said provision 
" so made by the said last recited clause of the 7 Ann. c. 21. shall 
** not take place, nor have any operation, force, or effect whatso- 
ever, until after the deceases, not only of the said Pretender, 

" but also of his eldest, and all and every his son and sons.” 

(l) For tbe history of this act, which is rather for treason b virtnally abolished. The some is 
curious, see 4 Black. Comm. c. 97. And ns the also now abolished in felooy by 54 Geo. 3, c. 145. 
Swart fiuwly b now extinct, corruption of blood VMe mrts, p. 639. 
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CHAP. L. 


OF AVOIDING JUDGMENT. 


4 Conm. 38* For the better understanding the learning concerning the 
avoiding of judgment in criminal cases, I shall endeavour to 
shew, 

1. How such judgment may be avoided. 

2. The effect of such avoidance. 


Such judgment may be avoided either, 
i. Without writ of error. 


2. By M'rit of error. 

They may be avoided without writ of error two ways : 

1. For faults apparent in the record. 

2. For other matter dehors the record. 

And FirsT| I shall endeavour to shew where such judgment 
may be avoided by plea without any writ of error for faults appa> 
rent in the record. 


Sect. I . As to which it is observable, that notwithstanding it 
be the allowed practice of the court of conuuon pleas to suffer a 
defendant coming in by (a) capias utlasatum the same (6) term in 
which an exigent is returnable, to avoid the outlawry without writ 
(a) Co. IJtt. error, by shewing that he purchased a (c) supersedeas out of the 
s59. (d) same court, and (e) delivered it to the sheriff before the quinto 

ei'oc/us, ice, or by shewing any ij') other matter apparent on 
5 ^{f h^* ’ record which makes the outlawry erroneous, as the want of an (g) 
come* in gratis. Orurinal. 

Djer, Its. ^ 

Con. S9 H. 6. tr. Ab. F. Resp. 59. B. Utlag. 35. Vide 14 H. 4. F. Ind. Noninis. 3. 
B. Utbg. t8. SO H. 6. 3. (6) 8 H. 6. 37. Ab. F. Error. 19. 19 M. 6. 9. n. Ab. F. Error, «6. 

Bat some harcholden, that an outlawry cannot be avoided for this or any other cause in another Term. 
Co. Lift. 959. 37 H. 6. 17. Ab. F. UUag. 98. B. Error. 97. 8 H. 6. 37. Con. ad. 1 And. 34. 
(c) 19 H. 6. 44. Ab. F. UUag. 90. B. Utlag. 91. 33 H. 6.1. Ab. F. Utiag. 97. Bio. 9. 30 H. 

6.3. Ab.F. Protect. 11. B. Utlag. 74. 19 H. 4. 18. Ab. B. Utlag. 14. 7 H. 4. 1. Ab.lto. 
Utlag. 5. 8H.6,7. F. Error, 49. 11 11. 4.34. 33H.6. 1. 45. Ab. F. Utiag. 97. 1 Ander- 
■Wl, 36. But IR. Abr. 743. the contrary is said to have been hoMen. 39 Elis. (d)30H.6. 3. Ab. 
F« Protect, ll. Sssus, if the supersedeas were from the Chanceiy, 7 H. 4, 5. Ab. F. Supers. 10. 
B« Utiag. 65. Supersedeas, 8. Vide 18 H. 6. 18. Ab. F. Error, 94. 7 Ed w. 4. 9. Ab. F. Ed- 
gaa^ 1. B. Supersedeas, 3l. F. N. B. 936. (e) 14 H. 4. 97. B. Utlag. 15. L. Quin. Edw. 4, 5. 
Ab. B. Error, 155. Dyer, 999, 993. and it is said not to be material whether it were delivered to tire 
sheriff or not. Co. Utt. 198. B. Utlag. 8. 4 £. 4. 49. Con. F. Error, 77. Vide F. Error, 49. 
//) Coke on litt 959. 33 U. 6. 1. 5. Ah. B. Utlag. 97. ' (g) 11 H. 7. 4. Ab. B. Ulla^ 78. 16 
xC 4. 9. Ab. & !&ror, 179. F. Utlag. 41. Vide 19'Edw. 4. 8. Bat it is agreed that an ontlawry 
srithont any original ia not void, but vmdable only, F. Color. 45. Utiag. 18. 7 H. 7. 5. Ab. F. Er> 
ior,59. Kdlway, 19. B. Utiag. 45. L. Quiu.Mw. 4^ 116. 
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oi^nal, or the (A) omissioii of process, or vrant (t) of form in a (k) ss H. 6 . 
w^t of prodamation, &c. or a (k) return by a person appearing UUk. 
not to be sheriff, or a (/) variance between the original and the 
exigeiU, or other process, or the want of such additions as (m) are a H. 6. sr. 
required by 1 Hen. 5 . 

19H.6.S, Ab.F. Error, Sfi. L. Quin. Ed. 4. i 16. B. Utlag.SS. (0D>r>>t06. 11IL4.S4. 

(It) Dyer. 41. (1) F. Utkg. 41. 38 H. 6. 31. Ab. Utlag. 31. «1 Edw. 3. S6. Ab. F. DU. 3. 

16 Edw. 4. 9. B. Error, 17S. F. IH». 17. H. 6. 18. Ab. F. DU. SS. t Rich. A lA B. MU. 
80. Variance, 90. (m) 8 H. 6. 37. Ab. B. &. 19. 1 Anderron, 3A 1 B. Abr. 74A S Init 670. 
Con. B. UtUg. 34. 39 U. 6. 1. 

Yet it is said in many (») books, to be the constant course of (n)iR. AA 
the court of king’s bench, never to reverse an outlawry on the 
crown-side, either in the same or a different term, for (o) these or 
other errors of the like nature, as (p) the want of a capiat to the « E.4.4t,*4S.* 
sheriff of the county whereof the party is named, or a \q) fault in AA B.Brr.i38. 
the indictment, without a writ of error. 

Ab. F. Err. 26. Vide Palmer, 43. Con. 11 H. 7. 4. Ab. B. Utlag. V8. (a) Not for the want of an 

addition, 19 H. 6. 2. A b. F. Error, 26. 11 U. 6. 15. A 54. (y) Sup. €. 27. a. 127. 911. A lA 

B. UUag. 20. 34. 39 U. 6. 1. (y) 1 BuUtrode, 109. 1 Siderfin, 144. 

Yet since Sir Edward (r) Coke seems to be of another opi- (r) Co. lit. 259. 
nion, and since also it is clearly liolden, that one may plead even 
a matter of fact in the king’s bench in avoidance of an outlawry 35 h. 6.1. « 

of felony, which cannot be pleaded in avoidance of any other out- Ab. B. Utl. 27. 
lawry, as shall be more fully shewn, section the sixth; I shall Xb B VU 19 
leave this point to be farther considered. 

However it is (s) agreed, that a conviction of felony whereon (i)Cro.EUs. 
the party hath had his clergy may be discharged by exception to ^9,490. 
the indictment, because no writ of error lies on such a conviction, 
not being a judgment. 

As to the tpecond particular, viz. Where a judgment may be 
avoided, without writ of error, for matters dehors the record. 

Sect. 2 . It is holden, that he who purchases land of a person 
who afterwards is (f) outlawed of felony, or condemned upon his (0 Sum. tro. 
own («) confession, may falsify the record, not only as to the time * 
wherein the felony is simposed to have been committed, but also Yettheconiiaij 
as to the point of the offence. But it is ix) agreed, that where a roemi hoMcn, 
man is found guilty by verdict, a purchaser cannot falsify as to the ^ V* ' 
point of the offence, but that he may falsify for the time, where b. Cor.^. a 
the party is found guilty generally of the offence in the appeal F. Trsvene, 19. 
or indictment ; because the time is not material upon the evi- Siuaawrjr, 
acnce. tHde,S 6 i. 

^ S logta iStm 

B. Tmverae de Office, 35. 7 Edw. A 1, 2. F. Estoppel, 91. (e) Set thebooks uborodtedL 

Sect. 3. Also it seems (y) agreed, that any judjgment whatso- (9) Sum. 270, 
ever given by persons who had no good commission to proceed p^“*\***v_ 
against the person condemned, may be falsiffed by shewing the ** ' 

special matter without writ of eiyor, because it is void ; as where 
a commission authorises to proceed on an indictment taken before 

A. 
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A. B. C. and twelve others, and by colour thereof the comnvs’^ 
sioners proceed on an indictment taken before eight persons only. 

(•)Sliut.SSt. 4 . Also it seems (a) agreed, that if the treason or felony 

8 CMcc, 79. of which a man is attainted, be afterwards pardoned by parliament, 
cI*ESji* 4 . r*^" *“*y be falsified by himself or his heir without plea. 

It It Mid that a writ of error lies on tuch a pardon ; bat this contrarjr to 3 Inst. 931. and 6 Co. 14. Tor 
the avoiding of an outlawry by the king's pardon, vide c. 49. s. 15. F. Charter, iT, B. Error, 53. 
l6£d.3.38. U.App.7.9S. 911.5.14,15. 

(5) 79 Ed. 3. 95. Sect. 6. But it hath been (6) adjudged, that the king's letteni 

1 B. Ab. 489. patent reversing an attainder are void, unless they be afterwards 
made good by act of parliament. 


Sect, 6. It seems generally agreed, that by the common law, ^ 
(fi) favorem vita, au outlawry of treason or felony might be avoid 
by plea, that the defendant was in (^) prison, or in the king’s 8er> 
vice beyond the (e) sea, 8cc. at the time of the outlawry ij’) pro- 
nounced against him. 

38 Ass. 17. 97 Ass. 47. F. Cor. 193. 8 H. 4.13. 3 Inst. .39. Con. 91 Ed. 4.73. 

£. Uti. 57. 111.7.13. B. UU. 68. U. Coronc, 198. that lie who pleads this plea must shew In whose 

enstud^ he was, and in what county, an^ must also aver his plea ; and by 5 Ed. 3. 13. an averment is 
riven agidnst the tesUniony of a sheriff or others, having no record testifying such imprisonment, (e) F. 
Utl. 11. 8 £.4.1. F. Jlespond. 54. 9 H. 4. 3. F. Sci. Fac. 64. IIH. 7. .5. B. Utl.79. 4 Ed. 
4.10. . Con. F. Coronc, 193. Vide 10 II. 4. 7. a. Ab. F. Bespon. 901. 9 Cuke, 31. Go. IJt. 74. 

Skin. 16. F. Utl. 9. 48. F. For. 19. F. Bcs.54.10]. 7H.6.95. Ab.B.Utl.l8. 16Ed.4.6. 
Davis's Case, 1 Burr. 640. 


(e) Co.Iit969. 
10 H. 4. 7. 

F. Bespon. 101. 
(d)F.m 9. 
11. 18. 97. 

.33 H. 6. 1. 
7H.6.95. 

B. Utl. 18. 40. 


Or) Co. litt. ^ *®be it to be generally (g) agreed, that no outlawry for 

959 . ’ ‘ any other crime (against k party {h) rightly described) can be 

f A) Infra, s. 9. avoided by the plea of any matter (/) of fact whatsoever. 

(i) Not by the •' *, ■' ' ' 

plea of imprisonment. F. Utlag. 97, 47. 33 II. 6. 1. 4.5. Nor by the plea of being U'yond sea, 

F.Utlag.87. 3311. 6. 1.45. 


Outlawry Sect. 7, By 20 Hen. 8. c. 1.?. it i& enacted, “ That all process 

against persons •* of outlawry to bc had or made within this realm, against any 
Mven^’wlth'm ** offenders in treason, being resiant.or inhabiting out of the limits 
a year and a ** of this realm, or in any of the parts beyond the seas at the time 
day. of the outlawry pronounced against them, shall be as good and 

'* effectual in law to all intents and purposes, as if such offenders 
“ had been resident and dwelling within this realm at the time of 
such process awarded, and outlawry pronounced.” 


O) See Sir T. 

Armstrong’s 

Case, 


3 Si. Tr. 335. 
3 Mod. 47. 


Skin. 195. But 
the law of this 
case Is contra> 
dieted : see 
Sir*. 894. and 
FoAC. L. 40. 


Sect. 8. But by 5 and 6 Edw. 6. c. 4. it is provided, That if the 
** party so to be outlawed, shall, within one year next after the said 
outlawry pronounced, (j) yield hiniself to the said chief justice 
** of England for the time being, and offer to traverse the indict- 
" ment or appeal whereon the said outlawry shall be pronounced 
** as is aforesaid, that then he shall be received to the same tiffl 
'* verse, and being thereupon found not guilty by verdict of twed^ 
men, he shall be clearly acquitted and discharged of the safu 
“ outlawry, &c.” 


Sext. 9. And it hath been (k) resolved, that these statutes ex- 
<b) 3 Inst. 39, tend as well to treasonstsby subsequent statutes as to those withirt 
25 Edw. S. 

See Dyer. 987 , o ^ 

«iid 8 Jon. 180. 0€C9w 

Error assigned for the rerersal of an outlawry of fat^ treftsonp that the defendant was beyond sea at the 
time* See also Davis* Case, t Burr. 659* and Res v. R. Johnston* Foster* 46* where an outlawry for high 
treason In dimioishiiig the current coin was leversed for the same reason* 
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Sect. iO. It seems geoeniU; agreed, that any outlawry whatso- 
ever may be avoided by a defendant*^ coming in opon the „ 

capias utlagatum, and pleading a (m) misnosmer either of the name 
or addition in the writ, &c. as by shewing, that whereas he is F. Utlag. 
called by such a name of (m) baptism, or (o) surname, he hath been ss, 26 , sr. 99 , 
always known by a different one, and not by that in the writ, &c. 
or whereas he is named of such estate, degree, or mystery, that he £«u>ppei, 4ir, 

hath some (») addition, and not tliat in the writ. Sic. ^ 

' ^ Dytr, 19*. 

B. Utlag. 1. tS, 34p 25# 26, MUnosmer# 5^- 1 Edw. 4. 2. 21 IF. 6. 50. 5 H. 7. 16« 7 Edw. 4. J • 
27 U. 8. 11# 12. 22 11.6.23. 19 U. 6.80. 5 II. 5.7. 28 11.6.2. Vide F. Variance# 74. 1911.6. 
58. 22 Edw. 4. 37# 38. (m) 33 II. 6. 1. 45. But in tlio abridgment of this case# Bro. XJtUig. 2 . tbu 

contrarv seems to be holden. Fits. Utlag. 27. {n) Fitz. I'ttag. 44. Bro. IJtluff. 1. 27 If. 8. 11# 12. 

(o) 14 £dw. 4. 6. Bro. Utlag. .53. 19 I\lw. 4. 24# 2.5. Bro. Sci. Fac. 132. Mtsiiusmer# 1. 27 H. 8* 

11, 12. 12 H. 6. 7. So if one be called in the writ the sun c»f J. $. he may plead that he is the sou of 

IK- 10 Edw. 4. 12. Bro. Idotnp. Noniinis, 9. (p) Fitjs. 'Nonsuit# 6. Estoppel# 47. 67. 1 Edw. 4. 2. 
2ft H. 6. 50. 28 IL 6. 2. b. F. Utlag. 32. .35. 37. Bro. Utlag. 15. 24. 78. Misnosmer# 52. 5 11* 6. 
16. a. 7 Edw. 4. 1. 5 H. 5. 7. Abridged, Bro. Utlag. 15. Fits. Utlag. 37. But it is there said# 
tliat some were of opinkMi# that tiic party should be put to hb writ of error# because be is the same per^ 
son. Sec 38 II. 6, 1. B. Utlag. 32. 51* 13 Edw. 4. 16. Bro. Scire Facias# 132. 9 Edw, 4# 24# 25. 


Also it is said in many (</) books# that he may plead that there (9)Fita.Uil.23u 

is no such town as that whereof he is named. * 6 . 

22 F.dw. 4. 37. 


22 H. 6. 23. 33 II. 6. 51. Bru. Utlag. 26. Bast. Ent. 300# SOI. Bui the contrary is holden# 33 H. 
6. 1. because such plea would avoid the outlawry against all persons. Bro. Utlag. 29. thei'c is an opiiiioii 
to the contrary# but it seems not warranted by Iho Year Book. 


And it seems clearly agreed, that he may plead, that at the time 

of the writ purchased, and ever since, he hath made his abode at ^ 

some (r) other town, and nut at that in the writ, &c. ; aud it is (s) ue. #:>. * 25 . 99, 

said, that by such plea, tlie outlawiy shall only be avoided as to 

the person who pleads it (who shall (t) not he intended to be the ** 

person meant), and shall stand in fora* against the person of the .iaif.'c, i. 

name and addition in the record. *® *»• *• 

33. If. 6. 38. 

22 IL (i. 7. 16. 3.^ 19 IL 6. 80. D>cr, 192. 3 E. 4. 1. B. Utlag. 33. 26. 33. .33. 68. 31 Edw. 4. 

79. Kcilwa^. 101. Such roalirrh {Mttdcd without any travcrua of thr place in the iiidictmc-nl. Vide 

23 £. 4. 37, 3ft 30 IL 6. 19. It i. adjudged. 28 II. 6. Ab. F. Utl. 36. that it i. no plea for on. 

named of the paijjfb of C that tlicre ore three villa in tiiu same pariih, vis. D. £• F. and that lie was 
coroinoraiit at D. and therefore ought to have been named of it. (.) 39 U. 6. I. B. Utl. 34. 73. 10 H. 6, 
4. 30 H. 6. 3. F. Error, 33. 31 IL 7. 13. But it is said, 31 IL 6. 31. Ab. F. Sciro Facias, 66, 

B. Utl, 33. that a capuu ad mtufaeiendum the judgment is afiiriiicd or disaflirnied by the aflirniaiice or 
avoidance of the outlawry. Vide 33 11. 6, 16. B. Utlag. 36. 19 11. 6. 68. _ F. Utl. 31. (t) And 

for this cause this is a gOM plea in avoidance of tlio plea of outlawry in dUidiility. F. Nonahilily, 14, 
31 H. 7. 13. 7 £. 4. 1. B. Nona. 50. 

But it is said, that a person of the same name and addition as 
mentioned in a record of outlawry, («) cannot avoid it by averring ** 
that there are two persons of sticii name and addition, and that 14* jx. 4, #7. 
the person intended is the elder, and he himself is the younger, F. Idcmp. No< 
but shall be put to his writ of idemptitale nominis, which is said by ylde ’^'ui’l 
a^e to be the (x) only remedy in such case after an outlawry re- #9. 55. 55. ’ 

tAned. 31 Edw. 4. 

, 3*. 16, .64. 

19H. 6. 7. F. Utl. 1. 34. 43. Vsiionoe, 74, (s)F.Utl. 6. 16llesp. 21. Nona. 1.7. 

And it seems, that notwithstanding in civil causes {y) before an j 

outlawiy is returned, one of the same name may come into court, Bro. Tdemp! 

and shew, (z) that he is not the person intended: whereupon if Nom. 3.6. 7. s. 

• . the 

‘**® Nom. 3. 6. 7, 

Con. F. N. B. 368. (t) F. N. B. 368. WL Idemp. Nom. 3. 4. 11. 14 H. 4. 37. F. Idcmp. Nom. 3, 
31 Edw. 3, 36. Con. F. Idemp. Nom. 4. B. Idcmp. Nom. 6, L. Quin. Edw. 4. 51. 
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the plnntiff confeM it> the divenity of the oames shall be entered 
on rae rolh and a new etigent shall issue with a fuller description 
of the person intended, yet this (a) eannot be done upon an in- 
dictment, without a writ of idemj^ate nominis, because it would 
make the process variant from toe indictment, which cannot be 
altered without the consent of the jurors. 

And now I am to shew how judgments in criminal cases may 
be avoided by writs of error. 

• 

As to which having shewn already, ch. 29. sect. 40. that the 
reversal of the attainder of the principal ipto facto reverses that of 
the accessary. I shall in this place only observe the following par- 
ticulars : '' 

(S)Cro.Eiis. Sect. 11. Fibst. That it seems to be in a great measnre (Jp 
■****®^* error to reverse an attainder of treason^ 

0 * 01 , 147 , 1 * 48 . felony may be brought as well by the executor as by the heir of 
1 Leonard, 375. the partv, but (c) by no oUier person whatsoever. 

SBlkeld.S9d. ^ 

Shower, IS. (e) Vide Salkeld, 60, 61, and Harg. Co litu 13. note (1). 

Sect. 12. Secondly, That a person attainted of treason or 
felony, before he can have a writ of error to reverse his attainder, 
(d)iHcn. 7. must(d) assign his errors, and thereupon have leave from the 
351 . prosecute his writ of error. 

Sect. IS. Thirdly, That no urrit of error for the reversal of 
1 Sid. 69. attainder of treason or felony is to be (e> allowed without an 
1 fiulst. 71. express warrant from the king, or the consent of the attomey- 

3 Mod. 4t. general. 

1 Roll. 175. ® 

See Ccawlo v. Cook, 1 Vern. 170. (he Rioters case, 1 Vetn. 175. Rex v Wilkes, 4 Burr, and Rex v. 
Davis, 1 Burr. 641. 


<») V. Mean. 
Korn, a, 
P.N.B.t68. 
B.Xdeaq>ii 
Koskt. 11. 
911 . 4 . 3 . 


</)Dyer,S4. 
1 Keblo, 141. 
1 Sid. 316. 

U E. 4. 37. 

4 E. 4. 10. 

F. Error, 57. 

7 11. 7. 5. 

4 Edw. 4. 10. 
(g) Queen o. 
I^ord, 


Sect, 14. Fourthly, That an attainder of felony of a person 
who had any lands, shall never be reversed by writ of error ij") 
without a scire facias against all the terre-tenants an^Pords mediate 
and immediate; but it is (g) settled, that such^scirefacias is not 
necessary in the case of high treason. Also it is (A) said, that it 
is not necessary in the case of felony when it is suggested on the 
roll that the par^ had no lands, and the attorney-general confesses 
it. 


17 Anm upon exunfawtion of all the precedents. (5)7 Salkeld, 495. 3 KeUe, 79. 


(i) 9 lust 7. 4 . Sect. 15. Fifthly, That it hath be#%(t) settled, that the sta- 

sis. ' tute of S3 Hen. 8. c. 29, which enaetk,^* Tliat if any person shall 
1 Hale, 353. u attainted of high treason by the course of the ccmiiuon laws 
*' or statutes of this realm, that in every such cate, e^ety st^ 
attainder by the common law shall be of as good stremA 
** value, force, an^ effect, as if it had been done by authoril|HH^ 
** parliament,* is to be intended of lawful attainders by due ooune 
of the common law, and not of erroneous and vc^d attainders, 
which therefore may be avoided in the same manner as before. 


(k) Whidi b 
ouled the t9th 


hi tile piinled 
SlaMeeby « 
miitekfta 
S Leviasv 593e 


Sect. 16. Sixthly, That it is alto dear, that the sthtute of (A) 
28 Eliz. c. 2. which enacts,” " l^t no record of attainder diat 
** then was of high treason, wRre the party is or hath been 

** executed. 
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** exacuted, chall be fevened^ aroided, or ioipea^HMl bf any pteoi (i) s Inrt. Sf. 

** or writ of error/’ extende not to (fyutHmuAen ainoo tbat time* ^ 

Siet. 17. Seventhly, (m) That it hath been hcdden, that a («) t Sid. sob. 
writ of error lies 4n the king’s bench on an attaindw before the 
lord high steward. 

And now I am in the second place to shew the effect of die 
avoidance of a judgment. 

As to which I shaH take notice onty of the following parti- 
culars : 

Sect. 18. First, That it i8(n) agreed, that after ag ouUawiy ^n)B. Cor.tr* 
of treason or felony is reversed, the party shall be put to (o) 465. 

Il^ad to the indictment, for that still remains good. is £dw.^ 9, 

^Wod. 4S. C. Jac. 464. F. Er. 5%. C. Car. S65. (o) That the law is the nine in dvil cniMM» 

F. Er. 41. 37 H. 6. 17. B. Vtlag. «8. SO U. 6. 3. Ab. F. Protecdon, It. B. UUin. 74. Con. 
SI H. 6. 50 . Ab'. F. Nonsuit, 6. B. Cllag. S4. 35. 

Sect. 19 . Secondly, It is said by Sir Edward Coke, that if 
the judgment be erroneous, both that and the execution there- 
upon, and all former proceedings shall be reversed by writ of 
error ; but if the execution be erroneous, that only shall bo (p) re- (p) 3 Inat. s. 
versecL 

Sect. 20. Thirdly, That it hath been (y) adjudged, that if ( 9 ) t Ander. 
the king grant over the lands of a person outlawed for treason 
0 (^felony, and afterwards the outlawiy be reversed, the party may 
enter on the patentee, and need neither to sue a petition to the 
king, nor a scire facias against the patentee. 


CHAP. LI. 

OF EXECUTION AND REPRIEVE. 

A-ND now nothing remains but to shew in what manner a per- 
son condemned is to iM^biecuited or reprieved. 

As to which, having shewn already that a person attainted, (a) Ch. so. 
landing muta to a demand wh^ execution shall not go against ** *** 

In^ shall not be awarded to his penance, but to the ordinary 
iMmtion proper for the mime, I shall Airier observe only the 
imtewing particnlars : 

Sect. 1 . First, That the court of king’s bench hath not only (f>) 1 Sid. 77. 
power to award execution ajpunst persons attainted there, but * 
also against persons attainted in (ft) parliament, or any other (c) gup. c 44. 
court, the record tff-dimr attaiqdcr, or a transcript thereof, being •> /a. 

C«r.l76. C.Jae.di5. 
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C<QC.Cu; 176. first .(<2) removed into the court of king’s bench, and themselves 

brought thither by (iV; 

lKebIe,S44. (c) C. Ciir.;^t76. 'C. Jac‘4to. 1 Siderfin.'VC.TS. Foster, 44 140. 

Sect. 8. SbOondlV, That execution ought (f) not to be 
awarded into a different county from that wherein the party was 
tried and convicted, except only where a retord of attainder is 
removed into the court of king’s bench, which (g) may award the 


1 Sidniiti. 7S. 
1 Levin*, 61. 

(/)C.Ck. 

,176. 

a Mod. 1S4. 
i Sliow. 511. 


te)c, 

C.Jm 


. Car. 176. execution in the same county wherein it sits. (8) 

5* * ' * 


7 . Jm. 495 . 

Ilutt.81. I'LefinSf 6X 


1 Siderfin, 79. 


Sect* So Thirdly, Thjit where a person attainted hath been 
at large aflilr his attainder, and afterwards brought into court 
and demanded why execution should not be awarded agains" 
him, (A) if he deny that he is the same person, it shall be (i) ini 
medisitely tried by a jury returned for that purpose. 


(h) Pophsnii 
131. 

C. Car. 176. 

C. Jac. 495. 

Crotnp. 183*’ 
t Hale, 407 . 

^ 1 ) 1 Siderfin, 

79. .1 LaVinz, 61«’ Wlietlier the party may have peremptory challenges on such atrial, vide c. 43. 
s. 6. Also Ratcliffe's case^i' Foster, 40, 41. 


Sect* 4-r^" Fourthly, That the court (k) may command cxe-^^ 
cution to be done without any writ. 


(k) Finch. 478. 

3 Mod. 49. 

9 Hale. 409. 

But sometimes execution ta commanded by writ, as in Sir Walter Raleigh’s case. Cro. Jac. 496. and in 
Lord StalFord’s case, Sti* Tr. vol. 3. p. 101. being both hi the custody of the Lieutenant of the Tower, 
and beheaded only. , 


Sect. 5. Fifthly, That it is (Z) holden by Coke and Hale, 
that no execution can be warranted unless it be pursuant to the 
judgment ; and therefore that it cannot be altered by the king, 
as from hanging to beheading. Yet since there is a great num> 
ber of precedents, where (tn) men condemned to be hanged foir 
felony, and women condemned to be burnt (») for treason, have 
been beheaded by force of a special warrant from the king to 
that purpose ; and since (o) Bracton and (p) Staundforde and 
Year Book of 3^ Hen. 6. speaking of this matter, arc not 
' ' 80 ii^retis as Coke and Hale, but say only in goRral, that the 
.^^in cannot lawfully behead a luau who is only condemned to 
bu hanged, by which they may perhaps intend no more than that 
he cannot lawfully do it of bis own authority, I shall leave this 
matter to be farther considered (3). However, it is agreed, that 
where beheading is part of the judgment, as in case of high trea- 


(O^Iiut.57. 
111. «1«,S47. 
16 Coke, 190. 
4 Conini. 179. 
397. 

1 Hale, 501. 
496. 

9 Hale, 411. 

19 Ilayni. 
Regis. 165. 

F. N. D. 339. 
Stapndf. 198. 
And accord* 
ingly Lord ^ 
Dacrei, Lora 
^^tourton, and 
,Smv 
fjfcol 


ichar, a 
itch lord, 

were hanged for murder. 3 Inst. 911, 919. 9 Coke, 191. 
of Somerset, in 5 Edw. 6. 3 Inst 911. Lord Audli^, in 6 
Catherine Howaitl, Lady Jane Grey, Countess of ^wsbiuy^ 
(o) Bracton, 104. (p) S. P. C. 13. {q} 35 U. 



son, 

ungeilord, in 39. H. 8. Duko- 
State Trials, 971. (n) Queen 
;e UsKe, 4 State Trials, 199. 


(1) Xu the case of the Earl of Ferrers it was re- 
solved, by all the judges, that if a peer be con- 
victed of luufder, b^re ^e ioUds in parJiament, 
and the day appointed by them for execution pur- 
suant to 95 Geo. 9. should lapse before sudfi exe- 
cution done, a new time may be appointed for the 
execution either by the high court of parliament 
before which such peer shall have been attainted, 
or by the court of king's bench, the pariiament 
not then sitting, the record of the attainder being 
properly ireinoT^ into the court* Foster, 

(t) ]m. B. Where the prisoner is in the custody 
of the marriial of the Ring’s bench, the usual place 


of execution Is at St. Thomas a Waterings, i 
county of Surry. 4 Burr. 9086. Strange, 

(3) The king cannot vary the execution alH 
aggravate the punishment* But it doth non|| 
from thence, that he who can wholly pardc^. . 
offender cannot mitigate his punishment, with re- 
nt'd to the pain or infamy of it, F&ter, 969. 1 
Burr. 650. and this prerogative . || part of the 
c^tmon law, Foster, 970. dComiL 398* diere- 
me it jLpnt crintimU in the officer who obeys a 
warrairaMnl the crowd for beheading a person 
under sentence of death (or ia,felony, or ’woman 
for treason of any kind, Foster 966. 
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800 , the kJi^ may(r) pardon all Uic rest^ 'and ccuu<^uently in (r)SuiunAry, 
such case the Judgment will be well executed’ by beheading 
only. * jijj 

12 Coke* 130. Supra, c. 37. s. 12. 3 lust. 31. U is slid that aticli a pardon most be under the grea 
seal i but it seems admitted that it may be by a writ, 2 St. Trials, 704, 705. 

Sect. 6. Sixthly, That it seems (s) agreed at this day, that («) Foster,. Mr. 
an execution cannot be lawfully executed by any but the proper ^ c- 

Sect. 7 . Sevkntiily, That it is (t) clear, that if a man con- (()6Edw. 4.4, 
denined to be hanged, come to life after lie be hanged, he ought 'F.* Cou>. 3S5. 
to be hanged again ; for^c Judgment is not executed tilgie be 
deadj^ '' 8 HiUc. 4l«. 

Vide sup. c. 40. 9cct. 7. 

Scr(. H. EiciiiTiiLY, it seoiiis agreed, that every court which (w) 2d AsbUc, 
has power to award an execution, has also of coinnioii ritrht a ,, - 

discretioiiaiy power ol granting a leprieve ; as (//) where a person dc Court, 34 . 
pleads a pardon dere<*ti\e in point of form, but sutlicieuily shew- ( 1 ) J>ytT, 2.S5. 
ing the king's inteiilioii of nu rcy ; or where it is (j.) doubtful r ’ 265 ' 

wlielher the olVeiice, be not ineluticd in a general slaltilo-pardoii ; Sup. c.'d. »^ 7. 
or ( //) whether, as it is laid in the indu'tinent, it amounts to so This power U 
high a crime as that with wliich the pri.sotier was chargi^d. And ^ 
it seems (z) agree«l at lliis day, that judges continue to have this 

power after their coifiini.ssiori is determined. sinci right, 

7 Units 12 . 

Vi«Jo a Gt'o* 3. t*. l.'i. for a power ^iven to judp^b of usst/e to reprieve a prisoner for Uie purfiose of 
olilainiitg a cuiiditional parttoii. — .\iitis tit. ** Trall^por1alil>lt.** 

Sfet . 1 ). Ninthly, 'I'liat it is clear, that if a w’Dinan quick (u)3iiut<.s4i.i. 
with child lie conduiiiiied cither for («) treason or (6) fi’Ioiiy, she J ****** 
may allege her being with chihl in onler t«> get the execution jf 

respited, and thereupon the sheriff (r) or marshal shall be com* bcfurojuMtccH 
muiideil to take into a private room, aiid*4o impanel a Jury 
offf/) matrons t^Fry and examine whether she be quick with (c>sT?.’c.‘ 
child or nut; and if they find her quick with child, the execution 19U. 
shall he respited (e) till her ilclivery. , 

Abr »• Coro. 

IBO. B. Coroncs 8». (d) 3 lust. l.'J. Finch, 478. S. P. C. 198. (e) 4 SUU? Trial**, 612. S. V. C. 

198. 3 Inst. 17. 4 .Sttite Trials, 612. F. Curoiic, 253. 410. 23 Assize, 2. Ab. Coronc, 97. Fit*. 

Coroiic, 188. 2.5 £dw. 3. 42. Abridged Fitz. Coroiie, 130. 12 Assize, 11. Abridged Fitz. Co- 

rone, 168. Jiro. Coroiie, 72. Uro. Pain. 11. 

Seci, 10. But it is agrccdgjlkit'^ir woman cannot demand (/) Finch, 478. 

such respite of e.\ccuti6n by r^^ 9 aof,lier%ouig uuick with child C.198. 

* ^ F. Coro. 168. 


more 


Slnst. ^ 23 
CoronejS^ 1 

dcpiityrmwe w 


Ashizc, 2. Ab. B. Coronc, 97. 
12 Assize, 11. Bro. Coronc, 72. 


F. Coronc, 188. 
Pain, 11. 


253. 


25 Edw. 3. 42. Abridged FipL 


L*s,as well capital as oliierwise, exe- 
perl'orined by the sheriiT or hi« 
warrant f4>r so doing was anciently 
by precept under the hand and seal of the judge, 
os it is still practised In the court of the lord high 
steward upon the enKurion of a peer, 2 Hale, 409. 
though in the courCol the peers in parliament it is- 
done by writ from the king. Append. 4 B. ^ 
sec^S. Afterwards it was estimtished, Finfll 
478. that in co.e of life the judge may command 
execution to be done without any writ. And now 
the usage is for the judge to sign the calendar, a 
VOL. II. V 


list of all the prisoners’ names, with tlic separate 
judgments in the margin, which is left with the 
sherilT. S. P. C. .182. 5 Modern, 12. ITie 

sheriff, upon receipt of this warrant, is to do execu- 
tion within a conrenient time, which in the coun- 
try is left at large. In London, the Hccordor, after 
reporting to the king in persfui the case of the 
s^eral prisoners, and receiving his royal pleasure 
that the law must take its course, issues his war- 
rant to the sheridTs, directing them to do execuUon 
at the day and place assigned. 4 State Trials^ 
332. Foster, 43. 

U 
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(g) Fbch. 47’8. 
S Iiut. 17. 

SS Assise, 71. 
Ab. F. CoTone, 
180. 

B. Coronc, 88. 
(A) 4 State Tr. 
Oil. 

S. F. C. 198. 


more than once ; and that 'she can neither save herself by this 
means from (g) pleading upon her arraignment, nor from having 
(Adjudgment pronounced aganisther upon her conviction. Also 
it is said both by (t) Staundforde and Coke, that a woman can 
have no advantage from being found with child, unless she be 
also found quick with child. 

3Inst. 17. 2 Hale, 413. (I) 3 Inst. 17. S. P. C. 198. and in 28 Assize, 71. Ab. 


Fits. Coronc, 180. Bro. Corone, 88. it is ezpressiy aaid, that the inquiry sras whether the woman were 
enscint witii a live child or not. See also Somroaiy, 278. and Fiiicb, 478. Yet F. Corone, 127. 168. 
.388. 240. 410. 22 Assize, 2. 25 £dw. 3. 42. 12 Assize, !(. B. Corone, 78. B. Fun, 11. it is said 
only, that the woman was found enseint or pregnant. 
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ABATEMENT. 

See Indictment. 

FoH^hat faults a writ of appeal may be abated. 


tJon or plea of the party for mtsnoitner or 
wrong aaditioii. " 2$9. •• 102 

So also for a defective addition to either of the 
parties. 200. s. 104 


The appellee ought, for this purpose, to demand 
oyer of the writ in open court. ib. 


Page 257, s. 06 But by 1 Edw. 0. c. 7. no manner of actiou 


pending shall be abated by a olmiige of title 
occasioned by creation. ib. 


But the court of chancery alone can abate it, A baronet is not within the meaning of this act. 
before it is returned into the king’s bench. ib» 

f 2.58. (N) 2 By 1 Hen. 5. c. 5. in all process on which out- 
ex officio. 258 Jewry lies, proper additions; &c. shall be made 


f 2.58. ^JN)2 
ex officio. 258 

The court ‘'may abate an appeal of burglary to the names of the defendants. 260 

which has the word burgaliter instead of bur^ Where a father hath the same name with a de- 
gulariicr, or hurglariier or of rape wont- fendant son, the writ is abateable unless it 

ing the word rapuit ; — or any appeal wanting add ptdsnt after the other additions. 261. s. 

the word felonic^. ib, s. 97 # " • 106 

So also the Court may abate the writ, where the ydr the cause of abatement for the want of pro- .V 
declaration varies from the writ^ (6. s. 98 ^J^jper additions to the names of the parties, vide 
Or where it doth not conclude^aw|MM|l^ I' idhbUtion. 262 to 265 

statuti. W a aew'ivrit of appeal be commencea after a 

Or where the sense is defective ^former appeal is removed,^ this multiplicity 

material word in the writ. TKf^0(fl'^|jpf action may be pleaded to abatement. 265 

Or where the writ is brought by tli6^6tfsMnd . ^ s. 126 

ancMIl^ife, and the conclusion is in the ntlipi But a second bill of appeal is not a good plea in 
of Q|B|pf»f them only. 259. s. 101 ulmtement; liecause till it is removed by 

Or jppK the name" of baptism or surname is writ, it is merely a plaint. . iS. 

omimd ib. The plea cannot be pleaded till the plaintiff hath 

But a name of dignity supplies the want of a appeared in the l^f^s bench where the cause 

surname. ^ ib, is removed. ib. 

So also the writ may be abated at the instance It is no good plea in abatement that thepiaintiflT 

of the party, before plea, for the want of hath purchased another writ returnable, &c. 

fiftedh davs between the teste and the return. even if such writ ^delivered of record to the 


fiftedh days between the teste and the return. even if such writ be delivered of record to the 

^ i5.1|il02 sheriff. ib. 

But if the orii^tnal be right, appearance will cure A misnomer, false addition, or death of defend- 

. all defects in mesne process. ib, ant to a. writ of appeal, may be pleaded in 


So also the writ may be abated upon the eioep- abatement. 


266. a. 127 

It 
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It is good against all the defendants. 266. s. 127 
But aucK plea must not contain a negative preg- 
nant. iL 

And appearance will cure these defects. ib, 

A* defendant may take advantatre of several 
pleas in abatement at the same timcp unless 
they be repugnant to one another. 266 

Even though some of them arc triable by record 
and others by the country. ^ ib. 

But if they are all triable by the country, he 
must at the same time plead all his matters 
in bar, and also if his pleas do not admit the 
fact over to the felony. 267 

If the abatement be triable by record only, and 
it is found against him, he may yet plead over 
to the felony. ib. 

How the law differs in tins respect from civil 
actions. ib. 

To any suit on a penal statute actually depend- 
ing, a subsequent suit may be pleaded in 
abatement if it be c.\pres9ly averred to be> for 
the same offence. 383. s. 63 

A difference of the day on which the prosecu^ 
lions arc laid, is no^ exception to the plea. ib. 
Tw'o informations exhibited on the same day may 
mutually abate each other. 384 

The suit is depending from the time of the infor- 
mation being filed, and before any process 
issues. ib, 

Wlierc an appeal abates for an instiflicicncy of 
the writ, the defendant shall not be arraigned 
upon it. 293. s. 11. 

On an indictment a mistaken surname cannot 
be pleaded in abatement. 317 

But ill an appeal it may be so pleaded ib. 

But a misnomer of the defendant’s Christian 
name may be pleaded in abatement, us well 
on indictment, as appeal. ib, s. 69 

So it is a good pica in abatement where one is 
stvled knight, that he is a baronet. 318 

So also if an indictment against Garter king at 
arms, if he is not so named thereon. ib. 

And gutere if the omission of the defendant’s 
name of baptism is not fatal in abatement, ib. 
Ilie want of such addition as is reouired by 
1 Hen. 5. c. 5. may be pleaded in aDatemcnt 
of an indictment. ib, s. 70 

In criminal cases, not capital, on demurrer jti 
abatement adjudged against the party, the 
Court will give dual judgment, and not re- 
spmditas ouster, 468 

That there is another indictment for the same <^1- 
fence cannot he pleaded in abatement. SItib 
Where an indictment is abated for a misnomer^ 
the Court will detain the prisoner, and cause 
him to be indicted de novo, ib, s. 2. 

Abatement may be pleaded in an information 
by attorney, laid in an indictment by a defen- 
dant appearing gratis, ib, s. 3. 

ABETTORS. 

In an ajipeal abettors may be charged generalltf 
as principals, ..or the mcial manner of the 
abetment may be set forth at the election of 
the plaintiflE. 249. s. 76 

In what cases pn appeUhnt shall recover da- 
mages against ’W/ atettor in appeal. 274 


Abettors are only liable to costs when the prin- 
cipal is insulTicient. 279 

Those who only abet a fact shall be esteemed as 
much principals in it as those who actually 
do it. 438. s. 7. 496 

Anciently, abettors present were esteemed acces- 
saries, %r at most principals in the second de- 
gree. 438 

But at this day. they are principals in the highest 
degree. 439 

In murder, if there be malice in the abettor, and 
not ill Uic person who strikes, it will be mur- 
der in the abettor, and only manslaughter in 
the other. ib* 

To make an abettor a principal, it is not neces- 
sary that the person suflering the felony should 
be under any terror from the abetment, iff, s. 8 
It is siifFicient that the person who does the fact 
is encouraged by the abetment. ib. 

An abettor who stands by while another breaks 
mul enters a house, and afterwards divides 
the money with him, if he does not actually 
enter the house, is not a principal within 39 
Eliz. c. 15. 496 

The propriety of this decision doubted. ib. 

Aiders and abettors in shoplifting ousted of 
clergy by 3 and 4 Will. & Mary, c, 9. ib. 

Cases in which an abettor will he entitled to 
clergy, notwithstanding this act. ih. 

A person may abet, though absent when the 
fact is coininitted. 439 

To abet arioclier in trespass will not make the 
abettor a principal if a felony be committed. 

439. s. 9 

And those w ho are Imrely present when a felony 
is committed, and tio way encourage it, shall 
not be esteemed abettors. 440. s. 10 

ABJURATION. 

The coroner might formcj^ take abjuration for 
felony. 86, s. 44. 

But by 21 .Tac. 1. c. 28. no sanctuary or privilege 
shall be allowed in any case. ib. 

The manner in which an abjuration was taken 
at commf>n law. ib. 

Judgment of abjuration was an attainder of 

itself. ch. 48. s. 24 

No man can be attainted but by sentence, or by 
outlawry, by abjuration. 636. s. 25 

. , ABBOT. — Vide Appeal. 

w 

ABBREVIATIONS. 

All l‘a\y proceedings shall be in the English 
language, in words at le^llth, and noi^Jtire- 
viated, except in expressing numbers by figures, 
or in such abbreviations as are most coaiinonly 
used. 331 

ACCESSARY AND PRINCIPAL. 

By s^l. Westm. 1. c. 15. those who are accus^ 
of the receipt of thieves or felons, or Of 
mandment, or of force, or aid of felony 
shalt be replivisahle<* 155. s. £8' 



A TABLE OF PRINCIPAL MATTERS. 601 


And accessaries by any odier means than diose 
ineiicioncd in tbe statute are ivitliin the equity 
of it. 155. 8. 53 

All accessaries are bailable till the princi|Kil be 
convicted or aitaiiited, il* they be of good thine 
and reputation. , i5. 

And afterwards upon their pleading t# the in- 
dictment. iff. 

But accessaries fiotonotisfy guiity <ii chines ex- 
cluded truiii clergy shalf not be bailed. l.*»0 
By 31 Car. 2. c. 2. no persons chai^ged, on st/5- 
picion^ns accessaries to |Hitit treason or felony^ 
shall l>e removed or bailed in any other man- 
ner than before. 

An accessary chsirgc*d o/i on appeal with his 
principal shall lm\c damages from the ap|K*l- 
hint, if the phncipal be ac{|iiitted. 2/0. s. 142 
I'lie siiihe man may be charged ns prini'iiml and 
lu'ccssary in the same indictment or np|H-'al. 

430. c. 2<> 

A man may be accessary after the fact, by n*- 
coiving the principal, or one who was an ac- 
cessing before. s. 1 

A man may Iks accessary before by procuring 
another to be accessary before to the |)hncipai. 

ibJ 

'^riu're can be no accessaries in higli treason or 
trespass. 437. s. I 

Wliatever will make an aecessarp before in felony 
will make him u|irincipal in treason or tres- 
pass. ih, 

ll' one, by command of nnoihcr, commit trespass, 
the person commanding is as guilty as if he 
had actually done it. ib. 

And being a principal may be tried and found 
guilt \ before the actual perpetnvtor. ib. 

But ill his progress fo vonviclton he ought to be 
considered in the light of an accussurv otdv. 

43T. (N)2 

Tile same receipt which will make a man acees^ 
sttry after the fact iii^felony will make him a 
principal in high treason. 437. s. 3 

\\ Irnever agrees to a trespass on goiuisyitoae to his 
oren ase is a principal oiVender — but not in a 
Ire.spass on the person, i^.s. 4 

Nor shall a rc^ceipt of a man who has committed 
an inferior trespass make such receiver a prin- 
cipal. 438. s. 4 

And as he cannot be punished as pijipcipal, h/' 
cannot be punished as accessary ;^ j|^ 'tie must 
be punished as principal, or not ,ib. 

But perhaps he may be punished tor xotl&iiiDt 
of law, in screening such an offender from re- 
gal process. ^ ‘ ib: 

In petit treason, and in all felonies of death, 
there^Auy be accquaries both before and 
aftei^' ^lo must be fFoceeded against as such, 
and not as principals. ib, s, 5 

There may be accessaries befm^, but not after, 
the fact in tnayhem, ^ ih. 

Quarty If there can be any accessaries in pr/r- 
munirc, ih, s. 6 

All persons who assemble with intent to commit 
feiisny or trespRS.s, and abet one another till 
the execution of that or aey other felon v ; and^ 
and all who are actually present and abetting 
at the execution thereof are (contrary to an- 


cient opinions) principals in the htgh^i^st degree. 

438 

And ill homicide, if there were malice in the 
abettor, and none in the person who actually 
did the fact, the idiettor would be guilty of 
murder, and the actual perpetrator of man- 
slaughter only. 439 

It is^ot essential to the making an abettor a 
^ pmcipal, that the person on i^iom the felony 
IS committed should be under any terror from, 
or know of, the abetment. ib, s. 8 

It is sulheient that the person who does the fact 
is onroiirnged in it by the hojtc of ussistonco 
from the uhettor, whether ho be within view 
of I he fact or nol. 439 

Therelnro in a combination in breach of the 
ponce, with n resolution lo resist. :iU op|N>soi*s. 
if a iiiiirder ensue, all .'irc equally principals^ 
though at the time of the fact, some of them 
be out of view. ib. 

So if a man escapes from one party of such it 
combination, and is robbed by another party 
of it, they are all principals. ib. 

So in burglary, ihiise nre equally prfficijmls who 
w'atch at a convenient distance from the 
house while llie fact is committing. ib. s. 8 
Blit in doing a lunfnl ar/, if iniirder ensues, the 
companions of tlie piTpetrator sliall neither be 
esteemed principals nor necessaries. ib, s. 9 
So also where a Imre trespass is coinmitteil, and 
one of the ronquiny be guilty of larceny, the 
' rest shall not be included in his gnilt« ib. 
Nor shall a person who is bnivly present wliei} 
a felony is committed mthout taking any party 
or shaeing assent therein, he considered as 
cither principal or arcessary. 440. s. 10 

But they mav be punished for the misdemeanour. 

440 

Wherever a man procures a felony to be com- 
initti'd, and is absent at the tinn*, and no other 
]terson but himself can Ih’. udjiulgctl a prineipal 
in it, he shall be esteemed as inucli u princi- 
]»al as if he were present. ib. s. 1 1 

No one can be punished as a felon but either as 
principal or as accessary ; and wliere the pro- 
curer of a felony cannot Iw piiuisliecl as tin ac- 
cessary, tn'causc there is no other Unehom he cun 
he an aeeessary, he must be pimishcd ns a 
priticipul, Or not at all. ih. 

If a man persuade another to drink poinOU, and 
Ire drink it in his absence, or if he deliver it to 
• a tlnrd {lerson who administers it iniiocciitfy 
iK'^his ubsimce ; or if he incite a nuidmuii to 
kill another, and he does it in his absence ; 
yet the persuader, deliverer, or inciter, is 
a principal ns much as if he had been prc.sent 
when it was done. 440 

And so also are those wlio were present when 
the poison was infused, consenting to Ihe 
design. ib. 

But abettors absent at the infusion are accessa- 
ries only. ih. 

And if the person adtjiinistcring know it to be 
poison he is a principal, and the who 

Knowingly gave it to him to be, aaministered 
is an accessary. (! .* ih. 

By 3 Hen. 7. c. 2. all who .^ncerned in the 

felony 
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, Abrnj of forcibly taking away a woman shall 
be deemed principals. 440 a. 12, 

Where .a statute ordains, that those guilty of the 
offence shall be traitors or felons, it makes, by 
neceaary implication^ all the procurei^ and 
abettors of it principals or accessaries before, 
upon the same circumstances which will make 
them such at common law. 441 

Therefore those who procure the clippin|^^ the 
coin, so as to make them principals ^t com- 
mon law, shall also be adjudged principals 
under the statute. ib. 

So also those who abet petit treason, rape, bug- 
ge^, or any felony oy statute^ shall Im ad- 
judged principals if praent, and accessaries if 
ab^ntf in the same manner as in felonies at 
common law, unles the statute otherwise ex- 
pressly provide. ib, 

Wnere a statute makes any offence treason or 
felony, it involves the receiver of the offender 
in the same guilt with himself, in the same 
manner as in treason and felony at common 
law, unless there is some express provision to 
tlie contiury. ib, s. 14 

The knowing receiver of an offender may pro- 
perly be said to be a partaker in his guilt, ib. 
And the crime is determined by the rules of law 
in other cases of like nature. 442 

A statute by expressing accessaries before does 
not necessarily exclude accessaries after, ib. 
It is an uiicontroverted rule of law, that the 
offence of the accessary can never rise higher 
than that of the principal. ib. s. 15 

Therefore if a wife or servant cause a stranger 
to murder the husband or master, and are ab- 
sent, they are not necessaries to the peUt trea- 
son, but to the murder only : because tlie of- 
fence of the principal is but murder. ib. 
But if present, they will be guilty of the treason, 
ntid the stranger of murder. ib. 

Ak accessary before the fact is he who com- 
mands, or perhaps assents to, if such assent 
abet, the felonious design of another, but is 
so far absent when he actually commits it, 
that the perpetrator could not hope for any 
assistance from him in comini ttyig the in- 
tended felony, or in any other which shall 
happen in consequence of it. ib. s. 16 

But it such abettor expressly retract and coun 
termand his counsel or assent, before tlie 
felony is actually committed, he shall not be 
considered an accessaiy to it. ib. 

And ill the indictment he neect not be especially 
.charged, but only guod fehnice, Sfc. ahettavit, 
incitdvit, et procuravit,lSrc. 443. s. 17 

And the same general allegation is sutHcient in 
setting fortls the aid given to a felon by those 
who are principals by being present at a 
felony, ana also as to accessaries after. ib. 
If a man advise a woman to destroy a child 
eneeintf and after i^ birth she does it in pur- 
soance of such advice, he is an accessary. 

ib. s. 18 

If one command another to beat a man, and he 
beat hint in such a manner that he 

dies thereof, the commander is accessaiy 
before to the death. Is. 


If one iMmimand another to rob or bum the 
house of a man, and in so doing he kill him, 
or bum the house of another, the commander 
is as much an accessaiy to the subsequent 
felony, as to that which he directly cora- 
man^d. 443 

So if l^mmand a man to rob another, and he 
kill him in the attempt, without robbing him, 
I an accessary. ib. 

But if I direct A. to poison B. but B. gives part 
of the poison to C. I am not an accessaiy to 
the degth of C. ib. 

And quaere, if upon any unlawful act commanded 
by another, and executed pursuant to such 
command, and a felony ensues, whether the 
commander is not accessary thereto. . 15. s. 1 9 
If the felony committed be substantially the 
same with the felony commanded, variance 
only in circumstance, as of time, place, &c. 
the commaq^er is certainly accessary. 

ib. s. 20 

But if the command be to commit one Lind of 
felony, and the person commanded commit a 
felony of quite a different nature, the com- 
mander is not an accessary, because the act 
done substantially varies from that com- 
manded. 444. s. 21 

Yet if the person meaning to execute the felony 
commanded, and under a mistake commit 
a different felony, in this gase the commander 
is accessary. . ib. s. 22 

Whoever conceals a felony ^intended is guilty of 
misprision, but is not an accessary, ib. s. 23 
No one can be punished as accessary to homi- 
cide per infortunium or sc defendendo, because 
they arc not felonies. ib. s. 24 

Therefore, on an indictment for murder, if the 
principal be found guilty only per infortunium, 
4*c. the accessaries must be dischaiged of 
course. ib. 

So also accessaries before, where the principal is 
found guilty of mans^ghter. 444 

Before 11 and 12 Win.. 3. c. 7. accessaries to 
piracy were not within 28 Hen. 8. 44.'>. s. 25 
Any assistance given to a known felon, so as to 
intercept the ends of justice, will make the 
offender an accessary after the fact. »6. s. 26 
Instances given of this effect. ib. 

Whether rescuing, suffering the escape, or pre- 
venting the apprehension of a leloii, will make 
an accessary after. ib. s. 27 

W^hether the bare receiving of a felon is sudi- 
*‘cicnt for this purpose. 446 

It is said, relieving by money or victuals, with- 
out receiving, will constitute an accessary af- 
ter, especially if it pmteits his beius taken. 

W *46,5.28 

Receiving a felon under bail will not make an 
accessary ; fmRhe trial is not hindered by it. 

ib. 8. 29 

Soliciting the release of a teloo, teaching him to 
read, labouring the king’s witnesses, suffering 
his escape without arresting him, or barely 
concealing his felony, are not acts whicU 
make an accessaiy after. 447 

Nor at common law receiving the stolen goods, 
nor retaking stolen goods not to prosefeute, 

nor 
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nor taking any other reward, uoleai the ol^j 
fender rteeivedike thirf. 44T j 

But by 3 and 4. Will, and Mary, and 5 
Anne, c. 31 . receivers of stolen goods shall be 
deemed accessaries after t6. 

By 1 Anne, c. 9. such oflenders may ^ prose- 
cuted ^or a mUdemeawmr before tne^principol 
15 convicted, ib, 

'Whether the receipt of a felon pardoned, but 
liable to an appeal, will make an accessary* 

447. s. 31 

The receiver must have notice, either express or 
implied, of the felony. lb. s. 32 

llow far this notice shiUl be implied. ib. s 33 
A wife cannot be an accessary by any receipt of| 
her husband. 448. s. 34 

If a wife procure her husband to commit felony, 
it makes her an accessary before. 448 

No other relation but man and wife will exempt 
the receiver from being an aq^ssury. tb. 
The reception of one who becomes a felon er 
posi/ficto will not make hn accessary, although 
the cause of the felony be committed before. 

tb. s. 35 

If the piirfcmal be acqnitted, the accessary shall 
not be arail^ed. 440- s. 38 

The exigent shall not be awanled against the ac> 
cessaiy until the principal be attainted. 

ib. s« 38 

The attainder of t||p principal at the king’s suit 
will nut help the trial ol an accessary in an 
np|ieaL ib. s. 39 

The attainder of the principal in one felony will 
not affect an accessary to another. ib. 

But the reversal of the attainder of the principal 
ip.so facto reverses the attainder of the acces- 
sary. ib. 

Where the attainder of the principal is preventf^d 
by his death, &c. &c. &g. the accessary shall 
not be arraigned. 450. s. 4 1 

But after the principal is attainted, neither his 
death, nor any otlig|^ subsequent event, will 
avail the accessary. ib. s. 42 

By 1 Anne, c. 9. where any principal shall 
be convicted, or stand mute, or challenge 
above twenty, the accessary before and after 
may he proceeded against, though the princi- 
|)nl be afterwards admitted to clergy, |)ar- 
doued, or otherwise delivered before attainder. 

ib. s. 43 

Receivers of stolen goods may be prosecuted for 
a misdemeanour, though the principal be. not 
convicted. 450 

But this shall exempt the offender from punish- 
ment as accessary, if the principal shall ho 
aflenmrdi convicte^.- 451 

By* 5 ^n. c. 31. ilKny such principal can- 
not be takenf such receiver ||^ay be prosecuted 

It is in the election of the prosecutor to indi^j 
for the misdemeanoar immediately, of wait 
for the trial, 3cc. of the principal, and then! 
proceed for the ielony. 451 . (N)i 

By«22 Geo. 3. c. 58. where the principal has notj 
been convicted of grand larceny, or some 
greater offence, receivers qf any goods, except 
lead, iron, copper, biessr bell metal, and sol 


der, may be prosecuted for a misdemeanour^ 
although the prindpal may be not convicted, 
and whether he be amenable to justice or not. 

451 

By 3 Geo. 4. c. 24. s» 3. the receivers of bankr 
notes, &c. shall be tried before principal coiw 
victed; and where receipt of goods and chat- 
tels is felony, the receiver may be tried ibr 
f<i||||^y before principal convicted. 452 

By s^ct, 4. those who procure and counsel the 
commission of any robbery, burglary, or grand 
larceny, may be tried for misdemeanour* tfr. 

QwtrCf If by the common law the accessary may 
not be amiigned, though he cannot be tried 
liefore the principal be convicted, unless ha 
desires it himself. 451 s. 45 

W^hetber a person choigcd as accessary to mote 
than one princi|)al may be tried before all of 
them have appeared. 453. s. 46 

If there be several principals, and a person be 
charged as accessary to one of them only, ho 
may be tried, though the other principals do 
not appei^. ib. 

If the principal and accessary appear, and plead, 
they may be both tried hy the same inquest. 

ib. 8. 47 

The guilt of the principal must bo first establish- 
ed. ib. B. 47 

If the principal plead in abatement, the acces- 
sary need not answer till it is determined. 454 

The accessary may enter into the full defence of 
his princirMiI, where they are tried together. 

t5. (N) 1 

If the accessary bo tried alone, and it shall nuad- 
festiu appear that the principal was nut guilty, 
ho snail be discharged. i5. 

Wlicthor the bare production of the record of the 
conviction of the principal is suflicient proof 
to put the accessary upon his defence. ib. 

Ill what manner tlie accessary shall be tried, 
where the offence arises in a different county 
from that of the principal. ib. 

By 2 & 3 Edw. 0. c. 24. an apjKal for murder 
may be brought against both principaU and 
accessaries in the county where the party shall 
die, ^ 455. s. 40 

An iiidiciment for murder or felony may be 
brought against accessaries in the county 
where Ihetf curnmit the offence. it. 

And as a ground for proceeding, the Coui>t shall 
write to the county where the principal was 
tried, for a certificate of the fate of such prin- 
cipal. 

On tne trial of an accessary on this statute, the 
indictment must expressly recite that the prin- 
cipal did the felony in the other, county. 

456. s. 51 

The court of king’s bench, and the court of the 
lord high steward, are within the provision of 
the statute of £dw. 6. althou^ not named 
therein: the reasem of it. ib. 

In what form the justices shall write for cer- 
tificate of the principal’s attainder, ib. s. 53 

In what manner, and under what circumstances, 
it is advisable for the kin|fs bench to wmAfor 
the record itself relating Co the principal by 
special writ. ib. s. 54 

The 
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The fvot»eble consequences of removing it by 
. cerliowirt. 457 y 

^ 2 Geo. 2. c. 21. wliere' a person shall bh 
stricken of poisoiiod at sea, or abroad, and 
tlie in England, and, ^ conyef^ principals and 
accessaries, may lie 'tried in 'the county where 
.either the stroke, poisbping^ or deatli shall 
happen. 

A. statute excluding priiictpal9 from c1erg|pbth 
not thereby exclude the accessaries befom or 
after. 477. s. 26 

Nor doth a statute excluding accessaries thereby 
exclude principals. . ^ 477 

Where a statute excludes those who shall be 
found guilty f accessaries are not included. 

ib. 

Fgr the cases in wbic^h accessaries both before 
and after are excluded from the benefit of| 
clergy, vide the Index to the First Book, 

. Felonies without Clergy," and 


ACCOMPLICES. 

How justices of gaol-dclivcry may receive an 
appi'al against accomplices out of prison. 

34. s. 5 

In analo|;y to the law of. approvement, an nc* 
dtmipltco may entitle himself to a recouimeii- 
datioii to mercy, by making a confession, suid 
being admitted an evidence for the crown. 

532. (N) 3 

Bur an accomplice giving evidence is not curt' 
tied to a pardon of right. ib- 

All accomplice may be admitted as an evidence 
iiotwithstanding he has confessed hiinsclf| 
guilty of the same crime, if he have not been 
indkivd for it. 603. s, 00 

Accouiplices indkted are good witnesses for the 
king until they are convicted, ib, s. 01 

The unsupported ei ideiicc of accomplices is sut- 
ficicJiL to con\ii'l a prisoner. ib. s. 02 

Whethir the evidence of an iiccom[)licc should 
be ncchrd till some unpolluted evidence has 
been given to aiVeet the prisoner. ib, 

ACCORD AND SATISFACTION. 

y 

An appeal of mayhem may be barred either by 
arbitrament, or an accord with satisfaction 
executed. 220 

ACCUSATION. 

When a person is brought before a justice ofj 
peace upon an accusation of treason or felot^, 
ne iiiiist be eitlier trailed or committed, iinl^s 
no crime appear, or tho siispici«)n be ground- 
less. 139 

Afi^ipjyictmi^i pjl ^ an aceutation at the suit 

Tlie iiumbet of neeteters necessary to high trea- 
son. * 350 

ACTION. 

An appeal is a personal action, and dies with 
the pemm. 236 

ACTION POPULAR. 

See iNJtoauATioN. 


Sf ACQUITTAL. 

&€ Autrefois Acquit/ 

Wbat,!^ jgch ah acqultttd*as will entitle the ap* 
pelUe m )ns damt^es. ^ ' 273 

By 3 JIcn. 7. c. 1 . if either principal or acces- 
III acquitted on dny indictmeiit of niur- 
derf'^me court may remit him to prison, or 
bail him, at their disccction, till the year and 
da^is passed. 148. s. 35 

How mr an acquittal on a qui tdm action or in- 
formation may be pleaded in bar to another 
suit. • 383 

ADDITIONS. 

By the common law no addition in an appeal 
^ was necessary except tlie Christian and sur- 
name, unless tlie party was knighted or of 
higher degree. 260. s. 104 

I 4 ^ hich case the title was to be added to the 
names. ^ ib. 

But of the degPb of nobility the title ought to 
supply tho place o||i|iic surname. ib. 

But by 1 Edw. 6 . c. 7. if any plaiiitifT, pending 
any action, shall be made noble, or a bishop, 
kmght, justice, or seijeant, the suit shall not 
abate for want of the proper addition. ib. 
The dignity of a baronet is not within this sta- 
tute. ib. 

By 1 IIcii. 5. c. 5. in every original writ of iic- 
Itoiis pci'sonal, apfieals, indlctoieiits, in 

which the exigent shall bc^Kwacilpd, additions 
shall be made to the names of the doteiHlaiits, 
of their estate, or degree, or mysteiy, and of 
their terms,. places, and counties, or otherwise 
all outlawry thereon shall be void, and the 
process abated. ib. 

Wliere there are several defendants, it is safest 
to apply the additions to each of Uicir piim«b. 

261.6.100 

\\ hero a father has the same name and addition 
w ith a defendant sou, the word puiiue must 
be added to tlie otlieL^ditions. ib. 

But where a father is dJlRdaiit, there is no need 
of the sur-q^dition eigne, ib. 

Nor is pninne a necessary addition to a son in 
cimtodm mareiehalliy unless tho father be so 
likewise. ib, 

111 the addition of tlic estate or degree, that 
which the defendant hath at the time of the 
writ must be shewn. ib. s. 107 

But in the addition of place, ** late of such a 
place" is sudWieut. . ib. 

If the antecedent to which the addition of de- 
gree, &c. refers is not the defendant, it ia in- 
ficient. ib. s. 108 

An Irish bishop may be^lpscribed by his Irish. 

Uibopric. w ift. e. 109 

BeUt description of temporal dignity in Ireland, 
or any other nfllon^ besides our own, is insiif- 
Iksient, becQuea no such dignity can be liigher 
here tbaii thp tide esquire. 262 

The degree of segeaiit at law is a good addition.^ 

W. s 110 

Bnt gOtfve if a degree in eithei^ university be so. 

ib, 

A doctor in divinity may have the addition of 
cleift. t5. 

The 
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The geneml rale that Che most worthy addi* 
tion shall be used. 262. s. llOi 

Yeomaa and labourer are good addidons jlbr a 

lU 

So widow, single womao, wift, spinster, are good 
additions for women. * \ib. 

But buigess, citizen, Mr\'ant, are tdPgpneral, 
and ^not good admtions either to a ftiao or 
wonm. i6.s. 112 

How the Mysteiy of the defendant shall Ifh add- 
ed to his name. t6. s. 113 

Mystery includes all lawful arts, trades or oc- 
cupations; and a defendant, under the de- 
gree of gentleihau, having divers, may be 
named by any of them. t5« 

Good additions of tins kind enumerated. 

262, 263 

Maintainer, extortioner, vagabond, and such 
like, are insufficient. 263. s.'ll5 

The additions of farmer, tnstead^f husbandman, 
or chamberlain, butler, or ^loro, &c. uvm 
insufficient. . ^ ib. s. 115, 116 

But hostler is a good addition for one who keeps 
an inn, &c. though he may be sued, &c. by 
the addition of labourer. i6. e. 117 

How tlie Place shall be added to the name. 

i6. s. 118 

If a defendant be named of A. lute of B it is 
sufficient to prove either addition, ib, s. 119 
It is sufficient tQ|name a defendant of a city 
which is mcoui^ of itself, without more. 

ib. 8. 120 

But not by w*ords which import residence in the 
town only. 264 

And if the town be not a county of itself, the 
addition must shew in whiit county it lies. ib. 
So if a man be named of a parish which con- 
**-tains more towns, the town must be shewn .ib. 
But it shall be intended to contain only one 
town, unless the contrary be shewn. ib. 
If therc^ be two towns in a county of the same 
principal name, dUtinguiihed^ 

and the addition be^ly of the principal, the 
defendant may plead there arOtt two towns of] 
that name. ib. s. 121 

If a defendant live in a hamlet of a diderent 
name to the town, the hamlet shoold be 
named. ib. 122 

If a defendant live in a place known by a special 
name out of any town or hamlet, he may be 
well named of timt place. ib. s. 123 

The habitation of the wife is implied in the ad- 
dition of the husband. ib. s. 124 

How A Defective Addition may be ccbed. 

265. s.l25| 

If the Vefendant ajAbir and pleadi becupotj 
afterwaids take advantage of the defeet OTthe 
addition. 9^' ib. 

And qu4trtf if thebareappearaooadoea notcere 
this defect. ib. 

It 9eems,.ftom tfaecase ofltete v. TVaade/, that 
itwdknoti ib. 

The statute 1 Hen. 5; c. 5. coiiceniin(| addi 
tions, extends' as well to indictments as ap- 
|ieals. '818. a. 70 

It IS a fetal feult to apply such addition to the 
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name which oomes under the ofios dJ^only, 
and not to the ferst name. 318. s. 70 

But it is not material whether any name be put 
to the alias dkiust or not. . i5. 

But to omit the addition to the first name of one 
defendant malms the mdictmeht vicious as to 
all. 

ADMIRAIj. 

See Indictiixnt. Piracy. 

ADTUNC ET IBIDEM. 

In appeal of death, it mast be allmd that he 
struck the deceased adhtne et ibU&m. 253 
How far these words are necessary in chaiging 
an abettor. 254 

ADJOURNMENT. 

Holding a session of oyer and terminer without 
adjournment is a determination of the com- 
mission, if its continuance be indofimte. 20« 

1. 7. 

As where pro hoe tdet; but where qumndiu nobis 
placuerity it docs not necessarily require any 
adjournment. 20 

An adjournment without the authority of tlio 
majority of the Commissioners is void. ib. s. 7 
In what form such adjournment shall bo made. 

AFFEEIIMENT. 

See Amercement. 

The manner in which an amercement shall bo 
affccred. 94. a. 19 

AFFRAY. 

How fur the court Icet niny amorce an affrayer 

94. 8. 17 

Of the constable’s power over affrays, 1 29. s. 8 
la what cases u constable may break doors to 
suppress an affray 136. s, 8 

The steward of a court leet may bind any per- 
son in recognizance of the peace who snull 
make an affray in his presence 5. s. 15 

’ AID. 

Sec Clergy. 

ALIAS CAPIAS. 

Sre Capias, Process. 

AMENDMENT. 

The 8 Hen. 6. c. 12. is the principal statute of 
amendment ^ 267. S. 129 

Appeals arc excepted out of this statute ib. 
No writ or bill of appeal is amendable fet fidsa 
Latin, omission oi a word or letter, or other 
defect or variance from tbo proper legal ferro, 
where the king is ft party. 

Ml fturrt if such dmets ftriwWm the nef^i- 
geOce of the cursitor or other officer. ib. 
A mispritioor of the conut, either in appeal 
other ftctioii, befora iris entered on the record. 

ib. 

A mistake in laying the feet in an improper etiw 
has been amended. 

And after the count is entered* a vManoe m it 
from the writ, if a mere misprision, may be 

' amended by it. jb. 

No 
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No criminal proBCCution arhacsoevcr is within 
any of Ifie »talu(et of ameiulincnt. 336 

In what cases criminal proceedings may be 
amended by common Into, iO. 

AMERCEMENT. 

'rire gaoler or lowi»*ship shall bo amerced for 
stjireiiiig a dead body in prison to be interred 
or to putrety before the conquer Inih sat^pem 
il, BO 

Tn what cases the sheriff in liis torn ought to 

award an atiicrcreinent. 04. s. 17 

III what innniier such amercement is to he 
awarded and affecred. 94 

How such aiuerceinents arc to be recovered. 

95 to 97 

How jurors shall he amerced for iion*uppoar- 
unce. 212 

If a judge amerces a clergyman according to his 
spiritual henofu'e, or if the tenants of a 
manor assess an niiierrcnient without any af- 
feerinent, they are ptinishuhle hy attachinent. 

218 

An infant can in no ca.se be amerced. 2B1 
ill what cases persons shall he amerced for a 
false aiipeal. ib.\ 

if death liap|X;n in cuiiseipience of a bridge ht>l 
ing out of lepair, the township shall he 
ainereed. Bl.s. 28 

AMK irs ( UlU/E. 

An Hynii its citrltr inay inform the court of any 
di'fect apparent on the face of the record. 

4(J7. s. 4 

.dw/c«.< < /07.C pennltted to jntcr|)ose on an in- 
dictmciiL of death. 655. s. 7. 

ANATOMIZINCJ. 

5«c E.M’.m lox. 

ANdLlCK, 

St r IXDlCTMtNT. 

APPEAL. ' 

Sr Tm>u-imi:nt. <.\)roner. 

Ap[>ral, the proceeding hy, abolished by st. 59 
(Jeo. a c. 46. 223. (N) I 

Appeids are eilluir by an iniUH*cnt person or bv 
mi approver. 224 

An np|)eal by an innocent person is the parly *s 
private ncuoii for the crown in respect of the 
public offence. i6. 

All appeal may be brought cither by writ or bv 

. , *^'**** . . i/i. 

'Ihc writ is original out of chancery, and re- 
lurnablc in the king's bench only. " ib, s. 2 
J he bill must Cjputain greater certainty iban tJie 
writ, and is i|i lieu of both writ and declara* 

ib. s. 3 

All api^cal may be sued by bill in the king’s 
bench against any one in in custo^id wares- 

ih. 9. 4 

If the appellcTO be armigiied and tried the same 
term, the bill need not be tiled. ib. 

If ho appear U|)on a void, or a voidable writ, he 
comniittod and piucecdcd against by 


A bill of appeal may be commenced before jas* 
tices in eyre. 224. s. 5 

Or before justices specially assigned. 225. s. 6 

Justices of gaol-delivery may receive a bill of 
appeal against a prisoner in the gaol they are 
commissioned to deliver, or whom they have 
htuledfxiox. mainprized, ib. s. 7 

So jf part of the accomplices only be in the gaol, 
they may try them on the bill, and afterwards 
remove it into the king’s bench to proceed 
against the others. ib- 

And justices of assize may receive*, bills in tho 

same manner as justices of gaol-delivery. 

ib. 

But it srnns justices of peace have no such 
flower. ib. s. 9 

But an appeal hy bill may be commenced be- 
fore the shenff or coroner, and removed hy 
certiorari into the king’s bench. ib, s. 10 
But then the appellee shall be arraigned dt^ 
noTt'o^ not dodared against in emtodia 7 /icfrc.s- 
challiy and he may sue out a scire Jacias for 
the appellant to appear, if he does not appear 
gratis, and on default nonsuit him. ib. (N)2 
By 1 lieu 4. c. 14. appeals of things done out 
of the realm limy be tried before the constablo 
ami mardinl. 226. s. 1 1 

Therefore the wife or heir may appeal before 
them for deulli in a f(»reigii realm by the 
king’s subjects. ^ ib. b. 12 

But as they proceed by the cnil law, their sen- 
teiico cannot corrupt the blood. ib. 

If a man die in England of a wound received 
abroad, he may, by force of 1 Hen. 4. be ap- 
pealed before the constable and marshal. 

226. s. 13 

And now hy 2 G* o. 2. c. 21. it may be tried hy 
the common Imv. io. 

But bv said 1 Hen. 4. no appeals shall he pur- 
sued in parliament. 226. s. 14 

Appeals are either capital or noH^hpital. ib. 

But ap[h;als dc ^mce, dv pfagis, dt imprisomnicnto, 
ami wayhem. are now become obsolete. 

ib. s. 15 

An appeal of mai/bem cannot be maintained un- 
le>s the injiiry is done with an evil intention, 
hut the otVc’iider is liable in damages. 227 

I’hc word muuhtmuivit essential in every afipenl 
of maphem. ib. 

iViuI the olfeiicc must be laid to be done Jc(o~ 
nicl. ib. s, 18 

The party hurt may proceed against abottoi-s 
either ns principals or as accessaries, ib. s. 19 
But muphem and battery cannot be joined in the 
Mime writ. ib. s. 20 

Nor can an appeal of mapj^m be pleaded in bar 
to trespass for the batti^. 22B. s. 22 

But a recovery in trespa.ss may be pleaded in bar 
to the appeal, olilcss the amim has been occa- 
sioned by reason of the wound subsequent to 
the action. ib. 

Son assauU demesne a good bar to appeal of may-' 
ban. ^ ib, s. 23 

A fnaim laid in one place may be justified in 
another. 229 

Defimce of possessioRs is no justification in momi. 

ib. 

And 
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Aiid t)ie son auavlt and jaatification must be 
specially pleaded. 229 

An appeal of mayhem may be barred liy a plea 
of accord and satisfaction. tb. s. 24. 

A general release may be pleaded in bar to maim 

ih, 5. 25 

A nonsuit in an appeal of mayhem *niuy be{ 

’ pleaded in bar to another suit fur the same of- 1 
fence. ib. 

But it cannot be pleaded in bar to an action for 
the battery winch accompanied the ih, 

S. 20 

And the defendant must have appeared, nr the 
nonsuit will be no bar to the maim itself. 2 :k> 

8. 20 

All appeal of maim may be tried by the vino, ib. 

s. 27 

And if doubtful they may impanel able phyM-| 
cians to inronii tliein. ^ ih,\ 

But the ('oui t cannot proceed uQon lSftic except | 
the clefendunt pray it. ih. 

And even then they may try it by jury, ami 
• order the jurors to take the t’ien\ ib. 

Therefore the plaintilT must pvrsottaify appear: 

. and if decidtd on vine, it is peremptory. ib 
The defendant may wa^c battle in appeal of 
maim, ib. s. 2lt 

Capital yIppeaU arc cither of Treason or Felotn/. 

tb. 

^Appeals of treas»’ are taken away from the 
^ common law courts of the rcalni; they tnay 
be bruuelit before tlic coiustablc and rnarslial. 

ib. 9. 29 

Appeah of Felony arc either of death, larceny, 

I ape, or arson. ‘*•>1 

Who may urimo Atpiai.. ‘2’M. s. :>o. 

Infancy, a^e, or irnhecility> is n«> objection. i7;. 
Tiierefore, in appeal, the parol of an iniant for 
nonage shall not demur. *732 

But he iiiu.st prosecute by guardian, and is bound 
by bis luchcs. 

But the guardian shall not persevere in an ap- 
peal against tlie inclinntion of bi.s ward. ib. 
By Ma^nu Charta a woman cannrit appeal any 
one for deaths except that ol her husband.-^ 
But she may prosecute any other appeal. 232. 

s. 31 

An idcot, a person deaf and dumb, one attainted 
of felony, an outlaw, cannot bring any appeal. 

232 

Of an Appeal of Dea ih. 

It must be sued within a year and a day from 
the day on which the death happen, and nf»l 
from the time the mound was given ib. s. 33 
Against the receiver of an appellee, the time 
shall be computed ^in the receipt, * 233 
And in iKith cases the day shall be taken from 
the beginning of it, and not from the precise 
minute or hour on which the death or receipt 
happened. 

An appeal is a local action, and cannot l>c 
brought in a foreign county. •h'i 

By 2 and 3 Edw. 6. c. 24- it may be tried by a 
jury of the county where the death shall happen, 
although the wound may have been given in a 
. foreign county. 


In an Appeal ay a Wipe, she must exeolpate 
herself from the death, and prove the fact ot 
marriage. . 234. s. 3(5 

Therefore nc ungues accouple^ &c. is a good 
and may be tried by certificate. w. 

The appeal may allege inter brachia sua «w/cr- 
fecti ei non aliter^ and then a voidable sentence 
of divorce is a good pica in bar. $cd quarc. 

^ fcL 

A wife may appeal, notwitlistnndiiig she has 
forfeited her dower by lie** Inisband’s aitnindor 

fur treason. 

So also she may appeal his death, although she 
had dt)ped from him. 

If the whIow marries, pending her appeal, the 
appeal is g(»ne. 

If she luai rv after jmlgment, she cannot pray 
exc'Ctilioii. , 

But in this case the appellee must obtain too 
king’s par* Ion. 

F(»r although lie cannot he imlictcd, being already 
attainted, yet the C'oiirt e.r if/leio or at the 
hinfs demand^ max award CNeinilinii ib. 

An Arer.At by iiii. Hi nt eannni he brought il 
the deceaM'd had a wife living, and innocent 
of ihc fact at the time *»f the death. 235. h. 39 
But if the wife partake i»f the guilt, the heir may 
bring an appeal against Arr, evcepliiig that 
ifie petit treason be pardoned, whu*li pardons 
(he murder aUo. 73.» 

It must also he brought by the lep^al heir f'cnerul ; 
hut if he also partake in the guilt, the next 
heir may bring it against him. ib. s. *10 

Therefore a father cannot appeal lor the death 
of his son, for lie cannot he hi.s heir. ib. 

So none, except the wile, x’an npjieal lor tlo* 

death of one attainted ol It lony. dt. 

A i^ptcial heir, as by Bi*r*»ugli Knglish, cSfc. latn- 
nut appeal for llie <iealli *»l his ancestor: lor 
it must he by the general loir. ib. 

Where the eldest ol two sons is ntlaiiitcd ol 
treason or felony, neither ol them can appeal 
fiir the death of their father. ib. 

If there he an ehlest son by one venter, ami a 
middle and a yuungir son by anoiln r vtaiier, 
and the iiiidtile son he killed, the \oujig< r sou, 
and not the eldest by the former venter, can 
alone appeal his death. 

Therefore a plea to an appeal by a br*)thcr, viz. 
I hilt thcreeiii an elder brat lor, is not good, ex- 
cept is shews him to be an elder brother of 
the zehole blmul. 

An appeal by an heir xxho tlies pending the suit, 
cannot he continued by the next heir. 23.'*. 

8.11 

But if the first heir die within the year and day^ 
it is said the appeal may l>e t:ofninenc4;d by 
the next heir ; but the later ophtiom arc other- 
wise. 

And qnarCf whether a presumptive heir may not 
bring an appeal, if the right to do it has never 
before vested. 

By Magna Charta none hut the gmerai heir 
male shall bring an appeal, excejit a wife in 
the case of her husband, 23b *. 42 


X X 2 


And if ail appeal be brought by any 
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jttdfn an bound, ex (ffido, to abate tbe writ. 

n . 336. •. 42 

"y ^ common law an heir female might have 
have an appeal for the death of her ancettor^ 
as well as an heir male. t6» 

And now the heir mvAederiving through aftmak^ 
may bring an appeal. t6. 

In an appeal by an heir, it must appear by tlie 
writ| in what manner he is so. 237. s. 43 

Of AN Appeal op Larceny. iA. 

Tile appellant, to larceny, need not prove an 
o6io/ttte property in the goods stolen; if he 
has a ipecial property in them it is sufficient 

pp, r i_ *• 

Inerefore the appeal may be either general or 

specie/, at the option of the appellant. t6. 
But tbe hare charge of goods, witnout the poue^ 
iion of them, is not such a property on which 
thii appeal can be maintained. ib. 

How far a villein may appeal against his lord 

rpi 

The master and servant may separately appeal 
for the larceny of goods from the servant, they 
being the property of the master : but both 
cannot appml for the same offence, ib. s. 45 
The survivor of joint property may bring ,an 
appeal of larceny. 't5. 

So also this appeal may be brought against the 
thief who steals my goods, from the person 
who stole theriivfrom nic. 238 

But not if the lirst taker is a mere trespasser, 
clatiniog title to the goods he takes. ib. 

Neither can an executor appeal for larceny 
committed on his testator. ib. 

An appeal of larceny may be brought as well 
against an infant, as an adult; and also 
against n feme covert without naoiing her 
husband. ib. ^ 4C 

An appeal of larceny must be brought in the 
county where the felony is committed, ib. s. 47 
If a robbery be in one county and the goods are 
taken into another, an appeal may be brought 
in eitlier; in the first for robbety, in the 
second for larceny. ib. 

Therefore if one take roe from the county of A. 
to B. and there rob me, the appeal must be in 
the county of B. ib. 

But if by menace goods are brought from one 
county to another, perhaps the appoil may be 
brought in eitlmr. # i5. 

An apy^ of larceny is not within the statute 
of Gloucester respecting being brought within 
a year and a day ; but, on freek mil, may lie 
brought at any time* i5. 


Ojf Ba^TiTUTioN or Goons. 239. s. 49, 

Stolen goods not seized by the crown or lord of | 
a franchise* may be retaken, upon jr€$h mi/, 
at any time, by the owner, without proae^ 
outing his appeal; but iu>t alker such aeiaure. 

ib. 

Anciently /resk mi/ implied, that hue and, cry 
should be made; but now, if t^ie party be 
reasonably diligent to apprehend the o^ncler, 
Jtissufficienc. ib. 


fttikmitf eod upon iMr nrdtet ibe Court 

may award restitution. 340. s. 53 

And where tbe appellee is condemned by con- 
fession, &c. without trial, the Court may, by 
inquest of offic^, inquire of tbe fresh suit, and 
so award or withold restitution. ib. 

But this inquest is rather for the satisfaction of 
the Court, than by necessity; for the judges 
may award a writ of restitution in their ois- 
cretton. jfr. 

Anciently every appellant most have oUainMed 
thenppellte before he was intitled to restitu- 
tion. ib. $.53 

But now if one appellant o//am/, an inquest shall 
inquire of thefresh tuil made by other appel- 
lants, and restitution shall be awarded to them 
accordingly, without their being put to attaint 
the appellee. ih. 

And the tpme may be done if the appellee die in 
prison."" ib. 

And perhaps the same shall be done, if tbe ap- 
pellee be outlawed, or have benefit of clergy 
before conviction, or stand mute, or challenge 
above twenty, or break prison, &c. 341 

On an appeal against two, if one is acquitted, 
yet the appellant shall have restitution. *5. 
If ^tli were acquitted, the appellant forfeited 
his goods to the king for his false appeal. But 
quarCf if the goods are not seized as waived, 
&c. i5. 

But the appellants title to r^iiution shall not 
he barred by any seizure of the goods, as 
waifts, estrays, the goods of felons, ib. s. 54 
Nor even by a sale of them bond fdc made in 
market overt. ih. 

Nor shall the prosecutor of an indictment be 

barred of his restitution by any such seizure 
or sale in market overt, &c. ib. 

By 1 Jac. 1. c. 21. the safe of stolen goods to 
any pawn-broker within two miles of London 
shall not change tbe property. ib. (N) 

By 21 Hen. 8. c. 11. the prosecutors of indict- 
ments for goods stolen, or obtained by any 
larceny, are intitled to writs of restitution 
from the Court, in the same manner as if the 
felon had been attainted by appeal. f6. 

But awarding writs of restitution is now obsolete, 
and the judges will order redelivery of the 
property in court. 243. (N) 2 

By 31 Eliz. c. 12. stolen horses sold in market 
overt shall be restored, upon payment of the 
price sold for, without pooseesUion. ib. (N) 3 
In other cases, if it shall appear that the owner 
has neglected those endeavours to prosecute 
the felon which the ends of public justice re- 
i]|uire, the Court may r^pfuse to grant restitu- 
tion. ^ t5. 

The appellant shall have only such goods ae- 
storM as are menlioiied in the apj^nsl. 343. 

a. 57 

And if the owner has retaken hisgoods» and uot 
included the whole of them in the appeal, it 
is qumdoned wbethar those left out me not 
confiscated, 5tc. t6. 

The owner may bring /roeer either for the Idee** 


ofifeoc^ are judges of the tical goods stolen, or for the produce at them 

If the identity be changed. 348. 
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Qjp M pw B^rs* 3i9 

HoW| jiffd bj whom tliia appeal migbl have been 
hroiigbiM eofumon law, before tbe atacuteol 
VVMmiAslier 1. c» 13. reduced the crime to a 
uespass# 244 

But the crime is made felony by stat. West. 2. 
c. 34* which impliedly restores the appeal ; 
end therefore it must now conclude contra 
formam ctatutL ib. a. 60 

By G Rich, 2. c. 6. if the woman, after raj>e, 
consent, both parties are disabled from inne* 
ritingi taking dower, &c. and the next of 
blood shall have title; and the husband, 
father, or next of blood, may sue and convict 
die o&nders, of life end member, &c. t7i. 
What was the offence meant by the word rape.’* 
in this statute. 245. (N) 

To an appeal by a husband on this act, for the 
' rape of his wife, it may be pleaded that they 
were not lawfully married, fkc. ib. s. 62 
The consent of the woman need not be averred. 

ib, s. 63 

If an orphan be ravished by her nexjL of kin, the 
next of kin to the ravisher bliail have the ap- 
peal. ib, s. 64 

The next heir at the time of the rape shall have 
the appeal and the lands, &c. in exclusion to 
any ac pastjaeio heir. ib, s. 65 

The next remainder tnnti, or reversioner, shall 
have tlie womwV land, pi‘4)vided he be of kin 
to her, albeit fRoilier be nearer of kin; but 
not the appeal in exclusion to the ftc.rf of kin. 

ib, s. 66 

It must be sliewn in zchat manner the person 
suing for the land, is next of blood to the of- 
fender. 246. s. 67. 

But cohabitation, nr child-bearing, are not con- 
clusive evidence of the woniaifs consent, if { 
during the whole lime she l»e ujider the power 
of the ravisher. ib, s. 68 

And quarts wlietber the appeal must recite the 
statute. ib, s. 70 

The appeal must be lirought in the county where 
the rape is committed. t6. s. 71 

And within proper lime in the discretion of the 
Court. 247. s. 72 

All appeiU of arsoo is now obsolete. ih. 

Of Ppoceedincs in Appeal. ib. 

Ill what cases the parties to an appeal must 
appear in person, or may appear by attorney 
or guardian. ib. 

If the count in an appeal vary from the writ in 
a material point, it shall abate. 248 

If several be present abetting a fact, but only 
one actually does It, the plaintiff may declare 
generally against all as principals, or specially 
setting out the manner of abetting, &c. 249 

No circumlocution will express the nordi of art 
descriptive of the offence; as murderavU for 
murder; rapuit in rape; cenit in larceny; 
nunkemiavit in maim; and frlonici in all fefo- 
nies. ib. s. 77 

An a]>peal of larceny most shew to whotn the 
goods belonged ;r and of death who was killed; 
for eujuidam ignoii will' not do in appeals, ib. 

s. 78 


In rfijmit issuificienti ivi(b9Mt Ute 

words carnaUtir cognovit, or any words to 
that amount. 249. s. 78 

And the same general manner is sulTictent in 
larceny, stating the value of the prviperiy* But 
i» maybem the particular manner of the fact 
must be stated. t6. 

Aud in an Appeal of Death, all the special cir- 
cumstances of the foci must be set wth, both 
by commuD law*, and the statute of Gloucester. 

ib. 

As the part of the body in which the wound was 
giveu ; and therefore that it was ciree peetjuf, 
or in the hand, leg, or arm, &c« &c. &c., is 
not sufficient cither in au indictment or app^l. 

250. s. 80 

And where there is a sufficient certainty, the 
addition of an indefinite deKriptioo siudl be 
rejected as turplut. ib. 

The length and tireadih of tlie wound ought to 
be stated, time it may ap;war tlmt it was 
mortal. ib, $. 81 

But, describing the part, and that ho gave him 
mortale vulnui penetrant in et per corput, fitc. 
is sufficient. ib. 

The word percussit should he inserted Where the 
fact will bear it, but f/uerc, if it be absolutely 
iiecessury. ib, s. 82 

$0 also in poisoning, the count must aver that 
the party received and drunk the poison; and 
this defect shall not be supplied by any impli- 
cation. 251. s. 82 

The count ought expressly to shew that the party 
died of the hurt specially set forth. t6. s. 83 
Therelbrc tjua mffocatione obiit^ instead of de 
ijna suffocutiom'f iSic. is erroneous, ib. 

iiut it limy allege that he died of the several poi^ 
sons or wounds, they having lieon liefore ^r- 
ticulurixed, witliout stating any wound or poi- 
son in particular. ib. 

Or perhaps the several causes of the death may 
be alie^ in the alternative. io. 

Tlic particular weapon also with whioli the fact 
was committed must lie set furtii; but if the 
evidence vary in this respect it is not material. 

ib. s. 84 

If the killing be by poison, drowning, suffocating, 
burning, or the like, the circumstances must 
he alleged as specially as possible. 252 

And an appeal cannot be supported by an inverse 
evident, as to the mode of killing. ib, 

Vi et armit^ are not necessary in an appeal, ib. 

i. 85 

I An appeal by stat. Gloucester, most declare the 
deed, the year, the day, the hour, the time of 
the king, the town, and the weapon. 252 

An omission of any of these circumstances is not 
aided by the cooviccion. ib. 

The Hour was not required by the common law; 
and it is sufficient to say, ** about such an 
boor.’’ ib. s. 87 

If the hour and day are set forth against the prin- 
cipal, it is fatal to mentipn ^ day only 
against the accessary. 253 

The mistake of the hour will not be material 
upon the evidence. ib. 

The 
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niia JDiqf OD which the fact was clone must be 
^ stt forth. 25S. s. 88 

If the^iact were in the night, the count should 
allege it in nocte eju%dem did* ib* 

It is iiul suilicieiit to say, ^ about such a day,*’ 
or, ^ between such u day and another day ;** 
but. the very day iiiust he set fiirth. <6. 

So it is insuliicient to allege the fact on a feast 
' day, as St* /oAn’s, without sliewing whether it 
is iht haptut or the Kvangelitt. ib. 

So it is erroneous to set forth the fact on an im- 
possible day, as 81 June, or 30 February. 2A4 
And the day both of the wound and the death 
must he set forth. ib. 

It must also he alleged that “ he struck him ad 
tunc ei ibidem, ib. 

ibnv a repugnancy in setting forth the <lay will 
vitiate either an indictment or appeal. ib. 

A mistake of the day will not he material upon 
evidence. ib. 

If the allegation of tlie day he only prima Jade 
uncertain, it may he helped hy the apparent 
sense of the context. ib. &. 80 

How the day on which a principal in the second 
degree uhetted :>hall he alleged. ib. 

In an appeal of death, the year in which tlie 
stroke was giv«ui, and tliut in which the death 
happened, iniist he sot forth. ib, s. 00 

But the king’s reign, in which ilie-tr facts hap- 
pened, is siitlicieiit, \vithuut shewing the year 
of Our J.cird. 20.5 

And alleging the facts in such n your of such a 
king, is sutlicieiir, without saying that it was 
ill such ii year of his reign. ib. 

The place wlicie the death hapiu ned, as well as 
that %vhcrc the hurt was givi n, must he showcel 
with precise certainty, and fice fruiii repng- 
nancy. ib. 

A iniMako of the place is not inaicrial upon not 
guUh/^ pniviilcil the fact he proved at some 
place within the conniy. ib. 

In fin appeal of death, soino place both of the 
dentil niid hurt, and in every other appeal 
Sfinia place where the fact was coniiiiUtcd, 
must liir alleged. ib. s. <>2 

. It is safest to lay it in a town ; hilt if done out 
of a town, it may he laid in any other place 
i'roin wliencc a I'isnc may ('onie. ib. 

A rij/ic limy come from any place where all the 
iiihfihirants, from tlu' smallness of its envi- 
rons, may he pri'siiiiied to have bonio know- 
ledge of the fact, iScc. ih. 

'rhcrel'oro a risuc may conn* from a t(»wn, waril, 
parisli, hamlet, hiirgh, manor, castle, or oieii 
from a t'orest, or other place known out id'j 
a town. ib. 

Where a piace is generally alleged, the law 

will intend it to ho n vifi^ unless the contniry 
appear. 256 

But if there be no sncli tow’ii, hamlet, nr place, 
or the fact he done in some vill in a lorest, 

' aitd not mentioned, it may be pleaded in 

abatement. * ib. 

So if a fact done in a illl within a parish con- 
taining * div^ni vilis, he aili'gcd generally in 
the pansh| oi^ if a fact done in a city containii^ 
divers parishes be alleged generally in the city, 
it may be pleaded in abatement. ft. 


But till the contrary be shewn, Ihe place duiB 
be intended to contain no more than one 
town or parish, from whence a vUne may well 
come dc vicineto emtatit, which includes a 
city wliether it be within a county, or be a 
county of itself. 256 

But London, from its size, cannot he intended a 
place from whence a vUne may come, and it is 
iibual to shew the ward and parish in which 
the fact was done in so large a city. ib. 

No vime can come from the Wealds of Spssex. 

, 1*5. 5.1)3 

Blit a vime may come from a park. ib. 

And quare whether ii Time may not come from 
the walk of a forest; it he alleged as the 
place w'herc the fact was done. ib* 

No visne can come from such place if it be al- 
leged only as a liberty. ib. 

No vUnc can come from the site of a manor, ih. 
All ap|icllant iriiibt count against all, though only 
boine of the appellees appear. 2.>7. s. 1) k 
For if he have judgment in c»no npjieal, he 
shall not afterwards have judgment against 
otlici*s, imless they arc named therein. 

ih, s. 1)4 

! Ihit he may count against those who arc named 
I whenever they shall appear. ib. 

j Appellants shall he No.NsriTKo run nun-at- 
i‘rAH.\Ncr. ib. 

I Hy 2 lien. 4. c. 7. if the verdict pass against the 
I plaiiitiiV he shall he nonsuited. ib. 

4hit 111 a \erdict for inaiislaughtcr on an appeal 
I of inui'd^r, the ajipcllaiit shall not i>e iu)n«iuit 

’ cn b 

All be nonsuited, after 

I '‘f shall 

]()f An*?d of his i xm.* Writ, (vide Abate- 
ment, .V.n market 

I '•i.the-' 

.Ot Ftr. isiN »Ai; lO a'\ Acer at.. 

I No special plea in justificntioii of the killing 
I shall he admitted in an appeal ofileath. ib. 

I In an ap|Hnil of death by a woman, it is a good 
plea in bar, lliat she was never married to the 
deceased, or that she is since married. 

263.8.130 

,So in appeal hv an heir, it may be pleaded that 
aiiotlii'i' person is heir, or tliat one of the de- 
fendants is the w ile of the deceased, c»r that 
the plaiiuitf is illegitimate. ih. 

So ill an appeal by brother and lietr, it may he 
said that he hath an elder brother by the 
same father and mother. ib. 

So also in an appeal of death it is a good bar,, 
that the plaiiuilT hath slipt his time. 269 
So in appeal of robbery, that the plaiiilitV is a 
vUh'in to the defendant. ib. 

So in appeal of rape by man and woman, that 
they were never marned. ib. 

So ii/ felonv, tliat the plaintilY is an idcot, or 
born deal^ and dumb. ib. 

I So also it is a good plea in bar to any apjicnl that 
the plaintid is attainted of treason or felony, 
so lung as the attainder continues. ib. 

A rr/ritri/, or a nonsuit of a former, is a bar to 
all subs^uent apiieals of the same kind. 

ib. s. 131 
A nonsuit 


ib. 
pecial 
ib. 
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A nonsuit after Appearance is a peremptorv bar, 
without having declared. *•'. 2G9. s. 131 

Blit the bare purcliuSe of the writ, and deliver- 
ing it of record the sheriff, is no bar after 
nonsuit. if,. 

And to make a nonsuit in appeal a good bar, it 
ouglit to be after an appearance in proper 
|)erson of record. ih, 

Q. if a diH'ontinuanee of one appeal is a gfunl L.ir 
tti uni/ other. ifr. s. 1 

At any rate, tlie divpntinuwtcr, to make a good 
bar, must be after appearance. 270 

If an appeal by a wife abate by lier marriage, or 
an app(*al bv a heir abate by his death, there 
can be no other appeal. ih. s. 13.’) 

And gu(crc if an appeal once determined cannot 
revive. i/». 

Where there is a plaintiff not di'*able(l to prose-, 
c'ute, he shall not be barred in a second ap- 
peal by an abatement of the first. . th, 

f)ne appeal is no bar to a subsequent appeal ei- 
ther against the same, or different pel‘^olls not 
iianied in the first, if it be for a distinct of- 
feiu-e, although it be committf^d by or against 
the same perstin and properly. i7>. s. 134 

But this must be iindei-stood wlierc it was im- 
possible to cliurge the olleiuler in the fir^t 
njqieal. ' 271 

For idler an appellant has induf^ed rcrcn/'c m 
one appeal, the law will <liscouragci any cither 
which ills oicn iuc/n s only make necessary. i7>. 
And if an apjM llaiu is barred against one uppeh 
le<‘, 111 ' is tlK'reby barred against all others /or 
i/ic sumr fact, ih, 

A release of “ all manner of actions,” or of all 
actions criminal,** or all actions mortal,** or 
“all actions concerning IMeus of the Crown,’* 
or of “ all appeals,** or id*“ all demands,** will 
be a iiooil bar to anv suhstgmnt appeal. 

272. s. 1 3.% 

luit a release of “ all actions personar* will not 
bar sncli an appi'al. ib. 

But no kind of release will wholly discharge an 
appeal, imlf.**«s made previous to the eoin- 

iiiencement of it. ib. 

And no release shall discharge a poi*son attaint- 
oil, without the kiMg*s pardon. ih. 

An ap^Kdlant hnrrcd by refrusv, rctruvif, or van- 
gntsbun ntj against one appellee, may continue 
to execution against the rest. ib. s. J.'30 

But a vonsuiif at the trial, upon any one issue, 
will bar the appellant against all the aj>pel- 
lees to the suit. ih. 

Quare as to the operation of a discontinuance 
in this resj^ect. ib. 

What special pleas in bur are consistent, and 
may be pleaded with thc/?cncrci/ issue. ib. 

A defendant may recover damages for a false 
and malicious appeal against the appellant or 
his abettors by writ of conspiracy, or an ac- 
tion in the nature of such writ. 274 

By stat. West. 2. c. 12 any one bringing a false 
appeal shall suffer one year’s iriiprisonment, 
and restore damages to the ap|ieliee, &.c. and 
on default his aliettors, See. shall be distrain- 
ed b? a judicial writ, &c. ib- s. 139 

And the court have always awarded damage^ 
upon an acquittal witliout direct evidence of 


the appeal being ftdsc or malicious. * 274i.s. 13^ 
And tins extends to ap|)eals for felomes by any 
subsequent statutes. 276 

But no daiiKiges shall be given where die appel* 
Ice is liable imotbcr prosecution, ib. s. 142 
An appellee acquit ti-d upon erroneous process 
shall have damages. 277. s. 143 

.So aUo shall one wlio w'ni^cs the benefit, nr re- 
lease, or his cleigy, and is nequitUsdun taking 
trial. ih. s. 144 

And where an appellee is iiititled to damages, 
he shall hu\t' judgment fi»r them without any 
process, ib. .s. I4f* 

1*0 what courts this power of awarding dama- 
ges upon appeals shall extend. tb. s. 146 

If a jury give too shall damages to an appellee, 
the ci»urt may iiierense them. 27ft. s. 147 
If there hi' several appellees, and nil oftliciU no 
qiiiltf'd, the damages ought to be scvemlly a.H- 
sessed as to eviTv i>iie of tliein. ib. ». 14ft 

v\ fua/tA' or tane covert appealed without tho 
abbot or husband, cannot liaxe judgment for 
damages. ib. h. 149 

Abetfots are in no case liable ti* render diiiimge.'i' 
wlnsrc the apprtlant bimsell'is not liable. 

279. H. l.'iO 

.And unless the a/gn'llant be found by the jury to 
be iiisnllicieiit, the abettors shall not he in- 
quired of. 279. 8. liM 

*riie abettors may traiei’se the jary’s finding the 
appellant to be iiisuliicienl,<ir lliatthey abetted 
linn, ^c. 2ftO. H. 162 

If the appellant be found sullicient only nit to 
pur/ of the damages, Judgment siudl be given 
against the alH;tt(»rs tin* the whole# ib. H. 163 
The ap[H’llei: after his acquittal may .sue for the 
daiiiagi s by attoriii'V. iTi. s. 164 

Ue may take out an original writ and count for 
greater damages against the abettors Uiaii 
gnin by llu'jnry. ih, s. 156 

( )r ho may make nsi* of judicial pnH'ess by dij*- 
tress, as given by I lie statute. ih. s. 156 

lie need not show the time and place of abet- 
inenl till the abettors ap|)eui‘ upon such pro- 
wbicdi shewing supplies the oniissioii of 
the jury in this respect. 2ftl. s. 167 

'file nonsuit of an appellee, either in an original 
writ or process against the ahetlors, w'hclhur 
before or after a[ipeurance, is no bur to a HC- 
c’ond writ or jaocess, ib. s. I5ft 

And wherevf'r the appellant or his abettors are 
to rcMidf r d.images, they arc also to be fined to 
the king, and imprisoned for a year. ib.^. 169 
And in many, uml what cases the ap|>oliant sliail 
be fined, though he is not liable to damages 
by slat. W eslniiiister. 2151 

llovv tur a coroner may receive a bill of appeal. 

66 

By 1 Hell. 4. c. 14. appeals of things done out 
of the realm shall be tried by the constable 
anil marshal. 13. s, 6 

The tnarsiial cannot determine an appeal of 
death without the constable. 

All error in the court of the constable and mar- 
shal can only be remedied by appeal to the 
king. 16. s. 1 1 

By 1 Geo. 2. c. 19. the sessions on appeal may. 
amend defects in fonii. 68. s. 34 

In 
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jter. coKmer may receiira an ap- 
84.8.3$ 

appearance. 

^Pmearance ariirciire a defect in a wnt for want 
* <|f 15 days between the teMte and the return. 

259.8.102 

If an appellee appear^ his life shall be considered 
^ as in danger, notwithstanding any error in the 
process, liecause the error is cured by the ap- 
pearance. ^ 277. 8. 143 

An appearance to an insufficient addition cures 
the defect. 265. s. 125 

But an appearance will not cure the want of an 
addition, or a bad addition. t6. 

If an appeUee appear, his life shall be considered 
as in da^or, notwithstanding any error in the 
process, mcause the error is cured by the ap- 
pearance. 521 . 8. 8 

IVliether erroneous process is cured by appear- 
ance, if the defendant take exception to the 
error at the time he appears. 422 

JDhcimtinuaucet are salved by an appearance. 421 
Judgment on erroneous process not cured by the 
appearance of the jurors. ib. s. 104 

III wiiat cases the appearance of the defendant 
on erroneous process shall not deprive him of | 
any advantage. 422 

APPROVER. 

An approver is an offender confessing himsclf| 
guilty, and appealing or impeaching an accom- 
plice in his guilt. 2Bt . ch. 24 

He is so called because he must /irove hi$ appeal 
iu every point, to entitle himself to u pai:doii of | 
course. ib. 

He must be properly indicted of treason or fev 
lony, and iti prison ; ho must confess the in- 
dictment, and be s^voni to rei’eal €iU the trea- 
sons and felonies he knows, before the coroner 
enters his appeal against his accomplices in the 
crime he is cnaigea with, l>eing at the time of| 
the ap|HMil within the realm. 282 

A peer of the realm cannot be an approver 

ib. 8. 3 

A person attainted or outlawed cannot opprovc. 

ib. 8. 4. 

Nor an ideot, or dea{!^d dumb person, or one 
acm cc»it/io8,'iior an infant wanting discretion. 

ib. s. 5 

A person in holy orders oannot be an approver. 

283. s. 7 

But tl fcemt that a woman or an infant who pos- 
sesses sufficient discretion, may approve. 

ib. 3. 6. 

None shall bo admitted to approve, without first 
conf^iiig the crime in the indictment. ib. 
Quare if one who has pleaded not guilty can be 
an approver. t6. s. 9 

The court is not bound righi to admit any one 

to ai^rove. ib. 

No person indicted, unless for treason or felony, 
can be an appioven^ ib. s. 10. 

And he moat indicted, to enable the court to 
mve judgment against him if his appeal be 
tmse. ib. s. 1 1 

A person indicted and appealed for the same iV- 


lony, shall not be admitted an aMMv^;-^cir 
can a person ap|Baled only, ana not tndteted, 
be an approver. 283. s. 12 

The appellee of an approver cannot become an 
approver himself. 284. s. 1 3 

No person can be approved, but of the very crime 
contained in tlie indictment. 284 

But being bound to disclose all tho treasons and 
felonies heknows, his accusation of other crimes 
is a ground to prosecute the persons he accuses; 
but not to put them on thoir trials. ib* 

A man may .approve any person within the realm, 
whether in tne same or a foreign county, pro- 
vided lie be named of the county where he 
dwells. t6. 9. 15 

Bat if no such persons exist, or are widitn the 
realm, or perhaps in the very county named in 
the appeal, the approver shall be hanged, ib. 
A man may be admitted oil approver before any 
Justices who have power to assign a coroner. 

28^8. 16 

As the king’s bench, gaol- deli very, and justices 
in eyre; but quaere os to justices of oyer and 
terminer. ib. 

Neither a court baron, nor justice of peace, nor 
any other special justices, can receive the ap- 
peal of an approver unless their commission 
extend to it. 285 

And gnoTC if the lord high steward of England 
can receive such an ap^iea). ib. 

On the confession of an indictment of treason or 
felony, tho coult%nay in their discretion either 
award execution, or respite the convict till he 
prove his ap^ieal. ib. 3. 17 

If the court admits an approver, they shall as- 
sign him a coroner to take his appeal, and to 
swear bhil to discover all t/te treasons and feh-- 
nics he knows. ib. 3. 18 

The court ought also to limit the proof of his ap- 
peal to a certain number of days ; and quetre if 
his wages of a penny a day shall be allowed in 
the interval. ib. s. 19 

During the time limited he ought to be at liberty 
and out of prison ; for he may disavow an ap- 
peal obtained by duressor extortion ; but if such 
an allegation be found against him either by 
the coroner, or by an inquest, he shall be 

hanged. ib. s. 20 

If he fail to make his appeal before the coroner, 
on any one of the days limited, or make the 
least variation in repenting it to the court, on 
such default being recorded, the approver shall 
be hanged. . t6. s. 2 1 

The coroner may award process* to the sheriff 
against any appellee in the same county ; — 
but queere if he can award the exigent. 

ib. s. 22 

The king’s bench, or justices in eyre, may award 
outlawry or any other process against appellees 
in any counw-* ib. 

And justices of gaol-delivery may do the same to 
apprehend and try tliem ; b^ perliaps they 
cannot award outlawry in a foreign county. 

286. s. 10 

The oppeUte may mther put liimsdf upon his 
country,*br wage battle with the approrer. 

15.8.23 
If 
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If there be never so many appeUeea> che approver 
mast fight them all. 286. s. 24 , 

But if there be several approvers, and one only 
be vanquished, they shall all be condeiimed. ' 

iL I 

Qiuere if the appeal shall be good against the i 
other appellees. 

The kin^s pardon to either purty, pending the | 
appeiu destroys the Approvement, and the a|> j 
peilee shall be discharged. lA. s. 25 1 

Cieigy is allowable, according to the nature of | 
the offence, as well upon u couviclion by ap- 
peal, as by indictment. tA. s. 26 

If an approver convict all the appellees, tl^c king 
Cl* tnerito iustiiia ought to pardon ns to Ais Ufe, 
and give him his wages (vide ante,) ib. 

But quarc if he ought not to be tmnsporced. 

267 

By 5 Hcxi. 4. c. 2. whoever solicits a charter of| 
pardon for an approver, shall have his own 
name inserted therein, and if the approver be- 
come a felon again, the suitor for tim pardon 
shall forfeit 100/. tA. 

The practice of approvement now obsolete. 

i‘A. (N.) 

APOTHKCAIIY. 

By 0 Will. 3. c. 4. apothecaries who have served 
n regular np}>renticeship are exempted from 
serving the olfice of constable in the places 
where they live and can*y on their art. 

^ 101. s. 45 

ABITilAMEfc^T. 

Arbitrament is a good bar to an appeal. 229 

ARGUMENT. 

In indictments it is the strict rule of law to have 
the substance of the fact expressed witli pre- 
cise certainty, and not to admit any argumen- 
tative certainty. 251 • s. 82 

ARMS. 

Constable and Marshal, 

By 13 Rich. 2. c. 2. the constable shall have 
cognizance of contracts touching deeds of arms 
done out of the realm, &c. 12. s. 5 

The constable and nmrshal shall be prohibited 
from proceeding to punish the painting of| 
coats of arms, &c. 14. s. 8 

ARRAIGNMENT. 

See Principal and Acckssary. 

Anciently the king sat with the justices upon the 
arraignment of great offenders. 1 

How a prisoner shall be arraigned for breaking 
of prison. 202, s. 8 

Anciently no man was arraigned upon an indict- 
ment ror an offence for which an appeal could 
be brought until the year and day for bringing 
the appeal had passed. 294. s. 15 

But the court was not peremptorily bound to sus- 
pend the arraignment upon the indictment, ex- 
cept for specim reasons. 295 

By 3 Hen. 7. c» 1. the justices are ordered to tiy 
VOL. tt, r Y 



an indictment of murder or L 
though the time limited m the appefiljs pot 
expired. ‘ ^ • 433. (N.lj 

Every prisoner, upxm his arraignment} oughtjtp 
be used with gentleness and humanity, andWo^ 
he brought to the bar under any teitor but that 
iiicideintil to his condition. ^ 434. s. 1 

His hands shouhl not bo tied, nor his foct fettered, 
except for ncct^ssary security, nor should Iu» 
suffer any mark of ignominy or reproach, ib. 
And in this privilege the law makes no distinc- 
tion betweini clerks and laymen. *5. 

But a distinction has been made, respecting this 
freedom, between the time of arraij^iiient and 
the tiim^ of trial. lA. (N. 2.) 

The holding-iip of the hand is a mere ceremony, 
intended only to identify the iierson, and may 
b<s dis^iensed witli ; for "if the prisoner do not 
deny his identity, it is sullicient. ib. (N. 3-) 
This ceremony is not rc(]iii(rcd in the cose of a 
Peer. ib. 

By 37 Edw. ;i, c. 15. every arraignment on an 
indictment must he in English. ib, s. 3 

Appeals not considered as within this act. lA. 
Hut by 4 Oco. 2. c. 26. all pniceedings must lie 
in English. tA* 

An appeal in the king's bench ought to bo ar- 
raigned on the plea side, iinlcHS it came in by 
certiorari, and then on the crown side. ib. s, 4 
An appellee shall not bo arraigned on the count, 
when the writ is abated. 435. s. 5 

But if the writ be good, he may in many cases 
{vide eh. 23. s. 6 to 14.) be arraigned on the 
count at the suit of the king. ib. 

An attuinder of high treason has been revelled 
( inter aita ) for the omission of an urniigii- 
iiieiil. ib, H. 6 

And in all the precedents an arraignment uppeam 
upon the face of tiie recortl. tA. 

And it is safest to express it in every rec«»rd of 
attainder by condernnulioii, either by confes- 
sion, verdict, or standing mute. ibl 

In attainders upon an appeal, the arraignment 
docs not constantly appear upon the records. s.6« 
An ap|>eal of robbery at the suit f)f scver.'il ; the’ 
appellee riYiV^everally arraigned and tried oa 
each appeal, in order to entitle tije different 
appellants to arestitu^n of their goods. 

^ f*A. s. 7 

And a person charged with several indictments 
of roobery, at the prosecution of several per- 
sons, maq be severally arraigned and triea on 
each inJictment ; because by 21 lien. 8. c. 11. 
each is intitled to restitution on conviction, 8cc. 

ib. 

Every person attainted of robbery at the suit of 
one person may bo arraigned and*^ tried at the 
suit of anotlier, if such suit were commenced 
betbre the attainder. Bed q^ucrc, ib. 

Quare, if a prisoner before liis attainder shall 
answer to divers appeals of death and rape, in 
the same manner as of robl^ry. 436. s. 8 

Wherever an appellee is arraigned upon an ap- 
peal at the suit of the king, he may plead, a 
paxdon, as upon an arraignment on indict- 
ment. 294. s. 13 
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^aiEBtnNO AND AVOIDING JUDG- 
MENT. 

!|6 eehl£Mtoti ahall precludfl any exception in 
'«mat of judgment for fiiults apparent on the 
tecokl. 466. 8. 4 

The court is bound, ex offiei^ to take notice of 
such faults. 467 

By 7 Will, 3a C.3. ii) high treason, or misprision 
thereol> no mis- writing, mis-spelling, false or 
improper Latin, shall, after conviction, be any 
cause to arrest the judgment. 355. s. 147 

In what manner judgment of outlawiy may be 
avoided by pida, without bringing a writ of er- 
ror. ^ 650 

A conviction of felony, whereon the party hatli 
had hia^i^lergy, may be discharged by an ex- 
ception to the indictment. 651 

flow judgment may be avoided without writ of 
error for matters dehors the record. 652 
The purchaser of the land of one who is after- 
wards outlawed or condemned by confession 
lor felony, may falsify the record, both as to 
the blTciice itself and the time when com- 
mitted.' 651 

A judgment given without jurisdiction may be fal- 
si6ed without writ of error. ih. 

An attainder of treason or felony pardoned may 
be falsified either by the convict or his heir 
without plea. 652 

Letters patent to reverse an attainder ore void, 
unless confirmed by parliament. ib. 

How outlawry of treason or felony may be 
avoided by plea, 650 

ARRESTS. 

Sec Hue aI^d Cry. Watchmen. Warrant. 

Of Arrests for Crimes oy Private Per- 
sons, 114. c. 12 

Every person present at a felony, or a dangerous 
wound, is bound to apprehend the ofifender, on 
pain ofiinprisoninsut. 115. s. 1 

On default, the town where it happens, or hun- 
dred if out of town, shall be amerced, both by 
common law and the stat. Vnnehester. tS. 
And all persons, thoi^^not present, are bound 
to attend the hue mRl ciy, to apprehend the 
offendera (vide Hoe and Cry.) i6. s. 4 

Officers are bound by duty to apprehend of- 
fenders, tS. 

Apd every private person is bound to assist an 
officer aemaoding his help, to take a felon, to 
suppress an affray, or to apprehend the affray- 
ers, i6. 8. 7 

Of AjiaESTS'' FOR Treason or Felony, by Pri- 
vate Persons ON Suspicion. 117 

Common ff^me ; living an idle life ; keefNDg oad 
company j such circumstances aa induce a 
presumption of guilt; betraying a conscious- 
ness of guilt; smmiig pursuit upon hue and 
07 j are sufficient jpounds of suspicion to 
juiMily tl^ arrest oT an innocent person for 
fttayr. 118.5.810 16 

But.lh» suspicion must be original, and not 


. arise from tba oommaaicaimn of apy oliier 
. man’s suspicion. tlB 

But constames are jtaiified in arresting a man 
upon a given chai^ of felony, althou^ even- 
tuidly it appears no felony was commiUed* 

ibe (N. 2.) 

And by a private person the. arrest of an inno- 
cent person is justiffabLe upon hue and cry. 

118.8.16 

So also one who only aUempts to rob, or who 
only dangerously wounds, may i>e arrested 
upon hue and cry, though these are * no felo- 
nies. 

And d fortiori a private person may arrest an 
innocent man on a warrant from a justice. 

i5. 6.17 

To justify the arrest of an innocent person, the 
party must shew in pleading that the suspicion 
arose from himself, and set forth the cause of 
the suspicion, and tliat tiie crime for which he 
made the arrest was in fact committed. 

120. s. 18 

But if ho have several causes, he may allege them 
all under son tort demesne, ih. 

And when the person arrested actually did tlic 
fact, that fact alone mSy bo alleged in justifi- 
cation. ih. 

But by 24 Geo. 2. c. 44. officers, &c. are allowed 
to plead the general issue, and to [pi'c the smi- 
cial justification in evidence. 118. (N) 

Any one may lawfully lay hold of another w^hoin 
he shall sec u|Jon the point of coinniitting a 
treason or felony, or doing any act which would 
manifestly endanger the life of another, and 
detain him till the danger subsides. 120. s. 10 
Thus any one may seize a person exposing an in- 
fant ill the streets, &c. ib. 

Arrests by Private Persons for Inferior 

Offences. 120. s. 20 

No private person can arrest another for the bare 
breach of the tH;ace after it is over. ib. 

Yet it is said that any one may apprehend a night- 
walker, or notorious cheat, and take him be- 
fore a just ice. ib. 

So also private persons may justify an arrest for 
ofFences in like manucr scandalous and preju- 
dicial to the public. ib. 

And any person may justi|^ executing the war- 
rant of a justice, autlionsed by the law to re- 
quire such execution. 121. s. 21 

Id what cases the arrests of offenders by private 
persons are rewarded by law. Vuie Keward, 

121. to 127 

Arrests by Public Officers. 127. c. 13 
Wherever such arrest may be justified' by a pri- 
vate person, it may be justified by an officer. 

128 

In what manner watchmen are appointed. Vide 
Watchmen, ib. 

By stat. Winchester, c. 4. if any stranger do 
pass by the watch he shall be arrested till 
morning. s. 5 

If no suspicion be found, he shall go. quit, or 
otherwise he shall be delivered to Uiejdv^ff, 
until a^oitted by law. fr. 

If they disdbey the arrest, hub AND^sax may 

be 



A ITAHLIB PRimstPAI. MATTXRS. M 


be tmed antil ibev m tekaii; Ibr which ar»; 
mtment none shell be panisb^. 128 

A Constable iu geneml has merely the seme 
power to arrest pnother for felony, ns a pri- 
vate |>erson. 128. s. 7 

The chief diflerence is, that a constable has 
greater authority to demand assistance from 
ochera; and that he must deliver his prisoner 
to a justice, as a private person must his pri-, 
soner to the constable. 129 

A constable on view, has authority to arrest af- 
frayers, detain them till they find surety ; 
but a private person can only stay the alFray 
till the heat is over. ib, s. 8 

But of o8eiices out of view, the power of a con- 
stable and of a private pciBoii seem to be the 
same ; for it is clear that a constable cannot 
justify such an arrest, without a warrant from 
a justice. — i^tare. ib» 

And an unlawful arrest by a c<»nstnblc w'itlioot 
a warrant caniiut be made good by taking out 
a warrant afterwards. ib, s. 0 

A mail once arrested by a constable, on wermiit, 
who is freed tijioii a proniiso to return, &c. 
cannot be retaken upon the same warrant. 130 
But if he surrender, the constable may take him 
before the justice in pursuance of the warrant. 

ib, 

A constable cannot justify any arrest by force of 
n wnrmnt which expressly appears to be icir 
an odence of which the justice had no juris- 
diction. 1:10. s. 10 

Nor can he take the party to him at a place out 
of the county for which he is justice. ib. 
But he oncht to execute a genend warrant, for 
lie must presume the justice to have jurisdic- 
tion. ib. 

Tiir. Casf. of (JrNrRAi. Waurants. ib. (N. 2) 
Constahb’s being bound to knorc the Imcy gnarc if 
tliey ought now to execute a gciiernl warrant 
— lor they are not justified in so doing. ifr.(N.2) 
And qnirrc if a constable can justify the execu- 
tion of a general warrant to aeorch for stolen 
goods; for such warrant is illegal on the face 
of it. ib. 

A justice cannot legally grant a blank warrant 
tor the arrest of a single person, leaving it to 
the party to fill up. ib. 

lit any constable, or even a private person, may 
execute the wturant of a justice to arrest a 
particular person for felony or other misde- 
meanour within his jurisdiction, whether the 
person be innocent or guilty, or whether he bo 
indicted or not. ib. 11 

For the ^justice must be answenible for the con- 
sequence. ib. 

It has been the modem practice to make out 
warrants on the suspicion of felony, before 
any indictment found. 131 

This practice is countenanced by 1 & 2 Philip 
ana Maiv, c. 13. and 2 & 3 Philip and Mary, 
c. 10. tb. 

The ancient opinion, that a jiistioe could not 
grant a warrant till an indictment was found, 
contradicted by constant experience. ^ ib. 
And a warrant before indictment found, is a 
good justification to the officer; and the old 

Y t2 


cases to the oontmiy do not ^an«nt the jw 
dasion. 131 

The justice who granted it; if he did* U mali- 
dottsly of his own head, dec. is Udde tO ^ 
action by the person iiyared. ^ ft. 

It is not politic that the officer aho\ild be liable 
for executing a warrant he is bound to obey, 
unless it appear that the justice had ho Juris- 
diction. 132 

And a warrant properly penned (tven though 
the m^strato wbo issues it shoiud exceed his 
jurisdiction) wilk, by 24 Geo. 2. c. 44* all 
events indeiuiitfy the officer. ft. (N. 3) 

Tlierefore a warrant to apprehend nil persons 
|;nilty of a crime therein specified, will not 
justiiy the officer who acts under it. ft. (N. 4) 
How the officer shall avail himself qf a |aea in 
justificnuon. ' ft. 

As to Arrests by Baiuffs of towns, it is 
enacted by statute of Winchester, c. 4. that 
they shall make iiupiiry among tiie inhabit- 
ants for suspicious persons, and do right 
therein. ft. 

And by this statute bailiffs mny arrest and d«- 
iain suspected persons until they give an ac- 
count of themselves. ft. 

Justices of the Peace have the same power to 
arrest as private persons, and other inferior 
officers. ft. s. 13 

Justices may command an arrest either by parol 
or by warrant. ^ ft. 

By parol, where any person is guilty^ by an ac- 
tual breach of the peace in his presence, or 
shall be engaged in a riot in his aoseiice. 

133. s. 14 

A warrant may bo granted by any justice* for 
treason, felony, prtctnunire, or any other of- 
fence against the peace. ^ ib, t. Xb 

So where a statute gives a justice jurisdiction, 
it impliedly empowers him to issue a warrant. 

^133 

And by modem practice one justice may i^uo 
a warrant where the jurisdiction is given to 
the sessions, or to two justices. ^ ib. 

But a justice ^cannot justify sending a general 
warrant to search ail suspected lioims for 
stolen goods. ft. s. 17 

And a general warnint^^m a secretary of state ^ 
to search for, and bring all papers, £c. in the * 
COSO of a libel, is illegid and void. 6) 

Ihe evidence on which warrants ought alone to 
be granted, vide Warrants. 

The form in which a warrant ought to be made. 

134, 135. %. 21 to 28 
A bailiff or constable, known as officers within 
their precinct, need not shew tKeir warrant to 
the party arrested, though be demand a si||^t 
c^it. 135.8.28 

But every person making an arrest ought to 
make the party acquainted with the substan^ 
of their warrant. ft* 

,But all private pertofis, and officers not known, 
and out of tmir precincts, must shew thoir 
warrants if demanded. Jb. 

By 27 Geo. 2. c. 20. the officers in executsi^ 
the warrant of a justice, far the buttybig a 
penalty f shall stftw the same to the ^ibrson 

whose 
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whose goods are to be dist/ained, and suffer 
>d>py to be taken. 135 

.If « warrant be directed to a sheriff, he may de- 
>?|mte another to make the arrest; but all 
: others must execute it personidly, and may 
take assistance. t6. 

If a warrant be directed to aU c(mstahle$i none 
can execute it out of his precinct, and if it be 
directed particularly, the constable may exe- 
cute it any where within the jurisdiction ofj 
the justice. ib* s. 30 

The execution of a warrant must be pursuant to 
the directions of it. ih, s. 31 

No one can justify breaking open doors, unless 
he first sigiiily the cause of his coming, and 
require udinittaiice. 136. ch. 14 

ilut no precise form of words is necessary in this 
notice, it is sufficient if the party be satisfied 
that the officer does not come as a mere tres- 
passer. ib, (N. 1) 

'lo make an arrest, doors may be broken open 
upon a capitis grounded on an indictment. 

ib. s. 3 

So also upon a capias from tlio King’s bench or 
chqnqery. ib. 

So upon a warrant from a justice to compel ap 
peurance for good behaviour. tb. 

So upon II capias %Utugatum^ or capias pro finc^ in 
any uctioii whatsoever. •6. s. 4 

So upon the warrant of a Justice for the levying 
a forfeiture in execution of a judgment qui 
iam, ib. 

So doors tnny be broke o[>eii where a forcible 
entry or detainer is either found by inquisition 
befom justices, or appears upon view. ib. s. 6 
Or where one is known to have coiiitnitted u 
felony, and given n dangerous wound, and is 
pursued cither by n constable or private per- 
son without warrant. ib. s. 7 

V/hcre an affray is made in a house in the view 
or hearing of a constable. ib. s. 8 

Or where the affrayers tly and take shelter in a 
house. ib. 

And in every case of an escape after lawful ar- 
rest. 137 

Or, by 3 and 4 Jac. 1. s. 35. for arresting any 
Popish recusant excommunicated. ib. s. 9 
An otlicer cannot break open doors on a warrant 
from a justice, to reqfliirc persons to come be- 
fore him to take certain oaths onlaincd by 
statute. ib. s. 10 

But if the officer enter into any house to serve 
such a warrant, and the doors be locked upon 
him, his friends may break them open to set 
him at liberty. * t5. 

In what cases justices of the pence may aiTest 
persons of evil fiimc. 41. s. 4 

Of the oftence of a stranger in forcibly freeing 
another ,ln>m an arrest. 201. ch. 21 

Any judg^ of record may discharge a person ar- 
rested in the face of the court. 5. s. 18 

Ilow far persons attending courts of justice are 
privileged from arrests. ih. 

How warrants shall be indorsed for the purpose 
of making on arrest in a foreign county. 50 

ARSON. 

The -appeal of arson is become obsolete. 

247.5.73 


Arson cannot be bailed 1 ^ ^ 

If a person command another to bum a particu- 
lar house, and by burning it he also bum ano- 
ther house, the commander may be indicted 
as an accessary to arson for the subsequent 
felony. 443. s. 18 

In the statutes of Hen. 8. and £dw. 6., which 
oust felonies of clergy, the crime of arson is 
omitted. 479. s. 38 

But the offence of arson is now clearly excluded 
from clergy. ib, s. 107 

ARttCULI SUPER CHARTAS. 

How far it authorises the coroner for the county 
to take notice of felonies done within the 
verge, 76. s. 15 

ASSAULT. 

See Son assault demesne. 

An assault and batteiy is inquirable of in the 
sheriff’s tom. 105 

By 11 Geo. 2. c. 26. to assault, beat, or wound 
any persons, contrary to the provisions of 
9 Geo. 2. c. 23. is transportation for seven 
years. 205 

How justices shall conduct themselves on being 
assaulted. 56. s. 68 

ASSIZES. 

See Courts. 

ASSIZE AND NISI PRIUS. 

The power of iustices of assize in criminal mat- 
ters, depends wholly upon statute. 33. ch. 7 
By 27 £dw^ 1 . c. 3. justices of assize, after the 
assizes taken shall remain both together if they 
be lay ; if one of them be a clerk, then the 
most discreet knights of the shire associated 
by the king’s writ, with the lay justice, shall 
deliver the gaols, &€. in the manner they had 
been before delivered, and inquire if the she- 
riffs have improperly admitted any to bail. 

33. s. 2 

By 2 Edw. 3. c. 2. no justices shall be made 
against the form of the above statute, ib. s. 3 
The above statutes have been construed to ex- 
tend only to felony ; but this is a forced con^ 
St ruction, and justices of assize have power 
over both treason and felony with justices of 
gaol-delivery. ib. 

Justices of assize, being laymen, may deliver 
gaols witliout any special commission for that 
purpose. 34. s. 5 

By 3 Hen. 5. c. 7. they shall have power by 
commission to hear and determine offences 
against the coin. ib. 

As judges of assize, their jurisdiction over this 
offence is by virtue of the king*s commission; 
but they have cognizance of it without, as 
justices of gaol-dehverv. ib. s. 7 

By 28 Edw. 1. c. 10. justices of assize may 
award process into any foreign county against 
persons appealed by approvers, and proceed 
against them. 35. s. 8 

Ilow justices of assize may be said to possess ^1 
the authority .of justices of gaol-deli very. sk. 
By 28 Edw. 1. c. 10. judges of assize,. o|m 
fdalat, may award inquests^ and do. 

against 



A TABLE OF PRINCIPAL MATTERS. 


en 


agaiiise conmratorB, false infermenit mi evil 
procureis or doeens, assizes^ juries, and in- 
<in«»ts. 35. s. 10 

Bjr 4 £dw« 3. c. 11. whenever they hold nisi 
ernes they shall inquire, hear, and determine, . 
noth at the suit of the king and the party, of 
maintainers, bearers, conspirators, &c. i6. 

By 20 Edw. 3. c. 6. such justices shall have 
commission to inquire of maintainers and 
common embracers. ib. 

By 5 Edw. 3. c. 10. they may inquire and de- 
termine the offences of any juror, &c. &cc. 

36. s.ll 

But by 38 Edw. 3. c. 12. no justices shall in- 
quire M oj^cio of the said offence, but only at 
the suit of the party. ib, s. 12 

By 32 Hen. 8. c. 9. justices of assize of every 
circuit shall, in every county within their cir- 
cuiu, twice a year cause o^pen proclamation 
against unlawful maintenance, chainpertv, 
embracery, &c. ib, s. 13 

By 20 Edw. 3. c. 6. they shall have commission 
to inquire of sherids. escheaters, bailiffs ofj 
franchises, and their niiiiisters, &c. ib. 

By 23 Hen. 6. c. 10. they are authorised to do 
^eshnine e.v officio without sfK*cial commissioii, 
of and upon all sheriffs, under-sheriffs, clerks, 
bailiffs, gaolers, coroners, stewards, bailiffs ofj 
franchises, oflicers and other ministers, as to 
matters of arrest and takiiij^ bail. ib, s. 15 
By 1 Hen. 8. c. 7. iustices of assize have juris- 
diction, as %vell by examination ns preseni- 
inent, over coroners lor not taking inquest 
without fee super visum corporis, ib, s. 16 
By 14 Hen. 6. c. 1. justices before whom in- 
quests and juries shall be taken by nisi prinsy 
shall have power, in all cases of treason and 
felony, to give judgment of acquittal or attain- 
der, and to award execution. ib, s. 17 

On nonsuit in appeal the justices cannot arraign 
the npfiellee at the suit of the king. 37. s. 18 
But on the acquittal of the appellee, such justices 
have power to inquire of the abettors, &c. ih. 
By 8 Rich. 2. c. 2. no man shall be justice ofj 
assize or of the common deliverance of gaols,' 
in his own county. ^ ib. s. 19 

By 33 Hen. 8. c. 24. no man shall be justice ofj 
assize, in the county where he was bom or 
doth inhabit, on pain of 1 OOl, ; hut this shall 
not extend to the inferior ofticers. ih, s. 20 
By 12 Geo. 2. c.27. this penalty and restriction, 
as to the office of justice of oper and terminer 
aud gaol-delivery, are repealed. ib. s. 21 
By 19 Geo. 3. c. 74. the lodgings of the justices 
upon the circuits shall be construed to be 
both within the city, town, &c. and within 
the county of such city, to\vn, &c. ib. s. 22 

ASSOCIATION. 

By 1 Ann. c. 8. no commission of association, 
&c. &c. shall be determined by death of any 
king and queen, but shall continue in force for' 
six months, unless sooner determined by the 
saooessor. 4 

Commissions of association frequently called 
writs. 19 

The maoner in which jastioesmay be associated, 


and the nature of the commission for dial 
purpose. n 

The king can giant but one patent of assoeiatibn 
to one commission. s5. 

ATTACHMENT. 

An attachment is a process from a court of re- 
cord, awarded by the discretion of the justices 
upon a bare suggestion, or their own know- 
Irage. 206. ch.22. 

It is properly grantable in cases of contempts^ 
against which ail courts of record, but mora 
especially those of Westminster Hall, and 
above all the court of king’s bench, mav pro- 
ceed in a summary manner. ib. a* 1. 

The contempt being established by affidavit, the 
court will make a rule for him to shew cause 
why an attachment should not issue; or if the 
offence be exorbitant and apparent, the court 
will grant the writ in the first iiistaiioe. ib. 
Every oue ogaiust whom an attachment is 
granted must appear personally in court, ib. 
And on appearance, if the party be evidently 
guilty, the court will generally commit him 
immediately to answer interrogatories. ib» 

Otherwise they will allow him to enter into re- 
cognizance for that purpose. 207 

The practice of the court upon this occasion, ib. 
All courts of record have a kind of discretionary 
power over all abuses by ihesr own officers, 
and may grant attachment against them for 
any corrupt practice. 208. i. 2. 

As against a sheriff for not serving a writ unless 
paid an uiireasoiiable gratuity rrom the plain- 
tiff. 15. 

Or for receiving a bribe from the defendant ib. 
Or for giving him notice to remove his person or 
effects ill order to avoid the efiecc of the 
writ. ib. 

The court of king’s bench has a general super- 
iii tendency over all crimes whatsoever, but in 
contempts each court may punish by attach- 
ment, &c. ib. 

But if the negligence, &c. do not appear wilful, 
the courts will leave the party to the ordinaiy 
remedy. iS. 

Tlie mode of obtaining that remedy. ib. 

The court will grant an attachmirat against a 
siieriff or bailiff, &c. for oppressive practice in 
executing a writ. ib. 

Instances in which the court will grant attach- 
ment upon this ground. 209 

So also an attachment may be moved for against 
a sheriff or bailiff, &c. for not executing a writ 
effectually. ib. s. 4 

As if he levy the money and keep it in his own 
hands and embezzle it. ib. 

By what process the sheriff shall be forced to 
return the writ, and pay the money, &c. ib. 
The court may grant attachment against a 
sheriff, &c. for making a false return to a 
writ. ib. 

As where he returns languidus when the defend- 
ant is in health. 2i0 

la what cases an attachment against the ^eriff 
shall he direct^ to the coroner. 208. s. f . 
If the ooKHier make no return of such atCach- 

ment, 
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rnnUtt dm «oiirt will gnot Ml in 

. jtbe first Instance against the coroner, directed 

. 208 

IkUachmetit may be granted against attornies for 
* appearing to a suit without authority. 2 10. 8. 6 
But if they have a warrant and do not record it 
till judgment^ the court will hardly grant at- 
tachment ib. 

Penalties imposed by statute on attornies for 
not recording the warrant, and for appearing 
without authority. ib* 

Attachments may also be granted against attor- 
nics after a rule fitii for injustice towards 
their clients, as for protracting suits by little 
shifts and devices, &c. illl. s. 10 

Or for refusing to deliver up their clients writ- 
ings (unless detained for his bill) or money 
reoeived to their use. ib. 

But the court will not interpose respecting any 
other writings or money but what he possesses 
in tho way of his profession. ib. 

Instances in which attachments have been 

granted against attornies for contempts. ^12 
In what case an attachment shall issue against 
an attorney for dUhonett practices, ib. s. 11. 
All courts of record may proceed hy attachment 
against any of its officers for reuising to exe- 
cute its demand, &c. &c. ib. s. 12 

III what cases an attachment may he granted 
against jurors (vide Jurors). 212 to 216 
III what cases inferior judges are punishable by 
attachment for proceeding vfithout jurisdiction. 

2 IT. s. 25 

Ilow they shall be so punisliecl for acting un- 
justlu, oppressheip^ or irregularlp. ib. s. 26 
They sTinll be punished by attachment for re- 
f using to do justice. 218. s. 27 

And for contempts of the superior courts. 

ib. s. 28 

Qu^erCf if Ciiunsellors are subject to an attach- 
ment for foul practice. 211>. s. SO 

111 what cases gaolers arc punishable by attach- 
ment. ib. 8. 31 

Peers, whether spiritual or tenmoral, arc liable 
to attachment tor contempt of court. 220.S.38. 
Instances in which attachments have been 
granted. ib. 

Tlie most material instances of contempts for 
which an attachment shall issue (vide Con- 
tempts). 220 to 223 

The nature and consequences of an attachment. 

207. (N. 1.) 

ATTAINDER. 

Persons attainted of felony or other heinous 
crime shall not be bailed. 150. s. 40 

But even attainted persons may be bailed by, 
the IcHlifs bench in special cases, and upon 
very fmriioular grounds. 151 . s. 80 

An attainder in treason or felony while it con- 
tinoea in force is a good objection against a 
platndflF in bar to an appeal. 268. s. 130 
The reception of an attainted person in the 
eame county in which he was attainted, will | 
^ make the receiver an accessary, without notice 
of the attainder. 447. a. 33 

If an attaioled person stand mute upon the do- 


mand why exeeutien should not be donc^ his 
obstinaqr shall be cHsregw d edt 461. s. 8 
In what cases it shall be tried whether the per- 
son standing mute is the same person who 
was before attainted. ib. 

Whether upon an attainder on one appeal, pend- 
ing anotoer for larceny, an inquest shall ms to 
entitle the appellant to restitution. .525. s. 5 
An attainted person is liable to answer a per- 
sonal action, as ifhe had not been attainteo. ib. 
Whether a person attainted of one felony shall 
I be forcbd to plead to a prosecution mr an- 
other, in order to let in toe trial of the acces- 
saries. 526 

A reversal of the attainder of the principal ipso 
facto reverses the attainder of the accessary. 

/ 654 

A writ of error to reverse an attainder of trea- 
son or felony may be brought by the executor 
and heir only. ib. s, 11 

Before the« allowance of the writ the errors 
must be assigned, and the leave of the court 
obtained. ib. s. 12 

There must be an express warrant for it from 
the attorney-general. t6. s. 13 

111 what cases a scire facias is necessary, ib, s. 14 

All attainder by the common law of as much 
validity as by statute. ib. s. 15 

The 28 Eliz. c. 2. that no attainder of high trea- 
son shall he reversed by writ of error, does 
nut extend to attainders since that time. 

15.8.16 

A writ of error lies in the king^s bench on an 
attainder liefore the lord high steward. « 

655. s. ir 

The consequences of an attainder respecting the 
forfeiture of goods and chattels, and land, 
sec Forfeiture. 

ATTAINT. 

See Jurors. 

ATTORNEY. 

B/5 [yeo. 2. c. 18. no attorney shall be capable 
of being a justice of the peace. 46. s. 35 
By 22 Geo. 2. c. 46. no person, unless he bore 
gularly admitted an attorney, shall practise at 
the quarter sessions, on pain of 501. 66. s. 19 
And if any attorney shall suffisr another to use 
his name be shall iucur the like penalty, ib. 
No clerk of the peace or his deputy, or any 
under-sheriff or his deputy, shall act as attor- 
ney at the quarter sessions, on like penalty. 

ib. 8. 22 

A sworn attorney may be discharge from the 
office of constable by writ of privilege. 

too. 8. 39 

In appeal of mayhem the plaintiff cannot appear 
by attorney where a view is granted. 230 

In what cases the parties in an appeal may ap- 
pear by attorney. 947. s. 74 

A defendant against whom an attachment is 
granted most appear in proper person, and 
not by attorney. 906 

[Whoever without being admitted and enfOlled 
shall praetneas an attorney, or being so ad- 
r mitted 
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initttd ilttU lend liii ihmm^ iIuiU forfert SOt 

Ac. 

lu what cases attomies may be proceeded 
i^ost by attachment. 910 to 911. s.6. to s. 19. 

ATTORNEY-GENERAL. 

The kmg*f attomqr excepted out of 9 Hen. 5. 
c. e. concerning justices of the peace. 49. s. 7 

AVERMENT. 

No averment shall be alJowed against a record. 

4* s. 14 

A material part of an indictment not found by 
the oatlis of the indictors, cannot be supplied 
by any averment. 77 

AVOWRY. 

See Sheriff's Torn. 

AUTHORITY. 

Sec Courts* 

AUTREFOITS ATTAINT. 

An attainder of felony, either by verdict, out- 
lawry, or abjuration, may be pleaded in bar of 
any subsequent prosecution for the same, or 
any other felony. ch. 3G 

This plea is of no effect if the attainder be re- 
versed for error, but until reversal it is good, 
for error only renders it voidable, 525. s. 2 
A person attainted at the suit of the king, and 
pardoned, cannot plead it in bar to an appeal. 

%b. 

Where a person is attainted of felony, and after- 
wards indicted for high treason, either before 
or after the attainder, the attainder cannot be 
pleaded in bar to the treason. ib, s« 4 

A principal attainted cannot plead it against a 
prosecution on his conviction, on which the 
trial of accessaries depend. 526 

•Tudgnient of ftnrte ci dure in one felony is no bur 
to a prosecution for another felony. Sed 
quetre for the same felony. i5. s, 7 

Auirrfoiti attaint no plea for one who breaks 
the prison of the ordinary. ib. s. 8 

An attainder on an indictment for murder, is no 
bar to an appeal by treason 3 lien. 7. c. 1. i6. 

s. 9 

In all other cases autre/oiU attaint is still of the 
same force as it was'at common law. ib. 

AUTREFOITS ACQUIT. 

This plea is grounded on the maxim, ^ That a 
** man*t Ufe thall not be in danger more than 
^ ^* once for the same offence.^* 515 

Therefore, where an indictment or appeal is free 
from error, well commenced, and brought be- 
fore a competent jurisdiction, and the prisoner 
it found not nilty^ he may in all cases plead 
$uch oeguitM in Imr to any subsequent prose- 
cution for tbe same crime. s. 1 

Tbh^er need not be pleaded with a prqferi. See. 
ofAhe record of acquittal; it ought to come 
before the Court ^ wrii s and the prisoner 
shall have a, day given him to bring it in. 5t6 
A variance between the indictment and the re- 


eoiA pnttdad A* nature of tlw ctiiae 
e^rged be aabm orially the nme, taaj be 
helped by proper avermeD^ did. s. S 

If a man be named yeomeis in tbe record, and 
gentleman in the indictment; or if tlie oeqiitttal 
be for murder or robber 3 rripaisdoin and 

the indictment insert the name; or if the in- 
dictment state a different surname than that 
on which the prisoner was aoqaitced ; yet the 
variance may be cured by averring, that the 
person so didcrcntly named was one and the 
same person; that he was known ns well by 
the one name as the other. 517. s. 3 

So also a variance respecting tbe time and place 
may be helped by averring that they were one 
and the same felony. ib. 

If the first indictment be in an impro^r county^ 
the prisoner cannot plead an acquittal upon it, 
in bar to a subsequent prosecution in the pro- 
per county. f6. 

And if the acquittal be in the proper county^ his 
life is not endu^ered by the subsequent pro- 
secution in an iinnropcr county, ond so can- 
not be pleaded in bar. ib. 

An acuuittal for larceny in the county where the 
goods are/oandf may bo pleaded in bar to a 
prosecution for the same offence in the county 
where they were taken, 518. s. 4 

And a jury of one county may try, whether an 
offence laid in their own county be the same 
offence that was done iu another. ib. 

An acquittal in /rsir/iasicaniiot be pleaded agoins^ 
an appeal of larceny for the same goods, for 
they are distinct offences. s. 5 

And generally a bar in an action of un inferior 
iiattire will not bur another of a superior, tft. 
An acquittal in murder is a good bar to an in- 
dictment for petit treobop, for substamiaily 
they arc the same offence. ib. 

Burglary and stealing the goods of and il. 
and acquittal on an indictment for the bur- 
glary and stealing the goods of B» will not bar 
a subsequent prosecution for stealing the 
goods of yl, but it may be well pleaded against 
a second indictment for the burglary. 519 
See contra 519. (N. 1) 

No discharge of an indictment will bar. an 
appeal, and no discharge of an appeal will bar 
an indictment, except an acquittal by battle, 
or by verdict on the general issue. 590* s. 6 
Qwtre, If an acquittal by battle in an appeal may 
not be pleaded in bar to an iiidictmeni. 521 » 

s. 7 

The acquittal upon indictment or appeal so erro- 
neous as not to support the judgment, cannot 
be pleaded in bar to a subs^uent indictment 
or appeal. ib, n, 8 

But it IS otherwise if the error bo qnly in the 
process. ib. 

An acquittal on an appeal brought by an rnipro- 
per appellant will not bar an oppeal by the 
right appellant. ib, s. 9» 

An acquittal in any court of competent Jtiris- 
dictioo is as good a bar as an acquittal in^tlie 
highest court, 522k 19 

An acquittal of murder at the gnmd mtion in 

Wales 
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WaUi may be pleaded to an indicimeat for 
. the laiM^urder in England. 522 

All aequittarof a ouio as accessai^ no bar of a 
•nbi^uent prosecution against him as acces- 
< 0 ^ after the fact. ih. a. 11 

But it is doubtfuiy whether the acquittal of a man 
as principal is a good bar against an indict-; 
ment as acce%mry before the fact. ^ ^ ib. 

Whether a man can be found guilty as principal 
upon evidence which only proves him to have 
been an accessary before. ib. 

If not, the acquittal of him as principal no 
way acquits him as an accessary before; which 
pinion is strongly hoiden by 3fr. JuMtice 
Foiter. 523. (N) 

The acquittal of a man as ucceuary before or 
after is no bar to a prosecution against him as 
principal. ib. s. 12 

An acquittal as accessary to one principal is no 
bar to an arraignment afterwards as accessary 
to another in the same fact. ib. s. 13 

By 3 Hen. 7. c. 1. principals and accessaries 
in murder may l)e tried before the expiration 
of the year and day within which time an ap- 
peal is allowed to be brought. ^ tb. 

But on acquittal on this trial within the time 
shall not bar the appeal. ib. 

Nor shall this statute extend to ony other 
acquittal but on an indictment. 524. s. 15 
And an acquittal on any other indictment or 
appeali except for deatn, may still be pleaded 
ill bar to an appeal for the same crime. ib. 
How the record shall be produced in pleading 
autrefoiti acquit. 516 

A prisoner shall be allowed a copy of his indict- 
ment to enable him to plead autrefoits acquit. 

557 

AUTREPOITS CONVICT. 

This plea is allowed, because the party ought 
not to be brought twice into danger ol his Fife 
for the same crime. 526. s. 10 

A conviction of felony may be pleaded to an in- 
dictment or appeal for the some felony, ib. 
A conviction of manslaughter on an appeal may 
be pleaded to an indictment or appeal of the 
same death. ib. 

But a conviction of manslaughter on an indict 
memi cannot be pleaded to an appeal, unless 
the convict be jamitted to. or has prayed his 
clergy. ^ ^ ib. 

A conviction of one felony cannot be pleaded in 
bar of another felony. 527 

A person admitted to his clergy shall not thereby 
bar a subsMuent prosecution for another 
felony not witnin the benefit of clergy, ifr. s. 1 1 
A person convicted of mauslaugbier on an in- 
dictment of murder, who bath prayed his 
clergy, though not actually aduiitted to it, may 
bar any subsequent appeal for the same death. 

ib. s. 12 

Bot if a person be acquitted on such an indict- 
ment it is no bar to the subsequent appeal. 

527 

It is not material wbether the appeal in bar, 
whereof such convicuun end clergy are| 


pteaM, were depending nt the time of socli 
conviction, or not. 527. s. 13 

It has been said, unless the Court call a man to 
judgment on a conviction of manslaughter, on 
an indictment of murder, he cannot demand 
clergy, and, therefore, cannot plead such con- 
viction and clergy in bar to an appeal. 528. 

S.14 

But it is now settled that such a conviction, and 
the prayer of clergy^ may be pleaded in bar to 
an appeal for the same death, whether the 
party were called to judgment or not. ib. 
But if the record is erroneous cither in respect 
of insufficiency in' the indictment or apj^al, 
or for a mis-trial, &c. so that his life was not 
in danger, the prisoner cannot plead such con- 
viction and clergy thereon had, in bar of a 
second indictment or appeal. ib. 

The form of the conclusion of a plea of auir foils 
convict of manslaughter. 529. s. 16 

QuarCf if an trefoils convict of se defendendo on 
an indictment of murder may not be pleaded 
to an appeal of the same death. tb. s. 1 7 
An appeal lies against a person convicted until 
he is attainted. ib. 

BACKING. 

See Warrant. 

BAIL. 

Bail and mainprise alike save a man from gaol, 
by committing him to the custody of his 
sureties. 138. s. 2 

Bail have a coercive power over the person of 
the principal, but mainpernors have not. 139 
Not less than two bail should be taken for 
felony. ib. s. 4 

On a habeas corpus for treason or felony, the 
king’s bench always require four sureties, in a 
sum not less than X'40, but higher in the dis- 
cretion of the Court. ib. 

They may be examined on oath respecting their 
sufficiency. ^ ib. 

If insufficient bail be taken, the principal may 
be forced into a new recognizance. 140 

The number of bail must be mentioned in the 
notice. 139. (N. l) 

But excessive bail ought not to be requir^. ib. 

s. 5 

If the ends of justice are defeated by the non- 
appearance of the principal, and the bail 
prove insufficient, the sheriff or justice of 
peace who adinitteil may be fined by judges 
of assize. * 140 s. 6 

To admit persons to bail not bailable by law, is 
punishable by the common law as an escape. 

ib. s. 7 

By statute W'estminster 1. officers shall lose 
their fee and office for ever, and he imprisoned 
three years, &c. ib. s. 8 

By 27 Eidw. 1. c. 3. and 4 Edw. 3. c. 7. judges 
of assize shall euforce the ttac. West. t5. 

8. 9, 10 

Byl and 2 Phil. & Mary, c. 13. justiM of 
peace shall not admit to bail persons forbidden 
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Co be reptevited by stec. West, on fHiin of be« 
ingfioed ^ the judges of assize. 141. s. 11 


^1 


Ignorance or the cause of cunimitiueiit, or that 
the mittimus charged the ufleiitier on suspicion 
of felouy only, is no excuse fur iiiipruperty 
admitting him to bail. i^* 1^ 

But denving, delaying, or obstructing bail, where 
it ougnt to be taken, is indictable ; and the of- 
fender is also liable to an action. ib, s. 13 
It is incumbent on the udeuder to be prepared 
with Ins bail. ib. s. 14 

By stat. West, if any wilhhohl bail from persons 
replevisabUf they shall be grievously amerced. 

f/i. s. 15 

By the Habeas Corpus Aet^ 31 Car. 2. c. 2. 
wherever any writ of habeas corpus is served 
at any prison, the gaoler witliin three days 
after (unless the commitment be for treustni 
or felony, plainly and specially expressed in 
the warrant) and upon tender of the charges, 
&c. shall make a return of such writs, gnd 
bring up the burly of his prisoner to the court 
Tmtii ur!i«>nm thr ivrtt ismif'ii. mid certilv tllC 


from whence the writ issues, and certify the 
true causes of his commitment or detainer. 

ib. 

If the prison be above 20 and not exceeding 100 
miles distant from the court, the return, «:c. 
shall be %viihin ten days, aiul if above 100 
miles, then within twenty days. 142 

All such writs shall he iiiai ked per Rtatutum tri- 
cesi/noprimo Carol i secunJi regiSf and signed 
by the person awarding it, ib. s, 17 

I'herefore if a writ bo not signed, it need not be 
obeyed. 142. (N. 3)1 

In vacation, any of the juriges, on view of the 
commitment, or on oath or certificate that the 
warrant was refuser!, may grant a habeas 
corpus under the seal of the Court returnable 
immediate (other than to convicts or persons 
in execution), and on service thereof the 
^oaler shall make return, ike. ns above, ib. 
Within two days after the return, &c. the judge 
awarding the writ, or in his absence any other 
of the judges, may discharge the prisoner on 
bail, 5:c. unless it appear that he is detained 
upon a legal process out of a court of criminal 
law, or that he is not bailable. 143 

If a prisoner is too infirm to be brought up, the 
Court will order him to be attended, ib. (N. 0) 
If a prisoner neglects for two %vhole terms to 
pray a habeas corpus^ he shall lose the riglit to^ 
It in Vacation. 

To refuse obedience to this writ, &c. incurs aj 
penalty of TlOO for the first ofteiice, £200 forj 
the second and loss of office. ib , ; 

No privilege ivill excuse a peer from obeying 1 
this writ. 143, (N)* 

No person discharged by habeas corpus^ shall be 
again imprisooed for the same offence, other 
than by legal process, &c. on pain of 

Priseaers committed for treason or felony plainly 
and specially espressed, praying in open court 
the first week of the next Term, or first day 
of die sessions, to be cried, who shall not be 
i^icted the term or sessions after commit-j 
ment, may, upon motion the last day of the 
VOL. II. 


’4 appear pa. «ith the kin^t wiWjessea opvla 
not lie lutMiueed. If not indicted or the 
second term or sessions, they shall be dis- 
charged. 

Prisoners may obtain hakeas corpus out of any 
of the courts at West minster. ^ib, s. 22 

If the Chancellor or any of the judges iii Vaca- 
tion time, upon view of the worrant, or oath 
of its refusal, &c, shall deny the. writ of 
habeas corpus, they shall 'severally forfeit 500A 

ib. 

And such writs do not expire on the coinmencc- 
inent of the term. 

After assizes proclaimed, no prisoner ^kall l» 
discharged there upon habeas corjpuSf but shall 
lie taken before the o/* assize* ib, s« 23* 
Judges not liable to penalty lor refusing habeas 
corpus in term time; because no judge is 
liable to #in action for what he does as judge, 

ib, s. 24 

Qua re, if a sheriff or constable, os conservators 
tif tiic peace, may take Iwil, 145, s. 25 

The statutes empowering justices to take. bail, 
have taken uwuy this power from the sheriff 
and constable. ib, 8. 20 

The sheriff in his torn, might have taken boil; 
for whosoever is judge of the offence, may 
hail tlie offender. But this power is lost by 
reason of 1 Kdw. 4. c. 2. 

Bail is graniiihlc by sheriffs by virlue ^Ihe 
writs dc odio ei atia, mainprizo, uni m^ne 
replegiando, . 

The writ de tulio cl alia is obsulelte* , 14t> 

In what cases mainprite is yet in force, w* •* 20 
In what cases homine repltgiando and captM in 
withernam arc proper and effectual remedies. 

.. ‘ ' ' 
By Slat. West. 1. outlaws, ahjnrors, ptrovers, 

hou.se-burncrs, counteifeilers of the coin or 
seals, persons excommunicate, and traitors 
touching the king himself, shall be in no wise 
repicvisable. •*. 

But persons indicted for lar 9 eny, or of light 
suspicion, or for petty larceny (unless accused 
as accessaries), may be let out on surety by 
the sheriff. 

Those wlio are token for the death of a raw, 
were not replevisabic by shcrifis, &c. at the 
common law. Nor can justices toll for man- 
slaughter or even excusable^ homicide, Uipiign 
they may for light suspicion thereof} 'wd 
even the superior courts are caulioof how they 
bail for homicide. I4ff* S. 3fi, S4 

By 3 Hen. 7. c. 1. principals and accessaries ac- 
quitted of murder, may to necommkt^ or 
toiled at the discretion of the Court till the 
year and day be passed. ^ 

Persons imprisoned by the speaal cororaand ot 
the king or his privy council, were not 
visabie hy the sheriff, &c. 

How far persons committed by command oi tne 
king's justices are replevisabic by the th^ 
under the stat. of West. 

Persons imprisoned far the foratt are cxeqpijd 
out of the writ de homne replegutndo, w. 

I z z 
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But by several statutes, no man slwll^ be im- 
* ^prisoned fAe forent^ without indictm^t, 
unless taken with the muinvur^ or trespassing. 

150 

How such oflenders may he balled or main- 
prised. ^ i6. s. 39 

Persons outlaw led, or who* have abjured the 
^ reulin, those tukcti upon an 'excommunicatiy 
Cupiendo, approvers, and all persons convicted 
ot felon Y, or other heinous crime^ and also all 
those who, on examination, confess the guilt 
of felony, and are so charged in the warranty 
are excluded from the benefit of replevin by 
the Slat, of West. * ih, s. 40 

Bail is only proper where it stands indilFerent 
whether the party be guilty (»r innocent of the 
* charge. But wficn that indiirercncy is re- 
moved it would be absurd to bail. 151. s. 40 
*By several ststtutes, the bodies of prisoners con- 
victed or ill execution restrained from Vicing 
bailed. 151 to 

The court of king*s bench may bail u person 
upon an outlawry for felotiv. 153 

Justices of gaol- delivery may bail or convict of 
manslnugliter, and it is said, for any other 
felony. 151 

A person imprisioned by excommunicato capiendo, 
in a cause wbicli the spiritual court bus no 
conusaiiceifhay be bailed on habeas corpus, or 
Vie may supersede the writ. ib, 

Persood Hlkeii with tlic mai/ioMr,«prison-brcakers, 
M^Pms appealed by provers, persons appre- 
' nended upon hue and cty, notorious thieves, 
dangerous apd treasonubie rioters, conspira- 
tors, rescuers, and persons guilty of inisprihioii, 
prrxmunir^ QV innhn, and such like notorious 
oAeiideSi seem not to be bailable by the stut. 
West, 151, 1,V2. s. 41 

But ill oflenq^if under the degree of felony, bail 
seems to bp left, in a great measure, to the I 
discretion of the judge. ^6': 

Persons apprchiijlsded for arson, fur falsifying the 
coin or king’s seal, or fur treasons, are «;\- 
^ eluded from r^evin by the slat. West. 151 
The xAeri^'tlicrcfffc cannot release such olTendcrs 
even 6y homine replcgiando, 153. s. •!(» 

Yet if any lie charged before the sherilT with any 
of the above olFcncris, upon verp light suspicion, 
it seems the shcrilfis out bound by the statute ! 
to commit liim. ib. 

If suph ofTemler be under an arrest, either of a 
imigUtrate or private |)erson, the shcritf can- 
not replevy him. i7». 

By modern practice, sherilTs shall receive no onej 
into tVicir custody, but by warrant from a| 
niaaisirate. ib. 

The king’s bench not restrained by the stat. 

Welt, from bailing in all cases. ih. 

Persons of good reputation indicted of larceny 

before sberifis in their torn«, and lords in theiV 
leets, are teplevisable by virtue of the statute 
of West. 154. s. 48 

Persons i||t excepted by the statute, who being 
of good repute are aniprisuucd upon light suspi- 
.w also»replevisable. i55. s. 49 

nrsoiis imprisoned for petit larceny, if there 


be any colour to presume their innocence, 
may also be bailed. 155. s. 50 

Trespass not extending to life or member, except 
the olTence be open and manifest, is bailable 
by the statute. i6. s. 5t 

The appellee of an approver is bailable, ib- s. 52 
Accessaries of good reputation arc bailable till 
the principal he convicted. ib- 

i’ersons notoriously guilty as accessaries of 
crimes excluded troin clergy, are not bailable. 

,ib- 

I By 31 Car. 2. c. 2. no person charged as ac- 
cessary shall be removed or bailed by that act, 
otherwise than he might have been before. 15G 
Where there are strong presumptions of guilt 
against an accessary, he was not bailable l)e- 
fore the statute, nor is now bailable by it. ib. 

In what cases Justices of Peace may admi i 

OFFENDERS TO HAII.. fb . 

Wherever justices have jurisdiction over the 
offence, they may bail tlie offender indicted 
before them, upon the like circumstances as 
other courts may bail. 157. s. 5 V 

Two justices, one quorum, may bail persons in- 
dicted before the sessions; because any two 
siicb justices may try the offence. ib. 

One justice of the peace may bail any offence, 
under the degree of felony, over which the 
sessions has jurisdiction; for such justice, 
being a judge of the court, retains the discre- 
tionary power i»f judging of the propriety of 
admitting such an offender to bail. ib. 

One justice of the peac*» may either bai) p|: im- 
prison vv person who h;e- gUen another a dan- 
gerous wound, exercising; his judgment o^j its 
probabh; mortality. 157 

By 1 Ui( h. e. 3. every justice of peace may 
let persons arrest* il or imprisoned for suspi- 
cion of felon t/ to b.nl or mainprise, in like 
form as if they hail been iiulieli‘d at sessions, 

ib. s. 5.'> 

But by Hen. 7. c. :i. the 1 Iviili. 

repealed, ami power is irivtn to /artrUpticcs, 
one to be of the quorum^ to let persons main- 
pcrnublc hy law' to bail until the next session 
or gaol -del iverc', the recognizance of w hiih 
shall b(‘ ccrtihi*d to the saiil session, ike. l.'itS 
Also by I & 2 I’ll, Mary, c. 13. no justices of 
the piMce shall admit apy persons to bail who 
are declan tl irreprevisable by the statute of 
WestminsTer. i6. s. 57 

.\nd two justici s, one to bo of the quotum, shall 
not let to bail any person ai*rested for man- 
slaughter or felony, or for sie«pirion thereof, 
unless the s.ame justices be present together 
at tlie time of the bailmout (except in op<*n 
sessions), ami the same shall be certilicd to 
the next troal deliveiy under ihoir hands. 

f 158. ». 58 

,And previous to bailing such prisoner, tlie said 
I justices, or the one quorum^ shall take his exa- 
[ niinattou and the.^djepositions of the witnesses 
I ' in writing, sls far as may be mcessary to prove 
thejelonq, . &c. ^id traihiintt the same to the 
next gaoMelivery. 159. 1. 59 

Justices of the |)eaGe ^ authorized to bind aver 
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necessary witnesses td" appear and give evi- 
dence against such |>risolle^^ at the gaol*de* 
^ ^ 159. s. 00 

Justices of peace and coroners \\\ London^ Slid- 
dlest's^ and other cities, havt* authority to let 
to bail felons and prisoners in the same tniui- 
ncr as Inifore, ahd to bind over witnesses. 


m 

privy comply where the crime is specially 
expressed/ r:. 162# 

AVStere a person is imprisoned upon a ttsnrpcd 
autkarihf, the king*.s bench will aischargu him 


&:c. 


159 . S .61 


Tlie justices of gaol-vlcliveiy shall punish jus- 
lia\s of tile peace for otieiiding acuLnst tin 
ulK>ve.retited aclof IMi. \ Mary. ' ih. 
Justices, as conservators of the peace, may bail 
any otlence only tending dire« ily to a breac'li 
of the peace. lYi, s. 

One just jce cannot bail a person for any other 
eriiiie than that which barely tends to a direct 
breach ot the peace, indess mkIi p«mer bn 
iiiiiitC'd by soitit* statute t»r llu* party have 
been indieted at sessions. ift. 

No jnsiife ot the peace can bail a perscui impri- 
somvi Ibr treason a..«;ainst tin* kinji, arson, 4iic. 
or any crime* dec lareci ri<>! iMilabh* by the 
stat. \S esf. (ridv avpra), lOO. s. OJ 

Ihit if such oth iidt r bi only ttcrasfd on ii^ht sus- 
picion^ tile justice* n\ay take surety for bis 
appearance. ih. 

And by virtue of 1 and v2 Pli. and Mary, c. 13. 
justicc*s of the peace may bail any ]»c*rsoii im- 
prisonecl on asli«jbt suspici<m of a fa<*t ('learly 
appi'aring to be no hiuhi'v olfcnce tlian man- 
slaughter, and a fortiori if it on!) amount to 
misadvciilnn* or 'scirdefence. lA. s. <i3 

'Hie justic-c’s at llu ir pc ril must takc» care that the 
oll'titice ill truth ainounted not to murder. • 
Justices of the peat e ought in no case to btiil [ 


king’s 

witliout bond. ih, 

Tlic famous case of Sir John Corbet stated, in 
which it wa.s determined tlnil the king’s 
bench will not bail on a commitment by the 
privy council, in which warrant no other^ 
cause of imprisonment was conltliiuHl, but 
that it Wits at the king's command. 102 to 104 
Tins deci^itm prculuced the IM i rnos oP Kioiir; 
.since whicli it is jigreed thiit wherever a|iy 
connnitmcnl by the privy council hath nOt 
express«‘d, with some convtnieiit certainty, 
the crime alleged itgamst the party, he ought 
to be bailed upon his huleas corpus, ItM, 105 
And l*v 10 Car. 1. c. I. whoever shall be impri- 
soiumI b\ the cauumaiul of the king or privy., 
council shall have liis huUais corpus, ike. ike. 
ivc. 104 

'Hu* cic’iurt t»f kin.:'*, bc'iu h will not bail a pri- 
soner comniiitc*d by c'ithcr bouse of parlia- 
ment during the* i cmtimianec* of the scssion.s. 

Ui5. s. 73 

l-Acn if an c.\c‘<‘ss of jurisdiction plainly and 
ciprcs^'lu sippc‘:ir, it m-cmus c | y^es1 ionable bow 
far the Court would interpose^ ib. 

The* sevenil c ases i»f com initmeqjU)y parliament 
t*iiunii rated. 100 

On a commitment by cither houHlfciilift COiMi 
tc'inpt, the cchirt of king'.s bench 
diet ion : Lord IloU said the .poworiHm^H 
Mily to commitnu'iits for contempt in thcl 


c) commiinu'iits tor contempt sn tnc mee 
of tin* htmse. I06(N. ’1) 

any person ttuilty of.any homieidc*, hy his own Mode rn opinions of the privilege Of parliament 
confession or the notoric*ly of tiu* fac*t. i6. to commit for contempts, anddSbe iinpoHsibi- 


llic above-inc'ntionecl statiitc*s (vide, supra') only, 
she -vv the manner of bailing by justicc*s, ancl| 


onlcmpt^, anftd^e iinpoMsibi* 
lity of the* courts to |iiieifp<^c bail thu prj-' 
soinr. ih. 


do not point out the persons iniilabh*; for U is agreed that the king's lK!!tlip)i may bail a 


vvhieh tiu* stat. of Mest. must be obscrvcsi, 

lb. s. 61 

•ne not impovver'*d to bail civil ac tions, j 
l^jpbns taken on 


I oominittcrd by eitiicr house for acon- 

ifiiipi, after the* dis.solutiun dir prorogation of 
the parliament. ih, a. 74 

pro<*t*s 4 of conlempl, or jNVlic*thc i* the king’s bench will bail a lord cotn- 

initted by the house of lo4fc mid pardoned. 

ih. 


rebellion out <»f chancery. 460 

T.v wii \T Casks Bail is ouAMAiti.r nv Jis- 
iH rs OF Crvoi -ni.Mvi.r.Y. 101. s. 6.V 

Such justices maylKiil on conviction of homicide 
by misadventure or sc dcfiudcndo, to tniiMe' 
llie offender to piJft'hasc; bis pardon. ih. 

If a convict of manslaughter piinJuise hks par- 
don, they may bail him after their se.ssioii is 
det^mined, &c. ib. 

Tlicy iiiay bail a prisoner convicted before them 
- of manslaughter against plain evidence. ih. 
Justices of peace* cannot bail in any of llie 
above cases : the n‘:i,scm of it. i7». 

Justices of gaol-delivery may bail 


s. 75 

llie dispute in the; reign of .lames the Tirst re- 
speeling llie powe r of the king’i» liench to bail 
persons committed by the court of chancery* 

167 

A commitment by the court of clianccry for 
disobe*dienCc to a decree is good wilhont 
shewing what the decree was. 108 

llie kingV Ixjiieli may, in discretion^ bail any 
person dejirived of his liherty b/an inferior 
court* ih. s. 77 

Instances in which the Court will exercise tliis 

t — • j ..«.j ..... an rmpc/fcf.’i i- . 

in death or robbery, (fee. Kc. w here the ap-p** proceed mgs m the king’s bench upon a 
pellant is di.sabled bv evromnmnic'atinn. > habeas Corpus, ib. 

nor oC 

uperior court of justice, are re» 


pellant is di-sablec) by excommunication, until * habeas corpus. 

the plaintiflr be absolved. i6. | ^be. judges of the king’s bench, 

■ 1 olher superior court of justice, a 


WnCEK' BilL' IS CIIANTABLK BY THE KiNo’s 

Bbkch* j , * , ' ib. 

Tlic kiitg^s benc}ii^''wili exei^ise its flkncretion as 
to boiling prisoners on commitments by the 


strained from iulmitting any otfepders to bail 
by the .statute of Westminster; yfet th^y will 
regard the rules prc?w:rilK;d by and tM bail 
z 2 2 ' one 
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«M d«dikied ^repk9M^ 

« MMM tpuiUd eircnmstance. ‘iTO. ». 7d 

Tlpefine, without special motive they will not 

’bail pentona convicted of felony^ or notoriously 

guilty thereof. iL 

The king*s bench will bail a person for an erro- 
. tieous description, ^ho is taken on capiai ut- 
^hgmium. tb. a. 80 

'OK^where a person oullawed alleges an error in 
b the record. ib. 

Or where a person is convicted of felony against 
^ manifest evidence. I 

.Qrj'rhere the prosecutor of an indictment hath 
ohreasonably delayed the prosecution, &c. ib. 
Or where the prisoner in appeal hath pleaded 
the excommunication of the plaintiff. 171 

Or where the life of a prisoner is endangered by 
his continuance in prison. ib. 

^e fact of indisposition upon which the Court 
will bail a prisoner must be immediate, and 
not be self-created, or the result of an habitual 
disease. 171. (N. 1) 

llie king’s bench has power to bail in all canes 
whatsoever, and will exercise their discretion 
iu all cases not capital ; in capital cases where 
jiim>cence may be fairly presumecl ; and in 
every, case wlttrc tlie charge is not allege<l 
with sufficient {^rtainly. 170. (N. 3) 

A variety of ii^|pceH enumerat^sl in which the 
^^Gourtof kUMR^nch have bailed prisoners, ib. 
lUq||||MKn will not look into the depost- 
the coroner in order to bail for 

which the king's bench will not admit 
prisoners to bail; ib. 

Ill WHAT Cases Bah. is orantablf. hy hie 
OTHER Courts pF yWEsTMiNsTi n-llAi.t. 171 . 

S. B\ 

Tlic ceimnon p{0Of and exchequer at any time 
during terra, and tlie Court of Chancery during 
term or vacation, may award a habeas cofyiM 
by the common law, &c. i^ 

By tlic Habeas Corpus Act (vide tupra,) niiy 
of the said Cotuta in term time, aiul any 
judge of cither b4Pi, or baron of the exche- 
quer in vacation, may award a habeas corpujf, 
and thereupon bail tlie prisoner. ib. 

The abovementioned clauses of the habeas corpus 
act extend not to treason or felony, plainly and 
specially expressed in the warrant. ib. s. 62 
No instance of such crimes having ever been 
bailed by the common picas or exchequer, ib. 
In some instances, persons committc<l for felony 
are bailable by the court of chancery. 1 72 

In wrat Form Bail ijs to he taken, ib. s. 83 
The king's bench, in admitting to bail for felony, | 
fee. tue a several recognisance from each of] 
the bail in a sum certain, and also in body for 
body. a. 

Justices of pesM may in discretion adopt the 
some IbniK; . is. 

If die jprisoMT be bailed before the return of the 
€e]efM.img|bny«--or if he be bailed by an in- 
ftnieE^ooik ibr an infenor crime, the recogni- 
eaiMia ^fell only Be in a sum ccrtaiii, aiui not 
b^iyfcrbod,; ». 


Petsons bound body for Hedy axe at this day only 
liable to fine, 8cc. * 172. s. 83 

What shall forfeit a Recognizance of Bail. 

1 ^. s. 84 

How far standing mute on the trial amounts to a 
forfeiture 

A man^s bail are his gaolers of his own chusinj|. 

Non-appearance to & second information, after a 
nolle prosequi entered on the first, and upon 
which a recognizance was taken, is a forfeiture. 

• 173 

The recognizance in the above case shall not be 
forfeited by the non-appearance of the party 
the first day of every term after plea; as it 
may be before he hath pleaded. ib. 

By 4 Geo. 3. c. 10. the barons of the exchequer, 
upon affidavit and petition, may discharge per- 
sons liable to imprisonment upon estreated re- 
cognizances without any question. 173. s. 85 
No discharge shall be so given where any other 
debt is due to the crown, than by such recog- 
nizance. ib> 

Nor in any cases relating to frauds on the re- 
venue. ib. 

If the party to an estreated recognizance takes 
his trial the next session, he may compound 
the forfeiture for a very small matter, tb. (N) 
If the money be levied, tne Court will order the 
prosecutor's costs to be paid, and the surplus 
to be restored, ib. (N) 

On an acquittal, tlic bail, on motion, sliall be 
discharged, though the acquittal be not en- 
tered. a. (N) 

Neither the defendant nor his bail can be called 
on their recognizance witliout notice, except on 
the day they were bound to appear. ib. (N) 

On non-appearance, the Court will not discharge 
the recognizance, ev<rn though the attorney 
general consents ; but will respite it till next 
term. ib. (N) 

A convict pardoned on condition of transporta- 
tion. may surrender in discharge of iM^d 
by habeas atrpus^ &.c. 

But if the convict be actually on board the trans- 
port the Court will not award the habeas cor- 
pus. 173 

Whether a gaoler, &c. who bails a prisoner that 
is not bailable, is answerable for an escape, if 
he do not appear, &c. "" 192 

In what manner offenders who are apprehended 
in a different county from that in which the 
offence was committed, shall be admi^^ to 
bail. W. 177 

How bail shall be taken on a process for con- 
tempt of Court. 207 

BAILIFF. 

See Constable. Coroner. Arxbst. Attacr^* 
MENT. 

In what cases a bailiff vs liidile to^jpittadiiiieiit. 

808 to 209 

By 23 Hen. 6. c. 10. judges of assize slhRlt in- 
quire into the conc|)|ict of bailift^ and punish 
them for any misdeed in office. . ' 36 

A bailiff cannot distrain for an amereofeent with- 
out a special warianL 97 



A OF 


OSS 

Atf IsnjL t (h^f if the fint ia in EnAni 
ana th« second abfoad; if it m%f not oe so 
triad. 303. s. 30 

Bigamr was anciently debarred of cleigr. 471 
By 1 Kd. 0. c. 12. although a man be married 
to two wives or moroihe i^ndl have his cieigy. 

472 

Persons convicted of bigamy may be transported 
by 35 Geo. 3. c. 67. 616 

BILLS OF EXCEPTION. ^ 

No bill of exception is gnintaUle on indicunents 
for treason or felony. ^18*' 

BISHOP. 

An Irish bishop may be as well described by the 
addition of his bishopric os an English btsbop 
may by Iiis7 261. S. tOO 

A s|}ccinl commission may be granted for ii^' 
quiridg into the temporalities of n bishopric 
while m the king’s hands. - «it 


24. s. 26 


AbaUiff mhis ownpredocc need not shew his! 

wanwi^ ^ 136 

In what cases bailifis of towns are authorised to 

arrest suspected persons. 132 

A special commission may issue to inquire into 
the oppression of bailids. 24. s. 27 

How far justices of assize may inquire into ilie 
conduct of bailiffs. 36, 37 

BAR. 

See Appeal. 

BARONET. 

See Appeal. 

BARRATRY. 

Barrators iiiay bo indicted iit the hlieriirs torn. 

106. s. 58 

BAITEUY. 

A count of battery abates a writ of appeal of| 
tmitfhfm. ' 227. s. 20 

An of ftwyhvm will not bar an action ofj 

battery. 228. s. 22 

Whether battery may bo barred on a nonsuit in 
mttt/hcm. " 229. s. 26 

Battery is an onTcnce within the jurisdiction of a 
justice of the ponce. 55. s. 03 

BAITLE. 

7'ho dc^fendant in an appeal of maim may wage 
battle. ‘ 230. s. 28 

All appellee by an nppniver may wage battle. 

^ “ 280. s. 2.3 

A triart)y battle is in llie electifni of llie defen- 
dant in aii|>euls <»f treason before the inai^liid; 
and in felony either by the appellatits or n[>-i 
provers. 587 

The fnrin/ manner, and consequence of waging 
battle.' ih. 

f\ defendunt cannot wage battle eillicr against 

the king or a peer ot the realm. '*’**^,| Aftondemnatioii by the court of the Cohstalile 

j and jilam/ml, not being u court of common 
* 'j law, corrupts not the blood. 16. 9. II 

I No sentence, in npiieDl, by||viuc of 1 Hen. 4. 

' • bfWa 


BLACK ACT. 


ioin 111 coro- 
ny without 

r 


The rewards allowed to those who shall appre- 
hend and convict oiTenders against this act. 

123. 9. 28 

Whoever shall rescue any person in lawful cus- 
tody for any of the oHimcet created by this 
act, or shall tiiduco another^ jol 
iiiittiiig them, shall bo guilty of Moi 
cleigy. 

BLANK WARRANT. 

See Auhkht. 

The court may grant an uttnchmcqt ogainst tho 
sheritV m* builitf for iiiuking uii arrest by force 
oi'r/ hltnik uutrranf. 209* 8. 3 

A justice cannot legally grant a blank warrant. 

130. 

BLOOD COllllUPTED, 




r n I 

No battle bluiU be waged against u citiv.cii 


No 


il9le 


shall be waged in rape. ib.* 

Iii what cases the plaint ill', may counterplead an 
issue of battle. , ih. 

Baltic cannot be waged against a blind iiinn. ih. 

Trial by battle abolished by 59 Geo. 3. c. 46. 

587. (N) 

BAWrtY-lIOUSE. 

A constable is ex qffkio authorised to arrest all 
frequenters of bavvdj'-houscs. 98. s. 34 

^ BEHAVIOUR. 

How far the scandalous behaviour of an offender 
ought to influence the discretion of the magis- 
trate, as to refming him to bail. 1.52. s. 44 

A person appealed ^ high treason^ though by a 
disabled appras^f shall be bound to Ins good 
behaviour, /- ' o-, ib. 

How fw^raeimizadefi for good behaviour may 
be sttfiqiscded by cerTaorwrf . ' 412 

QIGAMY7 

Wheie the 6f»t marriage is abroad, and the 
second within the r^m, may be tried iai 


c. 14. shall cause the bl6od to be comipCcd. 

226. S..12 

The king’s pardon cannot salve the corrupriott 
of blood by attainder of treason or felony. 

649. 8.57 

An attainder of treason or felony statnt the 
blood, and renders the puny ignoblom'^, 

647. s. 47 

Corruption of blood abolished, excepting treason 
or murder, by 54 Geo. 3. ch. 146. 639 

Instances of the course of descents which may 
lie barred, by the corrupted blood of one, in 
the line through which it must pass. 648 
A person whose blood is corrupted, still retaioi 
a capacity to purchase lands, but he cannot 
hold them. ^ ib. s* 50 

In ivhat case corruption of blood shall create ^ 
escheat. 640 

Bhiod once corrupted, cannot be red|pired' to ita. 
original parity, but by the^omiilpdtaii06v0f 
parliament. , 

But issue born after pardon, may inheriHo Ibe 

some 
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^ sRoie maimer at if tbe blood of the ancestor 
had never been corrupted. 649. s. 51 

By -7 Ann.c. SI. and 17 Geo. Q. c. 39. after the 
death of the Pretender and hiu sontf no attain- 
der for treason shall corrupt the blood. ib. 

BREAKING. 

See Arrest. IIocse-breakino. | 

BREAKING-PRISON. j 

See Escape. IIescous. I 

^ Breaking of prison was felony by the common I 

law, it the imprisonment was legal, whether it 
were for a criminal or a civil cause, or whether 
the prisoner was actually within the walls, or 
only ill the stocks or personal custody of ano- 
dier, 183. ch. 18 

It is immaterial whether it he the king's prisoner 
or one belonging to the lord of a franchise ; 
for every person who is in lawful custody is 
the king’s prisoner, and whoever breaks there- 
iVoiii is by the statute de frangcntilms pristmam 
guilty of felony. ib. 

The confession of having broke prison before tbe 
coroner is not travcrsiiblc at the coinnion law. 

184. ch. 18 

By 1 Ed. 2. St. 2. none that breaketh prison 
shall have judgment of life or uieinlxT for 
breaking of prison only, except the olVence for 
which he was taken required such jLidgnieiit. 

!. ' ib, s. 3 

Any whatsoever wherein a person, under a 
lanml arrest for a supposed crime, is re- 
stfaiiied of liberty, is a prison within the act. 

ib. B, 4, 

The imprisonment of a person, who is taken on 
a capias awarded on an indictindbt, is lawful, 
though eventually the prisoner appear to 
bo innocent, or the prosecution groundless. 

185. s. 5 

A commitment by lawful tMiltimus on suspicion 
of u felony actually done, althcnigh the pa^ 
bo not indicted, is a lawful iinprisoiiiiiciit 
within the act. ih, s. C 

But if no felony ||||re ddne, nor the party in- 
dicted, his brealRg from prison is no otVeiicc. 

ib, s. 7 

If a felony were done, yet no just cause of suspi- 
cion, and the mittimus . be not in legal form, 
tlie breaking prison is no felony. ib. s. 8 

But if the causes of suspicion be' strong enough 
to justify the arrest, the breaking will be 
felony althotigli the mittimus bo inforinnl. ib. 
A justice's tniitimns is a good justilication of im- 
prisonment, and, under any circ:uinstnnces, 
makes it dangermis to break^herefrom. 186 
Thero must ho un actual breaking of the prison 
to cotnejvithin the act. ib, s. 9 

‘Every inc^nieiit for this olVence ns a felony 
must have the words Jehmid Jh'git prisonam. 

. ib. 

If a prisoner escape u ithout using violence, he is 
only guilty of (an esca(ic). 

The breal^lig must be by Uio prisoner, or by his 
privity or procurement. ib, s. 10 

An escape tliroi^h a breach which others have 
mtide is not wiildii die act. 


A prisoner who breaks a prison on fire in oid^ 
to save his life, or from any other of ne* 
cessity, and thereby escapes, is not within the 
act. 186 8.11 

No breach of prison will amount to felony ua-> 
less the prisoner escape. ib. s.l2 

Nor is it felony, i/ is said,mvL stranger who 
breaks a prison, unless felons thereby escape. 

% 

A prisoner, whose olFence is made capital by 
by any statute since the statute de frangentibus 
j^isonaig, is equally within the act, if he break 
liis conlinemeiit, as if it had been so by the 
common law, or made so before the act. 

ih. s. 13 

The oirence for which the party was imprisoned 
must be capital at the time tbe oirence ia 
comuiilted. 187 

If the mittimus charge the prisoner with an of* 
fence under the degree of capital, aud in truth 
it he not capital, he cannot be guilty of felony 
by breaking the priboii. ib, s. 15 

Anii if in truth the otVenco be not capital, al- 
though the miltmns charge it to be so, it 
would be didicuU lo maintain that a breaking 
would be felony. 

A Iverson committed for felony where in fact no 
fi lony hath been done, cnniiot be guilty of 
Jelontj by breaking IVom his restraint. it. 
It is the crime itself, and not the nature of the 
charge, tlmt constitutes the olfcnce. ib. 

The qm.stioii c\mnii\cd, whether, in prison 
breach, the felony shall be construed from the 
charge in the mittimus, or from the rea||||ki|lure 
of the olfenco, 188 

It is iniiiKiterial, whether tiio party who breaks 
his prison were under an accusation only, or 
actually attainted of the crime for which he is 
conliiied. 

A person commirted for high trewM^iccomes 
guilty of felony only, by brcukiiYgxind escaping 
i but if by bis brea'kingbe knowingly effec- 
tuates the escape of other traitors, he is diere- 
by guilty of high treason. ^^91^ 

As such assistance given to felons will m^o nu 

accessary, so if given to traitors it will make 
high troiison. 189 

A person breaking prison may be arraigned for 
the offence before he is convicted for tlic 
crime forVhich he was imprisoned. ib. 

The offender cannot be arraigned on the sheriff's 
return of a prison breach; he must be in- 
dicted. ib. s. 19 

£t must appear by the indictment that the 
offender was lawfully in prison, and for a ca- 
pital offence. ib, s. 20 

It is not sufficient to say yiiod /eionici fregit 
prisonam. ' / 

Breakers of prisons whose offence is under the 
degroe of capital, shall be severely punished 
by fine and imprisonment. s. 21 

By 16 Geo. 2. c. 31. to assist the escape of a 
prisoner for treason or felony, or to convey 
instruments to him for the purpose, is trans- 
portation. But it the prisoner be confined 

k fur 



A TABLE OF PRIlP?ClPAL MATTERS;, 

CiVPlAS. 


im 


for liircoii^, &c. it h n niUdenieanoiir 
only (Fide Eacxvt!* for the particutari). 

cti. 19 and CO 

RUliGKSS. 

Burges^ is too general^ and tht^rcfore not 
a good addition of the stare uiid degree. 

K Wt. s. 112 

UUJIgH. 

A vUw may come from a burgh. 255 

BURGLARY. 

A writ of appeal for burglary may be abate<l by 
the court er oflicio^ for liie word httif^ulilury 
instead of burg(ari{i't\ or lna'^n{tiriti'i\ 

25d. s. 07 

By 5 Ann. c. 31. whoever shall prosecute a bur- 
glar to conviction, shall liavc tO/. reward, and 
a ccrtiticate exempting from pat islioirices,&c. 

123. s. 27 

But the reward of -iOl. ubolished by 58 Geo. 3. 

c.70. 126 

An indictment must describe the offence by tlic 
word burglaritery or burffuluritcry or burgala^- 
ritcr, " 310 

Principals and necessaries before the fact in 
burglary, excluded from clergy. 497 

An indictment for burglary is in.sunicient with- 
out tliG word uiKtanter. 310 

Accomplices ill burglary discovering, &c. two of- 
fenders, are entitled* to a pardon, 532. s. 0 

BURNING IN TIIK HAND. 

By 4 lien. 7. c. 13. convicts for murder, not in 
holy orders, shall he marked with an M ; and I 
for fe^iiy, witli a T, in the brawn of the left' 

By IB 7. every convict admitted to clergy 
and burnt in the baini, shall he delivered out 
of prison, and not tp the ordinary. 503. s. 124 
Ann. c. (). persons convicted of larceny 
Ml burnt in the hand, may be ordered to the 
house of correction. 50G 

By 19 Geo. 3. c. 74. made perpetual by 39Gro. 
3. burning in the hand ahidished. 5U7 

BUTLER. 

A butler who has the bare charge. of goods with- 
out the possession, cannot maintain an appeal. 

237. s. 44 

* CALENDAR OF PRISONERS. 

By 3 Hen. 7. c. 3. the sheriff shall certify a list 
of his prisoners to the justices of gaol-delivery, 
for the pur|X>se of being calendared. lot 

CANON LAW. 

All persons in holy orders have the privilege of 
clergy by the canon law*. 470 

The canon law is of no force, except where it is 
allowed by, and is consistent with, the com- 
mon or^tatute law of the realm. i6. s. S 
lo what instances the common law has been 
received, with respect to the benefit of clergy. 

471 


Set Paocsss. 

Doors may be broke open to execute a 
grounded an an indictment; or acopMS from 
the king's bench, or cliaiieery, to compel sure- 
ty for the peace, &c. or fxeapiae uilmatum or 
pro fine in any action. ISO. s. S,.4 

A caputs upon an indictment will bring the party 
iiiiprisuiied by virtue of it within the statute 
iicfranf^cntibm pristmam^ if break from cut- 

toHy, although no crime were in truth commit- 
ted. 185. 5 

III what case a capias shall issue, upon a nUul be- 
ing returned to a venire. 395. s. 10 

A capias is not, proptrlvy the first process on nn ' 
indictment, under tbe degree of mat/twm^ or 
felony, Ac. unless given by some statute. 

ib. s. 11 

. A capias is the first process on information against " 
a commoner for intrusion, Sac. ib. s. 12 

Where a caputs shall issue in QOi tam. ib. s. 13 
A capias shall issue on a criminal information, if 
no appearance be entered in four days after 
subpana. ^ 396. S. 14 

A capias is the first process in all indictments of 
treason or felony. ib. s. 15 

I low' many days must be between the teste and 
the return. s. 16 

A capias shall issue against a dcfendaiit who es- 
capes. 397* it 19 

On every indictment under the decree of capitalj 
there must be ‘three capiascb before lli6 emgent 
shall be awarded. 423 

IIow many capiasen are rctpiired in outliacrp on 
a capitu^offeiicc. ib. 

CAPITAGE. 

What it is. 112. s. 2 

• GAP'nON. 

If it appear bv the caption of nn indictment, 
that it was ioiiiid«b\ kj||tli(m twelve jurors, 
the piuccediiigs upon itM^l be erroiiroiis. 

205. s. 16 

Gojitnirv !<» former deterniiiiaiions, the omission 
of the words proborum cl Icfialium hominum 
ill the caption of an indicliiietil is not ftital. 

296 

The caption of every indictinctit must show, that 
it w'n% taken before such a court as bad juris- 
diction over the oflencc. 347. s. 119 

Whether it be necessary in the caption of an 
iiirlictiiieiit insert the words necnon ad dim 
versus fiioniasy or the words dtmtini regisy 

347. s. 121, 122 

The caption of an indictment at ||tse.sbions of 
the |>eace must mention before \wioiri the ses- 
sions was holdcn, and set forth the nature of 
the commission of the justices, Uc. 

343.8.123 

If it does not name the justices, or if it omits 
the word assignat^y it is insuflicierft. . 348 

A caption taken ad magnam curiam cum kti ten* 
tam, is sufficient. ^ 34^ is. 124 

A caption taken at a leet, without shewing whe- 
ther 
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dier ^ court wu held bj gmnt or prescri^ 
tiiKii is saactioned by inony precedents. 349 
caption of an indictment found at the leet^ 
r* or other iiiferif>r court, mu§i ejmr&tttiy ahew^ 

'p that the jurors were twelve in Minber ; that 
were of the place^ for which the court 
is tmiden, and that it was found upon their 
oaths. ib. s. 126 

And qnare^ if the omission of the jurors names 
in the caption is not error. ib. 

How far the omission of certain technical phrases 
in the caption will, or will not, vitiate the in* 
dictmciit. ib. 

The caption of an indictment must set forth 
tlie day and year when the court was holden. 

350. s. 127 

It may be recorded as found in the present tense. 

ib. 

It must shew in ' the year of tohat king it was 
taken. ib. 

If the style of the day or ^ear be set forth in an v 
figures but Homan, it is insnfticient. ib. 

The’^ear of our Lord is not necessary. ib. 

An indictment taken at an adjourned session, 
must shew when the original session began. 

ib. (N^. 1) 

If the court is stated to have been held on a day 
which is impossible, it is fatal. ib, 

ff a caption set forth no place at all, where the 
indictiiieiii was found, or not with sutlicient 
eertaiiity, or sot forth a place not within the 
jurisdic^on of the court, it i^isuiiiciont. 

ifr. 8.128 

CAURIBft. 

A carrier to whom goods arc del^red may 
have lui appeal against those wljnliHlI take 
them feloniously uwny. 1&37. s. 44 

CASTLE. 

A vUne may come from a castle. 256 

CEPIT. 

An appeal of larceny is insufficient without the 
word 249. s. 77 

CERTIFICATE. 

** Ne nnaaes accouple^ ^r. shall be tried by the 
bishopV certificate. 234. s. 36. 245. s. 62 

CERTIORARI. 

A writ or bill of appeal may be removed from 
the sheriff* into the king's bench by a i'vrtiorari 
taken out by a stranger. 265. s. 126 

An appeal into the king's bench by rfrlinrart 
OQjpit to be arraigned on the crown side. 

485. s. 4 

A errfidrtin is not the proper writ to ignore a 
record of the conviction of a principal, as evi* 
deuce on a trial of the accessaries in the 
king's bench. 456 

The king's bench may aw*anl a certnfrari to re* 
^move the proceodiugs from anv inferior court, 
unless they are exempted by the chartiT of in* 
sdtnuon. ' 399^5.22 

A fgrft o re fi from the king*s bench lies to jus- 
dees in eyre, gaol-deliverv, and of a county 
palatine. 400 


Tt lies Co die Collie of Pkjtfidam in cases where 
they are empfiwercd to fine and imprison. 400 
It lies to jmticesqf the peace, 4^. even athero 

.. they are iinpuwcred finally to hear and deter- 
mine. 4. f ib. 

It lies to commissioners of sctcers, notwithstanding 
.the act says they shall not be compelled to 
certify their proceedings. tfr. 

It lies to remove a presentment in a court leet. ib. 
It lies to remove the examination of prisoners be- 
fore justices of peace taken pursuant to the 
statutes of Philip and Mary. tb. 

It lies to a private jurisdiction created by act of 
parliament ^ ib. 

It lies to commissioners of bankrupts. ib. 

If judges of assize proceed against a person for 
non-residence, it is a good ground for a rrr/i* 
orari. tb. 

A certiorari lies to remove an indictment for not 
doing statute-duty on the liighwny, or for not 
repairing a bridge. ib. 

It lies to the quarter-sessions of a corporation, ih. 
Cir to remove proceedings before two justices, ib. 
It lies to remove an order on appeal from a sca- 
venger's rate. ib. 

It lies to remove an inquisition taken by the 
sheriff under a private act of parliament, and 
the verdict and judgment thereon. ib. 

It lies to remove an order of bastardy. ib. 

A rertiitrari will lie to the cot/rfs of' the Cinque 
Ports to remove all vriminiU proceedings. 

ib. s. 21 

A certiorari will He to the gnind session, 

session of the peace /or If Wen, to rc-incWP^y 
indictment fora crime non-capital.. 401 
A certiorari has removed an indie tmenT/h/- mut^ 
der from Wales. ib. (N. t) 

A certiorari may be granted to rcin4||i^ any in- 
dictment from London or Middlei^^^ffo three 
days notice being given. ^ s. 26 

But f>y a certiorari to tx>ndon, only tlie tennr of 
the indictment shall be removed. ib. 

The king's bench is bound to grant a ccrtior*caii to 
remove an indictment at the instance of the 
kin^. ib. s. 27 

But if the defendant pniy a certiorari it is in the 
discretion of the court whether tlicy will grant 
it or not. 402 

And the absolute right of a prosecutor to a ctr- 
fiorari is conlincd to cases where the crown 
itself is coiicemed, bv the attomev-general. 

• .*5.(X. 1) 

\\ here a private prosecutor only uses the king's 
name, it is also granted, unless cause be shem 
against it. ib. 

But every defendant must lay a special ground 
befonT the court will grant a certiorari. 

ib. (N. 1) 

The court will never grant a certiorari for the 
removal of an indictment before justices of 
gaol-delivery, without some special cause. 402 
instnnees in %vhich the court have renio%*ed in* 
diclmcnts from justices of gaol-doltvery. ib. 
The court of kings bench will not grant a certio* 
rari for a conviction of recusancy i^n a de- 
fault at sessions. ib. s. 29 

It seems a good objection against the granring • 
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ap indictment after conviction, unless ftir S|Hs-iThe juMices must maiie a return. althouDh a 


cii|^oiase. i4.s.31^ 

A oHiorari may issue to remove a couviciion 
upon the forest Jaw : the reason of it, 

The court will refuse a certiorari to remove a 
recognizance from justices of o^er luid tcrmi- 

nen 40 :j 

No orders of commissioners of sewers ouglii to 
be filed witJiout notice. ih. 

In what manner the kiiig^s bench will proceed 
oil a certiorari to cotumissiotiers of sewers. 

•n • . 

By 1 & 2 Philip and Mary, c. 13. no certiorari 
sliali be granted to remove any recognisance, 
unless signed by the chief justice, or, in his 
absence, oiio of the other judges, &c. 35 

By 5 and ti W, and M. c. 11. in tenii time no 
certiorari, at the prosecution of the party in- 
dicted, sliall be granted by tlie Jting's lieiich to 
remove any iinJictinent or presentmcnc from 
sessions bejorc trial, unless on motion in open 
court. ib, 8. 30 

But in vacation such writ may be granted by any 
of tlie judges of B. U. whose name, and also 
the name of the fiersoii to wliotp granted, 

^ shall be indorsed thereon. 4U4. s, 30 

To whom the writ of certiorari is to be directed. 

404 

Hliere a record may be removed into the liiiigV 
witliout any cn tiorarL ^ 405 

BywWac. 1. c. S, certiorari ' 9 for the removal of| 
an indictment of riot, forcible entry, or assault 
and battery, from tlio quarter-sessions, sball 
be delivered in ojieii court, and before allow'- 
ajicc the.(i|plcndant shall be bound in 10/. with 
sureties, 10 pay the prosecutor bis costs and 
damngii. . ib. s. 42 

The Itiiig's bench, upon the removal of any in- 
dictment, ret|uired a recognizance from the 
d^endaut to carry down the record. 406 
By 5 & 6 W. and M. c 11. and a & 9 Will. 3. 
c. 33. defendants prosecuting certiorarCe at 
sessions shall enter into a recognizance of 20/. 
with two sureties, before one justice of the 
peace, or judge of king’s bench, Ac. to appear 
and plead to issue in the king’s bench at his 
own costs, to try tlie indictment at the next 
assizes or term, on notice to the prosecutor. 

407. s. 44 

Such recognizance^ certiorari' 9 , and indicUnentt, 
shall filed in the Ling’s beuch, and the 
name of the prosecutor (if he be the party 
grieved, or some public officer) indorsed on 
the back of the inaictment. 406 

By 5 & 6 Will, and Mary, c. 11. if the defend- 
ant fmsecuting such cetitorari be convicted, 
the king's bench shall award taxed oosts to the 
prosecutor, he be the party grieved, or a civil 
oficoTt ijfc. ib. s. 45 

The prosecutor, within ten days after demand, 
shall have an attachment for the recovery of i 
tte coats ao taxed, and tha defendant’s recug- 
mance sbail not be dbchaiged till ibaj are 
pcid. 407 

WJU VI. 


By 5 fe ( W, iod jHi. c« tl* tfm iaiiie is envied 
concemuig ccrihretrf9 to ^be epunties psia- 
Uiie. 407. s. 45 


proper leolgtuzanco be notgiveuaccoiduig to 
Uie act. ibv s. 47 

The above statutes only refer to defeudotits in- 
dicted, therefore certiorurCs obtained by pro- 
secutors remain as at common law. ib* s. 40 
The iibifve statutes do not restrain the power of 
the king’s beiicli in taking recognizance# upon 
granting certunarCs at common law. s. 49 
If such a recognizance varies, cither in die sum 
or the condirioii, from die direclioUs of die 
act, yet it is of the same force os before die f 
act was made. #6'. 

A certiorari priKiircd by a defendant under the 
statutes will not be a9up€r9cdeas to the courts 
below, unle9s the cundilions arc complied wUh, t6. 
If the sureties np^iear to be w'ordi 20/. the jus- 
tices cannot reiuse them. ib. s* 50 

Quxre, If some of several defendants find suro- 
ties, whether die indictinent shall bo removed 
us to all. 408. 8. 51 

The luxation shall only be of the costs subse- 
qdam to the certiorari, ib. s. 52 

The prosecutor, by accepting taxed costs, is not 
restrained from iiggravaling the fine. i5. s. 53 
But under a certiorari iit connuon law, die ac- 
ceptance of costs U ciitii'e satisfaction. ib. 
The prosecutor, to be entitled to costs, must' bo 
eitlier u civil ^cer, or the party itijurod. ib. 
If the prusecufeiMie u party injured, *or a civil 
offic< r, and 4ho,jgiiic is omitted lo bo in- 
dorsccl oil the buck of tbo indie tiiieiit, the 
truth fact may be su}>plied by affidavit. 

ib. 

If the prosc*ciilor reciiivc the third part of tho 
line, and then applies for his costs under the 
recognizances, what ho has received bholl be 
deducted. ib. 

The payment of the fino dpcs not discharge the 
defendant’s recognizance,/br the codu iL 

When the costs are taxed ^|y bocomo a vcited 
debt, and the personal flPeseiitatives of tho 
party may recover them. ib. 

The court will not order a recognizance at com- 
moti law to stand us a security for costs. t6. 

But the recogni/ance slioll not bo forfeited for 
not going on to trial, unless the prosecutor 
give rules according to the prucuco of the 
' couru ib. s. 54 

After die recognizance, dio court will not lUlen 
to any motiou to quash the indictment or cer- 
tiorari. 409. s. 55 

By 5 Geo. 2. c. 19. No Jupomemts oh Ok- 
DERB OF Justices or the Peace shall be re- 
moved by ccr/iorar^ unless the party suiug tho 
certiorari shall first enter into u recogniauioce, 
with sureties, before the justice or sessuais 
where die judgment or order is made, or be- 
fore one o( the judges of king’s bench, in the 
sum of 50/. to prosecute the same at their own 
costs without delay, and to pay the Other 
party their full costs and chaiges witbia one 
month after such judgment or order it con- 
finned. fe. s. 5f 

3 A The 
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The rteo|nini£i^ihatl be certified to lung’s i whim the certiorari is dliected»niilesB hd hare 
bcmchi and filed with the certiorari and ju&- 1 power tt make a deputy, aiid be 

ment, fcc. If the Judgment \» cuiifirmed, tiA shewn in the return, or othemise no|j||ng is 
party entitled shall have an atcaMknent for hiiB^ removed by it. 4ia. s. (N) 

coftU, if not paid within ten Wjfs after de^^ the return diffejitem the writ in thtriKrip- 
mand. 41)9 tion of the persffl, yet it is ^ood, profHHl ne 

fiy 13 Geo. 2. c. 18. no certiorari shall issue to ^s equally well known by either descriptions tfi, 
remove any proceedings before justices of ^^are, how the Court shall proceed upon a cer- 
peace, unless applied for within six calendar tiorari returned by a part only of the persons 

months, and on oath, that six days notice to whom it was directed. t&. 

thereof in writing to the justice, &c. who may Before a recognizance taken by a justice is re- 
show cause against the issuing of such certio- corded dt the sessions, it must be returned by 
rari, e ih. the justice^ although it may be in the custody 

The decisions on these statutes enumerated. 410 of the clerk of the peace. 413. s. 07 

i\fler a certiorari is allowed, all subsequent pro- A return by justices shall have the clause necnon 
ceedings on the rcconl below are crroneoas.tr, ad diversasfelonias, &c. 413 

t/i. 8. 57 If the person to whom a certiorari is directed 
How the delivery of a certiorari operated before make a false return, no afiidavits shall be re- 

the 21 Jac. 1. 411 ceived of its falsity, but the party injured must 

If execution has been awarded below, tlie jus- me or inform for the false return. ib, s. 08 

ttces, &c. should > issue a supersedeae to the But if the public good be immediately concerned, 
SheriiF, which will mnko a mbsequent execution the Court will refuse to file such false return, 
void. ib. ib. 

IT the execution be partly levied before the de- The return to a certiorari ought to certify the 
lively of the tupergedeas^ a writ of venditioni record itself, or the tenor of it, or the tenor 
eipcmuf will nuthorizo the shcri IF to proceed. of the tenor, according as the writ may re- 

8.58 quire. ib. 'B. 71 

A certiorari coram nobis, &c. iiiukes all proceed- Where the writ requires the record a return of 
ings on the record, suhscqumit to its delivery, the tenor only is naught. ib. 

erroneous, whether before or after its return, ib. Except in Lottdon, where a return of the tenor 
A certiorari in this resjiect is stronger than a only is warranted by the city charters. i^. 
writ of error, which is iiM||^tual unless the If the purport of the certiorari be only to try the 
record be certified in a rcHiPmble time. ib. the of nvl titl record, it is suffi||||tt to 
It is said, the very issuing of ti certiorari is a certify the tenor, though the writ trCT B WPthe 
sufcrsedcas, Sia qutcre. ^ ib. record. "^ 414 

Fur if a certiorari to remove an Ji||||ctincnt be Also if tlie court awarding the certiorari have 

not delivered before- the jury"^^|m|psroni, the no jurisdiction to proceed upon the subject 
trial may proceed. ib. matter of the record itself, the court below 

A certiorari is of no efFect unless it be delivered ought only to certify the tenor. ib, 

liefora its return is expired. ib. Nothing can he removed wlicre the certiorari is 

A certiitrari is no supersedeas of an indictment improperly directed. ib. 

at sessions, without a pro|>cr recognizance. 412 A certiorari may remove a record before its rc- 
A certiorari removes all proceedings done bev turn, though such record be not in esse at the 
tween the Ics/c^d the return. ib. (N) time of tlic teste^ or delivery. ib. 

A fcr^iurari for tw removal of a recogm/ance A verdict cannot be removed from sesstofis be- 
of good behaviour, or for an appearnnee at fore judgment. (N) 

sessions, will not supersede its obligation. i6. A cer/iorari will remove an indictment, notwith- 

8. 00 st.'inding a discontinuance on it in the court 
If an indictment he removed by certiorari after heiow. ib. 

tssuc joined ifiul remanded, the trial shall pro- Where the certiorari requires an indictment or 
ceed as if no certiorari hud issued, s. 01 other record taken before justices of neertain 
Inferior courts proceeding after certiorari deli- description, and that certitied appears to have 
vered, arc guilty of contempt. ib. s. 02 l>een taken before justices of a different de- 

A eer/ioran once filed, the proceeding below can script ion, nothing is removed. ib, s. 76 

never be revived by procedendo. ib. a. 63 Where the writ describes an indictment for 
But tlie certiorari may be taken off the file, if stealing two horses, and that certified is for 

improperly obtained, ond then a procedendo stealing one only, nothing is removed. 415. 

may be nmved for. ib. (N. t); s. 77 

ir the defendant be ro/ieic/cd and the prosecutor : Nor where the variance is lietween foreign salt 
sues out a certiorari, the defendant shall have: and salt in general; or in the description of a 
procedendo. ib. | place. id. s. 78 

The return to a certiorari must be under tlie^Nor where the record required is against ji. B. 
seal of tlic court or person to whom it is! and C. aud thatcertifi^ it against if. only. 
directed. ib.d.6o' s. 80 

A retold held bad, because upon paper instead , But a certiorari to remove a record against if. 

of parchmenU ib. (N)j only, will remove it as agsunst him, although 

Zhe keuirn must be made by the very person to} others may be included in it. eb. 

' Wher^ 
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Where ;|heie »,» nteterial .miiuice betereen cheileoge ie mived %■ I fl|P| Mery, e. to., 
the wni and Ukereconi certified, iiethe. names »70 

or||jdditiou of the periie*, nothing is removed. Quart, whether a peremptory cdialleuge^thatl be 


y© 
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:U|||ie mruDce be oii|||^i the speiliiigi 
tmi^rds liuve the very nmie sound, ii is ini* 
materiaL 

If the writ name more defeiulants than Wb 
named in the record, it is variance. 41 G. (N) 

Where the record required is not removed, the 
Court will quash the writ, and award u new 
one, or suffer the Court below to proceed, as 
in discretion shall appear proper. i6. s. 

What process is to be awarded after the removal 
ol a record by certiorari into a superior court, 

ih, 

CHALLENGES. 

See Jurors. 

A prisoner for any crime inav, by the comiiion 
law, cIiallenj^caiiY ol the Grand Juty, as licini; 
outlawed for felony, villeins, returned by the 
prosecutor, or not returned by the proper of* 
ficer, &c. o9.5 

Whether a prisoner who challenges more jurors 
than the law allows, shall be adjudged to stand 

4.50. 8. ‘J 

No challenge can l>e taken either to the array or 
the polls of the Petty Jury, until a full Jury 
appear. ‘ rm 

No juror cun ho cliullenged, either by tlie king 
or the prisoner, after he is sworn, except by 

- I . ■ * 


rSBa 


[lit, unless for some cau&e su 


]uent to 

^ , ^«K siw<iriu ^ ih. 

The Wray cannot be challenged after any of the 
jurors arc sworn. ib, s. I. (N) 

A juror, after he his sw'orn, may be peremptorily 
challenged another day, ib. 

Irorinerly the king might challenge peremptorily 
any iiumher of jurors. But by Xi F.dw. 1. he 
sliaii now assign a cause certain, the truth of| 
whicli shall be tried, as in other challenges. 

5G9. s. 

'Fliis statute extends as well to all criminal cases 
as to civil. ib, s. 3 

The king need not shew his cause of challenge 
till the whole panel in {lerused, and it appear 
there will not lie sudicient without the person 
• so challenged. ib. 

If the defendant challenge pout* paravailCf he 
shall shew his causes, before the king need 
. shew any. ib. 

A peer can take challenge to any of bis peers 

ib. s. 4 

Where several arc tried on a joint venire^ the 
challenge of one is a challenge as to ulJ.^ ih. 
By,24 Geo. 2. c. 13. no chiillenge shall be taken 
by a peer to any panel for want of a knight. 

ih. 

The prisoner roust take all such challenges him* 
self, even in cases where counsel are allowed. 

570 

By the common law, a peremptory challenge was 
allowable in all capital cases. ib. 

By 33 lieu. 8. c. 23. it shall not be alloweil in 
high trea^n or misprision of high treason, ib. 
Bui as to high treason, the right of peremptory 


allowed unpa the trial of a collaterfil issue, i 

At common law the prisoner mifsht challenge 
nny number of junirs peremptorily under the 
number of ihirty*six. 571* 8« 7 

By 22 lieu. c. 14. no person arraigned for miy 
petit treason, murder, or felony, shall be ad- 
initted lochullciigc peremptorily above twenty. 

ib» h II 

But the 1 and 2 rhil.& Mary, c. 10. has revived 
the old challenge of tliirtj^live as to p^tit 
treason. ^ ib, 

ipontrury to the opinions of Halo and Hawkins, 
if u nristmer chalieiigo more than twenty, the 
challenge siiall lio over-ruled, and the juror 
sworn. ib, 8. 9 

Where a juror is challoiigcil for cause by the 
prisoiici , the cause shall be im mediately shewn, 
and nut as in a clialicngc os by the king, after 
the panel is perused. tfr, s. 10 

If the cause of challenge be disallowed, the same 
juror may be cballcnged peremptorily before 
ha is sworn. ift. 

It is a good cause of challenge that a juror is an 
alien, a minor, or a villein. G72 

A peer may he discharged from the jury by writ 
of privilege, or he may challenge himself at 
being a peer, or he may be cliullenged, for 


that cause, 

In what cases=^i 


b^u 


he party. ib^ s. 11 

^ want of freehold if a good 
cause of clmll^ge uguinst jurors (iSee Jurors). 

lA. 

It is a of challenge that a juror is 

outlawj3B|^ sentenced to any injarnoue punish- 
ment, orlnat lieliuth been convicted of treason, 
felony, perjury, conspiracy, forgery on 5 Elis. 
^Stc. 578 

Such exceptions are not salved by a pardon, 
quftre. 677 

Anciently excoiiimunication was a |{ood cause of 
chuilengc. ib. 

But such causes, unless thdjjj^cord be shewn, are 
nut principal, but to the favour only. 

The conviction of conspiracy must be at the 
king's suit. ib, (N) 

It is no good cause of clialicngc to a juror tWt 
he is returned upon the panel cajiitrary to the 
statute West, 2. c. 33. t6. S. 26 

By 26 £dw. 3. c. 3. No indictor who has in- 
dicted a party for the same cause, shall be 
upon the inquest. ib, s. 27 

If the jurr>r have any claim to the forfeiture 
which may follow conviction, it is a good 
cause of challenge. ib, s. 28 

Or that he hath dedared an opinion against the 
prisoner maliciously. 578 

A juror cannot be examined as to such fact updn 
a voir dire, because it sounds io reproach. 

»6.CN) 

It is no good challenge that the jury has fottha 
others guilty on the same indictment, ib, a, 29 
If a juror hath given hi$ dog$ (he nam^ ^ the 
kingU eoitnesMCi, it is a good cause of d^gPedge 
for the king. •, 30 

3 a2 * The 



« fl prindpal ehtUenge are to be tried, bj tbe dfll 

Ae if 0 par^. 578, s^l law. 226 
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The l^ntejlllH 
or to tfie favour^ when 

A fiAjte't cannot take a challenge for the favour I- 
againat the king. ^ tb. s. 3sMm 

The tuhject cannot challenge forVie malice orl^^ 
the aherifip unless some instance of partialitv 
be shewn. ^ ta. 

It is no principal challengCt where the king is a 
party, that the juror is his immediate tenant. 

tA 8. 33 

A challenge for such cause ought to conclude to 
the favour. ib. 

By 28 Ediv. 3. C|^13. Aliens and Denizens shall 
be tried by jurors the one half denizens and the 
other alienSf if so many aliens can be found in 
the ^ace, &c. ib, s. 34^ 

The English half of the jury ought to be quali* 

fied as jurors (See Jurors). ib. 

Qu^e, if any omission which the law requires in 
a jury per medietatem lingua^ be a good cause 
or challenge. 580 

CHAMPIONS. 

See Battle. 


CHANCERY. 

See Bail. 

CHARGE. 

Ha who has the bare charge of goods without 
the possession, cannot inaintmn an appeal of 
Jarceny for them. 237. s. 44 


%■ 


actually 
8 . 20 


CHEAT. 

Any one may arrest a notorious cj 
caught playing with false dice. 

CHIEF PLEDGES. 

CCihttabjcs of ti things, now called petit consta- 
Mem were anciontly called chief pledges. 98. 

^ ». 33 

CIIURCII.\V ARDENS 

Appeal. 

CINQUE PORT. 

See Certioraiii. 

CITIZEN. 

Citisen is too general, and therefore not n good 
addition of the state and degree. 262. s. 112 

CITY. 

A may well come de •mcineto civfreri^ 
which does not exclude the city. 256 

A city hod the county thereof shall be taken 
jp^mafaek to be of the same extent. 264 

tVm may be jurors for trials in cities, c. 43. 

, a. 12. 19. 24 

; > CIVIL LAW. -C 

The civil law, where it is admitted, is part of the 
Common law. 16. s. It 

The ceom'of dm constahleand marshal sImII be 
l^klid by the dvil law, in cases not within its 
own jjhactioe. ib. 


CLERGY. 

iciently the clerg^nsisted t^t tbe sadAoess 
of their characters exempted them from the 
Aunishments of secular tribunals* 470. s. Ip 
^ 496.1.110 

And, by the canon law, all persons in holy orders 
were intitled to the privile^um clerkale. 470 
Before the statute of articuli cleric 9 £dw. 2. the 
privilege of clergy was denied to those who 
nad abjured the realm, or confessed their 
guilt, &c. 471. 8. 3 

25 Edw. 3. c. 4. all manner of clerks, as well 
secular as religious, shall enjoy the benefit of 
holy church. ib. s. 4 

All persons were construed to be within this 
statute who could read a versCf except con- 
vreted heretics, Jews, Mahomedens, Pagans, 
persons blind, or maimed, or those goilty of 
bigamy/ ib» 

But by 1 Edw. 6.c. 12. persons guilty of bigamy 
are admitted to clergy. 472 

By 2 1 Jac. 1. c. 6. women guilty of such larceny 
for which men were admitted to clergy, shall 
be burnt in the hand and imprisoned, ib* s. 6 
By 3 and 4 Will, and Mary, c. 9. where a man 
may demand his clergy, a woman, upon her 
prayer ybr the benefit of this staintef shall 
have it also, and be burnt in the hand, and 

Sacrileg^lKul breaking the prison of 

nary, where only intitled to clergy at tm dis- 
cretion of the ordinary. ib. 

By 4 Hen. 7. c. 13. every person not within 
orders, wlio has once received the benefit of 
^clergy, shall not be admitted to it a second 
time. 473. s. 11 

Every person within holy orders claiming clergy 
a second time, shall lose the benefit, if he fail 
to produce his letters, or a certificate on a day 
given by the Court. ih. 

By 28 Hen. 8. c. 3. persons in holy orders shall 
be under the same pains as persons nqt in 
holy orders, as to she offences mentioned in 
this statute. tS. s. 12 

By 32 Hen. 8. c. 2. persons in holy orders ad- 
mitted to clergy, snail be burnt in the hand, 
and sufier in all respects as lay persons so 
admitted. ' ib. 

By 1 Edw. 6. Ci 12. all pempns convicted of 
Ollier offences than those -Mentioned in the 
act, shall have the benefit of clergy, as before 
the first of Hen. 8. ib. s. 13 

Where lay |>ersons are not ^eluded from ^ffgf 
tlie first time, persons in holy orders "xhml 
have it as often as they want it, except, &c. ib. 
But where tbe offence is generally excluded from 
clergy, persons in holy orders riiall have no 
more benefit than lay persons. 474 

By 84 and 35 Hen. 8. c. 14. the elerka of dm 
peace shall certi^ the atutnders of clerks 
convict ttnto the kinjfs bench, and, cm hetiig 
written tov •hall cerd^ the sanie toshejni^es 
of gjODl delivery, i£s*24 

The 
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wm iBite ttt ihAr ora imhm to 
the cML of the crowo in ibe king's benchi 
fbephe eeriifieait of the ironMcript of an eSaLov 

^ ^ flWv 

By 3liKl 4 Will »d Mary^* 9. the clerks 
the peace, &c. Biall certify convicuons, at the 
request of die prosecutor, which shaii be e||| 
deuce on a second indictmeiit for an offend 
within clergy* 475. s. 19 

In what ntaniier a Counterplea may be bled, in 
order to oust an ofiender of his clergv. 

i5.(N)i 

Clergy is demandablc by the common law, upon 
an iudicmient or appeal, for any crime what- 
soever wlucb subjects the offender to the loss 


oil Id these 4 m um mtieled 
by vurdicc. 417. S. 98. 

StaTOTU TAKINO AWAT CuaGT. 478, %. 99 

95Hea,|l c. 1. no person found guilty of 
petit treason, murder of wahee prepem^ 
robbing churches, Arc. or persons in th^r 
dweiliDg-house,atiy of the Jkmify being $hmin 
and put ffi feur^ robbing tn or near the high* 
way, burning houses, or baros of corn, nor 
any accestariet to such odendert, shall be ad* 
niitted to clergy, persons in holy orders ex* 
cepted. . ib. 

This statute docs not extend to persons standtng 
mute, challenging, &c. or outlawed, and was . 


ve I' * u- u * jL therefore easily evaded. tl, i.8t 

or nicibcr, except high treawn aiidW ^ ^ ^ 

sucrtlege. . ^76. s. 20] §5. §.89 

But this statute extends not to appeals, nor to 
accessaries before, nor to persons outlawed. 

i5.S.38 

By 1 Edw. 6. c. 12. the above offences and ait 
horse^sUaiert are again ousted of clergy; but 
all other cases of felony shall be entitled to 
clergy in the same manner os before ihu 
1 llcii. 8. 479 

The statute extends to anpeals, persons in holy 
orders, and persons outlawed. 44. s. 35 

The defects of this statute pointed out. 16. 
By 5 and 6 Edw. 6. c. 10. the 25 Hen. 8. is 
revived. iff. 

The question ^ruined, whether this statute 
revives the wflmc of the 25 lien. 8. See. 44. 
By 4 and 5 Phil, and Mary,c. 4. accettariti h^art 
to petit treahon, wilful murder, robbery in a 
d\veHiiM|i|mise, or near the highway, and arson, 
are de|Hpl of clergy. 489 

ntTOis I 


New-created treasons agaimt the king are also 
excluded, without special words, t6. (N) 
Peril treasons seem to have been excluded by 
tlie common law. But by 25 Edw. 3, de dero, 

^ c. 4. it is allowed for any treasons or felonies 
" ytaudiing other persons than the king himself. 

ib. S.21 

The construction also, that intidiatores viarurn] 
and depopulatoret agrorum were ousted of 
clergy, is revived by 4 Hen. 4. c. 2. ib. s. 22 
From tbe above statutes it follows, that all per- 
sons who were intitled to the benefit must, ir| 
not intitled to it, be denied it by some statute 
made since the 25 Edw. 3. i5, s. 2.3 

Wheiover an offence is made felony .^ statute 
li have clergy, unless expressljPpcl tided. 

ib. s. 24 

To oust an offimder from the l^cncfit of clergy, 
the indictment must expressly bring his case 
within the statute by which the privilege is 
tiikeii away. ib. s. 25 

A murder must be laid and proved of malice 
prc}}en$c ; the offence of an accessary before 
must be maliciously ; of a ciitpurse clam et 
secreti h persond ; robbery must be in or near 
the highway, or the offender shall have his 
clergy. ib. 

But with respect to accessaries, words which are 
tantamount in sense, aiid differ only in the 
manner of expression, are sulbcieiit. ib 

Where a statute takes away clergy from an 
offence which was capital ar.common law, the 
indictment need not couclude contra Jhrmam 
statuU. 477 

A statute excludiK the principals from clergy 
doth not tberefaPexcluae accessaries before or 
after. t4. $. 20 

Neither doth a statute excluding the accessaries 
thereby exclude principals. ib. 

Where a statut# excludes those from clergy who 
shall be found guilty of any crime, it sMl be 
coiistro^ to exclude principals only. ib- 
W'faere clergy is allowable, it shall be allowed as 
well to one who stands mute, &c. as U> one 
who » convicted. ih. s, 37 

But a statute taking clergy fnMn.tfaQae who shall 
be found guilty, doth not take it feom those 
who shall stand mate,3cc. 44. a. 28 

But such a statute extends as well to those who 


This htatU 


» restrained to such robberies in n 


dwclling-iiousc ouly us were deprived of cleim 
by the former acts. 483. i..oP 

All indictment or appeal to oust an aodosMityx^f 
clergy, must pursue the substiUM of this 
statute exactly. $4. i. 47 

By 3 and 4 Will. & Mary, c. 9. such persons a« 
wore liefore excluded by Iftirmcr acts, on con- 
viction by verdict or confession, are cxcludeff 
on standing mute, challenging, 4cc. orbcinff 
outlawed. ib, s. 48 

This statiiU; does not extend to appeals, nor to 
felonies by subsequent statutes. i4. a. 49 
By 23 and 25 Hen. 8. principals in Petit Trea- 
son are excluded from clergy upojti. iwiQici- 
ment, &c. Ate. 484: §.50 

Qm rc if Uiey arc not excluded in appeab, ' 

s4,:s.5l, 59 

By 23 and 25 Hen. 8. and 1 F^w. 6. c* 13, 
wilful Murder of malice prepense is ext^ndiad 
,in all exses. ibi s, 54 

It is not excluded in appeals upon chaltoyu^ 
more than twenty. . ib. 

By 4 and 5.Phil. Ac Mary, c. 4. acceiiaries be- 
fore are dkluded as well upon indictmonls aa 
appeals tn all eases, 485, S, 56 

By 1 Jac. 1. c. 8. Homicide by Subbing is (Q3 p» 
eluded ; but those who abet this offence ate 
noU . I 4 . .§. 57 

By 3 and 4 Will. 4c Mary, c. 9 . those indicted! 

Of 
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tiiincM mafUbtttghier are exclt^ded, as wdl od| ** robbing in or near the highways/' are 
. Standii^mute,&c.as on conviction. 485.s. 581 clud^ by 23 and 25 Hen. B. 1 Iraw. 6. c. 
By 8 Eliz. c. 4. L^ceny from the person ofl 12. and 3 and 4 Will. & Mary, c. 9. mA90 
anbdier jtrroily uithout hi$ knawffdge was e]r-|||||o robbery is within these statutes but such as 
eluded from clergy. ib, s. 59 • - • - • - . - . . 

!nija statute does not extend to accessaries either 
before or after. t6. 


Ibis statute was repealed by 48 Geo. 3. c. 129. 

485 

By 1 I^w. 6. c. 12. and 2 and .3 Edw. 6. c. 33. 
principals in Horse Stealing, &c. are ex- 
cluded from clergy. 486. a. 61 

By 31 Eliz. c. 19. all accessaries both before and 
after are also excluded. ib. 63 

By 10 and 11 Will. 3. c. 23. to commit larceny 
in any shop, warehouse, coach-house, or 
* iBtable, prtrofe/y, and to the value of five shil- 
lings, or to aid therein, is excluded from 
clergy. 486. s. 64 

But by stat. 1 Geo. 4. this statute is repealed as 
to privately stealing in the warehouses, &c. 
under 15/., and by 4 Geo. 4. c. 53. clergy re- 
stored in cases above 15/. 487 

iBy 12 Ann. c. 7. to steal from any dwelling- 
house or out-houso^ to the amount of forty 
shillings is excluded from clergy. ib. s. 66 
Apprentices under fifteen years of age who shall 
rob their masters are not within tlie act. 

ib, s. 67 

Pemons outlawed and accessaries are not within 
this act. ib, s. 68 

By 22 Car. 2. c. 5. to steal cloth or Woollens 
from the Buck or tenter in the nighMhne is 
excluded from clergy. ib. s. 69 

4 Geo. 4. ch. 53. clergy ri*.store<L 487 

By 22 Car. 2. c. 5. embezzling Stores to 

llie amount of twenty shillings^®* excluded 
from clergy. 4U8. s. 70 

Clergy restored by 4 Geo. 4. c. 53. 488 

By 14 Geo. 2. c. 6. and 15 Goo. 2. c. 34. to 
steal Sheep, or the other cuttle therein men- 
tioned, is excluded from clergy. ib. 

By 24 Geo. 2. c. 45. to ste;U goods on Navi- 
gable Ilivers lo the value of forty shillings is 
excluded from clergy. ib. 

Clergy restored by 4 Geo. 4. c. 53. 489 

By 26 Cco. 2. c. 1 9. stealing from \’essels in 
Distress, &c. is exeUided from clergy. i6. 
By 23 Ucn. 8. c. 1. 25 Hen. 8. c. 3. and 3 and 4 
Will. 8c Mary, c. 9. Sacrilege, or robbing any 
church, chapel, or holy place, is excluded 
from clergy. ib. s. 72 

It is not sacrilege witliin tliis act, unless the rob- 
. bery be accompanied with a breaking, ib. s. 73 
But by 1 Kdw. 6. c. 12. all persons are ousted 
of clergy for feloniously taking goods out of! 
any churcJi, 5.e. i5. s. 74 

The ofteiidcr may be tried in a different county 
thou that in which the ofTence shall be com- 
mitted. ib. 

Aoobptertes to such a robbery or taking are not 
excluded by any statute/ unless the offence 
amount tp burgiarj/. ib. s. 75 

if tacriUgt is not excluded from clergy 
by the common law. ib. ». 76 

A|| perscKis not in holy orders, indicted of| 


™ is laid “ in or nelr the highway, and tcsi4uive 
put the person robbed in fear.” ib. s. 79 
Ijfl 25 Hen. 8. c. 3. and 3 and 4 Will. & Mai^, 
c. 0. robberies and burglaries tried in a dif- 
ferent county from that in which they were 
committed, are excluded from clergy, if they 
be of such a kind as would have been ex- 
cluded upon a conviction in a proper county, 

490, 491 

There is no need of an entry on record that the 
felony was committed in a different county. 

491. s. 82 

But it is usual to write on the margin of the in- 
dictment, that it is for felony in another 
county . ib. 

What judgment an offender shall receive who is 
convicted of an offence within clergy in tlie 
second county, &c. 492. s. 83 

By 3 and 4 Phil. 8c Mary, c. 4. accessaries^ ^ 
fore the fact in robbery in or near any high- 
way, are excluded clergy. ' ii. s, 84 

By 23 and 25 Hen. 8. and 3 and 4 Will. 8c 
Mary, c. D. to rob any person in his dwelling- 
house, any of the^/hmiVy being witliin and put 
in fear, is excluded from clergy. ib. s. 85 
By 3 and 4 Phil. 8c IVlary, c. 4. accessaries be- 
fore arc also excluded. tb., s.. 86 

By 1 c. 12. to break a house m the 

day-||P|^ and commit Adony therein, imtfj’cr- 
ro/i being wilbin at the time, is excludca from 
clergy, whether tried in Uie same or a difiercut 
county. ib. s. 87 

By 4 and 5 Phil. & Mary, c. 4. accessaries be- 
fore are also excluded. " ib. 

Tlie breaking of a cupboard, door, or trunks, 
8ic. or any fixture only, is not a breaking 
within the act. 493. s. 88 

By 3 and 4 Will, and Mary, c. 9. to take away 
goods in any dwelling-house, any iicrson 
being therein and put in fear, or to aiil in so 
doing, is excluded from cleriry. ib. 

By 5 and 6 ’Kdw. 6. c. 9. persons ^/bund 
of robbing any other in their dwelling-house, 
or any part tliereof, any of the f amity being 
within Uie pnxincts of the same, shall be ex- 
cluded from clergy, whether the family Uiere 
being shall be sleeping or waking. ib. s. 89 
No person Jound guihy of^i^bing any person 
in any liooth or tent in my fair or market, 
the owner or any of* his family lieixig within, 
shall be admitted to clerg)-, whether the fa- 
mily there being be sleeping or waking. 

fb. s. 90, 91 

No robbery is within tliis statute which is not 
accompanied with an actual breaking. 

494. s. 99 

A sojmamer being in the house at the time of 
j'obbciy, will not bring it witliin the statute. t6. 
It is only necessa^ to state, that divert pertdns 
were in the house, without shewing they 
were under any relation to the party robbed. 

494 

^ . By 
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By 3 and 4 Will, and Mary, c« 9. to rob any 
honse in the day-time, any person beiiift there-; 
iiK^r to aid in so doing, h excluded from 
cle^« 494 

Qu^^lft ir accessaries to a rfldiery in a liootli of 
tent are excluded, except it be from the per- 
son of a man. 493 

By 39 Bliz. c. 15, any person Jound guilty mt 
felonious taking away, in the dny-tiinc, money 
or goods to the value of 5s. in any dwelliiig- 
liouse, or the outhouse thereto belonging, al- 
though no perion be therein at the time^ shall 
\»e excluded from clergy. Uk s . 95 

The statute shall only extend to such a felonious 
taking as is accompanied with u breaking of 
the house, &c. ib. s. 96 

A chamber in an inn of court is n dwelling-house 
within this net, ih. s. 97 

A lodging ill Somenet-house ( an old palace or 
IVhitehall^ is not within this net. ib. 

No accessary is ousted of clergy by this statute. 

496. 8. 9a 

By 3 and 4 Will, and Mnry, c. 9. whoever shall 
atiiat another to break any dwelling-house, 
shop, or warehouse thereunto belonging, in 
tbf . day-time, and steal money or goods to the 
yahtf\6^58. although no perMon be therein^ 
shalr^^tKcluded from their clergy, ib. s. 99 
This statute riot mentioning outhouses, an 
ant to such a felony in an outhouse, not being 
a shop, Sic, is dourly entitled to his clergy. 

4; 497* s. 100 

Tlic accessaries before to such a in an 

oubhousff not being a shop, See. ureVRlI enti- 
tled to clergy. iL s. 101. 

But nil principals in any felony within 39 Kliz. 
are excluded from clergy, whether in the same 
or a dilferent county. i7i. s. 102 

By 3 and 4 Will, and Mary, c. 9. wlioever shall 
rob any otlier person, or shall asmt^ bcc. to 
commit such oUeiice, shall not have the bene- 
fit of his clergy. ib. s. 103 

III Burglary the principal is ousted of clergy, 
by 1 Edw. 6. c. 12. if any person be in the 
house at the time of the breaking, and thereby 
put in fear. ^ ib. s. 104 

By 18 Eli/, c. 7. principals in burglary are ex- 
cluded generally. ib. s. 105 

By 3 and 4 Will, and Mary, c.9. accessaries be- 
fore the fact are excluded. ib. 

By 93 and 95 Hen. 8. and 3 and 4 Will, and 
Mary, c. 9. priiwipals in Arson are excluded 
front cier^. ^ t6. s. 107 

By 4 and 5 Phil, and Mary, c. 4. accessaries to 
the fact before, in all cases, are also excluded. 

498. s. 108 

By I Edw. 6. €;« 19. every peer is allowed clergy 
In all cases wherein others are excluded by 
that act, except wilful murder. ib. s. 109 
Therefore peers are entitled to clergy, unless 
ousted by some statute made since 1 p- 
or revived by 5 and 6 Edw. 6. c. 10. ib. 

By the above statutes clergy is taken from the 
offences, but aiders and abettors are not named 
in them. ib. (N) 

Clergy might be demanded by the antient com- 
tnon law as soon as the prisoner was brought 
Mb the bar. ^ * ib. §. 110 


But ever since the reign of Hen. 0. it hoi been 
held ootdemandabletiU after trial* 498.B.110 
And cle^' may now ^ allowed ^ ^ fAe person 
atUhorixed to grunt it, at any time, or under 
^ any circuiAtunces, before execution actually 
done. 499. s. Ill 

The Court might always admit to clergy, with- 
out its being demanded, upon evidence of t^ 
prisoner being a clerk. ^ ib. 

Except the conviction was for sacrilege, or brei^- 
ing the prison of the ordinary. ib. 

The temporal judge is to decide whether the of- 
fence be within the privilegtvand whethei^ Che 
prisoner is entitled to the benefit, ib. s. 113 
How fur the canon law is part of the comrooii 
law. 500 

While the title to clergy depended upon reading 
the rrrjir, the temporal judge over-mled the 
ordinary^ and reco riled fegU or non /rgtf,' ac- 
cording to his own judgment. ib. 

By 1 Edw. 6. c. 19. the necessity of such un ability 
to ready iu the ca&e of a perr, is taken away* 

•6. t. til 

And by 5 Ann. c. 6. the necessity of such read- 
ing is also taken away as to every rommim per- 
son. 601. s. 115 

Anciently, if the ordiiiarv demanded or refused 
his clerk against law, his temporalities might 
be seized. ib. s. fl6 

But since 95 Edw. 3. c. 6. the ordinary is only 
liabie to a fine for contempt of the guare non 
admisit. 501 

In what manner a clerk was to be delivered to 
the ordinary^ and afterwards demaned by the 
common law. ib. 

By 4 13. commonert convict of mur- 

der shuJpSc marked with un M,uiid of other 
felony with A T, on the brawn of the left thumb 
ill open court, before they arc delivered to the 
ordinary. 509. s. 191 

By 8 Eliz' c. 4. persons admitted to clergy, whp 
have before committed any other such offinctf 
and have not been indicted for the same, may 
be indicted and tried for the same, as if they 
had nut been admitted to clergy. 

.503. s. 199, 193 
All persons admitted to their clerf^ shall, not- 
withstanding, be put to answer for all other 
felonies. 504. s. 190 

Since these statutes a conviction for a fdony 
within clergy, and an allowance of it tfiefeon, 
is as much a discharge of all precedent felo* 
nies within clergy (though not of any others) 
as it was before the statutes. w. %. 18T 

A clerk convict admitted to clergy, has by it a 
kind of statute pardon, the same as if be had 
made his purgation at common law. ih. s. 198 
The reasonableness of these constructions de- 
fended. ib. 

The admission of clergy restores the party to his 
credit, and enables mm to be a witness* 

505. U 

QuarCf if a pardon would have this eifect. ib. 
The admission to clergy gives the party a cum- 
city to purchase goods and to retain the praSts 
of his land. tfr* i* Isd 

The lands, &c. which the offender had at the 

time 
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cifBi^Qf ^KMiyi^tioD being thereby vested In ibeSocb eomnMMaone may be granted aoefrtthBfeaiid^ 

m-* j. ■ t 1 . i^ing ihe Petitiuo of Right; provided they are 

founded in necessity, and tiie furtherance, of 
^ Justice. i6. 

I^he king cannot grunt judicial coowisuona^ 
not warranted by ancient^precedents, vide 
• Courts. 

Obimnissioos to seize tlie property or person 
upon suspiciun, without process or indictmeot, 
are illegal and void. 2. i. 7 

All coiumtssioDs must be agreeable to known 
stated torms. 19 

Whether commissions of c^er, &c. do not come 
under the general notion of write. lU 

The form of a commission of the peace. 42 

Whether judges* commissions be determined by 
Uie demise of the king. d, 4 

What cominissiuns of the pence are not so de- 
termined. ch. 8 

COMMITMENT. 

Persons apprehended for olVeiices not bailable, 
or who refuse bail for such oifences as are 
bailable, must be committed. 174. s. 1^ 

A person in the custody of a tneMnger, who half 
not his bail ready upon a habeae corpus to the 
king’s bench, must ho recomniitlcd to the 
marshal. ib. (N. J) 

A justice of the peace may lawfully commit a 
person who refuses to perforin u duty which 
the justice is authorised to require. ib. s. 2 
All persons, as well private as olhcia), having a 
right to apprehend for treason or fel^||||are 
justi|g|.in carrying their prisoner to tN^m- 
inonfibl; except that officers may do this by 
the command oi another, and a private person 
cannot. i&. s. 3 

And it is most advisable for private persons^ who 
may apprehend another for treason or felony, 
to carry him before a magistrate, that he may, 
by such magistratcj be committed or bailed! ib. 
The privy council, or a secretary of state, niay 
commit for high treason. 17o. s« 4 

The question examined, wlietlier n secretary of 
state, not having a power to examine upon 
oath, can have a power to commit. t6. (N) 
Tlie comroqU'law of England knows of no such 
comtnittiog magistrate as a secretary of state. 

ib. (N) 

The several cases in whicli commitments have 
been made by secretaries of state, ib. (N. 4) 
Commitments must be to some prison in Eng- 
landy and regularly it ough^o be to a common 
prison. 176, 177 

By 31 Car. 2. c. 13. whoever shall send a sub- 
ject of England prisoner into Scotland, Ire- 
land, Jersey, Guernsey, Tangiers, or any of 
the Ung*s ^minions abroad, shall be liable 10 
treble coslIf^dOO/. damages, and incur a pne- 
munire. 176. a. 5 

By 14 Edw. 3. c. 10. the slieritfs shall have the 

cus^y of gaols, and employ responsible un- 

der^lfeepers. ib. 1-6 

75. s. 10' ^7 ^ lien. 4. c. 10. none shall be imprisoned by 
' *any justice of the peaoe^ bat only lo tbe com- 
moa gaol. t6. 

The ki^s grant of the custody of prisoners 
conunitted by justices of peace is void. A. s. 7 
♦ JKTene 


kiugi; almll not be divest either by pardon or 
purgation. 605. s. 129 

A' pardon never avoids any precedent legal act. 

ib. 

Porgntion was rather connived at than allowed 
by the common law. ib. 

Those who are exempt from burning in the hand 
shall have the same privilege witliout it, as 
others have with it. 606. a. 131 

After a man is admitted to his clergy, it is ac- 
tionable to call him a felon. ib. s. 133 

By 5 Ann. c. 6. where persons shall be burnt in 
the hand, Ac. the judge may also in his discre- 
tion commit the oiTeiider for not less than six 
months, nor more than two years, to the house 
of correction, &c. ib. s. 134 

By 19 Geo. 3. c. 74. persons convicted of felony 
within clergy, and liable to he burnt in the 
hand, may, instead such burnings be ordered 
to pay u moderate fine, or to be publicly or 
.privately whipped, but not more than three 
times. 507. s. 135 

Such whipping, &c. shall have the like effects 
and consequences as burning in the hand. ib. 

But this act shall not abridge the power of the 
Court to imprison convicts for manslaughter 
for one year, nor any of the powers or punish- 
menta given by 5 Ann. c. 6. ib. 

CLERK OF THE CROWN, ASSIZE, AND 
PEACE, 

In what manner tp certify the conviction or at- 
tainder of one admitted to his clergy, in order 
to oust him on a demand of it a second time. 

474 

CLIPPING. 

See Coin. 

COIN. 

By 0 mid 7 Will. 3. c. 17. whoever shall convict 
a counterfeiter or clipper of the coin, shall 
have 40/. &c. 132. s. 35 

But this reward abolished by 68 Geo. 3. ch. 70. 

136 

B, 15 Geo. 3. c. 38. whoever shall convict 
Munterfeiiers of the gold, silver or copper 
coin of tbe realm, shall have 40/. for the two 
first, and 10/. for the two. lost ofiences. 133 
Burthis is abolished bjr38 Geo. 3. cli, 70. 136 

COLLATER^VL. 

See Issue. 

COLLEGE OF PHYSICIANS. 

See PuYsiciAKs. 

COMMAND. 

See Accessry. 

Cqmmons of counties in the reign of Edward 
tbe Third were equivalent to freeholders. 


COMMISSION. I 

Xte court of the constable and marshal may be I 
boMen by commissiotiers. 17. s. 14 
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None onn dnim e prisoner u e fmochwe unless, 
he have also a gaol delivery 476. sV7 

By 6 Geo. 1. c. 19. justices ouiy comimt vagrants 
aod other criminals either to the cointtion 
g^l or to the house of correction. 177 

An offender apprehended in one county for a 
crime committed in another, m»y be brought 
before a justice of the county where the of- 
fence was committed. i6. s. 8 

But it seems the stronger opinion, that such an 
offender ought to be carried before a justice 
of the county in which he is taken, &c. ih. 
An offender may be committed to the next gao! 
wliere he is taken, whether in the same county 
or not. i 5 . 

By 23 Geo. 2. c. 26. and 24 Geo. 2. c. 55. an 
offender may be apprehended in one county 
for an offence done in another by virtue of the 
warrant being indorsed. ih. 

If it l>e a bailable offence, he may be bailed hy 
a justice of the county in wliich he is appre- 
hended. If it is not bailable, or he cannot 
iind bail, ho shall be carried back into the 
• county from whence the warrant issued, and 
there be either committed or hailed. ib. 

If a gaoler refuse to take the charge of a felon 
from a constable, the town shall keep him till 
the gaol-delivery. ib, s. 9 

No one, without special reasons, can justify the 
detention of a prisoner out of the comiunn 
gaol. ih, 

Pra^pe seems to have authorised a coimnitineiu 
t^Kniessenger for the purpose of jMiveyini; 
him to gaol. Ip at 

By 31 Car. 2. c. 2. no person in custody upon a 
criminal charge, shall be removed from suc*h| 
custody unless by habeas corpus^ or other legal j 
writ, except where the constable is currying 
him to the cotninon gaol, &c. &c. 176 

hy t h 3 Phil, and Mary, c. 10. every justice of 

I jteace upon a charge of manslaughter or fe- 
oiiy, shall, previous to commitment, take the 
examination of such prisoner, and the iiifur- 
inatioii of those that bring him, respecting the 
fact and circumstances, and within two days 
after shall put as much thcreoLgii may be 
material to prove the felony into writing, and 
certify the same to the next gaol-delivery. 

178. s. 11 

The justices shall also bind the witness to 
appw and give evidence &c. ib, 

A justice cannot detain a prisoner an unneces- 
sary length of under pretence of further 
examination : itro said, three days is a rea- 
sonable time. ib, 

A CoMUiTM£NT must be in writing, under hand 
and seal, expressing the magistrate’s oihee 
and autliority ; the time and plaOa at which it 
is made, and be directed to the gaoler. 

179. s. 13 

It may be made in the king’s name, or the name 
of the person who nuues it, or it msy be 
merely tested by him. s. 14 

The usual clause in a commitment desiring the 
gaoler to keep his prisoner in safe custody, is 
merely admonitory. i6. s. 15 

A oommitment most set forth the crime alleged 
VOL. ir. 


«* 

against the paHj with convenient cerlatatjri 
or he may be diadiarged upon koheet corpus. 

I So also he may be bailed if the offence be loosely 
i expressed. ’ 

Coiiimitments for high treason, or felony in ge- 
neral, are good. 

It is safe, but not necessary, to set forth that tho 
party is charged upon oath; for where the 
magistrate hath jurisdiction, the legality of 
his warrant docs not depend upon the truth 
or falsehood of the information on which' it is 
grunted. ib, s. IT 

Every mittimus must have a lawful conclusiou. 

180. s. 18 

What bhall be said to be a lawful conclusion, ib. 
By 3 Jac. 1. c. 10. persons committed to goal 
by justices of the peace shall bear their own 
charges, which shall be levied by distress upon 
their goods, A'C. 

By 27 Geo. 2. c. 3. if the offender shall not have 
wherewith to ilefray tho charges of his com- 
niitinent, the justice shall order the treasurer 
of the county to defray the same. ib, s. 20 
In jMidd/essje the expenses of conveying a pri- 
soner to gaol shall be paid by the overseers of 
the poor of the parish where the |)orsoti was 
apprehended. 181 

By 3 lien. 7. c. 3. every sheriff or gaoler shall 
certify the names, Ac. AuC. of their several 
prisoners to the next gaol-delivery to be ca- 
lendared. #5,8.21 

A prisoner lawfully committed cannot be dis- 
charged hilt by the king; or hy the grand jury 
indorsing i^'Horamus; or by acquittal by ibe 
trial juryi or on proclamation by the giiql- 
, delivery. * ib. 

But 11 person committed upon a suspicion which 
afterwards npfiears to be gruunciless, may be 
iaw'fuily disclKirgC'd, #5. 

COMPUTATION. 

Sec Year anu Day. 

CONCEALMENT. 

! iS^e Couar Lebt. 

CONFE.SSION. 

How far those are excluded from bail who shall 
appear guilty by confession. 150. t. 40 

By 5 and 6 £dw. 6. c. 11* and 7 Will. 3. e. 3. 
high treason must be proved by two lllwful 
witnesses, unless the party without violence 
confess tlie same in open court, 352. s. 134 
These words mean a confession upon the ar- 
raignment of the party. 353. s. 110 

If a prisoner pleads or confesses, he,shall not be 
treated as one who stands itiufh if he be 
afterwards obstinately silent, but shall be 

tried or condemned. 459. s. 4 

An express coi^euUm is, where a person di- 
rectly confesses the crime, which is the highest 
conviction that can be, and may be received 
after not guiit^^ notwithstanding the repug- 
nancy* 466. 8. 1 

A confession of an indictment of trespass estops 
the defendant to plead not guilty to an actioa 
for tba same trespass. sA s. 9 

8 B Qumro 
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(jifueref whether a confession of a capital crime 
will estop not guilty to an appeal for the same 
offence. M6. s. 2 

Judges will not record a confession which pro*^ 
bably proceeds from fear^folly, or ignorance. s6. 
An implied eonfmion is, where a defendant hi a 
case not capital doth not directly own his 
guilty but in a manner admits it by yielding 
to the king’s mercy. ib. 

The effect of an implied confession. ib. 

No confession whatever before final judgment 
will deprive the defendant of taking exceptions 
in arrest of judgmenty to errors on the face of' 
the record. ^ 467. s. 3 

Before the statute articuli cleric clergy was re- 
fused to those who confessed themselves 
guilty. 470. s. 3 

By the constretion of articuli cleri clergy was 
allowed to such as confessed on arraignment. 

ib. 

A statute which ousts clergy from those who 
shall be found guiltyy extends to those whose 
Confession is recorded. 478 

The party’s own confession is the highest con- 
viction. 502 

A confessioiiy whether upon examination in pur- 
suance of 1 and Ph. &. M. c. 13. or on a bail- 
ment or commitment on 2 and 3 Ph. & M. 
c. 10. or by the common law, or in discourse 
with private personsy tnuy be given in evidence 
against the party confessing, but not against 
others. * 594 

The identity of the examination must be proved 
before it cun be read in evidence. 595 

Confessions obtained by the flattery of hopey or 
extorted by tho impressions of fipar, are not 
admissible ill evidence. ^ ib. 

All acts and facts which arise in consequence of| 
even an extorted confession may be given in 
evidence. ib. 

The statute 7 Will. 3. prevents a confession ofj 
high treason, unless in open courty from having 
:r the force of a conviction. 596 

A confession must be taken all togethery and 

not by parcels. ib. 

CONSENT. 

By 6 Rich. 2. c. 6. if women after ravishment 
consent to the ravishers, they shall forfeit 
their estatesy 5cc. to thcgjjllxt of blood. 244 
The consent of a woman under twelve years of| 
age is considered as the consent of one under 
the years of discretion : and therefore such a 
female consenting shall not lose her lands, 

246. s. 69 

It is not co M tosive evidence of consent, that the 
woman liWi with the ravisher, and bore chil- 
dren to hiniy if during the whole tiroeshe-was 
under his coercion. ib. 

CONSERVATORS. 

Conservators of the peace were by the common 
law eitlier ejc ^cio, or by commission. 38 

The king pniicijm! conservator, from whom 
all authority of this kind is derived, ib. a. 1 
Neither dukes, earls, nor barons, are conserva- 
tors. ib. 


'ne lord chancellor, keeper of the settle the lord 
^igh steward, the lord high constable, the 
judges of king^s bencl^ and master of the 
rolls, are conservators. ' ib. a. 2 

But neither privy counsellors nor secretaries of 
state are conservators. - ibi 

The justices of every court of record arcKSon- 
servators within their respective precinetk. ib. 
Every sheriff and coro^r is a principal conser- 
vator within the coujlly- 

So also is every high and petit constable within 
their respective limits. ib. 

There were also, by the common law, conserva- 
tors of the peace by* tenure.- ib. a. 7 

Conservators of the peace by election were 
chosen by the king’s writ. ib. s. 9 

Extraordinary conservators of the peace were 
also appointed in times of danger. 40. s. 12 
The power of conservators.^ 38 to 40 

CONSTABLES. 

See Arrests. Bail. Commitment. 

Constables are officers originally instituted by 
^le common law, and were not first appointed 
by the statute of Winchester. 98. s. 33 

The object of their office is the preservation of 
the j>cace, and therefore they are authorised to 
arrest felons, and all suspicious persons, and 
to suppress affrays. ifi. s. 34 

Their duty is to present all offences iuquirable 
in the torn or leet. , ib. 

The con(||ble is the proper officer of the jtilticc 
of thd^eace ; and bound to execute his war- 
rants. ^ ib. 

Hie office of constable is w'holly ministerial, and 
no way judicial. ib, ». 36 

Upon .special cause a constable may appoint a 
deputy. 99 

By 1 Will. & Mary, c. 18. Protestant dissenters 
*r elected to the office of constable, who scruple 
to take the oaths, may appoint a deputy ' 
Both high and petit constables are to oe uhosen 
and appointed and sworn in by the sheriff in 
Ills torn, ib. a. 37 

A custom o(||^using constable by either the torn 
or the decenary is good. 99. s. 37 

The court leet has this power of common right. 

" Ik. 

Queercy if a custom to serve the office by turns is 
good. 100 

The sheriff of the tom, and steward of the leet, 
having power to anpoint cgpitables, have also 
power to remove mem. ib. s. 38 

A sworn attorney, or rather officer of the emits 
at Westminster, may have a writ of privilege 
to excuse bjm from serving the^ office of con- 
stable. m , ib. a. 39 

And no custom whatever can be pleaded against 
this privilege. ^ t6. 

Practising barristers, and servants of membera 
of parliament, have the same privilege. ib. 
An alderman of London is not compdlahle to 
be a constable. tb. s. 40 

A captain of the king’s guards has no privil^^ 
of exemption from serving the office jof eon- 
stable against a special custma. s. 41 
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A practUing phyaidaii shall serve the Jurtices had power to nominate and swear con- 


tronstahle. ~ ^ ^ lib| 

But perhaps both the captain and physician 
may be relieved by the king’s bench» if chosen^ 
where there are audicient besides, and no| 
^ special custom against it. ih, 

a custom cannot exempt fit persons from 
serving tlie office. ih. 

A tenant in {tniieni demesne is liable to serve thei 
office. ^ ih, (N), 

By 5 lien. 8. c. 0. the wardens and fellows of) 
the company of the barher^surgeons were ex- 
empted from tlie office of constable. 101 . s. 42 
By the equity of this act, ami by custom, all sur- 
geons are allowed the like privilege, ih, s. 43 
By 18 Geo. 2. o. 15, which divided the suratons 
from the barbers company — all freenu'ii of the 
corjioration of surgeons shall be exempted 
while they practiscK ih. 

By 32 Hen. 8, c. 40. the president and fellows 
of the college of physicians shall not lie chosen 
constables t'li London^ hic, ib, a, 44 

Jpiis act does not extend to any other phvsiciaiis. 

'' ih. 

By 6 Will. .3. c. 4. regular bn.d apotheearics are 
exempted during their practice. ih, s. 4.'> 
By 1 Will. & Mary, c. 18. i*rotestant disseiiling 
teachers are exempted. itf. 

By 10 & 11 Will. 3. c, 23. lh<»se who convict 
burglars or shoplifters shall havt* a certificate 
to dbcharge theni from serving the ol!it:e. 

102 

By 31 Goo. 2. c. 17. persons at or abov( 
of age arc in Westminster eMMiipteif 
office. 


jn years 
om the 
ib. 


( ONSTABJ.K and MAHSHAL. 
jXlie office of high constable of Kiigland was an** 
th'iitly hereditaty. 11. c. 4 

I But sin<;(^ tlil^ reign of Hen. 8. la* lias only boon 
ap|H>inti'il pro hac vtee. ih» 

|Tlie history and aiilieiii juii^diclioii of the COfi- 
slahle. ih* 

A voiniger brother of the Trinity-house is not, rwlTlie history of the aiUient marshals. ib, 

■ lebyjBy 8 Bich.2. 0.5, no pleas ctMiciTuing tho 


A naturalized foreigner excluded from offices of| 
trust, is then by rendered ineligible to the of- 
fice of constable. ib. 

A college barber of Oxford seems exempted from 
this offici*. ib. 


orleet. 104. s. 50 
By 13 & 14 Car. 2. c. 12. if any constable, &c. 
shall die or go out of the parish, any two jus- 
tices may make and swear a new one, until 
the lord shall bold a court, or until the next 
scissions, who shall approve of him, or appoint 
another, &r, ^ 

The justices in .sessions may dischargfC a consta- 
ble niter tJie expiration of a year, OM put ano- 
ther in his place, until Uie lord shall hold^ a 
court as aforesaid. ib- 

But the satsions, by this .statute, cannot discharge 
constables r^cilm and sicorn in ut the leet. ^ 

ib* (N. 5> 

All appointment by the sessions ** for a year, or 
until others are clioseu” is not good : die sUi- 
tuie must Im^ strictly }iursued. ifc. 

Tlie sessions, upon this statute, have no^owor 
to appoint a constable, but upon the default 
of the leet. ih, 

Tlie king’s beiu h will grunt a ^uo n'ltrranlo 44- 
gainst a constable elected at a vestry, and 
sworn in by the st'ssioiis. t6. 

A constuhl^ &c. may tqiprchenil u )iersoii ex- 
posing a child ill the streets, tkc. 120. s* 10 
wiieie in making an arrest, they need not shew 
their w at rant. 135 

111 what cases they may execute a warrant out of 
tlu'ir own precmcl.s. ib, s. 30 

IMiethcr they have power to commit or biiil 
those whom they have arrested. 140, 146, 174 


^uejy^ exempted from the office of constable by 
theMBharters of that fraternity . ib. 

In what manner a persoti chosen may he pu- 
nished for r(4iisiiig to serve tho office ; ami 
how the iiidictineiit must state tb||offeiicc. 

~ ib. Si. 48 

Tlie king’s bench may award a mandamus to an 
inferior court to swear in, restore, or dischargcf| 
a person to, of, or from the office of constable. 

103. s. 47 

A constable is tlie principal peace-officer ; and 
it is necessary ffiat every vill should be fur- 
nished with oner ib. s, 69 

Justices may not only swear c:oii.'«tables chosen 
at die tom or leet, hut may also nominate and 
swear constables on neglect of (he sheiitfs or 
lords 0 ih. 

Justices also may displace constables so nomi- 
nated and stj’oi n. ih. 

Ofuere whether the sessions may not swear in a 
constable unduly rejected by the steward of a 
leet ih, 

A nngle justice may swear in a constable chosen 
by the leet. 104. (N. 4) 

In all eases of necessity justices may chuse anv 

number of constables. ih. 


com- 
mon l.iw >h:ili be heard or determined by tbe^, 
coiistuhlc and murshul. 12. 8. 4 

By J3 Kich. 2. c. 2. the c-onstablvs shuti have 
cogni/anct* <onti:icts liMichiiigdfwIs of arms 
and war out of the* realm, ami i>f Uiings touch- 
ing war within the realm, not cognizable by 
the common law. ih* s. 5 

If the coiisuble exeqad ihi.^ jut isdiction, die party 
grieved shall huvew j^rivy seal dir(|Cted to the 
constable to .surcease hi.s pieu until it be dis- 
cussihI in the council. 13 

By 1 Hen. 4. c. 14. appeals of things done out 
of the rcidiii shall be tri^ by the constable. 

How fur the court of the con.stabli8wnd marshal 
hadk cogniiuitice of points of honour in general. 

ib. s. 7 

\Vhcdier this court can punish private persons 
for marsludling funerals. ib, s. 8 

Whether this court can be holclcn by die lo^ 
marshal alone without the constable. ih* 

Whedier this court can fake coguizi|g^ce of tre^ 
son. ih^ 

In what manner, and V>y what law the court of 
the constable and marshal proceeds. ih. 

3 B 2 U 
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It is aoesdonsd/ whether an infernMilioii may] 
not be brought in tUs court by the atlomey* 
^neral. Wtait2^ 

Iw courts if it exceed its jurisdictioii^ may be 
prohibited by the courts of common law. 

iks.,tZ 

This court, upon urgent necessity, may beholden 
by commissioners, without ti^ earl marshal. 17 
Hie lord high constable of England is by yirtue 
of his office a conservator of the peace. 36. 8.2 


^ CONVIOTIDN. 

establishes the gtnlt of the offender, 
a^,' by destroying the probability of his inno- 
cence^ raoderar hi^ incapable of being bailed, 
V except Wtbe sob^viOr discretion of the hihg’s 

bdiX — 

, CONVICtS. i. 

A’ 

See CiEnaT. TjtAvspiHtTATxair. 
COPY opfljDiirraiBNT. 


CONSTRUCTION. 

See Statvt^^ 

♦.coNpiaifii^. 

Every court of rgcord may impose reasonable 
on all such ds shall ^ guilty of con- 
teiiis^in the face of the court. 4. s. J5 
, It is* id that every such court except Uie court 
leet, may also imprison the offender. 5 

It is a contempt to use ^probrious language to 
a judge ; or for an omeer to refuse to do his 
duty. , 4 

The sneriff, in his tom, may 6ne for gpetemptbOB 
And this fine needs no other affeerement than 
the judge's order. 95. s. 10 

A commitment by the chief justice, without shew- 
ing any cause whatsoever, shall be intended 
to be for a contciniit. 149 

Persons committed^for contempts are not bail- 
able. 149,161,107 

An attachment isgnintable against persons guilty 
of contempt. 206. s. 1 

A contempt in the face of the court, or by con- 
fession on oatl^ may be immediately recorded, 
and the offender committed pnd punished 

206 

Qn a COjdtempt, complained of by affidavit^ the 
court, will cither order Uie offender to answer 
It, or, make a rule to shew cause why an at-J 
. tachment should not issue against him. ib. 

^If contempt be of an exorbitant nature, af- 
. lectifig tliG court itself, tliey will grant an at 
^chmCnt in.the first instance. i6» 

In what manner the offender may purge tlie of* 
fence in answering interrogatories. 207 

Where a ^leriff shall be in contempt for not ex- 
ecuting b writ, &c. 206, 209 

III what instances the n^Muduct of attornies 
t shall -be considered us^ilntcmptuous to the 
court. ^ 210,211 

How far jurors may be punished for contempts. 

' ^ 212.216. 

Ilow fhr tho conduct of inferior judges sliall be jThe form of tiie writ tor the olectipn of m coro- 

sA s. 6 


By the common law it was always denied in 
treasoh and felony. ^ ** 

Pn a legal exception being taken, Cmixonrt will 
grant a copy of so much of the indictment as 
relates to the exertion. * » 

The court will grant a copy of the heads of an 
" indictment, so as to ena|M a prisoner to frame 
a plea in bar, &c. to tnecharge agmost him. 

t6. 

By 7 Will. 3. persons indicted for high treason, 
except counterj^itihg the coin, &c. &c, shall 
have a true copy of the whole indictment fiy(|[ 
days before their trial. t61 

This roust be intended five days before his or- 
raignmenif Because the prisoner pleads in- 
stanter upon his arraignment. ih. 

By 7 Ann. c. 21. copies of all indictments for 
high treason, except, &c. shall be delivered to 
tlie party indicted ten days before the trial in 
the presence of two witnesses. ' ibm 

Lord George Gordon’s the first trial upon this 
act after it took effect. 556 

CORONERS. 

Coroners were formerly the principal conserva- 
tors of the peace. « 73 

They are of e(|ual antiquity with the sherifis. ib. 
Coroners are either virtute officii, or by charter, 
or by election. 

By the stnt. West, they shall be chosen ArwAh 
all shires, of the most sufficient wno 
shall best attach the pleas eff' the crown. ib. 
It is no good cause to remove a cqfbner that he 
is not a ^ight. ih. 

By 14 Ed^^3. no coroner shall be chosen, un- 
ip less lie have sufficient in tlie cognU to answer. 

74. s. 4 

Coroners are elected by tlie freeholders by. virtue 
of tlie kin^s writ issuing out o( and after- 
wards returned into the^angpiy. ib. s. 5 
Therefore their authority do» not dctennine bv 
tlie demise of the king. * < lO. 

^ - A* _ 


thought 
Ih what' 


It emu 

casS 


teinptuous of Uie superior courts. 

217 

barristers may be punished for 
contempt. ^ 219 

Gaolers may be guilty of contempt, 3tc. ib. 
Peers pf the realm are punishable fo contempts, 
&c. So 

The mqst remaricable instances of contempts, ib. 
Where persons are pi^ishable for contemptuous 
• wor^ or ijvnlini^’d^^noeming courts. 221 
Of coniein|il8 umimm tmd awards of the 
coiufcr ^ , . ■ ' 223; 


anei^^ted by virtue of th& wiU^ shall 
om Sthe sheriff lawfully to execute his 


iier. 

The coron 
be sworn ] 
office* ^ 

If he is tQsufficient«to pay his finm, iic. the 
. couniy, as his superior, shall answer ftw him. 

tf^s.8. 

By 28 Edw. 3. c, 6. all coronpie of oouufies 
sliali be chosen ^y the^ fceehoMeis at fiill 
.county court. t5.s*9|uidlO 

The king may claim the figpdbjee.of i 
Oihopisre hf ptasaipmm. And 
^ may 
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naty claim it bpr (jraiitf fimn the crown. Mo 
snl^tcmolaimitby imtcripUoiii 
Coroners may be dischai]^ by the de ee*! 
romaiart e^ommauh for want of lebore to ea^ 
ecuce their office; ,or by beif^lUbosen «er- 
; or for not having sufficient piQOterty ; 
mPfor bodily infiflidty^ or .old age ; and per^ 
hiqn for following a trade. tb % 12* 

Tins wiit recites the ca^ of his discbai|p^Wd 
then commands to cbtise another. 

The issoing'of this writ is in the discretion of| 
the ooiut of chancery ; and the dt^fendant 
must bsM notice oC. the application made for 
it. • ’ ib. (N) 

The power of the old coroner is tpso facto extin- 
tinguished by the clectibn of a new one by the 
freeholdern. * ib. (N*) 

The old coroner controvert Uie truth of the 
suggestion upon which a w*rit dc coromtore 
exonerando is obtained by a coniixiisbiou from 
the chancery , and on disproving it be shall not 
be reipuvedy or if removed^ restored. 7f* 

A coroner may inquire of a felony commitletil^n 
the anns ot the sca» and on the sea between 
high and low ivntcr mark when the tide is 
out. 7(3. s. 14 

The coroner has itirisdiction on board a vessed 
lying in a harbour, to take lui inquisition of 
jtlo de se. ib. (N) 

Ilow far a coroner of tlic county may iiiternied- 
die with offences done wuhin the \erge of] 
the court, and rice vt rsa, tb 

Tlic statute de officio eoronatorit nxMted, winch 
describes, verv circuinstuiitinllv, the inaiiticr in 

• t .1 • _ ^ 1 It ^ 1- * • • ^ 


Itfkfdmmtrnttthabad by the coroner, an ai>- 
'‘<|niiry shall be mede hf Justices, Sec. on the 
testmoiiy of witnesses. 80 

Neoeeeii me an tnqiiesb on view, in any case, 
bus tihe eoroner. * ib. 

Tbe'ktf^ bench wUl refuse to file a coroner^s 
inquItiricNi, ff/on an affidavit ejT the proceed- 
ings, it appeaciffo have been imp^^ 

It is not necessai^ that the tdeat and the 

turn ihould be both taken at the same |^Ce. 

8t. s^ 25 

A coroi A has np power to inquire of anyr accee* 
saries to a fem|jy the fact. Hb. s. 26 

A coronet iimy mjfiiire of accauariet befbre as 
well as of princifMib, "and aHo whether they 
did fty for the offence; for which Jtighi they 
forfeit all their goods and chattels. ^ ib. 
The coroner ought also to imjuire iullif||pie eir^ 
rumstanccs, and of the tiling which caused 
the death; and if it ftapponed from a brid 
&c. being out of repair, the town shall 
aniercccL ** " tk s. 28 

A coroner who is remiss in doing his office on 
' * being Seat for, shall ho amercod. ib. s. 29 
By 3 Hen. 7. c. 1. the coroner may inquire if 
the township have been negligent in not ap- 
prehending a murderer; and if the coroner b« 
remiss, and not make inquisition on tlio dead| 
body, iiu sliail forfeit i6|| 

An inquisition by justices, on tho default of the 
coroner, inubt he done openty, or it shall be 
qiuishecl. 1^, (N. 8) 

A coroner wlio impobcs on liis jury may be com- 
mitted. ib. (N. 9) 


which the coroner bhall take mi inquisition onBy 3 Hen. 7. c. 1. coroiicm shall certify their in* 


death. 78 

This statute is only in affirmance of tho common 
Jaw, and therefore the coroner shall still take 
inquisition of such ns die,&c. iii gaol, although 
;ihis is not directed by the act. 79. s. id 

Insufficient if the inquisition state that it was 
tsOffin by the oaths of iaeefu! persom if the 
county f although the act c)irocts it to be by 
the oatbs of persons of the next adjacent 
towns. ^ 80. B. 22 

It roost appear at what placc^ and by what jurors, 
baname^ the inquisition was taken, and that 
tney were sworn, and pt rhapsp that they wore 
of the aett towns, &c. ib. 

The coroner has no manner of to take an 
inquest of deatlMvithout a rSm of the body. 

« Ipf tb. s« 23 

« If a dead body be buried, or suffered to potrify, 
belbro dip coroner ha^ taken his view, the 
ofl^der shall he amerced. ib. 

And ft is indictable as a misdeoffipaour also. 

ib. (N. 5) 

The coroner, within convenient ume, may order 
a buried body to be taken from the grave in 
order to take his view, where it has been 
eidier omitted or insufficient, or where the 
first inquieition is quasl^. 80 

But this must be by ord^ of the kingVi bench, 
who will exercise their discretioii upon the 
time sHiieh fm cboeed sobsequeat to the in 
^ ^ tP.(M.6) 


quisitions to the next general gnql-deliveiy. 

' tb. s.,30 

By 1 & 2 Philip and Mary, c. 13. coroners rfiall 
take the de|K)sitioris of the witnesses iu writp 
ifig, and hind tlieni over to appear gt die next 
gaobdelivery, &c. &c. 02 

By 1 Hen, 8. c. 7. if any coroner shall hot dm 
Ins office himself, he shall forfeit 40s. ib. S. 32 
By 25 Geo. 2. c. 29. coroners convicted of ex- 
tortion or neglect of duty shall be amerced 
and displaced. ib. S* 33* 

Anciently, the coroner’s jniy, on acquitting a 
defendant, were obliged to find who did com- 
mit the fact ; iHh now generally find that it 
was done by peffiiis unknown. 83 

The high credit which the law pays to a coro- 
ner's inquisition. 88, 89 

Whetlier coroners may take inquisirion of other 
felonies than those of homicide. 83. s. 33 

By 4 Edw. 1. the coroner may in||||reorfroa«aro 
trove, and of royal fishes, as sti^floiis, whales, 
&c. 84. s. 36, 37 

A coroner in the county-court may receive an 
appeal of any feloay or mayhem, upon pledgee 
to the sheriff to prosecute the suit. t6. s^ 39 
But the sheriff must be present to receive (he 
anmter roll, or the app^ is not well received. 

A coroner cannot receive an a|fpea] for an ^ 
fence eomnutted out of bis eounj^. " Ak s. 40 
A coroner may reottve the appeal ofm approver, 

or 
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or toke the eonfesaioo of a leloiijr done in aoj 
' coanty.> 84. a. 40 

Before Magna ChariOf coroneraihiight tty of> 
fenders aa well os receive accusations a^nst 
them. ^ 85. a. 41 

But now no alieriiFy constable, corcmer, or other 
baililT of the king, shall hold pleas of the 
crown. ib. 

The coroner may award process on appeals, till 
ibe exigent. ^ 85 

And quare if he may not proceed to outlawry, ih. 
An appeal may be moved from the coroner by 
eeritorari into either the king^s bench or chan- 
cery, directed to the coroner "^and sheriffs but 
not to the ^riff only. ' ' ib. 

The coroner mhy receive the uj^al of an ap- 
prover without the presence ffWke sherilF, and 
' may award process thereon to outlallly, ex- 
ceptjfe a fordgn county. ib. s. 43 

Tlio coroner may record the confession of the 
breach of prison of a*felon, &c. &c. ib. s. 44 
Before 21 Jac. 1. c. 28. which abolishes the plea 
of sanctuary, he might take an objuration. 86 
The law concerning sanctuary and abjuration 
explained. ib. 

The judicial act of one coroner is of equal force 
aa if all the other coroners had joined in it. ib. 

f ut ill ministerial acts nil the coroners of the 
county must join. ib. (N. 12) 

y itat. West. 1. c. 10. no coroner shall demand 
or take any thing from another for doing his 
otfico. ib. s. 46 

By 3 Hen, 7. c. 1. coroners upon every inquisi- 
tion on view of u dead body shall have 1 3s. 
4d. ib. s. 47 

By 1 Hen. 8. c. 7. coroners shall do tlioir office 

without any fee. 87. s. 48 

By 25 Geo. 2. c. 29. comners for every inqiiisi- 
don on view of a body not dying in gaol, shall 
have 20s. and also Od. fur every mile they shall 
travel, over and above the 1 3s. 4(/. above 
uientioned, to be paid out of the county rute^; 
find for every inquisition of a body dying in 
gaol| such sum, not exceeding 26s., os the 
quarter sessions shall direct. ib. 

Tills act only extends to Ci»ronei*s of counties, tfr. 
A coroncr^a record of an abjuration, or confes- 
sion by an approver of felony, or of prison 

breacli, cannot be traversed. 88 

But the circumstances inquired of by 

witnesses, to inform th^conscicnce of the 
. judge. ib. 

The coroners record of an escape cannot be 
traversed. ib. a. 53 

The corotiei^s record of a flight found cannot he 
traversedjWor Uio consequent forfeiture con- 
trottled b^Kny subsequent finding of the trial 
jury. quare. ib.s. 54 

The coroner*8 n^rd of jelo de se, being moved 
by certiorari iplo the kiiig*t bench, may be 
traversed. 89. a. 55 

JXbe coroner posaesses a mmUterkU office as the 
sheriff's suDstitute» &c. &c. ib. (N. 14) 
what occasions Tie shall execute writs in- 
stead of the ^riff. ^ Ik.; 

if a ottooer taka an iuqiiiifitaou corruptly, a. 


fnelim inquire ndum shall issiie Co commisMOii- 
ersf^who shall isxanriiie the fact by witnesses. 

89. a.r 56 

But where a coroner^s inqiusition is quashed for 
defect of form, the coroner shall again take 
the inquisition. . v. t6. 

Hie chief justice of the king's bench is tiitf su- 
preme coroner all over England. 10^ notis 

qfds. 

See Certiorari. Inform atioit. 

s 

For costs on an information. 380 

counsel! 

In what cases counsellors are liable to an at- 
tachment. 219 

If a prisoner indicted of felony offers an excep- 
tion to the indictment, IffTany error respect^ 
ing the grand jury, he shall have counsel as- 
signed. 300. s. 29 

At corntuon law, no counsel shall be allowed 
a prisoner, whether peer or commoner, upon 
the general issue, upon aii indictment of trea- ' 
son or felony, unless some point of law arise 
proper to be debated. “ 554 

This rule of I aw. defended . ib. 

Counsel are allowed in an appeal. The reason 
oTit. 555 

The court will assign counsel where it is doubt- 
ful if the facts proved amount to the crinie 
charged ; or whether the withesses be legally 
admissihlc ; ur the jurors be lawful jurors ; or 
the indictment, process, &c. erroneous, ib.s.4 
But the prisoner must propose thq point ; and 
the courts will judge whether it is of sufficient 
importance tt> require counsel, ib. 

Any on<i may ho counsel for n prisoner, without 
assignment, for mutters collateral to the point 
in.isliUe, as ti|| pleading a fiardon, assij^n- 
ing error to reverse outlawry, or any spemal 
inatK^r. ip. m% 

On the trial of a peer, if a question ariii^co^ 
cerning parliamentary proceedings, the lords 
will not permit counsel to argue iu ib. s. 6 
An amicus curia may inform the court of any 
error in the record. ib. s. 7 

A counsel cannot assist a man in prison for n 
capital crinie, and prepare him for his trial, 
without lieiog assigned by the court. 556 
By the indulgence of the court, counsel may as- 
sist prisoner^oth in prison and at the bar. 

But tfi strictness they ought wt to ii|terposc in 
matters of fact. ^ ib. 

Nor ought prisoner to have the assistance of any 
papers drawn by counsel. m. 

Alter counsel Rre assigned, they cannot be dts- 
chaiged wi^iout tlie prisonei^s coosent. ib^ s. 8 
The court will frequently add more counsd to 
those first assigned. t6. 

The court cannot assign a king's counsel to an 
appellee. i5* a. 9 

A king’s counsel may be either for or against an 
appellee. t5. 

By 7 NVill. 3. c. 3. persons accused of higb^rea- 
. son 
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MO, wberobf corraption of blood ensues, te. 
or for.mUpnsion <h such trqpou, muy jpake 
JuU d^ence counsel, not exceeding two, 
who shall be assigned bj the court on the 
piisoaer’s desire, have free acoess to him 
a^-ail seasonable hours. 556. s. 10. 

A qililtiou has been made (by Bcllbr, Jicsrice), 
whether the requmt of counsel ought not to be 
made by the prisoner tit ]?enon, ib. notis. 

kf any person be outlawajA^or such treason, and 
after take his trial, hSKiall have the hciicfit 
of the act. t5. s. 11 

lly 90 Geo. 2. c. 30. persons impeached by the 
Commons of Great Brit tun of any such high 
treason, &c. &c. may make lull defence by 
two counsel to be assigned on the application 
of the party at any time after the articles shall 
be exhibited. ib. 

CHUNT. 

Where the count doth not pursue the writ, it 
may be pleaded in abatement. 248 

For the form of a count in appeal. 248. 252 
^For the form of a count, or avowry, for tlie reco- 
very of ail amercement. 05 

Where a woiuairs consent to a ravisher shall be 
taken by iiuplicutioii in a count in ap[N\'il of a 
ra|x:. 245. s. 03 

COUNTED ROLL. 


the bqrdcffs of two counties amy bo iudicted 
in either. 803 

If a record bqniimbezzled partly in one county 
and partly in anodier, the otfender cannot bio 
tneAfarJelomy in either. »6. s. 40 

By 26 ileii. 0. c. 6. felonies in Woks shall be 
tried in the next jidjoininp £i^fijiA county. 

*304 

An acquittal in IFafej will bar an indictment 
for the same oiTeiice in an Englitk county. 

304 s. 42 

In what counties felonies committed out of the 
realm may be tried by virtue of special com- 
inissicm. • c6. 

By 2 and 3 Edw. 6. c. 24. an accessary in one 
couiitv to a felony in miother, may bo indicted 
' and tried i^j^Aho same county ^hero he wos 
ucceMary. * 455 

From what county the jury is to bo r^rned, 
{JSce Jurors). %h. 40 

Execution ought not to be awarded into a dilTo- 
reiit counly from that wherein the party wos 
convictcil, except the record lie removed into 
the king's bench, which may tiivnrd execution 
ill the samu county wherein it sits. 656. S. 2 
W'herc proct^s is well awarded into a county 
diir«;rciit from that wherein the court sits from 
which it. is awarded. 393 

Regularly all otleiici^s are to be detonnined in 


The shcriir shall keep a couiitcr-roll with the 
coroner. 81. s. 30 

GOrN'lT. 

See Grand Jvuy, Jcuors, Trial. 

No grand jurprs can indict any on'eiice which 
doth not arise within the limits of.the county 
for which they are returned. 301. s. 34 

The findiug any collateral iiiattcr, expressly al- 
leged ill an iiidictineiit, to have happened in a 
different county, is void. ^ ib. 

If the county be expressed in tne margin of tli^ 
I^Uictinenl, the vill in which the otlbncc is 
laidUhali be intended within the county, ib. 
A man cannot he found guilty on evidence of 
the fact being done out of the county in which 
it is laid in the indictment. ib. 

By 2 and 3 Edw. 6. c. 34. it' a man be stricken 
or poisoned in one county, and die thereof in 
another, the offender may be tried where the 
death shall happen. * .302. s. 36 

If a fact in one county prove a ndlance to ano- 
ther, it may be tried in either cbuuty. ib. s. 37 
llow. bigamy sh^^be tried where one of the. 
wives was marirca in a foreign county. 

303. s. 39 

A woman taken by force in one county and car- 
ried into another, may be tried, in the second 
county. 4 |r ib. s. 40 

Stat. 59 Geo. 3. c. 27. where goods are stolen 
in transitm from on board any barge or boat 
hi which they are carrying the fact may be 
' alleged to have happened in any county through 
which they pass. 302. (N. 1) 

By stat. 59 G. 3. c. 96. the same provision is 
enacted with respect to stage coaches, &c. 

303. noiii. 

By 8. 2. of the last act, felonies committed on 


the county where they are coimiiittcd; and 
the king cannot authorise them to be heard in 
any otlu r. 23. s. 10 

If the king grant a city the privilege of being ii 
county of itbcdf, as (l)uuccster, diblinct from 
the county in which it lies, with a reservation 
that the iusticoH for the county may sit in such 
city, it makes the city for such purfiose part 
of the county, and an mdictment found in tlio 
city tor an offence coimiiitted in the county is 
good. i6. 

By s|H.u;ial cuHtuiii iiuliclinentH of offences within 
a county may be taken in a place out of it. ib. 
The king may grant that indicunetits found in 
one county shall bo determined in another; 
but the jurors must come from tlie proper 
county. ibm 

No judge of assize shall sit in the epunty wherein '* 
he WHS born. Quart. 37 

By 19 Gen. 3. c. 74. the judges lodgings upon 
^tlie circuits bhalH|||| taken to be both wimin 
the county at lai^ and the county of any ad- 
joining city. ib.^ 

JIow far justices of the peace for a county may 
act out of it, or within a liberty. * 48 

In what county an ap|)eal of death, larceny, or 
rape, must be brought. ^ 

233. s. 35. 238. s.V. 246. s. 71 
A coroner cannot receive an appeal out of the 
county for which he is coroner ; but ho may 
receive an abjuration, or the appeal of an 
approver, out of his county. 84. s. 40 

In what cases a coroner may award process out 
of his own county. 85. 4. 43 

How far, and under what circumstances an 
offender may be arrested in one county for an 
offence commixed in another, vide Commit^ 
ment. 


s 


A city 
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A city and coanty thereof^ where they shall be 
considered as prima facie equmlent. 203 

COUNIT COURT. 

See Toan. Couat Last. 

COUNTY PAjykTINE. 

See PaX.A'A E. 

COURTS IN GENERAL. 

Set Appeal. Attachment. Infeator 
Court. 

No court whatsoever can possess cTtmhud juris* 
diction, unless it some way or other denve it 
from the crown. 1. s. 1 

The king cannot himseir sit in judgment upon 
any indictment, because hejg|||pmrty. 1. s. 2 
Anciently, kings sat in courUlj|pi^cU|||ps, and 
for the purpose of adding soiecniifl^to the 
pro^edtngs. ib. 

The king has delegated all his power of judica- 
ture to the several courts of justice. 2 

The known and established rules which by im- 
memorial usage prevail in courts of justice, 
can only be altered by the legislature. ib. 
Hie king cannot give any addition of jurisdiction 
to ail ancient court; and therefore the cor/^ 
nam pUag cannot be autliorised to inquire of| 
felony or treason. 2. s. 4 

The king cannot even grant a judicial office for 
life, whlcli has muallp been granted at will. 

ib. 8. 5 

The adniiiiistnition of justice highly concerns 
the safety of the subject, and the law is, theas- 
ibre, jealous of any liiid of innovation. i7».s.6 
ComroiUioiis to seize the property or imprison 
the person upon suspicion, witliout indictuieiit 
or l^al process, are void. ib, s. 7 

The king cannot grant any new commission not 
warranted bv ancient precedents. ib, s. 8 
Judges must derive their authority from the 
crown by a legal commission ; and they must 
also exercise it in n le^l manner. ib^ s. 9 
Where there are divers judges of a court of re- 
cord, the act of one of tliem is cflfectual, ex- 
cept Che commission expressly require more. 

3. s. 10 

By the common law, all patents of justices of | 
either bench, barons of the cxc'tiequer, she- 
riffs, escheators, commissioners of oyer and 
terminer, gaol-delivery, Ad of the pence, de- 
termine by the death of tlie king who made 
them. ib, s. 1 i 

But no j Atciol ofiice by charter so determines. 

ib. 

By 7 and 8 Will, 3. c. 27. no commission, either 
"civil or itttary, shall determine by the king's 
death, but shall coiitinuq^ pi force for six 
months after, unless sooner determined by the 
succiMisor. ^ ib, s, 12 

By i Ann. c. 8. the same is enacted of patents 
or i^rants of officers. fl». s. 1 3 

No commission of assize, oyer and terminer,; 
gaol-delivery, assodation, or tlie peace, writ 
of admittance, «i non omnez, or assistance, 
shall be determined by the death of the king, 
&c. 4 


No process or piimeedings in anv matters cri- 
minal or cidl shall determine by the king's 
death, &c. 4 

By 12 and 13 Will. 3. c. 2. the judges com- 
missidners shall be made quwndiu bene se ges- 
terit, &c. i6. 

Ay 1 Geo. 3. c. 23. judges commissions shall 
remain in force notwithstanding any demise 
of the crown, and the judges shall only be re- 
movable upon the 4|ddress of both houses of 
parliament ; and iheir salaries shall be paid 
out of tl\c civil list. ib. 

All courts of criminal jurisdiction must be of 
record, as no other can either fine or imprison. 

io. s. 14 

No proceedings from a criminal court can be 
removed, but by writ of error or certiorari, ib. 
No averment can be l,aken against the truth of 
any thing recorded in such a court. ib. 

Ail courts of common law that have power to 
hue and imprison, are thereby courts of re- 
cord. ib. 

All such courts may injoin silence on pain of 
fine and imprisoiiiiieiic. ib. $.15 

How far they may imprison for contempts, ib. 
No judge of any court of record is conipfdiable 
to deliver his opinion beforehand, in relation 
to any (juestiun which may Sfterwards come 
Hbfore him. 5. s. Iti 

No judge of record can be punished for an error 
of judgment. ib.». 17 

All courts of record may discharge any person 
arrested either in the face of tlic court, or 
during his gtung or coming. ib. s. 18 

See Ring’s , Bench. Constable and '’iVfarshal. 
High Assize. Oyer and Terminer. 

Justices. Session. Court 
Leet. Torn. Coroner. Commission. Ad- 
journment. 


COURT LEET. 




parti- 
c. 11. 


A couri leet is a court of record within a 
cular precinct. 112. 

All who arc not l>ound to attend the lcc| were 
formerly obliged to swear allegiance at the 
sherilf's torn. ib, s. 2 

llic origin of courts leet. ib, 

Capitage is a recompense paid by the tenants to 
the lord for procuring the leet. ib, 

Capitage may oe prescribed and distrained for, 
&c. 113 

No man can be within two leets at the same 

time. 41 ib. s. 3 

The inhabitant of a leet cannot be compelled to 
attend the sherifl'*5 torn, unless the jurisdiction 
of the leet be limited. ib, 

A grand leet may oblige a certain number of its 
inhabitants to appear and inquire of such ot- 
feuces us liave not been noticed by inferior 
leets. ib. 

The sheriff's tom may inquire of such offences, 
tkc, as have been neglected by the leet. ib,sA 
If a leey>e seized into the king's hands, those 
owed ! * ■ 


who owed suit to it oi]^ht to attend the torn. 

To hold a leet is a franchise granted for the pub* 

lie 
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lie {Dod, and not for dia^%tt|pfic of die lord*! 

W 113* 9. 5I 

It mj therefim become forfeited by gross acts | 
opprosstoa and injustice ; or by omissions de» | 
feating the ends of its institution. ib. 

What ought to be the form of the caption of an 
indictment in the court leet. 114 

CUSTODIA M^ESCHALLI. 

See Ch. 6. s. 5. ^bh. 23. s. 4. 

CUSTOM. 

Whether it be a good custom to serve the office 
of constable by turns. 100 

Whether the pustom of any other place shall pre- ^ 
against die privileges of the officers ofj 
Weitmimter Hall. ^ ib. 

CUSTOS MORUM. 

Tlie king% bench is die CMtos morvm of all the 
subjects of die realm. 7. s. 4 

DAMAGES. 

In what coses the appellant shall render damages 
to die appellee for a false appeal. 

273. 280. 8. 138 

DAY. 

Regularly the law makes no fraction of a dav. 

233. s." 34 

How the year and day in an appeal shall be com- 
puted. ib. 

In what manjKr an appeal must aet forth the 
day on whiSi die fact was donM^''. 232 

No indictment can be good widttlil precisely 
shewing a certain year and day of the mate- 
terial facts alleged in it. 254 


DEATH. 

Sec Appeal. 

DEBT. 

In whit manner the action of debt shall be 
brought to recover amcrciamcnti in the tom or 
leet. 95. 97 

DECEIT. 

In what cases deceits^ tending to impose on the 
court, subject the offender to an attachment 
for contempt. 223 

DBCENNARY. 

See Torn. Leet. 

DEDIMUS POTEST ATEM. | 

Sec Justices of the Peace. 

DEER STEALIBRS. 

See Cbetioeabi. 

1 

XWLAY. 

In what cues infinior judges are UaUe tnattach- 
aitent for ddajiug the admiaistradon of jus*j 
tice. 2181 

▼ot. II. i 


Dffe&nSB. 

Whether all Ammissions determine by the de- 
mise of th^ing. 4 

DEMURRER* 

An appellant may iionsu|led after a demurrer 

and amumenttlpreon. 257. S.-95 

He who demurs to an indictment or appeal, shall 
not be esteemed Co stand mote. 4^. s. 3 
Whedier if a ^lenertU demurrer to a go<^ indict- 
ment be found n^nscihe prisoner, it is such 
a confession of die fact that etecutfon shall 
bo awarded. 4d7. s. 5 

Whether a demurred for die insuificiency of an 
appeal, or concluding with a prayer that the 
writ may h||||ua8hed, bars the party from tak- 
mg timgertBMssue, t6. s. 6 

A dcin|||rer contmued on the record with a res* 
set trwtio cxitus, &c. and after detenninatioti 
against die defendant, or venire awarded. 

16 . (N) 

DENIZENS. 

Not only tferticens born within the allegiance of 
the king, but those also %vho tire made dciii* 
7.€;ns by letters |mtent, are within the 2B Edw. 
3. c. 13. and entitled to a jury tfe fnedtethte 
lingut-. 579 

DEPENDING. 

It is a good plea to an appeal brought in the 
king’s l>encn, that another appeal of the same 
offence is de|HMiding before they corf ire# ta eyre, 
even though die king’s bench bo removed into 
Hhe same) county. 9s.S- 1 1 

If an appeal bo removed into the king’s bench 
from any inferior jurisdiction by cerffemri, it 
may bo pleaded in ahatemciit to any subse- 
quent appetd for the same oficnre, that such 
appeal so removed is still depending. 265 


. DEPOSITIONS. 

Jill what cases depositions, taken by mngisCmtes 
upon the examination of offeiiuers, may be 
given in evidence upon the trial. 592 

DEPUTY. 

Judges of die common law cannot act by deputy, 
nor any way transfer their power to another. 

2. s. 9 

Judges of the eccleyastical courts may act by 
deputy. 3 

Quaere if a constable can make a deputy without 
special cause. 98 

By 1 Will. & Mary, c. 18. dissenterMvho are 
chosen constables may appoint deputies. 99 

An escape suffered by a deputy gaMMl only af- 
fects himself as to the felony, bV'it Anders 
his principal liable to fine^ See. 198* s. 27 

DE SON TORT DEMESNE. 

In what cases de sots tort demeine must answer 
the whole of the replication. 120 

DETAINER. 

The court may gnuit an attachment wuitst an^ 
attorney who impreperfy detains hie clienifs 
wriungs. 211 

3 c An 
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An atU>rney U authorised to detain writings un- 
til lie is paid his just fees. ^ 211. 

DIGNITY. 

By the common law, if a justice of oyer and ter- 
miner accepted of any new, name of dignity, 
his coininisbion was ipso jVb determined. 

" 20 . 8 . 6 
But by 1 Cdw. 6. c. 7. notwitlistaiiding any 
king 8 commissioner shall fortune to he creati'd 
dukf), archbishop, iHanpiis, earl, viscount, ba- 
ron, bishop, knight, judge of either bench, 
seijeuiit. at law, or shtM-ifl* {sted vUle 1 M. S4:ss, 

2. c. 8. as to sh€riffs)f he shall reinuiii com- 
missioner. ib 

QUo're if the dignity of a barono^j^ within the 
etpiity of this statute. ,4in|P 
A peer who has more than one name <|Pi^nty, 
must, in legal proceedings, be named by the 
most noble. 259. s. 103 

The omission of a name in dignity is a good plea 
in abatement. ^ ib. 

DILATORY PI.RA. 

A dilatory plea is cither declinatory or in abate- 
merit. 408 

DISCONTINUANCE. 

All suits, civil or criminal, and all process there- 
on, must bo properly continued without the| 
lca.st gap or clinsm, Iroin day to day, from thej 
coinmencement to their conclusion. 41G.S. B4! 
DisconTiNVANcr. is where any gap or chasm is 
sudered in legal proceedings. tb. 

Mc8continoan('£ IS Continuing a suit by iin- 
pi'OpcT process, as by capins instead of dhtrin- 
gfi$, or by giving the parties an illegal day. 

417 

If the second process be not tested on the very 
same day on which the ^/<rs/ pnKcss is returii- 
able, the suit is discontinued. i5. 85 1^ 

A distringas returnable a day aller the venue is f 
a discontinuance. ib. \ 

If tt term be made to intervene between the teste 
and return of a capias^ it is a discontinuance. 

ib. s. 8t» 

The iiitcrveiitioij of a term between the and 
the return of an in'iginaf^ f:oiitiiiued by otlwr 
process than a capias^ is no discontinuance. 

ib. 

An esigent must allow time ciit)ugb for five 
coautit*s to be huldeii between the teste and 
the ib. 

To give " parties a day, to a distant term with- 
out coiutiuiing the proceedings to the term 
iminediaMdy following, is u discontinuance, 
whether after issue or demurrer. ib. s. 87. 

If tlio tenn to which the suit is continued be 
adjourned, it is discontinuance, if the suit be 
not adjourned also. Uk s. 88 

llio variance of a single letter in the description! 
of tlie parties, in any continuance, whether j 
on the roll or in Uie process, is a discontimi- 
anco. ib. 

ARcr issue, the process against the jurors must 
be cegitlarly cuiitiniied and made returnable 
on the days given oa the roll. s. 90 


If a joint ventre awarded; and afterwgni, 

several vt7itr^||||t is a discontinuance. 41 7.S.91 
If a ventre oniit^rt of the issue to be tried, or 
the name of any of the parties, it is disconti- 
nuance. 418 

Queere, whetlicr it be discontinuance if a juror is 
dilfcrcntly named in the habeas corpora^ and in 
the pniic.‘l oil the venire^ or being in the panel 
is omitted to be named iiv the habeas corpora^ 
if such juror bo notj|worn. ib. s. 94 

Where a rt;i/re,or dismngas are issued wiihonl 
any award on the roll, the proceedings are 
thereby discontinued. ib. s. 9.> 

The discontinuance, w'hich, at common law, was 
created by the demiy^^of the crown, is rcine- 
! died by statute. ib. s. 9G 

QtuerCy if an indictment removed by certiorari 
after issue and process fur trial be awarded, 
whether it is discontliuied by not being re- 
manded before the return of such process. 

ib. s. 97 

Wherever an error in process doth not amount to 
a iliscont in nance y it is called miscontinuance, ib. 
In what cases process put without day shall be 
’ discontinuance. 410 

A cause disconliiiued, by the nonatlcndance of 
the justices on the day to which the proceed- 
ings are continued, may bo revived by rxsum- 
tntms or reaffiichment. ifr s. 101 

By 3 Geo. 4. c, 10. where judges are prevented 
from reaching the assi/e town on the coiii- 
luission-day, they may open their commission 
on tlio next <m' any siibse<iueiit day. 419. (N) 
But by I Edw. 0. c. 7. assizes of novel disseuitty 
morl d* ancestory jnrisutrnmy nnd^attnint, shall 
not be discotUinued or put w'ithout ilay, by the 
not coming of the justices, &.e. ib. 

Discnntimiance either in the process or on the 
roily where a total chasm is suiVcreil, as by not 
giving a fresh coiitiniiaiicc instunter upon the 
cicte'inination ot a precedent continuance, 
shan never be aided by an appearance and 
pleading over. 420. s. 102 

Qua rcy if the inisrcturn of cepi on the award of 
an t.rigetit is cured by pit €iding over. ib. 

If the original process lie right, and no discoii- 
tiiinance have hap[)eiic<l, the appearance of 
the clefeiulant will cure any error or defect in 
the process whereon he came in, or in the e\o- 
cution of it. 

Where there is no chasm, and tlie parties have a 
day, all other errors, under the name of discon- 
tinuancesy art? salved by appearance. ib. 

Unless there he some break or chasm in the pro- 
ceedings, the original is not discoiitimied by 
other errors. * ib. 

All discontinuance in pr«>cess against jurf/rs, shall 
have the same effect ns di.scontiniiance occa- 
sioned by total chasMy except that it shall not 
abate the original suit. 421. s. 104 

.Where a discon tiiumnce which does not abate 
the original is discovered before trial, new 
proc^ shall be awarded where the first fault 
happSied. If after trial, a venire de novo shidl 
issue. But if judgment be given, it is mi^ 
t'rialy and the whole erroneous. ib. 

What 
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DOWER. 


M^hat other erron in procdl^araMt jurors will 
cMise a mis*trial as well which arc 

discontiuuances. 421. s. 10*1 

DISCOVERY. 

Si'c AfcoMPLirr. 

DISCRETION. 

Want of iliscreiioji is a Utood cxcfplioii against 
u witness. 010 

In wliat cases courts inav discretiouarv 

piiuinhinc’Uts, and by what ciiciniistances surfi 
discretion is to be guided. 031 

DISPENSAI'IOX. 

Hv 21 Jac. i. c. 3. all roniinissions, &:c. autho- 
rising any person to dispense with any pt»wer 
given bv any Jaw or statute, or Ui make a war- 
rant for a dispen.*«ation ol'any penalty, Slc. are 
void. " ’ 3P4) 

The king rannot, hy any preiioiis ilispeiisation, 
make an ulVencc disptinishalile whidi is tin- 
lawlid in itselt’. .'>3‘.> 

But the king may dispense with the possihtlih/ n\ 
an inleri'st bet'ore it happeii.s. ib. 

The king cannot dispense with a ptvuniary jre- 
mihy Tor an dflVncc of a |aihlic nature before 
it liapjieii.s. .’>40 

Nor can any dispensation be good which is at- 
tended with great public incoinenii'nec. .’>41 
The king cannot dispense with a right of action 
to prejudice the interest of the party to whom 
it is given. M2 

Ilow fur the Jking may dispense witli a statute 
which n*.straiiis some jirerogativo solely and 
separately incident to the person of the king. 

ib. 

Th(* king may dispense with the* statiili s of wn;7- 
/nahtf without any clause of non obstante; be- 
cause he imly thereby gives up a right of entr|^ 
for the forfeiture. s. 30 

By 1 Will, and Mary, c. 2. no dispensation by 
non obstanU'y of or to any statute, or any pait 
thereof, shall he allowed, except the statute 
itself allow such dispensation. .’>43 

The king could never dispense with a statute 
before it was made. #6. 

DISSFX TION. 

By 2.> C >eo. 2. c. 37. in Ijtntion or J//W/<.vc.i the 
court shaU. order the bo<ly of an cxecuie<l 
murderer to bo di^^L'Cted. 007 

DlSSOLUriOX. 

Whether a commit imnl h\ parliatinuit be del»*r- 
mined by a dissolution. ch. 16. s. 74 

DISTRESS. I 

ike SiicRiFi ’s Torn. Leet. 

DOCTOR. 

Whether clerk be a gotul addition to a ^*tor in 
divinity. " 202. s. 110 

DOORS. 

See Arrlst. 


It what ciiseiga wife may have ati appeal of 
death, altl^gli she has no claim of dower. 

234. s. 37 

At the conimoii law, every siiccics of dower, ex- 
cepting that jilpuvelkuul, were forfeited by 
one attaiiUedl|||r treason or felony, whether 
the hinds wt*i*o in the hands of a Jeoffecj or 
f<>rfcitcd to the king, or escheated to the lord, 
and though the at tiiiii^T were pardoned. (147 

Lamis given jointly to ^sband and wife were 
only forfeiU‘d I'oi* the year, tlay, ami waste. 

i7». s. 4.*1 

A woman may pui'snc her title to dower wiiliiti 
five jears aU**r the ix?vei>al of her husbanj^*s 
attainder, lUl having previously levied a tine 
of4||yantl^^ (V17. s. 44 

By 1 <'». r. 12. a wife shall have her dower, 

although her hushaiid he attainted of treason 
or felon v . t/i. 

By 6 and (J Kdw. G. c. 11. the wife shall not 
have her dower w4lile llie attainder of the 
htisb.'ind /<»' treason stands in force. iin 

This slatiile extends to an attainder of petit 
treason. ih. s. 4(5 

DCRESS. 

An apprt>viT may disavow an appeal taken from 
him hy duress. c. 24. s. 20 

j: ( ( ;lksi astu 'al coi ^ ut. 

ife-c Col UTS IN CJlxfiiai.. Kino's Bench. 
Ei.ECTION. 

.\iicieiitly certain <‘on.ser\ator.s of the wuce wero 
cliO'^C’ii by election of the iix*eholdtT» ut the 
conniy court. 31) 

I Whirru it is in the c^lectioii of the appellee of iin 
approver to wage battle. 206 

ELISORS. 

If coroners do in»t return an allaclniiMit of con- 
tempt against sherills, the court will grunt an 
atiachmeiii in the lirst instance against the 
curoneis, ilirecLed to elisors. 208 

KLOPEMENT. 

Wh(*rr a vvmnaii (4opcs from Iht husband abe 

I shall h her dower, but she may still bring 

I an appeal for the death of her husband. 

234. ». 37 

ENEMIES. 

If a pi'iscaier be rcscuefl by enctnicty the g.ioler 
i.s not liable for the escape. ^ 192 

ENGLISH. 

Such additions, as were good in iMlin, are now 
good in English. 201 

ERROR. 

.Src DlscoNTIKL’ANti:. Clutiorari. I'rocess. 

All error in the pro<*eev!ing'* of the court of the 
cont'tabJe and marshal, rxinnot br? remedied by 
writ of error, but only bv appeal to tbe king. 

16. ». 1 1 
If 


3 c. 2 
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If Ml inferior court proceed oiler writ of error 
^Uowed| it'is a contempt. 219. s. 28 

■How fiifr errors in process are fatB 416 

An erroneous attainder of the principal is effec- 
toid against the adversary while it stands un- 
reserved. 449. s. 40 

In ,what cases judgment in ttkainal cases may 
be avoided by writs of error? 654 


ESCAPE. 

See BrcJIIIIg Prison. 

If a coroner's inquest find that the murderer has 
escaped, the township shall be amerced, but 
they cannot travei'se the record. 88. s. 53 
lB|le escape be made out of the^wn, the hun- 
dred ehail be amerced. 115 

A prisoner wlio escapes and returns, ^py be 
detained by virtue of the original process. 

193 

Doors may be broken open to retake a prisoner, 
UntfbUy arrested^ who has made his escapa 

’ 137. s. 9 

7'here must be an actual arrest, or there can be 
no escape. 190. s. 1 

The actual arrest must also bo juetifiahle ; for 
wherever an imprisonment is so far irregular, 
that it will bo no oflcnce to break from it by 
force, it can be no ofifonce in the officer to 
•ufier the prisoner to escape. ib. s. 2 

Tlio orrest must not only be actual and juatifiabki 
but it must bo for a crtmiiiul matter. 191. s. 3 
The imiirisooinent at the time must be for the 
crime ; therefore it is not criminal to sufier a 
% prisoner to escape who is detained finly for 
tiis fees, except die payment of them be part 
of tho punishment, and due to some other 
person tlian the gaoler. ib. s, 4 

To bail nn uiibuilnble prisoner, or to suffer a 
prisoner to go beyond the limits of his prison, 
are escapes. ib. s. 5 

It is no escape if a gaoler retake a prisoner 
wthfrtit Itnma $ight of him. ib. s. 6 

If a aaoler kin a inisoner in endeavouring to 
relMO him, it is nn escape. ib. 

While the privilege of a sanctuary j^vnled, if a 
gaoler conducted his prisoner through the 
limits of such n fnuichise, and he claimed the 
privilege, it was an escape. ib. 

So while purgation to those within cletgy was 
allowed, if the ordinary permitted any one to 
free himself by it, who was not intitled, it was 
an escape. 192. s. 8 

If a prisoner be rescued by enemkSj the gaoler is 
not punishable for an e^pe, but otherwise if' 
be be rescued nilffc/i. ib. a. 9 

What escapes are voluntary and what nvqli- 
OENT. ib. s. 10 

A gioler who liberates his prisoner, with an in- 
tent to defeat either his trial or his execurion, 
is guilty of a voluntary escape. ib. 

If an ofiicer, not having authority to take bail, 
^ ‘ bail a prisotier who is not bailable, it is a vf>- 
luntaiy escape. ib. 

A parson who hath power to bail is guilty 
oi^ of a nei^igeBt escape in bailing a person 
utbo is hot boUable. ib. 


Bunheae distincudlfe seem unsettled, naduAiW 
depend on tbcj^^umstaDoea of each case. 

Wilfully to sufier the escape of a capital ofiender 
shall not in all cases be deemed voluntary. ^ 

40 ib. s. 11 

An officer making pursuit, and perhaps 
without making ^esA purswt, after a prisoner 
escaped, may retake him^iiither in the same 
or any other counti^^ ib. s. 12 

But if It be nflUuinHIrescape the gaoler bath 
no right to rmke him. ib. 

If a gaoler retake his prisoner after being fined, 
yet it does not fine. ^ 194 

If a gaoler, by negligfflwnoses sight of his pri- 
soner, he IS finabl^mr an escape, though he 
retook him. lA. s. 13 

It is a good defence to un action against a gaoler 
for an escape, that he retook his prisoner upon 
fresh pursuit after notice of his escape. ib. 


Every Inhictbcent for an escape, whether vo- 
luntary or negligent, must expressly shew that 
the party was actually in the defeiidant*s cus- 
tody for a crime, &c. ib. s. 14 

It is not sufficient to say that he was in the de- 
fendant's custody, and charged with such a 
crane. 195 

The indictment must shew expressly that the 

prisoner zeent at large^ which is well expressed 
by exivil ad largwn. ib. s. 14. 

The time when the offence was committed for 
which the prisoner was in custody, must also 
iipfiear : the reason of this rule. ib. 

Every indictment for a voluntary escape must 
allege, that the defendant felonicb et vvluniarib 
permitted tho prisoner ad largum ire. ib. 

It must also shew the species of crime for which 
the prisoner was in custody. ib. 

It seems than an indictment for a negligent cs- 
^ rope-peed not state the particular crime. ib. 
Where a prisoner is committed to a gaoler by the 
courts if the gaoler shall fail to pixiduce him on 
demand, the court will adjudge him guilty of 
an escape without further inquiry; for he 
shall be concluded by the record of commit- 
ment to deny that the prisoner was in his 
custody ib. s. 15 

But in case of other commitments the escape 
cannot be punished until it be presented. 

•A. 8. 16 

By stat. West.!, c. 3. nothing shall be demanded 
for an escape until it be so a^udged by the 
justices in e^. 196. s. 17 

This statute does not restrain the hinges bench 
from receiving presea^ppents for escapM. 

By 31 Edw. 3. c. 14. the escape of thieves, 
felons, he. to be judged by the king's justices, 
shall be levied from nine to time, ib. s. 19 

Justices of geol*delivei^ may panish justices of 
the peace for a nef^igent escape in admitting 
persons to bail, wim are not biiilmble. iA. 

By 1 likh. 3. e. 3. justices in sesnons are aqpj^ 
rised to inquire of all manner of escapee of 
persona imprisoned fbr fidony. sb. s. 20 

Wherever 
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WJim ibe ofiance is umeremme onlj» there the 
(Meeentment is of itedf conolusi ve« 
AjpOLUMTAEV EscArc aiDOuots to the same kind 
of crinie^ and is ponishahle in the same de- 
gree as the offeiiGe of which the party was 
guilty, who lias escaped. ' « ib, s. 22 

It is ^ually an esOppe, although person es- 
caping be under th e^jup st and not actually 
committed to gaol. Wp 
It is not material whet^^th^^tsoner who es- 
capes were attainted or only accused. i6. 

Qtutre, if it be any exQjSS# for suderiiig a volun- 
tary escape, that th y^^ sooer had been ac- 
quitted oil an iiididHrat of death, and was 
only detained till the year and day for the ap- 
peal expired. tb. 

A gaoler who lias wrongfully assumed the cus- 
tody of a prison, is equally liable for sutfering 
an escape as if he had been tlie rightful otiicer. 

197.8.23 

If the warrant expressly chaige the person com- 
mitted with treason nr felony, the gaoler shall 
be punished for suAeriiig hts escape, altliough 
the warrant may in some other respect be 
erroneous. s. 24 

No escape can amount to a capital olfeiice, uii 
less the cause for which the psqrty was com 
snitLed were actually a capital oiVeuce al the 
time of the escape. #A. 25 

Tlieretiire in hoiuicuie, where an cscafic is sut- 
fered between the stroke given and ilio sul>- 
sc«pi(‘nt death, it is only trespass, fur it was 
luit felony till the deaili hapfiened. iK 

lie who suiiers another to escape, who was in 
his custody Ji»r folon^f cauiuit he arraigiifd 
for such an escape as fur felony f until the 
)irinci|tfil he attain teil. Hk s. 2G 

Uut one accused of such an escafie may be in- 
dicted and tried for a mispruiou be^re the 
uUainder of the principal oifeuder. ib. 

And guitre, if the commitment be for high trea- 
son, whether the person suderiiig the esai|Hf 
shall lie Cried as a principal until the fiersoii 
guillff of the treason be convicted. 198. s. 28. 
No one but the very person who suders it shall 
be deemed guilty oi a voluntary escape. 

ib. s. 27 

But tlic principal gaoler may be hned for a vo- 
luntary escape suffered by his deputy. ib. 
A ga«iler de facto only is equally liable for suf- 
fering an escape os a gaoler dejure. ib. s. 27 
A sbe/iif is liable for an escape suffered by his 
bailiff. i6. s. 29 

If a deputy gaoler be u^ sufficient to answer for 
a ntgUgetU escape, T ot principal must answer 
. for him, ib* 

Qnamt if a gaoler who suffers an escape have ait 
etiate in office bow far the reversioner 
miur be punished. ib. 

A vaimsUaty ueape deprives the gaoler of his 
office, and the court, in their discretion, mav 
jjbtai him for eseapet. ta. 

Tbs punishoicnt fbr suffering a negligent escape^ 

oC moneyt u> the 


is iL&ie, in a eer^pna 
Ung. 


ib. B. 31 


Hie dtsiinctioA be te xie n a ffne and an 
men^ as they relate to the poaishmeot for 
suffering egfepes. 108. s. 81 

A negligent escape may be pardoned by the king 
before it happens, hut not a voluntary escape. 

190 

In what manner^ffife ancient common law pu- 
nished die offefie of suffering negligaet escape. 

th. e. 83 

By 5 Edw. 3. c. 8. any marshal who sbaU suffer 
indwteu or appeltef^l^ escape, shall be 
punished by half a yifrs Imprisonment and 
ransom at the kin|^s will. ik 

By 19 llefi.7. c. lO. custody of gaols is com- 
milted to the sheri6Si. ik i. S3 

When a defc^ant for suffiiriM an funeiMi 
bro^ht u|por judgment, affidaviu majpCe 
rea^|pK>th 1^ and a|(aiott him, in aggravation 
and in mitigation ol his punishment. 

199. note in the margin. 
Of Escapes bv Private Persobs 800 

If a private person who bath another lawfully 
ill his custody, whether upon an arrest by 
himself or another, he is guilty of an escape, 
if lie suffer him to go at targe before be is de- 
livered by law. 4b. 

If one private person deliver a felon, whom he 
has arrested on suspicion, over to another 

K rivate person who suffers the felon to go at 
irge; both are guilty of escape.^ if. S.8 
Out not if he had delivered his prisoner over to 
the proper ullicer. ib. s. 3 

If no i>fficer will receive such a prisoner, tho 
safest way is to deliver him to the township, 
who are bound to keep him till the next gadp 
delivery. s. 4 

If the township l efuse to take charge of such 
prisoner, still the person who made the arrest 
cannot discharge him. 201 

The private |icreoii, to excuse himself, must shew 
what officer by name he delivered his prisoner 
over to. i6. s. 5 

A private person is punishable in the same man- 
ner as an officer for a voluntary escape, ib. s. 6 
For a negligent escape lie is punisliable by fine 
find imprisonmenc at the discretion of tbo 
court. ib. 

ESCHEAT. 

A felon’s lands in fee simple, being eeited in the 
lord of ivhoni they are holdeit by escheat from 
the time of the felony, shall not be dineeted by 
a .subsequent attainder for treasoiu 5f5« a. 4 
The lord cannot enter upon the laoM which es- 
cheat to him fur petit treason or felony wiib- 
but a special grant, until the king liath bad his 
yca^, chiy, and waste. 887 

Inheritances which, not lying in tenure, cannot 
be iiolden, can neither escheat nor desoand, 
but shall be forfeited to the king by an attain-, 
der of high treason. it. 

The escheat to the lord for felony k only pro 
defeetu teneiie^ occasioned by oorruptiop of 
blood; and therefore where a statute saves 
the corruption of blood, it, by neoessaiy con- 
sequence, saves the land to fba bmr. 844. s. 29 

ESQUIRE. 



710 , 4 TABLE OF PRINCIPAL MATTERS. 

ESQUIRE. 

In vriiat cases the x\\\eehquire is a good addition 
in legal proceedings. 259 

ESTOPPEL. 

See Confession, Demurrer. 

An entry on the record quoi cognfyoit indicia^ 
mentum^ &c. in trespass, estops the defendant 
to plead not guilty to a subse 4 uent action for 
the same oAeiice. * 460 


Sed qu&re^ if the saisUbntry for a capital crime 
111 5 to 


iviii estop not guil^ to an appeal. 
EVES-DROPPERS. 


a6. 


accost before diem of felony, ahall pat the 
same into writiogy and shall bind over such of 
the witnesses as can give material evideiip, to 
the next gaol-delivery. 178 

EXCHEQUER. 


c’s Bench. 




MMUNICATION. 


yftp-droppers are indictable in tiie torn. 

” t 106. s. 58 

EVIDENCE. 

In what coses the evidence must be given in the 
presence of the prisoner. 590 

llow many witnesses are required in criminal 
cases. 590, 592 

111 what cases the deposition of ivitticsscs out of{ 
court may.be allowed as evidence. 592, 594 
III what cases the confession of the defendant 
may be given in evidence. 594, 596 

Of parol evidence ; and how far hearsay shall lie 
admined. 596, 597 

Of written sfldencc ; and whether similitude of| 
hands shall he admitted. 597, 599 

How far it is necessary for the evidence to he 
the best that the thing will admit of. 599,600 
Whether husband and wife may be witnesses for 
j^r nguinst one another. 600, 601 

Wficther a judge or juror may be a witness. 

601,602 

Whether a counsel or attorney iiiav he a %vitiiess. 

602 

How far an accomplice may be a witness. 

602, tJoa 

Whether a person nttuiiited or convicted shull 
he a witness, 603, 604 

How far an interested person nuiy he a witness* 

605, 609 

How far religious sectaries may he witnesses. 

609, 610 

llow far infants, aliens, and persons deaf and 
dumb, may lie witnesses. 610, 611 

111 what manner witnesses are to give their evi- 
dence. ^ 611,612 

In what manner witnesses arc compellable to 
attend. 612 

In what cases witnesses may be allowed their 
expends. * 613 

WbaiOvidence will maintain an indictment. 

613. 618 

Whiit may be given in evidence on the part of I 
the defendant. ' 618 

In Ahht cases the character of witnesses may be 
supported or impeached. ih. 

Whether a^ill of exception to evidence lies in 
' criminal cates. ih, 

EXAMINATION. 

By 2 and 3 Phil. & Mary, c. 10. justices of the 
peace shall take the examination of persons 


By the stat. West, persons excommunicate 
taken at the bishop, are denied 

the benefit of repre|HP^ 150. s. 40 

If a defendant in aj^^of death plead excom- 
munication in disability of the plaintiff, jus- 
tices of guol-delivcry may bail till the plaintiff 
be absolved. 161 

EXECiraON. ^ 

Justices of gaol-dclivery may award execution 
against such prisoners as have been outlawed 
for felony before justices of the peace. 30. s. 7 
By 1 Edw. 6. c. 7. persons found guilty by jus- 
tices of gaol-delivery of treason and felony, 
and reprieved, may be ordered for execution 
by subsequent justices of gaol -delivery. 31. 

This power docs not extend to convictions be- 
fore judges of oyer and terminer. 32. s. IB 
And qiuiTCy if by this statute they can award ex- 
ecution, if the convict has received judgment 
by the former judges, and then beei^reprieved. 

If a ivoinan, in an appeal for death, takeahother 
huslmiul after Judgment, she cannot pniy exe- 
€!iition. 234 

Quicrc^ whether if the first heir get judgment in 
an appeal of death, and die, his heir may sue 
out execution. 236 

In what cases execution shall be awarded against 
a prisoner who stands mute of malice. 461, 

462 

A peer attainted of treason or felony may be 
brought before the king’s heiicfi, and de- 
manded why execution should not be awarded 
against him. 585 

If a peer be convicted of murder by parliament, 
and the day appointed for execution should 
lapse before execution done, a new time may 
be appointed by the house, if still sitting, or 
if prorogued, by the king’s bench. 585. (N) 
A |K'er convicted of murder shall have execution 
done upon him pursuant to 25 Geo. 2. c. 37. 

586. 628. (N) 

By the common law tiBQnng, after execution 
done, may order the body to be bung in chains. 

^ 629. (N) 

The king’s bench may award Mpitioii, on a 
conviction in any other court/^e record be- 
ing first removed, and the convict brought up 
bv habeas corous, 655. 

Sf. lltomas a Watering is the usual place 

the marshal does execution, when it is awaro^ 
by the king’s bench sitting in Midde»ex. 656. 

„ ' 

' Execunon, 
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Bieca^oii, by any other court than the hni^*sj treason, though murder only is mentioned in 
bench, ought not to be awarded into a the act. 62B (N« 4) 

nj^county from that wherein the party was The judge in his discretion may stoy eaecutiou 
triea'aod convicted. s. 2 upon this act. 620 

I to a convict, on the award of execution, deny Convicts for tmirder shall lie fed on bread and 
cnat hewthc same person, the iilciitity sliuU- water only, after judgtnenr, and till exe- 
be immediately tried byhSt jury returned for cution. ' ib. 

PVP"**- EXECUTOR. 

Wtt/rre, it on suchiK|rial the party is inticleti to 

a peremptory cKUmige^ ih. (N ) An executor canin^t briiij|^) apfieni for larceny 

The Court may demand exeoi||j||bn to be done coniniitted on the pi'ojjpKy of his tosiutor, for 
without writ. ^ ib. s. 4 such an appeal being merely personal, it dies 

No execution is warranted unless it he purMiant] with the testator. ' 26d 

to the judgment. i6. s. 5 An executor, upon conviction of treason or 

But the kins cannot rHHBb execution so ns ti> felony, does not forfeit the goods of liis^ 


aggravate the judguii 


i^.(N. :5)' tatorl 


All execution cannot be lawfully executed byjA writ of errdr tuny be broti|;ht to reverse an 


any hut the proper olheer. s. 0 

Kxecutioii must be performed by the shcrilf or 
his deputy. ib. (^N) 

The warrant for execution was anciently by pre-; 
cept under the hand and seal of the judge.*, as; 
it IS still practised in the court of the lord higli 
steward, upon the execution of a peer. ib. 
In the court of the peers in parliament cxccu-! 

tion is done by writ from the king. ib 

The modern practice is, in common cases, for 
* the judge to sign the calendar, which is a list 
of all the prisoners* names, with itieir separate 
judgments in the margin, &c. ib. (N) 

This calendar is left with the sheritr, who, in a 
convenient time after the receipt of their 
warrant, is to do execution, which time in the 
county ijL left at large. ib. 

The manner in which o.xecution is awarded in 
lAJndon and AliVW/wr. ib. 

Execution is not completely performed until the 
party be dead. ib. s. 7 

Every court which has power to award an exe- 
cution has also a discretionary power of grunt- 
ing a reprieve. ib. s. B 

A woman may allege that she is guick with child^ 
in stay of execution. ib, s. 9 

A woman cannot dcmaml such respite of exccu 
tion hy reason of her being quick with cliild 
more than once. 068. s. 10 

By 25 Geo. 2. c. 37. persons found guilty of| 
murder shall l>e executed on the day hut one 
next after sentence passed, unless Sundni/ in- 
tervene, and then on the MoncUty following. 

020 

If such conviction and execution be in Tjondon 
or Middlesex f the body of such murderer shall 
be immediately conveyed to Surgeons-hall fr^r 
dissection. ib< 


attaillrier of treiiNon or felony, as well by the. 
executor as the heir of the party. 664 

EX OFFICIO. 

See Bail. AniiKST. 


EYRE. 

See Over and Tcrmimer. 


GAOI.-I)El.lVrRY. 


i^he country 

mg 


FAME. 

In what cases the common fame o| 
will be a justification for arrest! 
feloiiy. 

FARMER. 

** Fanner*’ is an iiisnflicieiit addition iii legal pr 


a Ilian for 
tlB. s« p 


cecdiiigs, he should be styled husband niiui. 

s. no 

FATHER. 

A father cannot have an appeal for the death of 
his son ; for he cannot be his heir. 236. s. 40 
A younger son cannot have an appeal for the 
dcatli of his father, living an elaer brother. 

FEES. 

What fees a coroner is iiititled to, for taking an 
inquest super visum corporis. 06/ 97 

If a prisoner be acquitted, and detained only for 
his fees, it will not be criminal to suflerhimto 
escape. 191* i. 4 

If a prisoner be Y>rought up by habeas corpus ad 
/(icicndum^ fyc. the court will not turn him 
*over till the gaoler be paid all his fees. 219. 

s. 31 

FELO DE SE. 4 

If such conviction shal|jjte in any other c^luflty,| 

the body of such inMlerer shall be delivered iThe coroner*s inquest of/efo de se, being moYed 


to sQch surgeon as the judge shall direct, ib. 
Upon all exe(intt|pns in London, &c. the recorder, 
after repoioK to the king in f>ersoii the cases 
of the several prisoners, and receiving the 
royal pleasure, &c. issues his warrant to the 
jSherifTs, directing them to do execution on tlie 
and at the place therein mentioned, ib. 
Judgment of dissecting, and touching the time 
of execution, ought to be pronounced in petty 


by certwrari into tlie king's bench, may be 
there traversed by the executor or adii|fi||s* 
trator of the deceased, and perhaps by the 
lord of the manor. 69. s. 65 

If no matter be depending in the ki^f bench to 
make it necessary, the court wilT not orite 
* the coroner to return his examinations. ib, 
A general act of pardon of all felonies, &c. ex- 
cept murder, shall extend to ufelQ.de H* 588 
Felo de se, not to be buried in toe public high- 
way. 
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wigi^die praetioebeifig abolished bj 4 Oeo. 4.1 

e. 59. 6so| 

FELONY. 

In what cates parsons indicted for febny are 
repiceisable. ^ (VUU Bail.) 

Where an arrest for felony is justifiable, ch. IS 
Whether felonies by statute are inquirable of in 
the torn. ch. 10. s. SI 

Beery appeal of nu^hm must be laid to be done 
felonici. Jfe 997 

The word /elofiki fiPKecesaary in appeals ofl 
every kind. 949. 958 

All felonies are several. . ch. S7. s. 29« 94 
What circumstaiices will make a man an aoces- 
in felonVf and what a principal. ch. 29 
a grant or the goods of felohs shall be ex- 
plain^. ch. S9» s. 91 

Wnat it required in a pardon of felony, ch. 37 
In what cases a wife shall lose her dower for 
treason or felony. ch. 49 

In what cases felons are intitled to the benefit 
of clergy. ch. 33. s. 24 

What judgment it to be given in felonv^ch. 40. 

S.7 

FEME COVERT. 

Su Husbavis and Wife. 


ittcb as are guilty of a co ut bSttp t tM'ttiesF of 
the court, £ c . &c. 


In what manner such fines may be reooti^P^S 
The punishment for suffering a negligent escape, 
is inflicting the payment of a cerwn sum of 
money to be paid t£^ the king, aMch seems, 
^ 199 

an amerda- 
198 
974 


id to tfc 

most properly^ to 
The distinction 
ment. 



Where an appsj^nt shall 


FLIGHT. 

See 

In what cases the flo^|pBul be forfeited upon 
the coroner’s finding fecit » 81. s. 27 

On flying from an arre^ if a fu^am fecU be 
found, the goods of the offender are forfeited. 

189 




rraTcrsAbgf« 


88 


Whether such a finding 

FOR^. 

How far those who are imprisoned for the forest 
are replevisnbic. 119 

How far the proceedings for the forest are re- 
movable by certiorari before conviction. 13U 
A visne may come from a forest. 255 


FENS. 


^^FORFEirmiE. 


See Cehtiorari. 

FIAT. 

See CxBTtoaARf . 

FICTION. 

Tlie fiction of law, that in murder the death 
•hall be supposed to happeu at the time the 
stroke^ &c. was giveiii shall be so construed 
in rei^t of those only who gnve the wound. 

953 

And aa to .some purposes such a fiction shall 
not extend to convert the trespass, which 
aloQo flxitts between the stroke and the death, 
into a fefkony. ib. 

Fidtqno of law shall never bo carried farther 
tMjn the reosbns which introduce them neces- 
sarily rocpiite^ 448. s. 35 

The fiolion of law that a person attainted is 
civilly deigi, shall not be extended to deprive 
tbo party of the capacity of purchasing lands. 

649 

nCURES. 

If tbo caption of an indicunent set forth the 
stylo or the day or year in any figures but 
Bomati, it is insuflicHuiiU 350. s. 197 

^NO. 

AmSNDICUIT. CsaTIORABI. 


FINES. 

Ploia i mp o s e d ^>tlio sheriff in hts torn ought to 
te sovoralljp imnosod oo^ each particular of- 
tmsimi min fwtjointly upon the whole of them, 
oaoepowhema wbokivitl^isflned'. 93 

The o hoi HP in hio torn may impose a fine on all I 


Principal and accessary before, upon ttfugam 
fecit being found by the coroner, forteit all 
their goods and chattels. * , ' 81 

The right to hold a court Jeet may bo forfeited 
by Imre omissions, which disappoint the ends 
of its institution, us well as by acts of gross 
ond palpable oppression and injustice. 113. 

8. 5 

What acts shall forfeit a recognisance of bail. 

127, 128 

Whether it be necessary in an indictment on a 
statute, to relate the clause of forfeiture. 341 
Under what circumstances tbe recognizance 
taken on a certiorari becomes forteited. 41 K 

S.58 

What he who obstinately stands mute shall forfeit, 
and to whom. 464. s. 19 

' Where the time proved varies from that laid in 
> tbe indictment, and the jury find a general 
I verdict guilty, the forfeiture shall relate to the 
I lime laid. 614 


Foefbitore op Lands. 637. c. 49 

By the common law, ail lands of ioheritanoe, of 
which the offender is seised in his own ri^t, 
and all right of entigg^fends in the hands of 
a wrong-doer, are$^^^H|M to the king by an 
aitmmder of high iMHf and to the iora of 
whom they are immediately holdenr, by fln 
attainder of petty treason andhfdmy. 69f. 

Freehold lands forfeited by an attainder of Mgh 
treason are vested in the king without of* 
found. 

Bus during the life of the offender, the kh 
not take possession of them dll office 

•». S.9 

The lord cannot enter into the escheated lands 

with- 
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«otil it npmt bf due 
M|nw Ait the king bath bed toe yeeri day, 

637 

Tb^mberitBnce of things not Ijing in tenuce are 
forfaited to the king by an attainder uf hiph 
treas^^ _ _ . 


7i^ 


Thepreficsof things 
feited during 
attoinder of 
Thp inhericani 
eatinguish^ h/ 
reason of it. 


nceeaUi 

MlbyW<l 


Bo^liing in 

f'^itbe 


in tenure are fur- 
offender by an 
638 

ngs not lyipg in tenure is 
death of mi offender; the 


No^ right of action to lands of an estate of inhe- 
ntanccy are f<^rf^yidy|ifher by the common 
law or by statuteu^Hm t6. s. 5 

No right of entry iql^Vbh landsy nor to the 
use ^unless fraudw&tly conveyed. See.) nor 
oonditiong were liable to be forfeited before 
33 Hen. 8. t/». 

Land in uM* could nok be forfeited after slat. 
West, bfk only fol@^it.. life of the tenant in 
tail, till 26 Hen. 8. 13. f7». 

Lands of inheritance wliich a husbainl is seised 
of in right of his wife, or seised of in his own 
right for life, are forfeited to the king only. ilr. 

s. 6 

By force of a special custom, n copyhold of in- 
heritance may be forfeited by an ‘attainder or 
conviction ot treason or felony^ercTi tiUhaut 
a conviction. 638. s. 7 

A copyhold may be forfeited of common right, 
by attainder but not by a conviction only. ih. 
If the attainder happens before the tenant is ad- 
mitted, a copyhold is not forfeited, but shall 
go to the heir at law, U,, (N ) 

At common law, upon an attainder of treason 
or lelony, the king had a right utterly to waste 
the lands liolden of any hut hirasel/, &c. i&. 

How the king is now intitled to the year, day, 
and waste. 639 

54 Geo. S. ch. 45. forfeitures abolished be^ 
yond the life of the offender except iu treason 
and murder. t6 

Where the Goods shall be forfkited. i6. 
All things comprehended under the notiou of a 
personal estate, whether in action or posses- 
sion, which the offender hath iu Ais own right, 
are liable to forfeiture. ib. s. 9 

A term limited to executors, and not vested in 
the party himself, is not forfeitable. ib. 
A bona or leaes made to a person in trust arc 
forfeiuble. ib. s. 10 

The trust of a term for the use of the offender, 
his wife, or children, is forfeitable, if fraudu- 
lently made to avo^^muhsequent forfeiture. | 

If such a term be made, it shall only 

forfeitable so far as the offender’s interest 
ioiteateadu, ih, 

A power reifi^dd to the grantor to do some 
personal act b not forfeitable. id. s. 13 

ST Cases Taiircs Person ax. shall be 
'wted. ib. s. 13 

personml shall be forfeited upon aeon- 
ufcttsu of treason of felony. id. s. I4i 

VOL, II. 



They mbo become forfeited upon n j'ugm /iseiU 
found by the coroner su/ier etsum coiporjs* 

640. s. 14 

The goods, upon such a finding, are forfeited 
absolutely, and also tlie issues of the ofieii4er*s 
lands, till he be acemitted or pardoned. ib. 
Where a prisoner, cither as principal or acces- 
sary before or after, is acquitCM before ju^ 
tices of oyer, of a capital felony, but is 
found to have fled, he shall forfeit his goods, 
but not the issues of ligands. id. 

Qneere, if the law is not tHRsauib u poll acquittal, 
and^/ti^fim fecit in petty larceny. 4b. 

The party may in all cases, except in the coro- 
ner’s inquest, traverse the^/ugom fecit* ib. 
In all cases the particulars* of the goods fi 4 |i|d 
to be forfeited may be traversed. iB. 

If A default be made before the exigent is 
awarded, the party forfeits his goods, . both. in 
a capital case and in petty larceny. id. 

Wherever goqds are so forfeited, they are not 
saved hy nn acquittal at the trial. td« 

But they are saved by a reversal of the iiwartl 
of the exigent. ‘ 641 

QuarCf if tlic party do not forfeit his goods tinuii 
a presentment of twelve luen, thiii lio iled or 
resisted being apprehended. ib. s. 1('» 

Goods are aUo foi felted, hy being waived hy a 
felon in his tliglit, whether they nre^is own 
goods, or those of others which Ib has .stolen. 

id. H. 17 

Or Foni EiTunr i;y Statute. id. s. Ill 

By 26 Hen. 8. c. 13. all estates of inlieriiniicc in 
use or possession arc forfeited hy an attainder 
of high treason. id. s. Ifi 

By 33 Hen. 8. c. 20. nttuiiidors for high treason 
by the common law, shall be as effectual nS 
attainder by parliament, and forfeitures vested 
in the king without ollice. ib. 

The rights of strangers how saved. 642. s. 20 
These statutes are not repealed by the J Mary, 
c. 1. >id. 8. 21 

Estates in tail arc forfeited by force of the words 
** any estate of inheritance,*’ in ihO'26 Hoii. 8. 

Where lands are gii’en to a man and hb.Wtle, 
and the heirs of their two tfodies, the eiitipiljs 
forfeited by his attainder. ^ id. 

The right to a writ of error to reverse ao erriH 
neons common recovery is not||uHetted :by 
these statutes. s. 23 

The mere right of action to lands in the hands 
of a stranger, as of a ditcontinuance, or of the 
heir of a dintisor, is not forfeited. id. ' 

A right of entry into lands to wlitch a person 
attainted of high treason is hititled, is as much 
forfeited as lands in possession. 643 

The king shall not be adjudged in possession of 
such lands till o^ice, and scire faeia^Md 
seizure on such omen, ^Sjpd. 

How the king became possessed of such lands 
at common law. ih* 

Where a tenant in tail of the gifts of the crowfl' 
makes a feoffment in fee, the reversion hdiBg 
still in the crown, and afterwards is lUtmnted 
of high treason, the right of the entail is for- 
feited to the crown. . ih, s* 24 

3 D Where 
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WImbto one etmimcd of high treasoo, to oened 
of’e defeasible estate in tail, and hath at the 
same time a right to an ancient entail which 
IS disoontinueo, he forfeits both the entail in 
possession, and the right to the old entail. 643 

. s. 25 j 

A power of revoking the uses of a settletnetitl 
may be forfeited by force of the 33 lien. 8. 
if the execution of it require nothing but what 
may be as well performed by any other per- 
son as by thf^rty by whom it was reserved. 

m ‘ 7 643. s. 26 

In what cases ttiV form of the pravi$o by which 
sueh a power is reserved, will keep tlie for-| 
feiture out of tho statute. 644 

AlKannuity granted to a man pro comilio impen^ 
dendOf is not forfeitable by these statutes. t6. 
Quarty if an office granted to a man for life, and 
requiring skill and coiihdcncr, he forfeitable. 

ib. 

If an office he granted tit /ee^ it niqy be forfeited 
by the common law. ib. 

Kstates tail are forfeited by force of the words 
" all interests of whut nature soever,’* in an 
act of parliament. ib, s, 2B 

The statutes of pramunire, which give a general 
forfeiture of all the lands and teoeinents ol 
the o^^nder, extend not to land in entail, ib, 
A snvttiPof Mrruption of' blood in .i statute con- 
cerntng feliny doth, by necessary consequence, 
save the land to the heir. ib, s. 29 

A saving of land to the heir prevents corruption 
of blood and loss of dower. ib, 

A saving of the corruption of blood in a statute 
concerning treason, doth not save the land to 
the heir. to. 

The forfeiture 4 ipon an attainder of either trea- 
son or felony shall have relation to the lime 
of the offence^ for avoiding all subsequent 
alienation of the lands. 645. s. 30 

But as to chattels, the forfeiture shall only re- 
late to the time of the conviction or Jugmn 
ficit found. f5. 

dutrtt whether in prmmumire the forfeiture shall 
relate to the time of the offencCf or only to 
I hgl of ike judgment, ib, s*. 31 

Thd|Rtainder at to menu pnfittf shall only relate 
to the time of the nttainder, ib, $. 32 

Any one indicted or appealed of treason or felony 
may honflldUe sell any or hit chattels, real oV 
persoiial^^r the sustenance of himself and 
family, until they arp forfeited. a. 33 

The goods of such a person cannot be removed 
till they are forfeited. 645. s. St 

Whether the goods of a person indicted may 
lie inveatoried, and detained in custody before 
the oowriction, and till they areYorfeited. ib. 

s. 35 

Qi||H^wlier6a person is found guiiip of murder 
HBie coroner’s inquest, whether the coroner 
wmll inquire, and value his goods, aud deliver 
them to the township. 646. s. 36 

The (Mrty’t goods may be appraised by the 
eheriff upon a non osl tneenlus returned to the 
teoofid eufki. t6. 37 

But by 1 Rich. 3. c. 3. no ^riff, dee. shall 
i the goode of any person iapriaoned on 


sutpicien o£ felony, until swffi perton.he eou- 
victed, or Im goods forfeited. 646* s. 68 
This statute extends as well to the of 

money os to any other chattel. sk. s. ' 
The goods may he seized as soon as fovleiMk by 
force of this statute. &c. 40 

Qu^rre, whether the kMig takes the^gUBs for-* 
feited subject to tholl^p af^t^a party, ib, (N) 
Atciimmon law it was nTplepTor the township* 
that the goods were deliv^^ to a particular 
person, and ^at he had embezzled them. t6. 

• s. 4t 

But by 31 £dw. 3. c. 3. if any man or town' 
" ofTelonsviillatIdii/ 
~ iKer who is chaMe- 

her dower. (See 
647 


charged with the go 
in discharge of himd" 
able, he shall be he 
III what cases a wife sJ 
Dower.) 

FOllGjBRY. 

Forgery is not withinu||||nftdn;J^^ jus- 
tices of the peace. , 55 

In wliat cases the for|pMPIwrtts pro- 

ceedings of courts may 'be proceea^d against 
by attachment. 223 

The Court will not, without special cause, re- 
move an indictment for forgery by certiorari 
at the prayer of the defendant. 402 

A conviction of forgery on 5 Eliz. c. 14. is a 
good canseiof clmllcnge to a juror. ^ 577 
And quttre^ whether it is not u good objection to 
the coinpctenry of a witness. 603. s. 97 

A person whose property is prejudiced by a 
forgery, U no evidence to prove it on an indic- 
nient or information. 605 

FRACTION. 

llegularty the Uxw makes no fraction of a day. 

233. 9. 34 

FREEHOLD. 

None but freeholders shall be electors to the 

office of coroner. 74 

FREE PLEDGE. 

The nature of it. 90 

AW persons are hound to be of some frank* 

pledge. ib» 

FREgll SUIT. 

If a gaoler, upon fresh suit, retake a prisoner 
without losing Vght of him, it shall not be* 
construed an escape; but otherwise if he kill 
him in the pursuit. 194. s. 6 

Restitution of goods in an appeal of larceny is 
the necessary consequence of making fresh 
suit after the offender 239. s. 50 

Anciently the party, fresh 'Suit, ought 

to have raised the cry. ib, s. 51 

Now if the party be guilty of no gross neglect in 
endeavouring to apprehend the offender, it is 
sufficient fresh suit. ib. 

The fresh suit shall be inquired of by the jury 
who try the principal matter. 240. s. 52 
Upon the finding of the fresli suit by 
the court may award restitution. 

How the court may inquire of the fresh tuit> 
and award resiitution where the appellee^ is 
convicted by confession. t5. 

^ Thd 
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The iw]MM vhiob iw|ttir« of ttefmli Mit is « 
mm ioquett of office, to Mtisf^e comcMnce 
«|;^jiid(se. 840. •.59 

The inquest of the fresh suit is in the discretion 
o£thvoart. ,5. 

GAME. 

See Gj^stiorari. 

’*** JfOL. 

^S^^OMMITMLNT. 

Bjf 14 £(lWs 3, c. 10, the custody of goals re- 
, joioed to the oflice of »hcnO*». 170. 

i5 lien. 4- c. IQ, §pnc shall be impriboiicd 
i 'Qui in the coriimolljllt^ lif. 

None can cLiim o ^ ^ fiaucbise, unless 
he hme also n i m if l/fi ivery, ih. s. 7 

By 21 and 12 c. !9. justices of the 

peace enabled to rebuild and tejnur the 
guola niJ(he extienUb of the Ciiunty. 

Kvery gjjulT in the J9||^in ii the gaol uf ilir 
kingfotlMMhs 7. H 5 

No persoo can justiry the detainiiii' a prisoner 
ill custody out uf the coiiiiiioii guul %sithout: 
some special cause. 177. s. «> 

OAOI^nELlVERY. 
iSVe Assizi:. 0\ i n. 

The coiiitniHbion uf gnol-deli«oiy is a patent, in 
nature of n Utter fium the king to eeitain 
persunH appointing them Ins Jusiiet s, or tiso | 
or tliice of them, of winch number such ai 
particular pervm is specially requited to be,! 
authorising them to deti\cr Ins gaol at a 
particular place of the pnsoneis then in it. 

2U. s. 1 

For this purpose it appoints them to meet at 
sncli a place, at such a nine, A:c. w here the 
sliorilfls € ommaiulcd to bring the prisoners, ih. 
These coiniiiissioiis must be ngreeubie to ancient 
p^ecedellt^. 2. IB. 2B 

Justices of gaol delivery may, by the cunimoii 
law, proceed upon any indictment of letony 
or trespass found before ntber justices against 
any person in the prison they are coitiniis- 
sioned to deliver. 2B. s. 2 

By 4 Edw. 3. c. 2. in afiinflance of the cummoii 
law, justices of gaol-dclivery may deliver the 
gaols of persons indicted ticfiire justices of| 
the peace. ib, 

'But justices of oytr and iermner can only pro* 

* ceed against persons indicted before them- 
selves. lb 

Justices of gaol-deli%*i^ry have power to take an 
indictment theinsel|M|s ib, s. 3 

They can only deluep^R gaol hy praclamalion 
where there is no indictment, and by proper 
trial where there is one. 29 

Contrary to some opinions, it is certain, that 
justices of gaol-delivery may deliver the gaol 
of persons committed for high treason, ib, s. 4 
whether justices of gaol-delivery may 
^•dUmKre an appeal against accessaries to a 
mony, the principal to which is in the custody 
of the gaol tb^ are commisstoned to deliver. 

29.^25 


Justioesof faoHMtver; nay tilui an indicunetit 
against one admitted to wul- ll9s (N. 1) 
Justices of gaol-delivery, on proclaisiaiion, jmy 
discharge all prisoners who are either not in- 
dicted or not prosecuted. Bat this power 
does not esteiid either to judges of oyer and 
terminer, or justices of the peace* 30 s s. 0 
Justices of gaol-del 1 very may award ereeutian 
against such prisoners as have been ouUtiwed 
for felony before justices of die peace, ih s. 7 
Justices of gnol-deliver^iavA£ower aAer their 
coininission is expire!, eiMBr to order the 
execution or the reptieve orihe persona tvho 
ha%e been condemned liefore them, ib, s, B 
They may by the coiiiniun law punish tliose who 
uiidiilv let piisoners to hail. ib,s. 0 

liy 2U Kdw. 1. they may award process into a 
foreign coittity ag.'niist (lersons appealed before 
them by an approver. s. 10 

By 27 Ktli\. l.c. 3. they .shall punish sheriils for 
leif iiig prisoners to bail contrary to the statute 
<if Webtmmsttfi'. SeJ ^Uitre, tb. s. 11, 12 
By 4 Kdw. 3. c. 2. they shall punish shcrilfs and 
gaolers tor delis er mg their prisoners on bail, 
ulicti tlie\ ate iH»l bailable. 31. S. 13 

And tins pmll^lunellt, though not expressed, sliall 
be nccoidiiig to the statute of Westminster. 

s. 14 

By 1 anti 2 Fhil. and Mary, c. ^pKices of 
gaol-df'ii%ery slmll fine junticeftif the peace 
and foioneis either as to hulling prisoners, 
or for not taking tlieir exBiiiinutioii, or the 
jiifoi Illation of the witnesses, or not reducing 
It to wilting, ^c. &c. &c. 31s Bt 

llj -I I'dw. :i. <*. 10, justices of gaol-delivery 
shall punish slictifTs and gaolers refusing to 
take felons into then custi^y from constables 
wiihotit be ing paid. 31 

By 1 Kdw. 0, c. 7. pi isoners convictetl of treaftiii 
mid capital letony, who shall be reprieved by 
the /pisticeH of one guol-delivory, may have 
judgnu'iit poised upon them by the judges at 
a subsKjueiit gaol-fjelivery. t6. s. 17 

This statute extends not to convictions before 
justices of oyer and itn/nner, 18 

It tiiiiy extends to prisoners reprieved 

fudiifneniy and gives subsequent coiiimisfHbers 
no inaijiier uf power user persons cottdenined 
by former just ice ib, a. 10 

If a person condemn^ by former jjAtices plead 
a pardon before their successoTI, tliey have 
no power to allow it. ib. 

The manner in which such a pardon must be 
pleaded. ib. 

Subsequent ju slices commissioned by die next 
king to that who cotumissioned the former 
justices, have the same power as if Iboth eom- 
rnis.xjoiis had been made by the same king, ib. 
An enumeration of sundry statutes givi0a||||||it- 
diction to justices of gaol- delivery, wW^HO 
By 6 Rich. 2. c. &. justices of gaol-^iivery shall 
hold their sessions in the chief towns of the 
several counties. ib, •« 21 

Justices of gaol-delivery may bail any person 
convicted before them of homicide 1^ mtsod- 
ventote or in self-defence. 161 

They may boil a person convicted^ men- 
3 D 8 slaughter^ 
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slighter, who has purchased his pardon after 
the- session is determined. 16 1 

So also if a man be convicted of manslaughter 
before them against plain evidence^ they may 
bail him till the next session. to. 

So also they may bail an appellipt^rom day to 
day, who pleads excoininunication in disability 
of the appellant. to. 

Justice of gaol-deli very have power to assign a 
coroner, and therefore may take an appeal by 
an approvugs 384. s. 16 

Tile king’s bHBKiyill never remove an indict- 
ment froin^lKices of gaol-deliverv without 
Sfiecial cause. 402 

By 34 and 35 Hen. 8. c. 14. s. 16. justices of 
gaol-delivery are authorised to write to the 
clerk of the pence for the certificate of the 
conviction of a defendant, for the purpose of 
preventing his receiving the benefit of clergy a 
second time. 474 

The justices of gool-delivery may have a panel 

returned without any precept or writ, and by 
a bare award : the reason ot it. 561 

•Tustices of gaol-delivery may order a jury to be 
returned immediately for tne trial of a prisoner 
arraigned before them. 562. s. 4 

GAOLER. 

See Habeas Corpus. 

In what cnifes gaolers shall be liable to an at- 
Cnciiinenr. 219.8.31 

They are punishable by the justices of gaol-de- 
livery for refusing to take the custody of felons 
from constables, &c. 31. s. 16 

GENEUAL ISSUE. 

WImt pleas in bar to an appeal arc consistent 
with die general issue. 272. s. 137 

A prisoner who pleads in avoidance of an in- 
dictment taken contrary to 11 Hen. 4. c. 9. 
and 3 Hen. 8. c. 12. which relate to the return 
of grand juries, may also plead the general 
issue. 299. s. 26 

The defendant to a yui iam action or informa- 
tion cannot plead a special plea together with 

S e general issue. 383. s. 62 

l*don suh pede nigilli cannot he pleaded with, 
or after the general issue, unless it bear a date 
subsetnient to such is||||e. 551. s. 67 

A defennait tarn mistake advantage on the 

? general ^sue, that the ofTence arose in a dif- 
ereiit county. 375. s. 32. 386. s. 70 

A defendant f/ui tarn cannot give a discharge by 
n subsequent statute, as he may a proviso in 
the statute upon whicli he is sued, in evidence 
on the general issue; but he must plead it 
sp^ially. 386. s. 69 

If a suit be brought on n penal statute after the 
^libie limited, he may take advantage of it on 
general issue. 378. s. 45 

In capital cases the general issue may be pleaded 
witn any other plea, either in bar, or in abate- 
ment, w'hich is not repugnant to it, even after 
such |dea is found against the defendant. 553 
111 what form the general issue may be joined in 
cnmioal as well as capital cases. ib, 

Vfimetat defendant shall be estopped lo plead tbe 


general Mil t>y a I 

found ogamlt him. d53» s. 4 

Son assault demesne may be mren in eridoMo on 
the general issue in an inmotmeDt, 
an action. 


RRANf 


t, *»« «»fl «» 


iss 



GENERAL 

See Ai&TS. j 
The case of general stated. 

gentlebCin. 

“ Generaeia,’* or “ Arwuger^ are eSh,r ^ 

f>ood addition for the degrd^iji^q 

man ; and generota for r" “ 

Where an appeal i 
who is not so eiti 
will abate the writ ^ 

In what cases scandal j 
of a gentleman 1 
the constable 
honour. 

GI 

A grand jury are returned to inquire of all 
offouces in general in tbe county for which 
they are returned. 287 

Upon a bill of indictment being preferred be- 
fore them, they must either find billa vero, or 
ignoramus for the whole. ^ ^ 288 

If they find a bill either specially or conditionally 
it is void. w. 

This relates only to cases where they find part 
of the same indictment to be true, and part 
false, and do not either affirm or deny the 
fact submitted to their inquiry. 2. (N- 1) 
Where a bill contains two counts for distinct 
offences, they may indorse hilla vera as to the 
one, and ignoramus as to the other. i6. 

Of the Return anx> Qualification of 

Grand Jurors 295 

The grand jury must be at least twelve in num- 
ber, all of the same county, and returned by 
the sheriff or other proper officer, without any 
nomination. th, s. 16 

Grand jurors ought to be freemen and liege 
subjects, and noC*un4er an attainder for trea- 
son or felony, nor vilieinSf aliens, or outlaws, 
whether for w^minal, or perhaps personal 
matter. ib. 

Any person under prosecution may, before be it 
indicted, challenge a grand juror as being out- 
lawed for felony, &c. a villein, or returned at 
the instance of the prosecutor, or not returned 
by the proper offiw^ tfr. 

But grand jurors, likcr all other men, shall he 
intended legal and honest, until the contrary 
appear. lb» 

One outlawed on an indictment of felony may 
plead in avoidance of it, that one of the grand 
jury was outlawed for felony. 295. s* 18 
It is unsettled at the common law, whether 
grand jurors ought to be freeholders. •« 19 
Hate says, they ought to be freeholders^ but to 
what value is unoerlaui* bk (N) 

Upon the equity of the ste# fFeil. 2« e. 28. old 
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jftjjM of per- 

p^timlly sick, or Imog out W the county^j 
ahfUt not bo returoed upon grand juriea ft96 
tfUfft such persons being roturned upon the grand 
— pay lawfully serve on it if thev think 

ib. 

i in thejfepriiTs tom shall have 20s. 
a yiM^reehold, «|j|0s. a-year copyhold. 297 
3 lien. 7. c. 1^ grand juror for the in- 
quiry of conoealiiiehts, &c. before justices ofj 
^%e pea^, shall have ios, yearly. ib. 

^ By 33 Hum 6. c. 2. grand jurors in the coun^ 
Stine of fMfiaster shall have 5/. a year. ffi. 

sherifls shall put those in 
4s asJhjj^MU i^ighbours must sufficient 

ftball be made of! 
shall nut be suspect 
ib, 

I to grand jurors, ib, 

‘ jurors shall be of 
pie, uiid returned by 
p without any deno- 
299. s. 23 

Upon this statute, a person who is not returned, 
but procures his name to lie read among those 
of the grand jury, may be indicted and hoed. 

ib, 8. 24 

It is questioned, whether a coroner’s inquest is 
within the purview of this statute; but oil 
other inquests are within it. ih» s. 25 

A person arraigned or outlawed upon an indict- 
ment taken by a grand jury, contrary to 1 1 
Hen. 4. may plead it in avoidance of it. Set! 
gutrre^ if he has taken trial on it without ex- 
ception. 1 ^. 8.20, 27 

If one grantl juror rrluriie<l contrary to 1 1 lien. 4. 
join ill finding an indictment, it vitiates the 
whole. 300. 8. 2H 

A prisoner shall have counsel as'tigned to take 
an exception to an iiidictuieiit found by grand 
jurors returnc^l contrary to J1 Hen. 4. ib. s. 29 
111 objecting to an indictiueiil fur such a defect, 
the record must be in court. ib. $. 30 

By 3 Hen. 8. c. 12. justices of gaol-delivery and 
justices of the peace, may reform the panel 
of grand jurors returned by the sheriff, by 
taking out and put^g to the names which 1^ 
so impanelled. ib. 

Therefore if a grand juror libo is nominated to 
the sheriff, except by the justices in pursu- 
ancre of the aliove act, it shall vitiate the in- 
dictment he joins to find, according to the 
11 Hen. 4. i5. s. 33 

No grand jurors can indict any offence whatso- 
ever which doth not arise within the limits of l 
the precincts for wnich they arc returned. 

301. 5. 34. 

Whether a grand jury ought to find a bill of in- 
dictment to lie true upon probable evidence 
only. 354. notu 

A person committed as principal, and taken sur- 
reptitiously from his confinement to give evi- 
4 (..^€ltiice before llie grand jury on a bill preferred 
agaiosc his accomplice, is a competent evi- 
. dinoe for that purpose. ib. 


SESSIONS. ^ 

An acauittal at the grand session of Wmle$ iii 
pleadable in bar to an indictment for the same 
ofience in Engiand. 304. s.42 




GRANT. 


Grant of the goods of a felon standing mute 
shall not be delivered until good grant in the 
king’s court proved. 464. s. 20 

Such goods will not pass by a grant of all felons 
goods, without being speciqUHjmgned. s. 21 

GUARDIJ^^ 

Si*e Appeal. 

HABEAS CORPUS. 

It is a contempt punishable by attachment for 
an inferior court to proccra after a kabeas 
corpuB allowed. 21R. a. 28 

A gaoler is punishable by attachment for dis- 
obeying writs of habeoB corpus. 219. a. 31 
It is no excuse for not obeying a writ of babeoi 
corjWy that the prisoner did not tender his 
fees to the gaoler. i5. 

By 1 and 2 Phil. A: Mary, no habeoi carpus shall 
be grunted to remove any prisoner out of ipiol 
except signed by the band of chief jusuoe, 
Ac. s. 35 

HAMLET. . ^ 

Whether a visne may come from a barolat. 255 

HEAUBOKOUGU. 

’ iSi'c Constable. 

HEIR. 

See Appeal. 

HERALDS. 

Sec CoNsi ABLt im(/ MaRsmal. 

HICII CONSTABLE. 

»Ve Constable. 

IIIGIIWAV. 

Sec CEiinoHARf. Siieripp’s Torn., 

HIGHWAYMAN. ^ 

Are liumicHY. 

Tlie reward fur appihciiding and convicting a 
higliwayman. 126 

Taken away by 58 G. 3. c. 70. f6. 

HOMICIDE. 

See Bail. 

A person arrested upon UgfU napicion of homi- 
cide may be bailed by a justice of the peace. 

148. a. 34 

Excusable Iiornicide not bailable by Justices of 
the peace. ^ iA» 

In what cases persons committed for homicide 
arc not Fefdevisable, 147 to 155 

In what case a prisoner acquitted of homicidn 
may be remitted to prison, or bailcj^ 147 
What fee is doe to a coroner for taEmg an in- 
quest of homicide. 86 

HomNE 
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HOMtNE BEPL£<lrANOO. 

See Bail. 

HONOUR. 

$ee CoNSTABu: and Marsel. 

HOUSE STEALERS. 

By 1 Edw. 6. c. 12. no person convicted of fe- 
lonious stealing of horses, geldings, or mares, 
shall be admitted to clergy. 478. s. 34 

By 2 & 3 Edw. (the above statute being 

piurally expwHn, stealing one horae, geld- 
ing, or mare, shall be put from cleigy in the 
same manner as stealing of two, 3cc. 480 
By 31 £liz. c. 12. accessaries both before and 
after the fact in horse-stealing are put from 
cleigy. 486. 8. 63 

By 10 and 11 Will. 3. c. 23. if any horse-stealer, 
being out of prison, shall discover twq or more 
who had then been guilty of horse-stealing, 
and cause them to be convicted, he shall be 
entitled to a pardon- 531 

HOSTLER. 

is a good addition* as coming pro- 
perly under the notion of a mystery ; but he 
may be sued by the addition of “ labourer^* 

203. s. 118 

HOUR. 

Omitting the hour in the count in an appeal is 
not fatal ; but it is safest to insert it. 252. s. 87 
If the hour as well as day be set forth in alleging 
the otVetice of the principal, it is fatal to men- 
itoti the day only in describing the otfence of 
Uie accessary. 253 

It is siillicicnt to sny the fact was done about 
such an hour ; anil a intslakc of the hour will 
not be material upon evidence. ib. 

HOUSE. 

By 12 Ann. c. 7. wlioever shall feloniously steal 
money or goods to the value of 40s. out of any 
dwell mg-housc, or out-house thereunto be- 
longing, shall be debarred from the benelit ofj 
clcigy. 487. s. 66 

Thisrimt sliall not extend to apprentices under 
the age of hfteen years. ib, s. 67 

Persons outlawed, and.i|||pessarics, are not 

i6, s. 68 


within 1 


Atute. 


flraTuSEBREAKING. 

See Robbery. 

By 1 Edw. 6. c. 12. no person convicted of break- 
ing any house, any person being therein and 
put in fear, shall be admitted to clergy. 

478. s. 34 

This statute extends both to indictments and 
anpeals. 479. s. 35 

It rahr not exclude those who challen^ more 
than twenty. ib, s. 36 

Sed if those who challenge more than 

twenty^iyre not included in the word ** can- 
viciedytm ib, note in margin 

Thisstatumt 


I omits accessaries. 


ib. s. 37 


ThBjbioaking of the houde most be such as the 
^'^mtroottKraee to be feldOkHis. 480. s. 40 



By 3 and tusd c. O.hoasAMdkers 

who chaflenle more tlian twenty ere ousted of 
clergy upon an indictment, whedier in the 
same or a different connty. 492^|||tf 

By 4 & 5 Ph. and Maiy, c. 4. accesaanet 
to such breaking, if accompanied wim^eal- 
ing in a dwelling-hous^ are oosted^^ their 
clergy in all cases, jjg/ ' ^ ib. 

No breaking is writhin tfilPr Edw. 6. which does 
not amount to an actual breaking of an hoa|e, 
or of some part of it, as of a cupboard, tcc. 
^ 6xed to the freehold, and therefore the bieak-^ 
^ ing a trunk, &c. is not within the statute^ tcc. 

, 493. s^ 

By 39 Eliz. c. 15. whoeve^hml be found, go^y 
of feloniously taking. afllM'jiii tbe 
goods to the value shiUings in any 

dwelling house or out- 
admitted to cleigy, thi 
in the same at the 
This statute shall onfi 
as is accompanied 


ioiise,3cc. 

tp; I 

A chamber in an inn of court is'a hobse witfam 
the intent of this statute; but a losing in 
Whitehall or Somerset -House is not. tb. s. 97 
No accessary is ousted of bis clergy by this sta- 
tute. ib. s. 98 

Nor is an aider or abettor ousted, unless it ap- 
pear that he was actually within the house, tb. 
By 3 & 4 Will, and Mary, c. 9. %vhoever shall 
aid and abet another to break any dwelling- 
house, shop^ warehouse^ &c. and shall felo- 
niously take to the value of five shillings, shall 
be excluded from clergy. * ib, s. 99 

Aii^assistant, or an accessary before, to such a 
felony in an out-house^ not being a shop or 
warehuuse, &c. without entering it, is still en- 
titled to clergy. 496. s. 100. 101 

Dot all principals in any felony within ^3^ Eliz. 
c. 15. arc excluded, whether in the same or a 
dillercnt county. 497. s. 102 

HOUSE OF CORRECTION. 

By 6 Geo. 1. c. 19. justices of the peace may 
commit vagrants and other offenders chaiged 
with small offences, mther to the common 
gaol or house of correoBon, as they shall think 
proper. % 117 

By 5 Ann. c. 6. persons convicted of larceny, 
who arc liable to be burnt in the hand, may 
be committed to the house of correction for 
not less than six months, nor more than two 
years, &c. 506 

By 19 Geo. 3. c. 74. a further punishment in- 
'ftictecl. * 507 

HUSBAND AND WIFE. 

What lands shall be forfeited by attainder of the 
husband, which he holds in nght of his wile. 

638 

In wbat cases dower shall be forfeited. (See 
Dower.) 647- s. 43 

In what cases they may or may not gjive evi- 
dence against each other. 800 

flUE 
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HVE AND CRYI ' I 

T^vAariiT in his torn may inquire of all those 
shall levy hue and ciy' without cnLisc» or 
^^l^eglect to levy it where they ought. 

100. s. 58 

Pnvate^rsons are jmjtificd to apprehend offen- 
ders upon a hue an4!lfary levied against them. 

. na.s.14 

Huft and ciy is the pursuit of an olTeiulcr fn>ni 
town to town till he is taken. 115. s. 5 

AH who are present when a felony is committed, 
^qr a dangerous wound is given, are bound 
liDtli by commoB law and by .stutuUs to raise 
the. hue and ciy Mginst tfie ofTendrrs who 
escape. 

A man may lawfully lft»e it against one who 
sets tuxm him in the highway to loh him. ih. 
By 13 c, 4. and cry sliall be levied 

a *p|ft rtger not obey the arrest 

of the Wweb in thiTllH ^ time. lb. 

By 21 EdW.1. B. 2. it may he raised against 
trespassers in |Mirks. " ih. 

To levy hue and cry without cause is considered 
as a dibturhance’of the public pence. ih. 
The manner in which the hue and cry shall he 
levied. i5. s. 0 

By the statutes of VVinton, if the country will 
not answer for the bodies of siicli as coinniit 
robberies and felcniies witliin forty da)s, by 
levying the hue and cry, the iidmbitanis 
where the otVence w'us cotiiiiiittf*<], shall be 
aiibworuble, &c. 1 1 (> 

But to make the country liahh., the robbery must 
be open and violent, and not done in any 
house. ih. (N) 

But it is not necessary that it shouhl be done in 
the public highway ; if coiiiniitted in a coppice 
it is sudicient. 

By 27 Eliz. c. IB. the iidiahitaiits of every him- 
dred where the offeiice shall he coiiiinitted 
sliall pay half the damages recovered against 
the htindred for neglecting hue ond cry. ih. 
No hue and cry shall bo th-eiiicd suBicieiit, uii* 
less made both with horsemen and footmen, ih. 
No person robbed shall maintam nny action 
upon these statutes, unless he give itnmediatf* 
intelligence, and wifiMn twenty days before 
the action be examined before a magistrate, 
Icc. ih. 

By 8 Geo, 2. c. 18. the person robbed must also 
give notice to a constable near the place, dc» 
scribing the particulars of the robbery, See. 
&c. ih. 

No hundred shall be chargeable, if the felons be 
apprehended within fSrty days after notice, 
m. in the Gazette. IIT 

By 22 Geo. 2. c. 24. no person shall recover 
more than 200/. unless two persons are in 
company at the time of the robbery. tfr. 

Nor by 30 Geo. 2. c. 3. and 4 Geo, 3. c. 2. un- 
less three persons be together, if the plaintidfj 
is receiver of the land*tax. ib. 

TImse who are taken upon ,a hue and cry are 
ureplevLsabie by the statute of Westminster* 

151. s. 41 


lOmDRBD* 

See BscaM. Vtot alto Cat. 

HUSBAND AND WIFE. 

A ft me ctryerA btdttg appealed withont the hus^ 
band cadlpit have damages on her acqaittal ; 
sed qtiiere. 278. s. 149 

A conspiracy may be sustained at commOfi law 
by husband and wife, for a malicious appeal 
against the wife only. 279 

If a husband and wife are and'-acquit^ 

ted, they shall have a joUHJKKmont lor the 
damage* to the wife, and shall nave separate 
esecutioiis tor their svvcnil damages. 279 

An appeal lies against tv /erne awert without 
taking notice of the husband. 238. s« 4(i 
But a wife cunnoi bring iiii tip|N!iil without her 
husband. 244 

In an .appeal, the addition of the |>lficc of habita* 
tiou ot a wife is snBictenlly shewn by shewing 
that of the husband. 2G4 

IDENTITATK NOMINIS. 

To reverse an outlawry ti|)on an indictment for 
a variance in.ihe name of the defendant, bt^- 
twceii the reconl and the process, the diver- 
sity must be shewn by the wnt utcHtiiaie nonti- 
fiU. 854 

IDROT. 

Sir Am: A I , Arcitovra. 

JROF/\II.S. 

Tlie statutes of jeofails do not etcend to cri- 

rniiml prosecution. 336 

By 9 Ann c. 20. they shall exiond to informal 
ttoiiH in the nature o\' quo warranto. 384 

IMUAULANCE. 

Where nii npfn*.al tuny be abated before and 
aftiT impnrliincc. 259. s. 102 

IMFKACHMENT. 

Ser Trial by pEras. 

A lord committcal by the house of lords on an 
impfMichrjicnt of treason, and afterwards par- 
doned, cannot bo dinchnr^rd by the coi^of 
king% bench. Srd qndtre^ if the court may not 
hail, especially if iiriroriiament be sitting, tdd 
By 12 & 13 Will. 3.H|t no pardon under the 
great seal shall beheaded UH||M|pinipeaclv- 
ment by the commons in parlidlftRit. 547 

But after the impeachment is tried, the oilender 
m.ay be |mrduned. ib. 

'flic necessity of making a high steward for the 
trial of an impeachment for high treason, has 
been denied by the house of commons. 

581. $. 1. note in marg. 

IMPRISONMENT. 

See Comm iTMEKT. Aehest. Habbaa Cobpus. 

INCENDIARIES. . 

See Aiisov. 

INDICTMENT. 

An indictment is an accusation at the aidt of 
the kinib found to be tma bj tlia oal^ ef 
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twdw men of the ooiiii^i|»tunied to inquire 
of all oflhnces therein coiAitted. 287 

The diiKerence between an indictment ‘ and a 
presentment and inquisition. ib. 

A grand ju^ must either find billa vera, or ie- 
■ noramus lor the whole^ or the fii||Kng is void. 

288. 8. 2 

So also, if they indorse a bill conditionally, or 
true as to a different crime than that which 
tlie indictment charges, it is void. ib. 

But where the^ bill consists of two distinct 
counts, as rlm^d auault^ diey may indorse 
bUla vera as to the one, and ignoratnut as to 
the other. ib, (N. 1) 

An indictment is so far the king’s suit, that tlie 
party who prosecutes it is a good witness to 
prove it. ib. s. 3 

No damages can be given uoon an indictment 
even it the king were, by nis commission to 
an;|f new court, so to direct. ib. 

But if a statute expressly direct that a party 
shall recover damages by indictment, they 
.may be so recovered; otherwise they ought 
to ^ sued f(»r in an action on the statute. 288 
Tlie king’s bench, by virtue of a privy seal, may 
give to a prosecutor the third part of n fine 
assessed on a criminal prosecution. ib. 

And to induce defendants to pay prosecutors 
theif^costs, it is the practice to intimate an 
inclination to mitigate the fine to the king. 28D 
All crimes of a public nature, all disturbances 
of the peace, all oppressions, and all misde* 
meanours of a public evil example against the 
common law, may be indicted. ib. s. 4 

No injuries of a private nature, unless they some 
way concern the king, cun become the sub« 
ject of indictiiient. ib. 

Wnerever a statute prohibits a matter of public 
grievance, or commands a matter of public 
convenience, an offender is punishable both 
bjf action and iiidiccnieiir, unless such a mode 
of proceeding is expressly excluded. ib. 

Quart, if the offender has, in an action, been 
Jmed to the king^ lybetlier he csii afterwards 
be imbeted fur the same offence. ib. 

No offence against a statute of a ^vrivate nature 
will bear an indictment. ib. 

Instancee of injuries which are not indiciuhle. 

i6.(N. I) 
e,TRt prohibited by the 
^ created by statute, and a |iar* 
ticoiar manner of proceetiiiig appointed, but 
no mention made of indictment, no indict- 
ment can be maintained on such statute. 

290. (X. 2) 

But if such a statute give a recovery by action, 
bill, plaint, inlbnualion, orotherwutf then it au- 
thorises a proceeding by way of indictment. 290 
Mr here a statute adds a Vurther penalty to an of- 
fence prohibited by the common law, the 
offender may still be indicted ns at common 
law. • ib. 

If sucl^M indictment conclude coaira forwiam 
couuiot be made good upon thej 
etaum, it may be maintatued as an indict-' 
ment at eowfeibn lavr. d. 

Where new created offboces are p^hibited by a 


Where a^apw oflfence,WRit prohibited by the 
oommoHiw, is ‘ ' 


general fil^bltory clause, anaodictinent fvili 
ne ; but tioi if the clause be particular, and 
specific remedies are appointed. 290. (N. 2) 
Where a new offence is created, an indicun^t 
will lie on a substantive prohibitoiy clause, 
although there be nflerwards a partict^ar pro- 
vision and remedy given. ib. 

An indictment will not li|^ where a statute oreat- 
iog% new offence is not prohibitory, but only 
inflicts tlie forfeiture and specifies the remedy. 

ib. 

Where tiie offence was punishable before^ the 
statute, the particular remedy given in it is 
cumulative: out where the offence was not 
punishable at common law, the particular re- 
medy given must be pigsued. ib. 

WreR£ Indictment is tiNNFXCssARY. 290 

Anciently a person taken upon immediate pur- 
suit, with the property stolen upon him, might 
be brought into cour^ and tried ;^thout in- 
dictment. ’ ^ " ib. s. 5 

But by 25 Eliz. c. 4. &c. proceedings upon the 
inainovre are wholly taken away. 291. (N. 0) 
III trespass for goods in the king’s bench, if the 
jury find they %vere stolen, the defendant may 
be tried, on such finding, for the felony with- 
out indictment. ib. 

But such a fiadiiig, except in a court of criminal 
jurisdiction, has no effect. ib. 

Even ill the king’s bench, on nn indictment, if 
the jury find that some other than the de- 
fendant did the fact, yet that other cannot be 
tried on such finding without being first in- 
dicted. ib. 

But it is otherwise on the finding of a coroner’s 
inquest. ib. 

A verdict ii|K)n a declaration for a misdemean- 
our in a projH'r court, will serve for an indict- 
ment against the persons found guilty by \t.ib. 
W’here a pt^rson may be tried without indici- 
nienl upon an appeal not prosecuted. 

291. s. 7 to 14 
Whether one may be tried at the suit of the 
king for a capUal offence upon the sheriff’s 
return without any indictment. 294. s. 14 
A man may be arraigned upon an indictment 
while an appeal is depending. ib. s. 15 

Who may be iiulictorsJlhd in what manner they 
are to b«* returned (ife Gk.sno Jury). 295 
Within %vhac place tiu; offences inquired of by 
the grand jury roust arise (Sec Grand Jury). 
If it doth not appear by an indictment that the 
offence arose within the county, or riding, or 
other special division or precinct for which the 
jury which found it was rcturntd, it is erro- 
neous. 301 

A/ortiori, if it appear that the offence %vere in a 
^dilfererit county than that for which the grand 
jury are relumed. ib. 

Qnere, if the finding of collateral matter, ex- 
pressly alleg^ in the indictment to have hap- 
pened in a different county, is not void. i6. 
in what manner the county ^d place in which 
the offence urme most be expressed in ihe in- 
dictment. ib. 

If upon not guilty pleaded it shall appew that 
the offitDce was committed in a diffeient 
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coojitjp from that in which the iodictnieiit was 
found!, the defendant shall be acquitted. 

301. s. 35 

Bjr the commoh law, if a roan had died in one 
county of a stroke received in another, lie 
could not be indirted in eitluT. 302. s. 3d 
But bv 2 & 3 Kdw. <3. c. 2-1. where any person 
shall be stricken or p(»isonrd in one coiiniy, 
and die of the same in anotlier, an indicUiieiit 
may be found in the county where the death 
shall happen. iV/. 

So if a fiict done in one county prove a nuisance 
in another, it may be imlieted in either, ift.s.37 
If one guilty of larceny in one county carry the 
ptwds stolen inifi another, he may be indicted 
in either. ^ * i6. s. 33 

If a man iiiurry two wives, the first in si furei^n 
country, and the second in Ku^htnd^ he. may 
be indicted in Ku^tami. 303. s. 30 

If u woman be taken, by force in one county, 
and carried into anther, and lln*re marne<i, 
the (itUnder may be iiidicti d and tried in the 
second county. ib. s. 40 

But if :i record be sioh n or a\oi<1ed. See. partly 
ill one counly and partly in aimtlier, be can- 
not be indicted /(>r* thcJtUm^ in either. 

t/). s. 40 

By 26 Ifon. tt. c. 6. otfences comimtfed in HV</r'.s* 
may be inquir»‘fl of in llio next English count j/ 
where the kin^*s writ runneth. 304 

By 2M lien. 0. l.'>. treasons and felonies com- 

mitted upon the seii shall he inrpiired 4»f in 
such places as shall be limited by the kiiip's 
coinmi^^ioti, in like manner as if done ii|niii 
land. ih, s. 43 

But this statute extends not to oAi tices dono^in 
ereeks, ike. wit bin the body of a countv, 

ih. s. 4 1 

By II & 12 ill. 3. c, 7. accessaries before and 
after to pirnev, shall be iiapjircd of according 
to 23 Hen. K.‘e. J.^>. 30/i 

Uy 1 (m‘o. 4. c. 0(>. odVnees against the 43(.reo.3. 
c. when committed at sea, sliall be tried 
under the .stat, of Hen. H. .'JO.'i 

By 3 (leo. I. c. 24. persons deemed uccessuries 
by 11 & 12 W ill. 3. c. 7. shall bo proceeded 
sqtaiiist n.s principals. 306 

All piracies and feloiti^ uyurn the sea may be 
inquired of upciii the fiiiul, or tried at sea, &c. 

ih. ,s. 47 

Ancient opinions, how hi^h treason done out of 
the realm was to be indicted. ib. », 48 

By 35 Hen. 8. e. 2. all treasons cniiiinitted out 
of the realm shall be inquired of by the kind's 
bench, or in any county by the kin);*s com- 
mission. ib. h. 49 

If the king's bench, or the king's commissioners, 
remove into a dilTeretit county from that in 
which the indictment is found, Uie jury shall 
come from the first county. 307 

How the commissioners and county for such 
trials are well assigned. i6. s. 51 

^Vhether treasons committed in Ireland a 
peer may be tried in England ih. s. 52 

By 2 & 3 Edw. 6. c. 24. accessary in one county 
to a felony in another, may be tried in the 
county where the offender is accessary. 308 
VOL. IT. 


Other instances tt jorv may inqiiire of 

offences cotnini AM out of Ineir county. 

309. (N) 

The Form of the Bopy of an Inhictment, 
m 309 

Of setting forth tub fact as to Tilt frincipal. 

ih. 

No |>enphrnsis will supply those wordb of art 
which the law hath iippmprmted for a de- 
scription of the offence. 310. s. 55 

Where no technical worils haw been adopted, 
the special manner of tlie whole fact ought to 
be set forth with Mie.h certainty, ihiil it may 
judicially appear to the court that tiici iiulici* 
ors have not gone upon iiisiiHirieiit preinm*s. 

#6. S.57. 

An indictment for biTuikiiig priNOii without show* 
ing the c:iiise of inipriMmiiicnC is bad. ih. 
Alt indict luf'iit for ndnsiiig to be sworn coiistu- 
lilc alUT wtvio dveti^ must show tim 

inatiiicr of the t-lectioii. ih. 

An indictment of htirglary must have the word 
** iiiH'tafttcr.** ih. 

All indict m< nc fi»r nnisnnre fordoing that which, 
in its eonsctpienct'K only, and not in itself, is 
so, iiiiist shew the circniiistanecs which cauMi 
the iiiii.suiiee. 311 

But whore the thing done is in itself n nftisance, 
as kee|>ing a bawdy-lioiise, Kc. the piiriiculur 
circiJiiihiaiices are not iieci^ssriry. ih. 

.An indictment for (‘oininge/rArmy like* the king's 
iiintiey, miisi shew what money: the reuhOii 
of it.* " ih. 

All indict tiieiit for nerjury not shewing in what 
manner and m wltal court the false oath was 
taki 11 , is iiisiitlieieiil. ih. 

it is necessary, luiih in iiidietiiieiitH and appeals 
of masheiii and murder, to set foith particii* 
larly in what maimer the hurt wan given, ih. 
An iiidictmc-nt for extortion rulare olficUf wilh- 
ont shewing for what it was extuiied, held 
good. ih. 

All indietment for procuring, tke* must shew the 
false tokf-iis. , iA. (N. 1) 

An indietment for words against u justice, must 
shew' the words. 312 

An indictment changing a man disjimciivdiy, is 
void, as murdtnvih^H^ murdmri cawtarit^ 

Ev'ery indictment must charge sooHr paTticular 
odence, nr eBe several offences particularly, 
and certainly expressed, and not with being 
an offender in general : the reabuii of tliitt rule. 

312. S. 59 

Instanccft in which, upon this ground, indict- 
metiU have been lield too general and inAut|fi- 
cieiii. ih. 

Anciently, indiotraent /or coriMpiracv in genei^ 
was held good, and the general charge of in* 
ndiatoreu niarum et drpopuUUore* agrorum 
ousted of clergy; but this is remedied by 4 
Hen. 4. c- 2. i^• 

, But a man may be generally indictMyjjHa com- 
mon barrator ; but the defendant mVt have a 
note of the facts intended to ha proved deli- 
vered toikm previoia to the trials 313 
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There is no need to name anv particular pLice 
where the defendant was a barrator. 31 3 
An indictment for barratry need not conclude ael 
nocumentpm omnium iigeorum; diversorum is 
smificient. ^ ib, 

Qwrfy W'helhor an indictment or*a common 
scold may so conclude, or whether it must he 
ad commune nonnnentnm'^ ib, TN) 

An indictment against one as a common scold 
is goo<l without settim^ out the particulafs, for 
the same re>asou5 that such indictment of bar- 
ratry is : the reason ^iven. ib. 

J'lvery charj'c in an indictment imist he laid po- 
sitively, and not hy way of recital, as with a 
ijuM mm, SfC. atid the want of a direct ullejra- 
tion of any thin;; material cannot he supplied 
by intendment. ih, s. 60 

An indictment feionict murdravit cannot amount 
to murder without ex mulitia prurngitatA, ih. 
An ifidic^tment of death is bad witliout an ex- 
]>rc8s allegation that the deccsised both received 
ami died of the hurt laid ; and the want can- 
not ho .sup))lied bv any implication. 314 
An indictment f(»r breaking prison must aver, 
that a prisoner for felony <iid thertdiy escnp«\ 

ib. 

It is an iiicontrovertihle nile, “ that in an indicia 
vtent mtihing material shall be taken by intend^ 
ment or implication P ih. 

Tint if, in the first iiartof an indictment of death, 
the assault he lai<i with malice prepense^ At** 
there is no iieetl to repent it in the subsequent 
clause which shews tlie giving of the wound. 

ib. 

So also where it stales that one was arrested by 
virtue of a (daint, &o. the warrant shall be in- 
tended 11 go<id warrant. ih. 

Where a warrant is alleged authorising an ar- 
rest nithin the liberties of London^ and the 
iiiflictiiient lays the execution of it in such u 
parish and ward of Jjindony without saying 
they are within the lilfrrfies, the (\nirt will 
intend the parish and ward laid to be within 
the liberties of lAmdon. ih. 

Where an indictment hnds that t!ie defeiwlaiit, 
nr.iNO so and so, cominitUsl such a fact, it 
shall he intended that he was so and so, with- 

C niiy express allegation to that purpose: 
reason of it. % ih. s. 61 

But where ||| indictment of forcHile entry hiids 
that A. disseised B. of .such laud, existens li- 
berum tenementum of II. it is insutheient ; for 
there is no certain antecedent to which the 
participle can refer. tb, 

I’pon the subject of nice exception to an indict- 
ment then* is no general rule. Tltert' is a max- 
im, Miwta subtilitas in jure reprohat ur ; but 
the application of it is in Uic discretion of the 
Court, 315 

It is a certain rule, that where one materuii part 
^f un indictment is repugnant to another^ the 
whole is void. ih. s. 63 

If an ind^nent charge a forged writing hy which 
A. wdllbound to B. or that the defendant dis- 
seised /. & of lands, irA^ii it appears that I.S. 
had no /rtehM; every such inoictajeDt is void 


for its manifest inconsistency and repu^ancy, 

I 315. s. 63 

An indictment of death la^ng the stroke at A. 

\ and the death at B. or 'the stroke on the 1st, 
and the death on the 10th, and then concluding 
tliat the defendant in such manner murdered 
tiie party at A. aforesaid, or on the hrst of May 
ufbrcjs^id, is repugnant and void. ib. 

An indictment for selling iron with false weights 
and measures, is inconsistent. ib. 

If an indiptment taken on the 13th find that the 
defendant hud been absent six month.s from 
church, from the first of the same month and 
year, it is repugnant. ib. 

An indictment which charges any thing ^ nje~ 
lony, which appears to be only a trespass, as 
with cutting dowm trees, the Court will not 

arraign the defendant on it. 316 

But die I’ourt will dispense with a small impro- 
priety of expression, as for having moved linam 
acram fani, when in fact it was grass only and 
not hay. ib. 

(Jf setting forth the fact as to the ACcr..s.SAHY. 

ib. s. 63 

\ repugnancy in setting forth the offence of the 
accessary is equally fatal as in setting forth 
that of the principal. t5. 

If an iiulictnieiit of death which lays the stroke 
on one day, and the death on a subsequent 
one, charge the accessary with having abetted 
the fact at the time of the felony an^ murder 
only, it is insufficient. ib. 

\\ here si‘veral are present and abet a fact, and 
one only actually does it, an indictment may 
lay it generally, as done by them all; or spe- 
cially, as done only hy one, and abetted by 
the rest. ib. 

But an indictment which barely charges a man 
with having been present is void. ib. 

An indictment against an accessary for receiving 
four principals is naught, unless it says eos re- 
ceptarit, A c. ' ib. 

An indictment against a constable for suffering 
the escape of a person arrest<*d for suspicion 
of felony, must shew what the felony wa.M, and 
that it was coininitted. ib. s. 66 

But an indictment for rcc<Mving, or suffering to 
escape, pt*rsons whos# guilt is u|>on record, 
neca only set out such reconf properly. 317 
Qirtrrf. If a man is more bound to take notice of 
an attainder in hi.s own county than in any 
other ? ib. 

Qu^rc, If an indictment finding that J. S. scien- 
ter rcceptavit such a one being a felon, is 
good f i6.%. 67 

How an Indictment mcst describe the Per- 
sons. ib. 

An indictment that the king's highway in such a 
place is in decay, through the default of Uie 
inhabitants of such a town, is good without 
naming any person in certain. i5: 

No indictee can fake any advantage of a mis- 
taken itirname in an indictment, as an appellee 
may in an appOtt. 

Every other mJltmner of the defendant, except 
that of the surname, and also every defective 

additton, 

'f 
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addition^ are as fatal in an indictment as an 
appeal. 317. s. 69 

A mhnorner of the defendant'^ name of baptism 
may be pleaded in abatement. ih. 

The addition of mstead of “ baronet^ 
is pleadable in alyaieinent. .>!» 

If Garter kin^ at arms be rait styled Garter in 
an indictment, it, or the omission of any other 
name of digtiit\, is pleadable in abatement. iU. 

Tike omission of the defendant's name of bap- 
tism is, perfutpSf equally fatal. i/». 

Indictments are within 1 lien. 5. c. ^5. concern- 
inf; additions, and therefore the omission of 
tijose additions which that act requires are 
equally fatal to an indictment as an appeal, if 
process of outlawf^y lie upon it. ib. s. 70 

It is a fatal fault to apply such addition to the 
name which comes under the alian diciwi only, 
and not to the first name. ib. 

It is not material whether any addition be put 
to the fiufiic which comes under the aiiai 
dictus or not. ib. 

It is so great a fault to put no addition to the 
6rst name, that the ommission of it ns to one 
defendant renders the imlictiiieiit vitious as 
to ail. ib. 

All addition in Knf;lish was always ns good as in 
Latin, ib. 

Where several defendants have the same ad- 
dition, it is .safest to repeat it after each of 
their names. ih. 

Where the son is of the same name and adilition 
with the father, he ought to he distinguished 
by some further description, ib. 

W'hat is a sutlicient addition of the estate, or 
degree, or niyslerv (l^ide Ai*i*kai.). 

Ilow the town, huniict, place, and count}', of the 
defendant, ought to he added (yidr Afit.ai ). 

In what rases a defective addition may be saU-ed 
bv the appearance and plea of the defendant 
(h'dr Afi’Eai .) 

How OTHER Persons mi^st hf. Desc hibed. 

319. s. 71 

They must l>c described with convenient cer- 
tainty, so us to enable tlie Court to impose 
the proper fine ; and to enable the defeiiduiit 
to make his defence, or to plead the indict- 
ment ill liar to any subsequent proseciition. ib. 

All indictment for taking divirs sums of dirers 
persons for toll, without naiiiiiig any persons 
Ilk particular, is naught. ih. 

Where, in cominon presumption, it may be very 
difficult, if not impossible, to know Uie iiaiiies 
of the persons referred to in an indictment, it 
may be good without naming any of them : in- 
stances given. ib. 

In many books it is said, that regularly tlie per-| 
sons ofSetided, as well as the defendant, ought 
to be certainly described in every iodictuient. 

3?0 

An indictment for stealing quandam pedum panni 
linei cujutdam J. S. wiiliout adding de bunii et 
cataUUf is insulRcient. 

Wherever the person injo|pd is known to the 
jurors, his name ought to be put into the in- 
dictment. ib. 

An andictraent for an assault on John, parish 


priest of J>. in the county of C. is good with* 
out mentioning his surname. 3520. s. 7& 

Qudrrr, If an indictment for n wrong done to a 
person welt known dcscrilio him only by his 
name of baptism, without some addition to 
distiugiiuh him from others of the same name, 
can bf good ? ib. 

All indirt meiit for stealing the goods tyusdam 
i» good. 3’2l 

A repugnancy or absurdity in the description of 
the person injured will vitiate an indictment; 
as where one is indicted for stealing iwia 
prd'dict. J. S. where no J. S. was mentiotieii 
before. j^. 

Dut if the indictment will be good by rejecting 
the words, they shall bo considertnl os sur- 
plusage. i6. (N. 

If the word “ fi/urcMit/*’ refer with eciiial un- 
certainty to two antecedents, the iiiaictmciit 
is void. •/>. 

It is not necessary, in an indictnieiit of death, 
to allege that the person killed was in the 
peace of Gml and of our Lord the Kin^, 

ib. s. 73 

How ittE Thing mu.st hi: DcsrniERo. ib. s. ? i 

No indictnirni ciiii be good which wants roii- 
veiiieiit certain ty of this kind. ib. 

An indictment for forging a lease of certain lands, 
ivithoiit naming some otic certain parcel, is 
iiisullicieiit. ib. 

An iiifiictinrikt for stealing the ^ood$ and chatteU 
of J. S. without any farther description of 
them, is void for uncertainty. ih. 

All iiidiciiiicnt for tiespas.s ill treo closen of 
meadow or pasture ; or for diverting quandam 
partem aqua: running from such a place to 
.such a place ; or for vngrossiiig ma^uam quai^ 
titatem siraminis ct Jdii, or dif versos cumulos 
tritiei^iSic. ben. Ckc. wiiiiiiut shewing how iiiucli 
of each, is void for uncertainty. ib. 

The case f>f the Jiiag v. Wetwang iin|[>cachcd. 

If an indictment be uncertain as to Kutne par* 
ticiihoH only, and certain as to tlie rest, it is 
void only as to those which are unccrtntiily 
expressed, and good us to the residue. ib. 

Whether an iiidiciiiieiit of larceny be good 
without expressing to whom the pro^ttv 
lK*lungc;d, it' it l>^br a living thing, 

It .seems questional^, whether price of the 
goods be otherwise necessary in an snciictaieiit 
of trespass than to aggravate the fine; or in 
an indictment of larceny, other than to shew 
the otVence amounted to grand larceny, 

Ilow AN Indictment must state Time ami 
Peaci:. ib. 

By the slat. 60 Geo. 3. c. 73. property stolen 
from mines may be laid to be the property of 
yl. /i. and others his partners, and by 1 nod 
2 Geo. 4. c. 102. this provision is extended 
to the property of all partners. 323. (N) 

It is not necessary to mention the hour in an 
indictineiit. 

But no indictment bat soever can be good with- 
out precisely shewing a certain year and day 
of the ilMitenal facts alleged in it. t6. s. 77 
3 E 2 and 
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The theri^i return of a rescous is tad without 
shewing tlio year and day, both of the arrest 
and rescous, because it is in lieu of an indict- 
ment. 324. 8. 77 

An indictment wliich lays the oflfence on an un- 
certain or impossible day, is void; as where it 
lays it on a future day; or lays one and the 
same offence on different days ; or lays it on 
such a day that makes the indictment repug- 
nant. ib. 

No defect of this kind can be helped by verdict. 

ih. 

An indictment of death laying the assault at a 
certain ^me and place, is not sufficient with- 
out repeating the time and place in the clause 
of the stroke. ib. 

An indictineiit of death ought as well to set 
forth the year and day of the death as of the 
stroke, &c. ib. 

The words adlunc et ibidem in the subsequent 
clauses of an indictment are of the same effect 
ns if the year and day mentioned in the former 
])urt had liecii expressly repeated. 325. s. 78 
An indictment laying the ulfence^ the Thursday 
after the day of Pentecost urVlut of Raster 
in such a year, is good : the reason of it. ib. 
Where an indictineiit charges a man with a bare 
oiiiisston, us the not securing such a ditch, no 
time need be shew'ti. s. 79 

The year of the king inuy be dispensed with if 
the very^^ear be otherwise sufficiently shewn. 

s.BO 


laid will not be materia! upon not gnjity, if 
the fact be proved at some other place in the 
same county. 3526 

But if there be no such place within the county 
as that laid in the indictment, all process on 
such an indictment is made void by statute, ib. 

Where an Indictment is vitiated by false 
Words. 327. s. 8G 

An indictment shall not be quashed for any false 
concord between the substantive and the ud- 
jeetive,, ib. 

All indictment against two or more, laying the 
fact charged against them in the singular 
number, is insufficient : tlie probable reason 
of it. 328 

Sucli a defect cannot be amended. ib. 

Where an indictment lays the fact in the plural 
number against two, and it is found billa vera 
as to one only, it is good. ib. 

The word solvet instead of sohat is not fatal, ib. 
Formerly an indictment wholly in English, was 
void by 3(i Edw. 3. c. 15. But by 4 Ge»». 2. 
c. 26. and 6 Geo. Q, c. 14. all proceedings 
shall now be in English, &c. except terms of 
art, &LC. 330 

Tnstances where a word which is not Latin 
would have vitiated an indictment, ib. s. 87 
Nothing that can be rejected as surplus anti 

immaterial shall vitiate ui> indictment. ib. 

What faults, while indictments were in Latin, 
were liolpeii by an Anglice. 330 


A mistake in not laying nti offence on the very | 
same day on which it is afterwards proved 
upon the trial, is nut material upon evidence. 

ib. s. 8 1 

If an indictineiit charge a man with having done 
such a nuisance on such a day and year, &c. 
and on divers other days, it is void only us to 
the fact on thuse days which are uncertainly 
alleged. ib. s. 8'i. 

All indictment charging a man generally with 
several ulfeiices at several times, without lav- 
ing any one of them on a certain day, is void. tb. 

The particular reason of this rule in extortion. 

i^(N.2.) 

A conviction of deerstealing, setting forth the' 
qUlpce between 8 and 12 July, &c. is sutH- 

llulFtBE InDICTIIRNT MUST SHEW THE PLACE. 

ib. 8 . 83 

No indictment can be good without expressly 
shewing some place wherein the offence was 
committed, which must appear to be within^ 
the jurisdiction of the court, and lie free from 
all repugnance. 3261 

Instances ol' repugnance in alleging the place, ib. 

There is no need, in an indictment on u statute 
setting forth the description which brings thej 
defendant within the purview of it to set forth 
any place where those things happened. ib. 

Where a statute makes it high treason for a 
person born within the realm, and in popish 
orde^^to come into or remain in the kingdom, 
there is no need to shew in the iodictmeiit 
where he was born. ib. 

A mistake of the place in which the offence b 


Where the offencf. indicted may ns laid 
JOINTLY, and WHERE severally. 331. s. 89 
If an offence wholly arise from any such joint 
net, which in itself is criminal, without regard 
to any particular personal default in the de- 
fendant, the indictineiit may either charge the 
defendants jointly and severally, or jointly 
only. tb. 

Instances in which indictments may he joint or 
several. ib. 

Though the words of an indictment purport only 
I a joint charge, yet some of the defendants 
I may he ncijuitted and others convicted ; for 
the law looks on the charge as several against 
each. ib. 

But where the offence doth not wholly arise from 
the joint act of all the defendants, hut from 
such net joined with some personal and par- 
ticular defect or omission of each, without 
which it would be no offence, the indictment 
must cliarge them severally, and not jointly. 

332 

Keeping a luiwdy-house, unlawful hunting deer, 
inaintenaiice, nr extortion, may be laid either 
jointly and severally, or jointly only. ib. 

Several defendants cannot t>e joined in perjury; 
hut two may be joiued in an assault, and in a 
libel. i6.(N. 1) 

One indictmeiit against two justices for not en* 
qiiiring of a riot, or against two persons for 
speaking the same words, may be maintained. 

WkBTBKR TBt WORDS * Rl IT ARKtS- ARR BR- 
CUSARY. tft. S. 90 

WIWtbRT 
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Whether the words ‘^conlre poeeM* be neoesnr j. 

3:14 

No indictment or information can be good» ex- 
cept it expressly suppose the offence to have 
been done against the peace of the king in 
whose reign it was coninutted. ib. 

But an inibnnatioii for intrusion or other wrong 
of a civil nature aguiiistthe king, does nut re- 
quire the words contra pacem. ib. 

In what manner an indictment for erecting u 
weir, done in one reign, may be made good in 
another reign. s. 93 

It seems that the words contra coronam et digni- 
taietn regis are not absolutely necessary in an 
indictment. ib s. 94 

Quitre, if the words in contemptum regis are ne- 
cessary. ib. «. 95 

It seems the word iUicitt is not nhsolutoly neces- 
sary in aniiidk'tmcMit at common law,esp<‘naliy 
for a riot ; but where a statute uses the word 
unlawfaltifi the indictment on it must use the 
word lUicitt or some oilier taiitumont. 

33(i. 8. 9b 

Whether A Dkff.ctive Indictment nr. amend- 
able. 33<>. s. 97 

No criminal prosecution is within the benefit 
of any of the statutes of' amciidiiient ; and 
therefore all amendment which cun be made 
must Ijc by the common law. ib. 

Generally, an indictment removed from an infe- 
rior court can in no case be amended. ib. 
But the body of an indictment removed from 
London may be amended, because tlie tenor 
only is removed. ib. 

QuarCf if in either case an urncndmciit can be 
made when tlic record is filed. ib. 

The caption of an iiidictmciiC from any place 
may, upon motion, be amended, so as to make 
it agree with the original record, during the 
term in which it came in ; but not in u sub- 
sequent term. ib. 

And yuicrr, if it can be amended after it is filed. 

ib. 

The want of continuances in a record of attain- 
der of felony raiinot l>e amended. 337 

No discontinuance in any criminal prosecution 
is amendable without consent. ib. 

But a mere misprision in joining issue in a crimi- 
nal prosecution may be amended at any time. 

ib. 

It is every day*s practice to amend criminal in- 
formations, anci the pleadings thereon, by rule 
of court, while all is in paper. ib. 

And quarCf if the record may not be so amended 
by the |>aper book at any time before judg- 
ment. ib. 

A bill of indictment as to matter of form ray be 
amended by theCourt with the consent of the 
grand jury. ib. s. 93 

The Form of Indictment upon Statute. 

ib. s. 99 1 

There is no necessity to recite a public statute 
upon which a prosecution is founded; for the 
judges are bound ex officio to notice it; and if 
there be several stntutes on which the offence 
is fouodedf the Court will take that which is 
mo$i tor the king's advantage. 333. s« 100 


What Misrecitais arb fatal. 338. s. 101 
If a prosecutor take upon him to redte a public 
statute, and materially vary from a substantial 
part, and conclude contra Jbrmam statuti^ he 
vitiates the indictment. tfr. 

Instances given in which a variance from the 
stature on which the prosecution is founded, 
vitiutcM the indictment. 

But the omission of a synonimous word, having 
no other meaning than what is fully expressed 
in the words which are recited; or the joining 
of words which are either wholly synoniinouSi 
or much of the same sense, us signifying such 
things as generally include one another, are 
not fatal. 339. 8. 101! 

Instances in illustration of this rule. ib. 

No advantage can be taken of any part of a pri- 
vate statute, without shewing sticn private sta- 
tute ill a proper iiinimer. ib. s. 103 

A inisrecitai ot the place or time at which lliu 

f mrliament in wliirh the statute passed was 
lotden, vitiates the indictment ; iiistonces 
«iv€n. ib. 

A repugnancy alio in setting forth the time wlieii 
the parliament was holdiai, is fatal. ib. 

It seems, that the ndmiHsioii of the party with 
respect to the misrecitetl statute will nut mako 
good the indtciinent. SU) 

Whether the tuisreciial of the title of a statute 
be fatal. ib. 9 . 105 

A variance in reciting a statute to commence 
after the making, where the Matiite is express 
that it shall coniinencc after the sessions, is 
fatal. ib. s. 106 

Sed qutere^ if a variance no way altering tlie sense 
of the statute does any hurt. ib. 

A variance from an immaterial part of a statute 
does no hurt. ib. 

If a recital vary only in such a part of the de- 
scription of the ofSence asi8|Hit into the statute 
only by way of flourish ei cjr abundunti^ and 
makes no necessary ingredient in the offence 
prohibited, iior needs any proof, it is not fatal. 

ib. 

A inisrecitai of the preamble of a statute is not 
material, where the substantial part of the 
purview is well recited. ib. 8^107 

The Court has not been so strict in recit||||uM 
formerly, and if an indictment fully reflKx 
statute so fur as it concerns the iiidicim^^ ii 
misprision in what concerns other mutters has 
been helped by the several authorities. 341 
A total omissiuii of the clause of a statute which 
fHrdaiiis what the party sluUI forfeit does no 
hurt. But see exceptions to this rule. ib. 8.109 

How far the Offence must be brought 
WITHIN THE very WoRDS OF THE STATUTE. 

349. 8. 110 

Unless the statute be recited, neither the words 
contra formum ntatnti^ nor any periphrasis, in- 
teiidment, or conclusion, will make good an 
indictment which does nut bring the pffence 
within all the material words of the statute. 

ib. 

Every indictment must bring tlie defendant 
within all the descriptions mentioned in the 
body of the act, except they are tueb as carry 

with 
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with ikeni Uie bare denial of a aiMitter, the 
affimiatton whereof is a pro]^r md natural 
plea for the defendant; tills rule illustrated. 

343. •. Jie 

Ib describini; the defendant, there is no need to 
set forth the place where the thing happened 
whicji brought him within the dehcriptiun. ib. 
In dcailU'ibiiig the defendant, it is suthcient to say 
that he, existens, so and so, did the fact. ib. 
There is no need to allege tii an indictment, 
that the defendant is not within the benefit of { 
the provUoes of a statute whereon it is 
founoed. ib. s. 113 

But a canvkiian on a penal statute ought ex- 
pressly to shew that the defendant is not within 
any of its prouiioei; the reason of this rule. 

344 

If a statute whereon an indictment is grounded 
he particularly recited, the general conclusion 
contra formam itatutif after the allegation ofj 
the fact, will supply an omission in it of a cir- 
cumstance mentioned in the statute, which 
would be fatal without such recital and con- 
clusion. ib. 

But the want of a certain des^ption of time or 
place or thing ; or persons concerned, or of 
the conclusion contra pacemt or an express and 
direct allegation of the fact itself, cannot be 
supplied. a6. 

Au indictment grounded on a statute which %vill 
not luAitaiii it, may be made good as an in- 
dictment at coixinion law. ib. s. 115 

How far it is necessary for an indictment on a 
statute to conclude contra formam xtatuti. 345 
* What ought to be the form of the caption of an 
indfctriieiit (See Caption). 34d. 350 

Upon what pro^’, and within what time after the 
' offence, an indictment may be found (See F«vi- 
J>£Mce), 350 

Iv wuAT Cast:s an Indictment may nr. quash- 
ed. 354. s. 146 

The Court, in discretion, may quash any indict- 
ment, the judgment upon which would be 
erroneous. 355 

Judges are in no case bound ex debit o just ULv 
to quash an indictment, but may oblige the 
party to demur. ih. %, M6 

I||||^inous olTcnces, the Court will not quash 


What is the proper process on an iofomsaiion 
(See PaocEss). cb. 27 

INFAMY. 

Where ft disables a man to be a witness or ju- 
ror (&e Evidence, Junoas). 603 

How far infamy is cleared by pardon (See Par- 
don). 547 

INFORMATION. 

Informations are of two kinds viz. at the wit of 
the king and qui tofn. 356. ch. 2*6 

In what cases an Infobmation at the suit of 

THE KING WILL LIE. ib. S. 1 

Informations will lie for offences of a public 
nature, done cither to the king himself, or to 
a subject : instances enumerated. ib. 

Information will lie for offences against statutes, 
unless expressly or impliedly excluded. 

357 . s. 2 

No information will lie for any capital crime, or 
for misprision of treason. ib. s. 3 

What ought to he the Form of such Infor- 
mation. ib. s. 4 

Information is in every respect like indictment, 
only that indictment is found by the oatlis of 
twdve men, and information is only the alle- 
gation of the officer who exhibits it. 357 

Whatsoever certainty is requisite in an indict- 
ment, the 5 «Tinc is also necessarv in an infor- 
miitioii : the mateiial parts of the crime must 
be precisely found in the one, and alleged in 
the other, and nut by way of aq'ument or re- 
cital. ib. 

Exception as to an information for peijury. ib. 
By 4 and 5 Will, and Mary, c. IB. the master 
of the crown office shall not, without the ex- 
press order of the court, file any information, 
nor issue process thereon, until he has taken 
\k iH»cogni/ance from the prosecutor in 20 /. to 
proceed with effect, &c. 35fi 

The recoguizaiice shall be hied in the crown 
office for the pur^mse of public inspection. 16 . 
In what cases the court will order an iiiforma- 
Cioii to be filed. 359. 361 

How party may move tlie court to sot aside pro- 
cess issued against him, previous to a rccogni- 
/.aiice having been given liy the informer. 361 

Wiirar. the I)>ff.ndants shall have Costs. 

361 

363 


I indictment ; neither will they if the rccog 
tiizance or certiorari is forfeited. ib. 

The di3ereiice between quashing and arresting 

W J s* iir If • A* c I.xFoaMATiONS Quo W'arranto. 

By 7 Will. 3. c. 23. no indictment for high trea- 

oon, &€• £cc. shall be quashed on motion of t 

the prisoner, before evidence given thereon iii| INFORMATION QLI'fTAM. 

open court, &c. &c. ^ 3551In what casfa it will nr. 368 

And DU exception can be taken on this aet after | It will not lie on any penal statute, unless the 

plea |deiided. lA. s. 148 1 whole or part of the j^nalty be expresslv given 

€jic«rn% whether the court will quash an to him who will sue for it. ii. s. 17 

tUm. ih, s. 1491 VVhere a penalty is given to an informer, any one 

What may be pleaded to an indictment, and in may sue for U, and lay his damage tom pro 

what manner. 356. s. 150! domino rege quam pro scifiso. 369 

The cTefciidant may plead any plea in abatement .Wheie a statnte prohibits or commands a thing, 

.. ji*i I j A It 1 .'^ I 1 


to H felonv, and also plead over in bar, and 
also take the general issue. ib. 

It is no good plea to an indictiueDt llmt another 
ia depending. ch. 34. s. t 


the doing or omission whereof is an immediate 
damage to the party, and coiiccr|l^he public, 
the party grieved may sue tom jnV do mm o, Sfc, 

ib. 

Wherever 
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Whenm tiMiuiv i* to hove ofiae on 'an action 

on- a statute, there are contmi^ opinions whe* 
ther the action maj be brought tarn pro do^ 

minOf At. 369 

What ou|cht to be the form of on hiformatTon or 
action 9111 tarn. ib. s. 18 

Theve is no need to conclude contra pncem. 370 
Qucrr, if it be necessary to conclude in con- 
temptum re^is. ib. 

They need not recite the statute whereon they 
are grounded. • ib. 

What niisrecitals of such statute will be latat 
(See Indictmiint.) 

How far it is necessaiy* to bring the case witliin 
the very words of' the statute (&'C iNOicr- 
MENT.) 

How far it is necessary to conclude contra formam 
staiuti. 370 

If an infomiation contain several oHeiiccs against 
a statute, and he well laid as to some only, 
the informer may have judgment for so much 
as is well laid : instances given. s. 11 > 

If the whole time that the defendant liath 
offended l>e ex|>rt*sscd inconsistently, the w*hole 
is repugnant and void. ib. 

An informer 011 a qui lam statute may have a 
writ against the defendant, either qtuiHcis debei^ 
or quas ei dcbct^ which is good, in the de- 
claratiuiti in the name of the plainliflT only. 

ib. 's. 20 

QuterCy if the w’ril or count need express that the 
action was brought for the king as well as the 
party. ib. 

But every information must bo in this form, that 
the iidoriiier iam pro tktmino regv quam pto 
scipw seqniOir, even where the .statute gives 
one third of the |MMialty to a tliird person. i(f. 
How the form ot the informutiun shall be in such 
case. 371 

It is s.afest for every information or nctum ^ui 
tarn to demand the very sum due to the infor- 
mer, and neither more nor less. ib. s. 21 
If an action on a statute demand the whole for- 
feiture for the informer, where the statute 
give.s part of it to the king, it is insufficient. 

qudtrCf if it is not good for ifie part due to 
the king. ib. 

Qttare, if where the qua?iium of forfeiture de- 

pends on the finding oP the jury, a blank may 
be left for the sum. tfi. 

A popular action may conclude ad grave dam- 
num ^ without adding of the plain titV. ib. 

By 18 £liz. c. 3. ** 110 person shall be sued ufion 
" a penal statute, but by way of in formation or 
original dfetion** — if such statute inflict a 
penalty gcncralfp. ib. s, 22 . 

But fomier statutes, which expressly ipve a re- 
covery by bill, plaint, &c. are not wiihttt the 
exception of this act ; the reason of it* ib. 
No suit by bill or plaint, bv a party grieved, 
suing upon a clause impliedly relating to him- 
self only, is within the 18 Eliz. c. 372 

But where the party fiarticulariy grieved sues 
Sue m fodeitute generally limited to any who 
will sue^Rnr it, be' is as much within the re- 
stmint ortho statute, as if he were not the 
party grieved. ib. 


In an aetmn onnstfitain egpmst hn offieer Ibr 
not i|iiaHfyttig, it is salhat to diew when the 
defendant was admitted to his office ; that he 
neglected to quali^ in time ; and that he ex- 
ercised the office alter tiie neglect. 372. s. 23 
The fact is sufficiently alledf^ afUr n quod 
cum in a qui iam action, but not in an inibr- 
marion. 373. s* 35 

Where a statute appoints that a penalty shall be 
recovered in any of the king’s courts of record, 
the ofTcnce may lie indicted before justices of 
m/rr and terminer. ib. 

Where a statute limits suits by an infbmier qui 
tarn to other courts, yet any one may, by con- 
struction of law, exhthit an information tn the 
exchequer for the whole penalty, for the use of 
the king. 16 . 

Ix wriAT CorxTV a Qui Tam Amos on In- 
roTiMATtox MAY HR naot'ciiT. ib. s. 28 
By 31 Kliz. c.b. the suits hy common informers 
on any penal statute shall lay the ofTcncc in 
any other county but where the matter alleged 
was in tmih done, which fact may be traversed 
by the defendIHt. ib. 

Suits for champerty, buying of titles, extortion, 
the king's customs, 8 lo. or usury, or fore- 
stalling, &;c. are excepted from the restraintji 
of the act. ib. 

All suits for unlawful games, for not having bows 
and anrows, for using a trade cTon^mry to 5 
Kliz. shall l>e sued in the gctirimrquarter- 
scs.sions or a.ssize.s of tfie same Qptinty where 
tin* offi,*ticc‘ shall he coinrnittcYl, bift.bcc. ib. $. 27 
live dc*fenii:int can only take advantage of the 
offeric*; being laid in a wrong county, by way 
of plea. 374. s. 28. 

llie elaitsi* restrains not an information in the 
king’s Vienrh or exchequer, for an offence hap- 
pening in tlie saints county where tliosc courts 
arc sitting, for Uie prerogative of these courts 
shall not be reslminwl without express words. 

ib. a. 30 

By 21 .Tac. 1 . c. 4. suits for offences against any 
pc!iial statute hy a common informer, sliall lie 
commenced by iiction, bill, plaint, inforiEiatiun, 
or indictment, before jusUcfis of cimisr, niii 
pr/tfi, oyer, and terminer, and gaed-dudivery^ or 
heUivu justices of the peace, iu coui^|ypf 

Kngland anti \Vales wherein the onencesiPI|l 
be comm itted, only at the choice of the parlies 
who shall commence the suit, he. ib. s. 31 
The same process shall lie awarded in every po- 
pular action commenced according to this act, 
as in an action of trespass vi ei armis at com- 
mon law. 375 

And all other information.s,&c. either by the ai- 
tomey-general or any officer, or hy a commim 
informer or other person, shall be void. ib. 
If on the general issue the offence be not proved 
in tlie same county, the defeutlant shall not be 
found guilty. ib. n. 32 

No information shall be filed until the relatcr 
hath made oath that tlie offence was not edn- 
niitted in any other county. ib. 

No information qui tarn, he. can be brought in 
WeMimineier Hull on any penal statute medo 
before 21 Jac. 1 . for which the ofleader may 

be 
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^ fHroMGitted in the c<miiliy» unleM eommH- 
.led in the county where the Court shall sit. 

375. 8. 34 

\niere a subsequent statute gives a remedy in 
any court of record generally, the informer 
may sue in Westmiiultr Hall^ notwithstanding 
21 Jac. 1. 376. s. 35 

The 21 Jac. 1. gives no jurisdiction to the courts 
therein mentioned over any other offences 
where they had none before. ih. s. 36 

The 21 Jac. 1 . does not hinder the removal of 
any indictment into tlie king's bench by cer- 
tiorari, after which it may be either tried tlicrc 
or at fii» prius. ib, s. 37 

A writ of error also lies from the king's l^eiich to 
the exchequer chamber in a qui tarn action of 
debt. ih. 

The want of the informer’s oath will not make 
the proceedings erroneout; but the Court may 
be moved to set the process aside. . ih. s. 3B 
No suit hy a party grieved is within tlie restraint 
of the 21 Jac. *1. c. 4. ih. s. 39 

Within what Time such Imui^ation, 6cc. 

MUST BE BllOUOIlT. 377. S. 40 

By 31 KItz. c. 5. all informatioiM, lice. &c. upon 
any nenol statute, where the forfeiture is li- 
mitf«a to the queen only, shall be brought 
within two years after the offence is commit- 
tee!. ib. 8. 41 

And all Mbrmations, &c. upon any penal sta- 
tute wnWb the forfeiture is limited to the queen, 
and to any. other that shall prosecute, shall be 
brought by such prosecuUfr within one year, 
and in default thereof the ((uccn may prose- 
cnU‘ any time within two years after that year 
ended. ib. 

Uy Id Kliz. c. 5. upon exhibiting an information 
on a penal statute, a special note of recorti 
shall be made of the very clay, month, and year, 
or no process shall lie sued on the same. ih. 
• s. 42 

By 21 Jac. t. c. .'>. fiu suit shall be fiUHl upon 
any penal statute, within the provisions of this 
act, until the informer hath made oath that the 
offence was cominittoil within tlie county with- 
in one year preceding. ih. s. 43 

If an offTence prohibited by any penal statute be 
an offence at common law, the prosecu- 
tion of it at common law is no way restrained 
by these statutes. 37«. s. 44 

If a suit on a pt*iuil statute be brought after the 
time limited, the defendant need not plead tJic 
statute, but may take advantage of it in the 
general issue. i^. s. 45 

If an information qui tarn he brought after the 
year, it is bad only as to tlic informer, but 
good a<to the king. t6. s. 46 

The party grieved is not witliin the restraint of 
liie above statutes, but may sue in the same 
manner as before. ib. s. 47 

Suing out a latitat within the year, is a sufficient 
commencement of the suit to avoid t^e limita- 
tion of these statutes. ib. (N. 1} 

Qttcrrc, if KnMhyKcammminforsaer on a penal 
statute which first gives an action to the pasty 
grieved, and, in ms dcfoult, after a certain 


lime to vnj one who wUl sue, be within the 
restraint of these statutes. 378. s. 49 

And gudorty whether the exception of certain of- 
fences out of the 31 Eliz. c. 5. do except the 
said offences. ib. s. 50 

By 31 Eliz. c. 5. none but the party grieved shall 
inform, Ike. upon a penal statute, if he hath 
been ordered by any of the queen’s court.s not 
to sue, &c. ih. s. 51 

A corporation cannot sue as a common informer. 

ib. 379 

Tlie king* cannot be nonsuit in any information 
or action wherein he himself is the sole plain- 
tiff. ih. s. 52 

Yet an informer gui tarn, or plaintiff in a popu- 
lar action, may be nonsuit, and thereby deter- 
mine the suit, as well for the king as for him- 
self. ih. 

Tlie attorney- general may enter a noli prosequi 
to any information by the king only. ib. 

Whether the informer or defendant may appear 
by attorney. ib. s. 53 

By 18 Eliz. c. 5. every informer shall exhibit • 
suit in proper person, and pursue (hi jtaiii 
only by himself or his attorney. ib. s. "54 
By 29 Eliz. c. 5. the defendant to a penal suit, 
if bailable by law, or by leave of the Court, 
may appear by attorney at the day and time 
contained in the first process, and shall not l>e 
urged to personal appearance, or to put in bail 
to such suits. ib. s. 55 

By 31 Kliz. c. 10. this slnill extend only to sub- 
jects natural-bom, and to denizens. 380. s. 56 

Of Costs ox ax Information, bcc. ih. 

An informer upon a popular statute can in no 
case have costs, unless they are expressily given 
him by sucli statute; the reason of tills rule. 

ib. s. 57 

But an action on a statute, by the party grieved, 
for a certain penalty given Iw a popular sta- 
tute, is within the statute of Gloucester, which 
gives tlic demandant his costs in all ciiscs 
where he shall recover his damages ; and such 
penalty is in lieu of damage. ib. 

No costs shall be recovered in an action on a 
statute creating a new offence, which gives no 
certain penally to the party grieved, but only 
his damages in general, &c. ih. 

But the jury in this case may give the party a 
full satistactioii by way of damages. 381 
By 18 Kliz. c. 5. if an informer on a penal sta- 
tute shall delay his suit, or discontinue or be 
nonsuit, or have judgment against him, he 
shall pay the defendant his co^ts, chaigc», 
and damages, &c. 

No action on any statute by the party grieved is 
within the purview of this statute ; it relates 
to common informers only. ib. s. 59 

But by 23 Hen. 8. c. 15. and 4 Jac. 1. c. 3- if 
the action be for some personal injury, or if 
the plaintiff is intitled to costs, he sludl pay 
them, on a verdict of nonsuit, to the defen- 
dant. ib. 

If judgment be given a^nst an ingopner be- 
cause the Court had no^rfsdictv||||[^ 
the statute on whidL he sues is araBtinued, 

♦ yet 
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yet he ebell pqrooilt within the 18 Elis. cA. 

381. s. 59 

In an action gui t^m on 5 Elis. c.4. theplaintilf 
shall pay costs. 382 

Determination on this statute. ift. 

Of Pleadiko to ax IxFonMATiox Qui Tam. 

383. s. 62 

The defendant must answer tlie whole time laid ; 
if he have any special matter in justiheution, 
it must be allepred with certainty ; but if he 
plead the genei^ is.sue, he cannot also plead 
a special plea. ih. 

A penal suit lurtually depending, may 

m abatement lo a subsi-quent proseeuuon, it] '^een committed fii iho county in 

being averred to be for the same olTeiice. th. 

s. G3 


dafnidiiiif may plaad thatha owet nothii^or 
that ha i* not gtiilty 1 hut if it tic alleged from 
iimuev of record, such a pica is not good* 

386. s. 68 

If the defeodant be with*® the prooiso of the 
statute, be may give it in evidence on the 
general issue; but if he have matter in dis- 
charge depending on a subsequent Btatutc, he 
intisi plead it siiecinlly. 

But by 2J Jnc. 1. c. 4. defendants to any suit 
for any oflTeticc against any penal law, may 
plead the general issue, and give the special 
niaitcr in evidence. 


lo have lieen coniiniired in the county 
which it IH luijdp the defendant shall be found 

It is no objMtion to such o pl.-a, Uiaf the offence j ^Vh«l.cr'"tL last w^rds of the proviso of*' this 
in the subsequent suit is laid on a different; „«.ntion rcsooctloir 

day. 384 


A mieitake of the day is not material on fiul tU'l 
record, if tlie prior suit a]){>ear to hiive been 
really first coinmcnccd. 

Two iiiforinutious exhibited on tlni 
may mutually abate each othe 
no priority, tft. 

The king may totally bar a suit on a pc>tial sta- 
tute, oy a pardon or release before its coni- 
menccinent ; but if the inforiner actually coiii- 
mence before the king, he hath sucli an iiiU*- 
rest in hi.s part of the pt nalty, that the king 
cun no w’ay discharge it. ' ih. 

The king can in no case bar the suit of the party 
grieved, nor proceed in it uft<!i the death <•! 
Uio plaintiff. 


act do not restrain the exwptioti respecting 
recusancy, cliiiinperty, 6:c. to that port of the 
statute which relates' to laying the oItVnee in 
a proper county. s. 7 1 

tlui sniiir davlOt THB Kl-y MBMOb lW. 

L*r; for there ihI-^ replication MHwcial plc^a to an information 
ill the coiiVt#^ lVci/w*ajrfer, hIiuII ho made 
by the attornev-gcueral luily. i/». s. 72 

Sucii a replication in a suit ht;fon» justices of 
atisi/c, shall be made by ilie clerk of the a«- 


si/th niny 


ih. 


A rcpiicntioii to n gciieriil issue in mjjttnfurtnn- 
tiofi f/rii iarn in iho King*# hcnch orWclieqncr, 


nmy be made in the iitinic of the attorne^Y* 
general only. du 

III actions f/Mi tarn, the rcpliciilioii is to be made 
by (he plnintilf only. ih. 


th, 

A conviction or acquittal, or release htm/ifidr^, , , . 

whether by a party grieved or n coiiimoii in- ^ A dciniirrcrinay be made by an inforiner 
former, is u good Imr lo any subsequent ]yu> \ without meiilioniiig the (iitonicy-gcticrul. W. 
secution for the same ofll nee. ntlorney-genora! refuse to reply, tin* in- 

Hy 4 Hen. 7. c. 20 . if any defendant shall boj former may make the replication himsirlf. th. 
found pleading any re<*overy, &c. or bur to ai'D»«- winch is allowed for ph^ing. ib. nohs. 


popular action, &c. which in fuel has iK.-eii ' 
obtained by fmud or covin, the pliiiiitifr, if he 
sue with good faith, shall recover, and the de- 
fendant shall sufl'er two years* imprisoiinient. I 

.38.5 

Upon this statute the plainltfr may aver covin 
generally, without shewing wherein the covin 
consisted. ib. s. 6o 

But the plea must state, that the plaintiff in the 
other action had priority of suit, or on de- 
murrer it will be had. ib. {S. 1) 

The record of the former recovery cannot be 
given in evidence on nil debet; it must be 
pleaded sp^ially; and then the plaintiflf may 
reply nul ttei record, or that it was a recovery 
amn to defeat a real prosecutor, which 
the plaintiff could not be prepared to shew on 
the general issue. ibi 

Of the Gchehal Issue. ib- s. 66 

If the defendant plead nil debei, it is s^est to 

.a.* " mm m m M 


Or JoiMNo Issi i; axd Thiai.. ib. 

Where the king is to have no pari of the thing 
demanded, but only a fine or amercement, 
ilieic is no necessity inlher in the issue or ve^ 
nire fticU lo use the wonls oui tarn vro dtmi^ 
no, c. but till? party may fw simply named, 
SIS in actions at common law ; but it is uo 
fault to use them. ib, itidfli 

If the king ht* to have part of the penalty, it is 
fatal; and not amendable, after verdict, not 
to mention that tlie plaintid’ sues . iam pro 
domino, 4c* *8 joking of die issue, led 
qtucre. ib. 

By 18 Eliz. c. 5, no jury shall be compelled to 
appear at Westminster to try any issue by a 
common informer on a penal stauite com- 
mitted tliirty miles from W^tininster, except 
the atiomey-genenil require it to be tried at 
bar, which request shall be on Uie back of Ute 
diitringoM. 388 


say, tbqt he owes nothing to the informer By 24 Gw. 2. c. 18. every venire faciM upon a 
nor to the king; the reason of this caution. j st^ute, in Westmiustw, ^ncai^^, 

® •“ < Chester, Dutham, and Wales,shall be awiud- 

ed of the body cd the proper county wbefc 
such issue is triable. ib. 

ib^ ^ iSy of them are guilty* 386. s. 67 Op the Verdict ix Qui Tam. ib. 

^ tbe oAsiioe be alleged from matter m pois, tbejlf an offence against a penal statute be in its 
VOL. u. I 3 r nature 


ib. 

Several 4)i|hdwts GennSt plead jointly not guilty, 
but.th|j||||{|uld plead severally, coat neither 



730 A TAriLE OF PRlirfcrfAL MATTERS. 


nailitre single, and several persons be jomtijr 
> diarged, yet one of them only maybe found 
guU^, and the rest acrmitted. 388. s. 75 
So also, if a person be charged on a penal sta- 
tute for offending oftener, or in a higher de- 
gree than can be proved, yet he may be found 
guilty as far as the evidence goes. ib. \ 

But if the offence consist in making a contract I 
contrary to the statute, as usury, and it ho 

alleged to be made by two, it must be proved 
as laid ; for if eonlraeti be not proved at laid^ 
they thall be taken not to be ike tame. ib. 
Where an offence made penal by statute is in 
its nature single, one single penalty only can 
be recovered, though several join in commit- 
ting it ; but if it be several, each defen^nt is 
liable for the penalty. ib. (W. 1 .) 

Of Judgment in Qui Tam. 389 

Where the statute ordains that the penalty shall 
be forfeited, one third to the king, one third 
to the informer, and one thiril to the (loor, &c. 
and that if die offender dn p«iy, he shall 
be committed, &c. the uiay be ge- 

neral, that the king and ^Qrffnfonner shall 
^ recover tlic whole, &c. ib. s. 70 

”ul if the judgment on such a statute give the 
whole to the king, it is erroneous. 389 

If the judgment be one moiety to the king, and 
the othmito the informer, upon a statute which 
gives king the whole, it is erroneous only 
as to the latter part. ifr. 

If there be no clause at all concerning the for- 
feiture in a Conviction on a penal statute, but 
only a judgment ^uod conrictus cst, it is sutH- 
cient, for the forfeiture is implied. ib. 

Whsiaver tlie act expresses the amount of the 
penalty, or Umves it to the di.scretion of the 
magistrates, there must he a judgment of for- 
feiture as well as a conviction. ib. 

But where the act inflicts a penalty in a multi- 
plied value, all the judgment tlie court can 
give is quad convictnt est, and a new action 
must be brought on that judgment for the 
forfeiture. ib. 

One who is convicted of a {lenalty oii a penal 
statute, cannot be apprehended on a Sunday 

for tlie forfeiture. ib. 


Or CoMPOi^NDiNC Penalties. 390 

By 18 Elix. c. 5. no informer or plaintiff on a 
penfld statute shall compound with the de- 
mtdant till after answer made in and with 
foe leave of the court. ib, s. 77 

Tills statute extends only to suits by common 
Infonaers, and not to lliose by a party grieved. 
^ ib, s. 78 

But iCdmnds to 9111 tarn informers, as well as 
to those who sua for the whole penalty. 16. 
Il extends as well to sulneqiient statutes as to 
foose in Ming at the time it was made« 

ib, s. 79 


It eixtends to foe compounding of suits in courts 
which have no jurisdiction, as much as to 
those which have. ib. 

It does not extend to compounding informations 
laid beftnre magistrates. 390 

'By 81 Jac. 1. c« 3. ail grants and dispensations 


the penalties of statdtesi &c. See. are 
void. 390. 8. 79. 

*But this shall not prevent the courts from grant- 
ing leave to compound for the forfeitures on 
penal statutes, after plea pleaded. 391 

Tlie above act shall not extend to compositions 
for licenses to keep taverns, &c« &c. ib. 

What is the proper process on an information 
I (See Process). ch. 27. s. 12 to 14 

lit is questioned whether there can be any pro- 

I cess aealnst jurors by provito in qui tarn in- 
furmutions. c. 4 t.s. 10 

INQUEST OF OFFICE. 

See Coroner. 

INSUFnCIENT. 

For the oflence of taking insufficient bail, tee 
Bail. 

INTERROGATORIES. 

Attachment. 

IRONS. 

A prisoner oiigfit not to be brought to the bar in 
irons, unless there is danger of an escape. 434 

ISSUE. 

See General Issue. Challcnge. Jurors. 
Information qui tam. 

JUDGE. 

.Sir Courts. Attachment. Bail. Oyer and 
Terminer. Gaol-delivery. Assize. 

JU DGMEiNKr. 

See Arjuration. 

Ill what cases jurlgineiit iiiay be saved by an award 
of transportation. (.See Transportation.) 

I What Jiidgincnt is good on an action or informa- 
tion qui tam. 389 

I Judgment in high treason, not l>cing fur counter- 
feiting the coin and seal, &c. shall uot be ar- 
rested for miswriting, mis-spelling, or false or 
iinpro[>rr Ijiitin, 624 

III the king's btaich, upon every convection, whe- 
ther by verdict or confeasioo, the party is to 
have four days to move in arrest orjudgmeiit, 
if there be so inaiiy days remaining of the 
term, if not, then the longest time that can bo 
had in the term. ib. 

On a conviction of homicide sc defendendo or 
per ihfortuniumf no judgment at all is given. 

Hate refused to hear a motion in arreM of 

judgment, of a scandalous conspiracy. •A(N) 

Tlie court has refused to give judgment on a mis- 
demeauour, because there were not four days 
left of the term. a 6. (noiet in marg.) 

Or Stated Judgments. sA s. 2 

The law mdkes no distinction between a peer 
and a commoner; or between an ordinary 
case and one attended with extraoijiuary cir- 
cumstances. 

Judf^ent for bif^ treason notwjpb to foe 
coin, is, that m piisoner shall De%l|pMl' back 
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to tbc placE ftwi wheoco ho came^ and ftom 
thence be drawn to the place of eiecutimi^ 
and be there hanged by the neck, cut down 
alive, his entraib burnt before his Ihce, hisj 
head cut sind his body divided into four 
quarters, to be disposed of at the king's plea- 
sure. 625. s. 3 

But the part of the judgment as to the cutting 
down alive altered by 54 Geo. 3. c. 146. 

025. (N) 

The proper judgment at cointnon law for high 
treason in counterfeiting, &c. is, to be drawn 
to the place of execution and there hanged by 
yho neck till he be dead. 02(3. s. 4 

Std ^Uitre, if the judgineut for clipping and other 
ofleiices against the coin, ^c. is not, to he 
drawn, hanged, and quuilered, us fur other 
high treasons. ib. 

It seems settled, that the judgment for treason 
against the coin shall only be drawing and 
hanging without the quartering : the reason ofl 
it. ‘ ibJ 

The judgment for petit treason is, that the pri- 
soner shall he drawn to the place of execution, 
and there hanged by the neck till he be dead. 

ib, s. .*> 

llic judgment against a woman in all cases of | 
treason is, that she shall bo draw'ii to the place 
of execution and there buriiu ib* s. 6 

litit this judgment of burning is abolislied by 
30 Geo. 3. c. 46. i/n 

The judginoiit against a man or woniaii for a ca- 
pital felony, is to be hanged by tite neck till 
dead *. winch is entered on the roll, sus, ;mt 
Cidl. 027. s. 7 

But this jiidgtiietil may bo recorded without 
being pronounced in certain cases by 4 Geo. 
4. c. 4B. ib. 

For jiidgiiient in the case of murder, st't: Execc 

TION. 

Tlie judgment of forte ct durvy ii|X)n standing 
mule. 401 

Judgment ill ire. 030 

Judgment for misprision of treason, is ininrisun- 
ment during life, forfeiture of all goous, aifd 
tlic pmfit of lands iluring life. ib, s. 10 

Tlie judgment against a man for draw ing a sword 
on a judge, or striking in Uie superior coiiits, 
is the same as misprision, and that his right 
hand shall be cut oflf. 030. s. 1 1 

The judgment for striking in the king's palace, 
rescuing a prisoner from the sufierior courts 
for peijury, or forgery of the statute, and the I 
villainous judgment in conspiracy. 631. s. 12 1 
In what m^ner judgment lor the defendant | 
upon an acquittal, by verdict, or upon a plea | 
of pardon, is ente^. ib, s. 13 

The judgments Ibr crimes of an infamous na- 
tu^ against the first principles of natural jus- 
tice arc common honesty, are discretionary', 
and left in a great measiiue to the prudence 
of the court to itifiict such corporal puiiisb- 
ment, ‘and also such fine and Iten to the good 
behaviour as shall appear proportionate Co the 
enonjlil^f the ofience. ib, 

^ conviction of larceny, may 
in dSmlbn award the offender to the bouse 


TSI 

of conR|i^oii» or inflict fine and whipping* 
. ; . 506*633 

The judgpnent c»f whipping females is abolished 
by stat. 1 Geo. 4. c. 57. ^ 631* (N) 

Tlie jiidgnicntof pillory abolished excepting j^r- 
jurv or subornation thereof^ by 57 Geo* 3. c. 
75.* ib. 

By 63 Geo. 3. c. 1C2. in conviedons of felony 
the court may add hard labour to the sen- 
tence of iinprisoimient* 506* 632 

By 3 Geo. 4. c. 1)4. they may do the same in 
certain cases of inisdemeiuiur. 632 

Clergy* restored in several enumerated instances. 

^ 633 

Judgment in inanslnughter. 634 

Servants stealing their master's goods. l6. 

Thekjpurt may assess a finfy but cimnot award 
corporal pttnUhmnU unless tlio dofeudiinc 
be actually present in court. t6* S* 17 

Where there are st'vcnil defciidaiiUi, a joint 
award of one fine against them all is erroiiooiis. 

635. s* IB 

The distiucUim bctHeon^/7ac and ransom. ^ i6* 
A fine is fxiwer of the court during 

die toriu ir^lpich it is set, not allerwards. 

ib. s* 20 

Judgment of outlawry. (iSrr Outlawry.) •6.S.21 
There never shall be two judgments for ibo samu 
olfeiice. 636 

Whether judgment at common bo|pveii 

on an iiiclictiiieiit concludiiig ctB^Jarmafn 

25Ts. 1 “ 


itatuti. 


115. 116 


c, 25:1 
JURISDICTION. 

iSiT JusTicLs uj Peaci;. Couet. Kino's 
Hkni 11. 

If 11 man have a hniise which stands uppn the 
precincts of two leetn, he shall do suit 4lf that 
within the jurisdiction of which his bed- 
cliainber lie's. 92. s. 12 

JURORS. 

If the king grant a special commission for tho 
trial of indictments in one county which have 
been found in another, yet tlio trial must ba 
by jurors of the proper county. 25. s. 19 

From what County tui: Jury are to be rf^ 
Tl’llNLO. 556 

By the common law, they must in all cases be 
returned frctin the same county wherein the 
fact was commitltd. 559* Sb 1 

In murder, where tho wound is given in ooe 
county, and the death shall happen in anollier, 
the jurors shall come from the county where 
the death shall happen. ib. 

By 33 lieu. B. c. 23. if treason, misprision, or 
murder, be examined by three 01 the privy 
council, aud the party sefiemeiilfyniispecteo, 
the king may grant a spqpial conitnissioa to 
try the offenders by jurors from die county 
named in the commission, nOtwithstaiiduig. 
the fact was committed in a different county. 

•k* s. 2 

This statute, as far it relates to treason done 
within the realm, is nqiealed by 1 5c 2 Philip 
and Maty, c. 10. but as to mu^r anicL mis- 
prision of treason, it seems siiU in fiMM* 

t6*Sb3 
For 


3y2 
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For the triel of treasons done oat of the realm 
{See Indictment). 

The statute 33 Hen. 8. c. 33. does not extend 
to an accemry in murder^ examined before 
the council; for murder is one oiFence, and 
being accetuary to it is anotlier, and the sta- 
tute shall be strictly taken. 559. s. 4 

If goods arc stolen in f)no county and carried 
into another^ or if ii nuisance be done in one 
county which proves a nuisance in another^ 
the jurors may come from either of the coun- 
ties in which it is tried. i6. s. 5 

For felonies in \Valt3 the jurors may come from 
the neat jRrtglM county^ where it may be 
tried by 26 lien. B. c. 6. (rndictinent.) 560 
For treason upon the sen, nr in a foreign county, 
or for felonies or piracies upon the selfK^’e 
Indictment). 

From wliat county the jury shall be returned for 
the tiiul of a ioreign IMcu. 560. s. 6 

Tly the common law, such picas cun only be 
tried by juries returned from the counties 
wherein tiiey unj alleged. i6. 

By 23 Hen. H. c. 14. all fureignt.pleas triable by 
the county upon indictineiUs for petit treason, 
murder, or felony, shall he tried by jurors 
from the county where the otVeiider is ar- 
raigned, ill whatever county the matter of the 
plea may be siijiposed. ih, s. 7 

This stau^ extends neither to indictments of 
high tplson, nor to apj'ieals. ib, s. B 


I'llOrESS AOAINST Jt'RORS. ch. 41 

Justices of gnol-delivery may have a panel re- 
retumed by the slieritV, without any precept, 
a bare award ; the reason of it. 5(51. s. 1 
A jujjLinay be so returned beft ire justices of tiu* 
pdiK) at their sessions; quurc^ whether this 
does not rather do|M;nd on practice than on 
principle. 

Justices of gaol-deli very cannot have a jury by 
force of a barn award, but they ought to make 
a parficular nrecepl to the sheritf for that pur- 
pcMO under tiieir seals. t7>. 

No jury can be rotumctl into the king's bench 
from u frireign county without pro|K*r process 
under the seal of the Chief Justice. 502 s. 2 
But futfrr, if the return for the trial of uii in- 
’ dictmeiit, &c. in the same county where the 
court sits, may not be inaile by n bare prccr/i- 
tum estf 4x\ ^ ifr. 

Process against jurors may be returnable imme- 
diately into the kiiig^s bench for trial, in the 
county where it sits, &c. but for an indict- 
ment, &c. removed by evrtiorarij there must 
be lilieen days betweeu the Uiie and the re- 
turn. *. s. 3 

Justioeil^|b|yre or gaoi-delivery may order a 
j^ to tva relumed immediately for the trial 
ofa prisoim arraigned before tbem. i6. s. 4 
Juetic^ of and terminer may atVard a 
venire returnable the same day on which the 
^ puny is arraigned. ib, 

if justices of the peace can do the like, 
unless lor felony, or the prisoner consent to be 
tried- iitiinediately. t5. 

But it seems neomaiy, by force of 4 & 5 Will, 
and Mary, c. 24. and> & 8lVtU. 3. c. 32. 


4hat every should have six days 

between its tate ind retoro. 562, s. 5 

A venire before justices ofeyer and terminer, re- 

turnable at a day certain, is erroneous, mlm 

the session be adjourned the same day. i5. 
A venire before justices of oyer and terminer may 
I be made returnable at the next assizes. ib. 

I Qutere^ if a venire awarded by justices of iwer^ 

I &c. returnable at a certain aay, need snew 
I licfore what justices it is returnable. 563. s. 7 
Where several are arraigned on one indiement, 
and severally plead not guilty, it is in the 
election of the prosecutor, &c. either to take 
out joint or several venires. t5. sf 8 

In an appeal, if one plead not guilty, and the 
other plead a release, there must be several 
venires, ib. 

Where there arc three defendants, the plaintiff 
may join two in one vcnircy and take out ano- 
ther ogainst the third. ib, (N) 

Where the same jury is retfrned on a joint pro- 
cess against several, if a juror be cnallcnged 
by any one defendant, he is by necessary con- 
sequence drawn as to oil the others, ib, s. 9 
But where one jury is jointly returned before 
justices of gacdrislivery, for the trial of several 
defendants, may sever the panel. ib. 
If nil up|iellant take out n joint venire against all 
the appellees, lie cannot afterwards take out 
several ones. tb. 

If no judgment be given that the juror who is 
challenged shall be drawn, but only that he 
shall stand aside for a time, he may try those 
who do not actually challenge him. ih, (N) 
Wlii re process may be taken out by the defend- 
ant ill criminal cases by firatiso ; that is, with 
a clause, that if two writs come to the sheriif, 
he sluiil execute one of them only, i6. 

In what ^Ianner a Tales is guantable. 

504. s. 1 1 

In an ap|Kn)l, if a full jury do not appear, or so 
many be challenged anci drawn that sufficient 
jurorsS do not remain, the appellant may pray 
a tales, ib. 

If a full jury do not appear, and the plaintilTpmy 
a distringas witliout praying a talcSy the court 
ought to grant it at the prayer of the defen- 
dant. ib. (N) 

In capital cases a tales may be granted for a 
larger even and certain number than the first 
process ; but in all other cases the tales must 
be less. 565. S. 12 

A tales (k cireuMstantibus may be of any uncer- 
tain luiinbcr. ^ ib. (N) 

But every subsequent tales, in capilnL as well as 
other cases, must be Ibr a less number than 
the former, except the former tales were 
quashed. s6.s. 13 

The ouashing the^ array of the principal panel 
dotn not quash tbs tides, but the inquest shall 
be taken of those' returned on tlie if there 
he enough, and if not, others shall be added by 
a new teJes. ib, s. 14 

If all the penons cetumed cm a ksib e as asrporm be 
challenged and drawn, there be a 

taksfh^ a new eeacreJbcMissbaUWi^ipfd^ 

If 
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If the first fioku cmporuhiikqiMshed, die feiirM 
quwhed with it, and tbi^ party tniut proceed 

as if the venire ouljr had be«ii returned. A 65 i 

A t^s is not Krantnole upon the return of a vt* 
wire, but only upon the return of a habeas cor- 
pora or distringas. t6. s. 15 

The dUlrittgas or habeas corpora^ with a clause 
to add those on the venire, is the first process 
against n tales, but it cannot be granted with 
a ftm pries, unless previously returned. 

ib. s. 16 

Whether a subsequent ttdes shall take notice of 
the jiirot's returned on a former tales de rir- 
cufHst ant thus, ib, s. 17 

The statutes whicli authorise a tales extend to 
all capital cases ; but such a tales cannot he 
prayed ft)r the king without a warrant from 
the utlomcv-general, or onlor of the court. 

506. s.l« 

2hle8 is nf»t gnintablo by justices of/jfioZ-r/c/i- 
ViTy, and (juardHi' by ot/er and terminer ; 
therefore such courts order a larger panel, 
and nut a talcs. Sed qutire, i5. 

if but one juror appears, and lie is challenged, 
there ma)‘ be twelve talesmen sworn to try the 
cause, ntarg. 

By 42 Kdw. ;l c. 11. no irnj^st shall he by 
writ of nisi prius, before the names of jurors 
impanelled be returned court. ih, s. 20 
This statute extends as w'cll to erirninul as to 
civil cases, and to jurors on a talca as well as 
to those on the principal panel. ih, s. *it 
But it is the pnictice of justices of o//rr and ter~ 
tninvr for treason, t<» procot d on rlie i^enin , 
ami not to awar«i any htUHUs emfun a, ib. s. 22 
By 7 & 0 ill. (icrstiiis tndicU tl tor high 

treason, &c. shalJ h»uc a copy of the pane?! of 
the jurors two days befortr the tritd. 5<;7. s. 23 
By 7 Ann. c. 21, a list <if the jury, inentioning 
the name and jihice of alxxle, shall b«* deli- 
vered ten days before the trial, in the presenctr 
of two witnesses. 557 

The mode of roinpl^irig with the flirections of 
this act, is by motion t4» the king’s bench for 
a rule iiixm tl^e slieiilf to deliver to the prose- 
cutor a list ot the jurors he intends to refiini 
upon the panel. 55n. w^in. 

A talcs de circumstantihis may bo aw'arded upon 
a trial dc medictatem lingute. 5d0 


Before what Court the Jury is to re ur- 
lUHNETl. ch.42. 

By the coimiiori law it is returnablo onlv in the 
court where the prosecution is dejieuuing. .567 
But the i/jjg. Hcs/. 2. c. 30. having ordained 
that idl^eas of €.^asy cxariiiuntion shall be 
^tennihed in the country by nisi prius,” an 
issue joined iii the king's fur an olTence 

committed in a dilferent county may tried 
ill the. proper county by writ of nisi pruts, ib. 
This statute dues not extend to the king, and in 
cases where he is a party 'the writ ought to be 
gnmead by bis spc^cial warrant, or by the as- 
sent of tlie attorney -general. ib. s, 3 

And the cot^rt has refused a nisi prius to the at* 
till tlie king's warrant was p^ 
cui 3 ed;^Dlcaose the case seemed to require 
grei^examiiiation, 568. (N) 

How jurars may be^Aottm^ on the part of the 


king, and ho# on the part of the pristmot^ (Sse 
Challenge.) " 568*578 

Or Quae trie ATiON or JpaoRs. 6T3. GTG 

At common law there was no neceasily ^at 
Jurors should have any freehold, before justices 
in tyre, or in cities or burghs, 57it. s. 18 
Neither was a freehold to a certain vaittc in anv 
case necessary. lO. 

The w ant of a fi^hold . is a good challenge to a 
inror m all cases not otherwise provided (or 
by statute. ^ 573 

ror*t«rirx are to l>e returned upon jurors, which 
implies that they ought to liave land; sfid^usere, 
if by the common law the want of it was 
not a challenge to tlic favour only* ih, (N) 
The use of a freehold in his own or his wife^s 
n|ht, whether iibMilute ufmii condition of in* 
heritiince, «ir for life, i.s sulficient if it bo in tbe 
county, and in |Hi»sessioii at the lime the juror 
is sworn. ih. 

By 21 Kdw. 1. c. .3H. jurors, except in cities, 
burghs, or muling towns, Hhiill have thnemonts 
of 'iofi. yearly. ib. s. 14 

Whether tlic want of this qualification bo a 
CRUM* of challenge. ih. 

By 2 lien. 5. c. 3. none shall be upon the Itl* 
quest t‘r>r I be derilli of a man, Ike, uiiiosi ho 
have hiiifl of 4 Ox. :t-yenr clear of till chargos : 
the want of this shall be good cunsa of dial* 
b ilge. ^ ib* S, 15 

In capital crimes this statute extends^ well to 
the coilaier.il is!.iie ns to the genemi issue. 

t5. s, 16 

A ccKho/ ifuc trust of ri frci liold of 40s. yearly in 
the same coiinry, is a com|M';teiit juror wjtllin 
Mutllle. IT 

But II feollce ill triiHt, or a remainder iiran, 5ic. 
in not within the act. f5. 


This siatiitf' IS repealed ns to frensnils. ib, n, 18 
By 23 lien. M. c. 13. jurors in cities, boroughs, 
aftd towns corp(»ratc, who are worth 40L in 
gtioils, .shall not hi) challenged for defect of 
freeliuld on the trial of immlers and felonies at 
their sessions of gacil delivery. ib. s. 19 

Tills act shall not extend to any knight or esquire 
dwelling in such city, btc. &c. ib. ». 20 

By 1 1 Hen. 7. r. 21. and 4 Hen. R. c. 3, provi* 
Stoll is made for the ipialiricntiuii of jurors in 
Jjnulon. ib. S. 21 

By 4 and 5 Will. A Mary, c. all jurors, other 
than in trials per mcdietatem /iugCMr, shall have 
lU/. a year, above reprises, of freehold, copy* 
hold, or ancient demesne lands, or in rents, 
5tc. &kC. in England. In Wales every such 
juror shall have 6/. a-yenr. ib. 

And any person who has 5/. in EnghgidlMd 5/. in 
Wales, may be returned on a to5uf5T5. e,90 
By 3 Geo. 2. c. 24. persons having 2Mf. a*i|ar.tii 
land in possession, &c. maylic nut in th^ree- 
holders' book, and serve on j mfc as freeholdi* 
ers. ™ t6. 

By 3 Geo, 2, c, 25. jurors in London sliall be 
householders, and have a personal estate of 
100/. or they may be challenged, . ^ ih. 
In other counties, cities, or pta<M, none iball be 
summoned to serve any jury for the trial of 
any capital ofience, who are not iberdn quali- 
fied 
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fieiJmmrm jnntrs in civil a n w ey n n d tbej 
puj/.Jie ehnlicng^ for that cnuw in voir dire. 

5T0 

By 4 Geo. c. 7. in Middieiex^leaBeholden ofj 
50/v a-year may be suinraoped, and may serve 
on juries. ib. 

For trials in London for hi^h treason, every juror 
ouslit to have such freehold or copyhold as re- 
quired by 4 and 5 Will. & Mary. 575. s. C4 

In what manner the process against the jury 
must be continued.^ 417 

It is no objection against a person’s giving evU 
dence that he is one of the jurors; out quitre^ 
if be ought to go to his companions afterwards. 

601. s. HO 

A jury sworn and charged in a capital case can 
not be discharged till they liavo given ^eir 
verdict; but in certain cases there may be an 
exception to this general rule. 619. s. 1. 

ei noth 

JUSTICES. 

^ TERMiNEa. Courts. Bail. 

Faocras. Gaol-Delivery. Assize. 


JUSTICES OF THE PEACE. 

StO COVSERVATOR. COROMER. ATTACHMENT. 

Sessions. Escape. Const arle. Examina- 
tion* Bail. Commitment. Arrest. 

Justices of Peace are of three descriptions, vis. 
1. By ^tute. 12. By charter or grant. 3. 
By conimission. 40 

How Justices of the Peace are ordained. 

By S Edw. 3. c« 16. it is ordained, that in every 
' county, good and lawful itieii,5tc. shall be as- 
tigeiN to keep the peace. 41. s. 1 

By4 Edw. 3. c. justices assigned to keep the, 
peace shall not bail those who are not tnain- 
pernahle, and they shall transmit their indict- 
ttients to the justices of gaol-delivery, ib, s. Z 
By 16£dw*3. c. 8. they shall, with others learned 
in the law, be assigned by the king’s conimis- 
, ston to hear and determine felonies and tres- 
passes in the tame counties, and to indict rea- 
sonable punishment. ib. s. 3 

By 34 Edw. 3. c. I. they shall restrain barrators, 
dsG. and inquire of pi Hers and robbers, and 
arrest such as they 6nd by indictment or sus- 
picion, and put them in prison, and take all 
that be not of good fame,&G. &c. ib. s. 4. 
Bby 17 Rich* 8. c« 10. in every oommissiqnof the 
pe^ two men of the law shall be assigned to 
deliver ihievet and felons. 49. s. 5 

By 8 HcQv 5* c. 4. the justices named of thej 
^ »pc, Acc. shall be resiant in the 
ke their l a sii ons four tiiMs »-year. 

ib. S.6 



lIowVihric|||||tfTai Peace are commissioned. 

Tbe.commissidii of the peaoe^ after having been 
eltofed during teveral reigns, was settled in 
the reign of Queen EltsaMih in its present 
form. 48 

The sublance of the commission of the pea^ 
staurii. lA. 


AB^qoromissioiis o(abe peace muU be io the 
bulges name. fr 51. s. 53 

In what manner the king may grant commissions 
to the mayors of a town to be perpetual jus- 
tices of the peace. 52. s. 53 

How Justices of the Peace are to be 
qualified. 

By 5 Geo. 2. c. 18. and 18 Geo. 8. c. 80. no per- 
son shall act as a justice of peace who has not 
an estate, freehold, copyhol% or for years de- 
terminable upon life, of the dear yearly value 
of 100/. in England or Wales; or the imme- 
diate reversion or remainder in lands, tene- 
ments, or heredicanieiits leased for one, two, 
or three lives, or fur term of years, determina- 
ble upon one, two, or three lives, upon reserved 
rents of the clear yearly value of 300/. 

43. 8. 14 

By 18 Geo. 2. c. 20. no person shall act as a jus- 
tice of the peace until he (ps taken the oath as 
therein described. 44 

A copy of which oath shall be*glven from the 
records of the sessions, and such copy be ad- 
mitted as evidence. ib. s. 15 

By 18 Geo. 2. cJi^s. 3. persons acting as jus- 
tices of peaceBpliout having taken the oath, 
or being qualitol, shall forfeit 100/. to be re- 
covered by action, and the proof of the quali- 
hcatiori to lie upon the defendant. ib. s.l6 

Ilow Justices are to tare Oath of Office. 

On renewing the commission of the peace a writ 
of dedimus poteniaUm issues out ofCHANCEHY. 
directed to some antient justice or other per- 
son, authorising them to take the oath of the 
person appointed, and to return the same into 
the court of chancery; to which oaik of office 
are severally annexed the oaths of mpremoey 
and allegiance. 45. s. 29 

The form of the oatli of office stated, ib. s. 30 

Byl Geo. 3. c. 13. justices of peace who have 
taken the oath of office under one reign, and 
are re-appointed by the successor to thecrown, 
limy act without taking the oath again. ib. 

By 1 Geo. 3. c. 13. s. 2. the oath shall be regis- 
tered by the clerk of the peace, &c. ib. 

By 7 Geo. 3. c. 9. persons who have once taken 
the oath, shall not incur the penalty by omit- 
ting to take it again on being re-appointed. 

46 

Justices of the peace are in general indemiii6ed 
for not having taken the oaths, provided they 
have properly qualified themselves to act as 
justices. ib. motis 

Who are excluded from being Iusticss 
OF Peace. 

No coroner or sheriff shall beajnstioeof die 
peace during his continuance in office. 46 

But a.t Justice of peace being created a peer, 
whether temporal or writual, a kn^bt, a 
judge, or a serjeant, will not take awiyf his 
authority. ib. 

By 5 Geo. 2. e. 18. n<s attorney, soticilor, or 
proctor,sball be ajustiee of peace a county 
Quring his practice. d. 

Bj 
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By 90eo. 3. e. SO. comngssim&ers of the idiyy 
may act as justices of We peace in all places 
whatsoever respecting persons chaigccl with 
forging seamen^s wills, tickets, letters of attor- 
ney, «cc. 47 

What Statutes may be executed by a Jus- 
tice OF THE F^eace. 

Justices of the peace may, by virtue of tlicir com- 
mission, execute all statutes whatsoever made 
for the preservation of f Ae peace^ ib. 

But justices of iBie i>eace cannot execute a sta- 
tute in the case of a iiew-createtl offence, un- 
less authority be given to them for sucli pur- 
pose in express words. i6. 

Instances of statutes which they cannot execute. 

ib. 

How Justices foe a County may act within 
a Libeuty. 

Justices of peace for a county have no coercive 
power out of tUeSroiinty, and tlu'refore onlers 
of ba.stardy, &e. made out of the county are 
not binding* Vmt recognizances and informa- 
tions taken by them in any place are good. 47 
By 9 Oeo. 1. c. 7. s. 3. if a justice of the peace 
for a county dwell in aii|||aity or other |;m?- 
cinct that is a county of wKlf« situate whhiti 
the county for which he is appointed, he may 
grant warrants, take examinations, maki* 
orders, although such dwelling be out of the 
county. 4H 

By 28 (fCo. 3. c. 49. any justice acting for a 
county, may act as such in any plac e within a 
city, town, or precinct, which is a county of 
itself, and situated within, or surroutidtsi by, 
or adjoining to any such county: but they 
cannot intermeddle in any motion arising 
within such city, town, or precinct ih 

Justices of peace also may, by the special w’ords 
of their conunission, act as well within liber- 
ties as without. ib. 

Justices of the peace may execute their office 
within a town which has a sfx^oial commission 
of the peace for its own limits, unless s[KK;ially 
excluded. 49 

If therefore the crown grant to any city to have 
justices of its own within itself, excluding the 
county justices from intermeddling therein in 
the ordinary business of a justice of the peace, 
the acts of a county justice therein are void. ih. 
But if a statute give jurisdiction to justices of 
the peace residing near the place where of- 
fences shall be committed, the justices of the 
place pud the count/ justices have concur- 
rent ju^Si||btion. ih. 

So a clilftef* granting jurisdiction to borough 
magistrates does not exclude the county jtis- 
. tices from having concurrent authority, excetit 
there be express words to that effiect in tne 
charter. . ib. 

By 16 Geo. 2. c. 24. city instices ma^ (graiinit 
persons apprehended within their limits to 
nouse of correction for the countv in which 
such city or liberty is situated, if the inhabit^ 

. .anis thepeof cootnbute to the support of such 
boose correction. iA.j 

By 24 Geo. 2. c« 55. justices of peace for one 


coimty^ay'HndorBe wErfimle is^dhd M jus- 
tices of the peace for another uoiitity, for tlio 
apprehending of felons who have asoaped 
from the county where the odbnce was com- 
mitted, and admit the party to^ bail when ap- 
prehended, if tile offence be bailable. 50 
By 28 Geo. 3. c. 49. any justice of the peace 
acting for two or more aqjcining counties may 
act for each county respectively, aJthoiigb the 
justice do not reside in the coun^. 51 

llow FAR Justices of Peace may pbOcebd on 
Indictments taken before TnavsELVBS. 
Subsequent justices of tlie peace may ptocecsd 
oil indictments taken before their predeces- 
sors. ^ 5t 

Justices of peace cannot proceed on an indict- 
meut taken before a coroner or justices of qyet* 
and (erminiT and goal ^ dciivery , ib. 

By what Name Jumu f.s of I’eaci: ari: to be 


Tiiev may bu named keepers of peace/’ 
aftlmugh they are expressly ooniiiiiA||fened by 
till* name <if ’*‘ justices of the peaca.^ 52 
11)0 description of justices of the peaco by the 
name of ** jiisticex of our Lord the King to 
preserve the |>cuce,’* &c. is goi>d, without say- 
ing ** the King's |>eiurc." A. 

By 20 Geo. 2. c. 17. the acts of justices of the 
|)eace shall be good, though they are not 
therein described to be of the quiflman. ib. 
Or iiir JusiH KH* Autiioiutv in Fe£my. 
Jiistirres have herein no fmwer unless their com- 
tiiissifin authorises them to hear and determine 
Jiitmivtf which in general is given to those of 
*the awn^m only, and a csriMirorR has beea 
nuaslied because it only metiiioiied jtM|ices of 
the )K*nce, without adding they were assigned 
to hear wui dt'ferminejhlomet; $cd quart, 53 
The clause in the comiuisstou, to hear and dc- 
tenniiie felonies, gives justices no jurisdiction 
over an otfeiiccs which by statute is specially 
oppciiiited to justices of oyer and terminer. 54 
Justices of the peace have no power to take an^ 
indictment on 5 Kliz. c. 14. concerning for^ 
gery. - ib. 

Nor on 2 & 3 Edw. 6. c. 24. cotmrmDg actai- 
saries in one county to felonies in anoUier. ib. 
Vet by force of 2 & 3 Philip and Mary, c. 10. 
and as all felonies include breach of the 
peace, justices of the |>eace may taka exami- 
nations for any kind of felony, and commit 
tlie olfenders, me. foe. ib. 

But as the 2 fo 3 i^h. and Mary, e. 10. and 1 & 

2 Ph. and Maiy, c. 13. direct justices to cer- 
tify their examinations in hoar^"*^ * 

dom proceed furdier in relatii 
nies, tliough within their comi 
only petty larcenies. 

Justices of the peace in £fi^i 
an o^der against the Irisl 
in order to be sent to Ireland, the otfence be- 
ing committed there. 54. (N) 

Two justices may take a recognimnee for felony 
on the high seas, foe. &c. ^ . ib. 

Justices may take an inquisition of mtitfwt if the 
body cannot be found. ib. 

Tub 
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No^* of cheie offences are within their commis- 
iioiS|i yety beine against the peace, any justloe 
may apprehend the offender. 54 

They may also take the examination of such ol- 
fendersr and tlie informatiou of witnesses, and 
bind them over, parsuanc to the statutes 
of Phil, and Mary. '' 55 

^3 Hen. 5. c. 7. justices of the peace shall 
have power by the king’s conimissiun to 
inquire of false money, &c. i5. j 

By 5 Eltz. c. 1. they may inquire of the offence 
of maintaining the pope’s power. ifr. 

By $3 Edw. 1. c. 8. they may inquire of offences 
touching the su^etnacy, &c. tk. 

Of the Power of Josticcs or Peace in 
Inferior Offences. 

Justices of the peace are empowered to hear and 
determine all trespasses; which comprehend 
all inffvier offences against the peace. ik. 

By the^femnon law justices of the peace have 
no junsdiction over forgery and perjury ; the 
reason of it. 55 

libels are indictable before justices of the peace. 

56 

A person may be indicted before justices of the 
peace for being an extortioner or a night- 
walker, and haunter of bawdy-houses. ik. 

Justices of ^oace have jurisdiction over all intG-j 
rior crimes whether mentioned in their coiii*| 
mission or not, as being against tlie peace. i6. 

In wuat Cases Justices or ime Peace may 

ACT THOUGH INTERESTED. 

Jttstsces of the peace cannot, by the general 
rule of law, execute their office in their own 
case. 50 

By Iff Ceo. c. 18. Justices may act in matters 
relating to Che relief, acMtlemenr, and mainte- 
nance of cKipoor; to passing and punishing 
of vimrhnftc ; to the highways, and to parochial 
asseiiilients, although rated to the charges ol 
ibthparish in which they act. i'’. 

Bub on an appeal against an order of removal 
Tbose justices who are rated to the relief of| 
tbo poor in either of the contending parishes, 
have no right to vote by virtue of tins statute. 

57 

How FAR JrSIlCES OF THE PlaCK MAY ACT 
THOUGH NOT OF THE hit URUM. 

By 7 Geo. 3. c. 31. all acts to be dune by two 
justices in such places where there is only one 
justice of ihejftufmm, shall be good, though 
neither of the justices who do the act is of tlie 

f Justices of the Peace are 

PROTEC TED. 

It it aelaOo^di||||p call a iusttco ** rascal,” " vil- 
lait^” ^ lialffPr any other opprubious name, 
while in the execution of his office. «6. 

Juetioes of the peace are not punishable dviliy 
for acta done by them in their judicial capa- 
cities : but if they abuse their authority, they 
my iMr punished crimiaa/(y by infermation. 

«k. 


noisueroi uie 


An information wiUL not be granted against a 
justioefor an act dibeby htuijudicially, though 
such act be illegal, if be acted fairly, and with- 
out coi rupt motive. 57 

By 1 Jac. 1. c. 5. justices of peace shall have 
double costs in actions brought against them 
in which the plaiutiff'is nonsuited, &c. 58 

By 31 Jac. 1. c. 13. actions against justices of 
the peace must be laid in the proper county. 

it. 

By 34 Geo. 3. c. 44. no writ onprocess shall be 
sued out. or served on a justice until notice 
thereof has been delivered to him at least one 
month before the same is sued out, in which 
notice tlie cause of action shall be stated. i6. 
By 34 Geo. 3. c. 44. s. 3. the justice may tender 
amends within a month after such notice, tb, 
Dy 34 Geo. 3. c. 44. s. 3. if the plaintiff', on the 
trial of such action, do not prove that he gave 
such notice, the justice shall have a verdict. 

ib. 

By 34 Geo. 3. c. 44. s. 4. if the justice shall not 
have tendered amends, he muy$ uii leave, pay 
money into court. tk. 

By 31 Geo. 3. c. 44. s. 5. no evidence shall he 
received of au|Mther cause of action (^n , 
that which is lHKnied in the notice. Sd''' 
By 34 (ieo. 3. c. 44. s. 6. no action shall he 
brought against any peace officer for any thing 
done under u justice's warrant, until a copy of 
such warrant has been dcriiunded lu writing 
and refused. ik. 

By 34 (reo. 3. c. 41. s. 6. if after such copy any 
action IS brought, the justice v\ho signed the 
ivurraiit must be iiinde a defendant, and the 
jury, on producing iind proving the warrant, 
shall give u serdict for the defendaiitb, not- 
withstanding any defect of juiisdiction in the 
justice. ik. 

Ill %%liut cases the defective wuriant of the jus- 
tice shall justify the officer. l>0 

By 34 Geo. 3. c. 44. s. 7. If in any uciiou on 
this statute the pUnititF obtain a veidict, and 
the judge certify that the injury for which the 
action was brought liras wilful and malicious, 
the plainiiff' shall huie double costs. ik. 

All actions must be brought against a justice of 
the pence within six calendar mouths. ib. 
Where tlieic is a special verdict found in any 
action hi ought on this statute, and it appears, 
froui the facts found, that the act was done 
by a justice of the peace, the master, on ver- 
dict for the planui^must tax double costs, 
though no certilicaWm mode. (k. 

Secretaries of state and privy are 

not magismptes, nor kinyifs mesniPProtficers 
within the meaning of this statute. ik. 

On nil action against a justice, on a conviction, 
the deleadant must shew that his proceedii^^s 
weramgulnr. 00 

An acllBp of irtspvu will not lie against a jus^ 
tice of the peace for making a warrant to 
distrain fur the poor s rato, if the rate have 
* not appealed front, 61 

If a jindce issue a warrant that is totfdly Ule|jal, 
he is liable to an action oi false impnsouniant, 
thoiqilh he dul not act intentionaUy wroot^ iK 


VFOHgU Mb 
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IIow FAR Justices of Rbacb vat award 
Costs. 


By 18 Coo. 3. c. 19. when a justice hears a 
complaint, on any warrantor sumtiiuiis issued, 
he may award costs to be paid bv either partv, 
as he shall think fit, to be levied by distress. <31 
Upon a conviction on a penal statute, where the 
penalty shall not exceed /Zre /wui/iiyjr, the costs 
may he deducted from the (iciialty, provided 
they do not exooed Vi fifth part of such |>eiialty.| 

A.i 


Jl STICIFJI. 

See Kino’s Bi.m u. 


.lUSTIFICATION. 

.Srr Justices OF Fi: ACL. Aurfats. Pleading. 


KING. 

See iNDiriMKXT. Paiiikin. i,*ii.\LLi:.\tii:. Courts. 


session, are wholly out of tlio jurisdictiM of 
the sheritf 's tom, and of all siicu courts* 

9d. s. 7i6 

Whether those who are taken by the connnand* 
nient of the king are replevisable. «Sfe Hail 

KING’S BENCH. 

I See Bail. Appeal. Cf.iitiorari. 

'Ilie kind’s bench rctaiiK all the power ^hich re- 
mained in the court of the higli justicier, after 
the courts i}f e\chci]ucr and coniiuoii pleas 
wiu'e hi*paratcd from it, especially the supreme 
jurisdiction in all criininal mutters. 6. ch. 3 

The kiiiti’s heiicji is intrusted with the highest 
juriMlirtioii over all capital ofleiiceSy inisdo- 
meanours, ptiblie breaches of the peace, op- 
pressions of the subject, iiiulall factions, con- 
troversies, dehalc.s, tnisgovemniiMit, or otlwr 
crime, manifest fy iiguinst the public, good. 

7. s. 3 


How far the king*?* pardon will bur a qni tarn. 

3H4. s. <)4 

Sanctuary could only be claimed by grant fonn 
the kiu::, made or allowed in cyry? since the 
time of iiiemory. 469. «. 3 

The king may sue in what coiM^c fileascH. 

eh. 27. s. t?7 

Wherever thoking appears to liavo been lieceived 
ill his grant, it is vi>id. 547, s. 40 

Where the king is a party there can be no pro- 
cess by proviso, 5G4 

The king shall not be bound by a statiit4* wbicb 
does lutt expressly name him. 507. s. 3 

The king is a party m every indictment, and also, 
in some sort, in a]>|)4?als. 571. s. 10 

The king is the siipniine niugistrale of the king- 
dom, and intrusted with the whole executive 
povver <if the law, 1. s. I 

No court can have any jurisdiction, unless it 
some way or iilher derive it from the king. i5. 
The king caiiinot sit in judgment n|ion any in- 
dictment, because ho is a party, and has <b- 
logatcd all his ptnvcr to his judges, ib. h. 2 
The king caniuil alter the certain and established 
rules of court, or add to rh« jurisdiction of an 
ancient court. 2 

The kiiig*.s grant of a judicial ofiice for life which 
has been usually granted nt will, is void. 

ib, s. 5 

The king cannot grant even a mere spiritual ju- 
risdiction. ib. rtotr in marg. 

The king cannot grunt any new cominission 
whatsoever that is not warranted by ancient 
preccdo^lio wever nt^ssary or conducive 
CO the Mwfe good. ib. s. 8 

Before trawrif. of West, he could tfbt anthoriso 
persons to take care of rivers, and the fishing 
therein. ib. 

The king’^s demise does not determine commis- 
sinn-A, &c. &c. s. f 1 

The king still continues the principal cofllerva- 
Cor of the peace ; but he cannot take a recog- 
nizance of it. 38. s. 1 

The king, by his commision, may aurboriae 
whom he pleases to execute an act of paHia- 
inent* 47. s. 37 

The king’s lands, while they continue in his pot-; 

▼VfL. II. 


I'his court is cmpowefx:d (o find redress for 
every itiiurv. ib. 

It is not necessury to shew a prcccdeM'ibr the 
remedial iiiter|H>Hitton of this court; mr, being 
the custos mortttn of the rfuiliit, wherever it 
with till otreiicir coniniry to the first 
prijicipli.^h of common jitHiice, aii<) of dangerous 
public coiifYnfpieiicr*, if. will adapt a punish- 
imuit proportioned lo the enormity of the 
otfeiici!. th. s. 4 

It is in the diHcretioii of the kitig^s. bench to 
inllict MK'li tiiK* and imprisonment, and even 
infamous piinishmcni on olVcnderH, as tlio na- 
ture of the crime rt^fpiin^s. ih, s. .5 

This cmiri is not CAmfnicd to make use of their 
^ own prison, hut may commil to any prison in 
the kingdom, and no other court can bait » 
prisoiier coiiiiiiitt«'fl by this court. ib. 

'fho king's hcni h may proceed on indictments 
found before any other courts, and removed 
into It by evrtiurari, as well as on itnlictiiiciits 
and iiiliiritialioiis originally cuiiiftitfiiccd in it, 

I tkc. ib. ». 0 

A stafiitc wliich appoints that rriiin.'S i>f a cer- 
tain d«u>oi»inaiii>n shall ho tiied before cer- 
tain judges, does not exclude the jurisdiction 
of the king's bench without express tiegaitvu 
words. 8. ». 6 

When? a statute creates a new ojfhtrt:, and 
creates a inrw juns<lit!tion, prescribing a cer- 
tain modi? of proceeding fiir the piinishtnent of 
it, it is rpiestionabte whether the king’s bench 
has concurrent junsdictioii. ib. 

A record remov^ed into this king’s bench cannot 
regularly he remanded after the Trirni ; liui 
the jiid^s, to prevent a delay of Justice, may 
refuse to receive it, 

The kiiig'^ bench may grant a niti 

in cases of treason and felony a* in 
cases ; and in such case the t|^t><:np€ of thu 
record only is sent down to triw ib. 

By 6 Hen. 8. c. 6. the king’s l>eiieli may remand 
and send down, as well the biMiies of all felons 
and murderers brought before tliem as their in- 
dictments, into the counties where the ofiience 
shall have Imn committed, and may com- 
mand the justices to proceed in the truil there- 
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7S8 

if dM HUM had never been renmvedL I 

8. i. 8 

Tbti staittte ehiiil not extend to high treaeon* 

9. s. 9 

The kin^a bench is tlie highest court of common 
law, and hath power to reverse erroneous 
Judgments of aU inferior courts, and to punish 
all inferior magistrates, and all officers of jus- 
tice for corrupt abuseiiof their authority, but 
not ibr mere mistakes, &c. t6. s. 10 

The king's bench, being the supreme court of 
c^r and terminer^ gaohdelivery, and eyre, 
suspends iho power of all other courts of this 
kind in the county wherein it sitSi during the 
time of its sitting, and renders all tlieir pro - 1 
ceedingg void. i6. s. 11 

But such justices may proceed upon indictments 
taken in a foreign county, and removed be- 
fore them, or it taken before the term; $ed 
quitrCf if it is not safest to have a special com- 
mission for this purpose. ib. 

18. the session of oyer and /er-| 
laitie^fpmd gaol-delivery of Newf'atc in Mid- 
di€$exj if begun before the essoin day of any 
term shall not he suspended, &c. by the sit- 
ting of the king's bench on iho coiniiieiicc- 
meut of any tenn. t6. s. 1 2 

By 22 Geo. 3. c. 4H. the same enacted with re- 1 
Bpect to the ieaniom held in Aliddirsex. 

10.5.13 

All process iipfiii writs of app«>al or indiettnents 
removed into the king’s bench by certiorari 
ought to be made returnable corum nobia ubi- 
cunquejuerintua, i^. s. 14 

AU process bills of appeal of one in cusiodin 
ffitfiTKC Afi/Zi, and ufioii indictments coiiimencetl 
in the king’s bench, ought to be returnable 
corttm nobis apud Weatmonaatcrium, ib. 

Wiicre the king's bench proceeds on an oifence 
committed in the same county wherein it sits, 
the prcKiess may be made retuniabio iiiime- 
diately* if*. 

Process on an otVence removed into the king's 
bench by certiorari from a ditfereiic county 
must have hfteeii days between the teste and 
. the return. ib. 

Where proceedings are limited to judges of gaob 
delivery aial oyer and lenniner, the court of 
king’s bench has an implied jurisdiction. 

10. (N) 

Hie justices in the king’s bench are conservators 
ol the pence throughout the realm, and su- 
preme connicrs over all England, ib. 

This court durtug.lerm, and any judge of it dur- 
ing vacatioo, may admit pe^na to bail for 
any crimo whiits<>eTer, eacept persons com- 
i|iitted cottiompis. ib, (N) 

the body of an oUbnder attainted in the 
county IS removetl by habeas carpus^ and the 
indictment ceriiarari intotlie king’s bench, 
the court may award execulton to be done by i 
the marshal. * ib. 

Where persons pot in feigned bail so as not to 
i>e eaacbed by 21 Jac. 1. this court may or- 
der the panieato beset on the pillory. ib. 
The kiiiifa hennh'maY compel the produciioo of 
' eiaB&atioDS, boocs, pa|^»» hut, id. 

Hie proceedingg before joaticee of oyer and tei^ 


'murnr, after the oyer detennined^ ought to 
main in the kin^s ^nch. 32. s. 18 

Whether a pardon of a person condemned be* 
fore justices of gaol -deli very may be allowed 

in the king's bench, after the session is deter- 
mined. tk. 

A statute which appoints that crimes of a cer- 
tain denominatiou shall be tried before certain 
judges, docs not exclude the jurisdiction of 
the king’s bench without express negative 
words.^ ^ 374.8.30 

The king’s bench may grant alRt prius, as well 
in cases of treason and felony as in other 
I cases ; and in such case tlie transcript of the 
record only is sent down cu trial. 56T, 8. 2 
The king’s bench is the highest court of common 
law, and hath power to reverse erroneous 
judgments of all inferior courts, and to punish 
all inferior magistrates, and ail officers of Jus- 
i tice for corrupt abuses of their authority, but 
I not for mere mistakes, &c. 399. s. 22 

Process on an otfence removed into the king’s 
bench by certiorari from a '"diftereiit county 
must have fifteen-days between the trsie and 
the return. 562. s.*8 

An appeal iu tlm king’s l»ench ought to be 
nrriiigned on trn croaii side, unless it comes 
in by certiorari, 434. 8. 4 

The king’s bench is within 2 and 3 Edw. 6. c. 24. 

I which authorises justices to proceed against 
accessaries, in the county wherein they are 
nccessniy. 456.8.52 

.After an atnercianient hath been estreated into 
the exchequer, and ii pardon been there pro- 
duced and denied, the party, by habeas corpus 
rum causa, may have it allowed in the king’s 
bench. 552. s. 69 

Xo jury can be returned into the king’s bench 
from a foreign county, without proper pro- 
c« ss under the hand of the chief justice ; if 
for an indictment in same county, quart, if a 
jury may not be returned by a bare prcKcptum 
eat, tkc. returnable iinniediately. 562. s. 2, 3 
A writ of error lies in the king’s licnch of an 
attainder before the lord high steward. 

655. s. 17 

The king’s bench may not only award execution 
against persons attainted there, hut also against 
persons attainted in parliament, or any other 
court of record. ib. 

In what manner the bfidy, Ac. must be removed. 

ib. 

If a peer be convicted in 

day of execution elapse bef|d||^nxecution 
done, the kiiif^s bench may wK/fk a new 
tiine of eaecution, the pariiamfilKiei sitting, 

656. (N) 

How far the king’s bench may proceed in the 
trial of a peer. 585 

The king's ^nch may award process into any 
county in England, 592 

KXIGIIT. 

By scat. West, the most loyal and wise kni^ts 
are ordered to be chosen coroners; bet at 
ibis ^y it is no good cause to remove a diro- 
oer chat; be is not a knight. 

By 24 Geo. 2. c. 18. no peer shall challenva for 
want of a knight being returned. 569 
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LACIIB& 

No Itches IS imputtble to the kiiig^. 564 

LARCENY. 

See County. 

Ill what cases larceny is bailable. {See Bail.) 
In what rases larceny is excluded from clcrirv* 
(SeeCLtRGY.) 

If a man obstinately mute on an ar- 

raignment folSpetit larceny* he shall have the 
like judgment as if he hud conft^scd the in 
dictiiieiit. 461. s. lo 

Persons convictnl of larceny may be sent to the 
house of rorn^ctioii, or transported. (.S*e€‘ 
Cl KRfSY, Transportation). 

Where an acquittal or coiivictioii of larceny is 
pleadable to a second prosecution. (Sre 
Autrlfois Acqi'it). 

Where accoiiipliccni discovering and giving evi* 
denee against petMMis guilty of larceny are 
intith'd ton pardon [Sre Pardon) 

On an iiidii't:uent for grand larceny, tin* jury 
may lind thi* prisoner gudty of petty larce;i\ 
only, Cil.s. (i 

.So also where the larceny if^usted of elergy, 
and laid «'apitally, the jury inay Hud Inin 
guilty, hut not of the eapital purl. (.V^c Vi ii 
Din.) (i^l 

Jhe goods of a pcr>aii guilty of petit larceny 
breaiii<‘ forfeited on i\ /uffnm JvvU, or defauit 
to the exigent, {See ruiiFLiTUKr.). 

i.Eirr. 

See Court- I^KF.T. Torn. Apfraa'. 

A coiirldeet is a court of recor<l having tlie same 
jurisdiction wilhiii some particular pnriiiet 
which the shentV's torn has in the eimnfy. 
{See SiiKRii f's 'i\iKN.) I |o. c, f | 

The einl of uiMitutiiig a l ourt Jeet. ih, s. 'J 
How iar it exempts those who live within its 
preciiu-ts froni the lorn. 1 13. s. 3 

flow for the h'ct is subject to the torn. lA. s. 4 
For w hat e^iuses a court Icet may be forfeiteil, 

lA, s. /> 

What ought to lu* the fiirm of tiic caption of 
an indictment in the court lect. 1 14. s. 6 

Lini:irrY. 

See Parish. Ward. 

LONDON. 

An alde|lli||pf London is not couq>eUab1c to 
be a aj^^wle; for his exemption is iieces- 
wry for^Bfgood governnieiit of the city. 

lOO. s. iO 

Formerly only the f.iOijdofi surgeons were ex- 
empted from the ofl[i< «: of constable, eed vide 
ISGeo.'i, c. 13, s. 10. ]OI 

No visne can come ftom the city of l^iidoii ge- 
nerally by reason of its and the con 

stint usage is to shew in w hat ward nml 
parish in ixnidon a fai.i is done. 959 

But it is a sufficicot addition to name a defend- 
ant generally ** of Londoo, &c.'* without 
more. 969. a 190 


Thejuiticeaof peooe and ccNPoiiori witlMii file 
city of London and county of Middlcwx,9tc« 
shall have the aatne authority to let to bail 
feloiiK and prisoners as liefbre I He 9 Phil. & 

Mary, c. 1. 150 

Whether a crrltorart will lie to the courts of 
London. 40 1 

A return of the tenor of an indictinetit from 
l/>ndou IS good onm teriitnari to rctiini the 
iiidictmenl itself. i3. s. 7 1 

f.a>iidon (^aniiot join with otlier routitu*a in tak« 
ing an inquest. 454 

I he want of friN^hold is a good rhalletige in 
cases of high treason to a jiirar in I ^idoti« 5cc* 

679 

ror high treiisoii every juror in l.^doti oiigiit 
to have Mich freehold or Ci^pyhold .*is is re* 
qiiir<Hl by 4 & h Will. St Mary. - 576 

By 9 Geo. 'J, e. jurors for flie trial of any 
issue ill I .niidoii shall be hoiiMeliolders, and be 
worth .1*100 personal pro)K*rty. 676 

By 4 Geo. *, e* 7, leaseholdem i>f .€.W^u-yinir 
oviT and above the groiniii-riMiti^lltay be 
jurors ill MiddteKi*x. lA. 

By 1 1 lieu 7, c*. ‘rfl, and 4 Ilcii H, e. 9, jurors 
ill IxMidoii III real mid ]N*rsonal actions* slisll 
have the value of forty marks. 671. s. 9 1 
The (*iti/etiM of l/Hiiloii have n Kpoeitil t>rivi* 
lege by eliaiier, that in a[i|wals bruitglil by 
any of tliem thcTe sluill be no wager of 
battle. .5Hg, s. 6 

MAIM. 

See Applai.. 

No ap|M*al of maim can be good wiUiout the 
word ** tnaifhrmiavit" 940 

There are no uccensaries after the fact in timiiii. 

498 

MAINOLli. 

riiose who are taken with the mainour, that 
is with the tiling stolen as it were in their 
liaiiiK are exelucled from the beiielit of a re- 
plevin by the stat. of West. 15| 

Aiieieiitly persons taken with the rtainour 
might be tried without the formality of an 
iiuiictiiieul. %00. H. .5. 30 1 . s. 94 

By 'JH Edw. 3, e. 3, 42 Edw. 3, c. 3, and 25 
Eliz e. i, pnN*eediiigs tqionthe mainour are 
said to taken away. 99tt note 

MAINPRIZE- 
AVe Appeal St Bail* 

MALICE. 

See Homicide. Murder. 

I low far an apfieal must be malicious, to intUle 
the appellee to a recovery of daumges. 974 

MALUM. 

Whether a pardon of ** all offeveea^ iu:.** frill 
|iardoii offences miifa mee» 540 

MANDAMUS. 

In what case the king's bench will grant ape- 
remptory mandamuif to discharge or to ap- 
point a peraon from or to the office of con- 
alable. 979.R47 

The 
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740 

Tht Court mtIII reftue an applicaticm for aii in* 
formation quo wurrunto, if the defondaiit can 
shew the right in question had been deter- 
uiiiied on a mamiamut. 366 

MANSLAUGIiTER. 

See Autrbfois Acquit. Pardom. 

^Vhcre the prtiieipal in murder is found guilty 
of nianslaiigliter» thonl^ who are charged as 
ncrcssaries before shall be discharged. 44i 
By the 1 Jac. I, c 8, maiistiiughter by stabbing i 
tkc. shall be deemed murder. 483 

Whether by 3 Hen. 7f c. I, a clerk convicted 
of itmiislaug liter shall be committed, or bail- 
ed at discretion till the year be passcMl 

502 . 8 . 121 

A person convicted of manslaughter may be 
transported. 513 

MARGENT. * 

if the county in which the fact to be tried was 
cuttimi(tecl, )m; alleged in the margeni of the 
iridicntlent, the particular vill in which the 
offeiiee is laid shall be intended witliiii the 
county. sot | 

Sedquftre, except such vill be expressly alleg- 
ed to Ijc ill the county named in the inargeiit, 
or ill the county aforesaid. ib, 

MARKET OVERT. 

See Appkal. 

Restitution in an appeal, or on an indictment 
of larceny, is not barred hy sale in market 
overt. * 241 

By 31 Eli/, c. 12, stolen horses shall lie restor- 

ed without prosecution, if claimed in six 
months, although bond fide sold in iiiarkc*! 
overt. 242. (N) 3 

MARSHAL. 

See Constable 3c Marshal. 

MEASURES, 

False lucasurcs arc indictable in the sheritT s 
torn. 106.S. 58. 

MBLIUS INQUIRENDUM. 

Set Coroner. 

MESSENGER. 

Practice has authorised the comiiiitnicnt of an 
otVeiider to the custody of a nu'ssciigcr, but 
it shall lie intended to be for the purpose of 
carrying the prisoner to gaol. 177- s. 9 
A prisoner brought to the king s bench in the 
custody of a mcsseii^r to ha bailed, shall 
not Ik: re-cornmitted to the custody of the 
niessetiger, if lie has not his bail ready, but 
to the marshal of the iroiirt. 174.\N} I 
The king's niesBengers are not officers witliin 
the protectiou of the statutes of 7 Jac. I, c. 
5, 21 Jac. 1, c. 12, and the 24Gea 2, c. 44. 

60. a. 83 

MIDDLESEX. 

London. 

By 26 Geo. 3« c. 18, the acmiona of gaol deltve- 


ry, &c. of Newgate in Middlesex, shall not 
be suspended by the intervening sitting of 
the court of king's bench, between its com- 
mencement and conclusion. 9- 12. 

By S2 Geo. 3. c. 48, the suiiie is enacted with 

respect to the sessions in Middlesex. 10. s. IS 
Justices of peace and coroners for Middlesex 
shall have their accustomed power to bail 
felons and prisoners, notwitlistandiiig the 
s&tiites of Pliilip and Mary • 159* s. 6t 

A eertiorari may be granted remove an in- 
dictment from Middlesex, on giving three 
days notice. 401. s. 26. 

By 4 Geo. 2, c. 7, all leaseholders of £50 a-year 
improved rents in the county of Middlesex, 
shall be liable to serve on juries. 570 

MISNOMER- 

See Abatement. Addition. Name. 

In what cases a writ of appeal may be abated 
for a miinotNer. 259- s. 103 

No indictee can take any advantage of a mis- 
taken surname in an indictment, as an appel- 
lee may do in an ap|Kal. 317-0-69 

But every other misnomer of the defoiidaiit, 
except that of the surname, is equally fatal 
ill an iiidictmeiit as in an appt^al. ib, 

A misnomer of the dcfeii^lant's name of baptism 
may be pleaded in abatcinciit. 318 

Outlawry may be avoided, upon the defend- 
ant’s coming ill iqioii the capias uikigatnm 
and pleading a misnomer, either o^the name 
or addition, in the writ 653. s. 10 

MISPRISION. 

An officer who has suffered a felon to escape 
may be tried for the misprision, although 
the party escaping is not coiivictcil of the 
felony. I97 

III a trial for misprision of high treason within 
7 Will. 3, there must be two witnesses to 
prove the indictment. 354. s. 14v3 

All iiiforiiiatioii will not lie for misprision of 
high treason. 357. s. 3 

By 33 Hen. 8, c. 23, misprision of treason being 
confessed or examined by the privy council, 
may be tried in any county. .. 569 

W hether a peremptory ehallengc is allowed in 
misprision of treason. 570 

The judgment in misprision of high treason, is 

imprisonment during life, forfi iture of all 
goods, and the profits of lauds. 630. s. 10 

MISRECITAL, 

W'liat misreeitals of a statute u||p|^ iiieh an 
iodictoieot is founded arc fatal, y&e I ndict- 
ment). 

MITTIMUS. 

See Bail. Commitment. Brearikg Prison. 
MONOPOLY. 

W^'hcre a di^peiiaatiou was introductive of a 
mouapoly, it was unlawful. 541 

MORTMAIN. 

MorimuiHS aiid yurprestmres, aa baiug offen- 
ces 
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ces of m public nature, are inquirabic of at 
the slieriir s tom. 105 

The fctatutcs of mortmain give a duty to the 
next immediate lord for an alienation to a 
corporation ; ^ nidi being u gift of a parti 
icular intereist to the party, eaii never 
prrjudiceil by any prerogative of the king. 

543 

Blit it is said that the king niiglit, U^forf 1 
Will, and Mary, c. H. have disfieiised with 
the statutes of/norttnaiti} s^qutere. i5. 

MURDER. 

Whetlier the sheriff in his torn may inquire 
of the death of a man. t5. 

If an iiididineiit or appeal t>c made to allege 
that the party was murdered at the time, only 
when lie reeeived the wound, it is repug* 
iiaiit and void. ^53 

All appeal of death eaiiiiot amount to t/iufvfrr, 
without lh<‘ word murdravit, tf49 

If a murder be not expressly laid and proveil 
to have been done of malice prepenie^ &r. 
tin; offender shall have hts elergy* 476 

Ifi'what eases niiirder is exeinded tVoni clergy. 

ib. 

An nequitial of murder will be a go<Ml bar to 
a subsef|iicnt indidnieiit of |N.‘ity treason. 

518 

What is particularly ref]inred in a |iardoii of 
murdiT (.SVe RAnnoN). 

Murder is ^iie offence, and being nrees.sary to 
it is aiioUnTj tliereibn' the wur<i mtirr/er In 
33 lien. 8. c. which aiithoriscfl murder, 
when eonfeKstd or examined before the 
privy ('onticil, to be tried in a foreign eoiiii- 
t\. sliall not extend to acecssaries. 5.59> s. 4 
On an indiel incut of murder cx malitiA prtr- 
cflffilatd cviileuee of malice implied is sii6i- 
cieiit. 617 

The declarations of lln^ deceased after the mor- 
tal wound given, anil while he is m ri-frcmiV, 
are, on a trial for the murder, admissible 
evideiiec. 597. a, 47 

If a jury ou an iiidictmrjil of murder And the 
prisoner guilty of mamlaughter^ they must 
add and uot of the murder.** ffiO 

MUTE. 

W^helher the reeogiiizaiice of bail for felony 1 m* 

• forfeited by the prisoner's standing mute. 17- 
To answer imjieilineiitly, im^ectually, or not 
to comply with the rules of law when put 
upon tujjt »re as much a standing iiiitle 
ill cojisiHfeii of law*, as if no answer be 
jnade at are 458. s. I 

Insisting upon some frivolous defence, refusing to 
plead ill chief, or the general issue, or even 
to plead a go^ dilatory plea, and refuse to 
plead over to tin; felony, are instances of 
standing mute. 458. s. 1 

If a prisoner refuses to put himself u|ioii Gml 
and his country, or by God and his peers, 
or to wage battle where such trial is allowed, 
after having pleaded, it is a standing mute. i5. 
*rhe opinions of crown lawyers whether a pri- 
* aoner who peremptorily challenged* above 


I the number allowed by law, waste be dealt 
I with as with one that stands mute, or to be 
I hanged. t5. a. f. 

A prisoner who thus perversely and obstinately 
offends in high treason is ipso facia ottaiiited ; 
and in felony the challeuge shall be over- 
I ruled. 459. (N) 

Fie who demurs in law to ait indictment or 
apiieal sliall not beestecincd to stand mute. 

i5. 

After a priKoiier hath confessed, or pleaded, and 
put himself on his cxHintry. lie slmlPiiot be 
considered to stand mule in respect to his 

sul>scc|ucni silence. t5. a. 4. 

Sed qwerty where a man does m i cotifciHi, but 
pleads not guilty, mid aftcrwiinls stands 
mute, whether he shall not Ite put to his 
iN'tiaiice. lA. s. 4. note in mary. 

Where a prisoner makes no answer at all, the 
Court hliall take an ini|iiost of oftlce, by the 
oath of any twelve penunis that iiiip- 
pen to be present, whether he do so of 
ttialire or by the nvt of God. A. s. 5. 

If after issue joined, atul the jury are charged, 
the Ktanihiig mute shall be tried by Itie jiirv, 
and not by an iminrst of oHiee. lA. 

If a mail answer, but not effeetiially, no inqnCst 
is iieci*ssary, for bis itiidit'c is apparent. t'A. 

s. 6. 

Where the prisoner is found to stiiiul iiiUtc by 
the act of God, the C'oiirr sliall cause the 
I felony to ^be iminirfsi of, and whelbtn*the 
prisoner be the saimt person, utnl shall m*4! 
into whatever may he iioeessary for bis de- 
ftaiec*. lA. s. 7 

Such inquiry ahall not be made by an inquest 
of oft'ure, but by a jury returned by the 
sheriff, in the Siiiiie manlier as if the defen- 
dant tmd pleaded. 4fi0, s« 7 

WMierevcr a pcrMin nltuinted stands mule to the 
demand or exertitiuii, lie sliall not be seu- 
Iciiced to |M*iiaiice, but to execution. t'A. *. 8 
If such uii oft'ciidcr hat It alwa)ii coniiiiiied in 
prison after his attainder, no inquest is ije- 
ccssary to prove his identity; but where u 
person attainted be rctakifii after an escape, 
and stand mute to the demand of execution, 
it shall lx* inquired whetlier it is of malice or 
by the ac t of God; and in the latter liiidiiig, 
I hen whcUicr he be the same person or uot. 

461 

Slaiiding mute u|K>n liigli treason is equivalent 
to a conviction. t'A. i. 9 

If a man ap|N'ar to stand obstinately mute oti 
an arraigtimeiit for petit hirceuy, fn: shall 
have the like jiidgmciit, Ace. as if lie bad 
confessed the iiiaictiiieiit. ib* a. 10 

By 33 lien. B. c. 1 $. any person standing ob- 
stinately mute upon an arraigiiuieut for any 
of the offences nientioiied in the act, stiall 
have tlie like judgiiieiit, Acc, as if he were 

found guilty. iA.s.11 

What is to be done to an appellee who stauds 
mute on his arraignment. 4^ 

I By stai, We$U notorious fcloos, Acc. who will 
not put themselves ou inquest^ sbaU have 
strong and hard imprlsoiimeot. sA. s« IS 
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IW ophiiMi of the writemupon crown law 
apMtbli atatote. ik a. 14 

Wbal la the natnre oftheranAitoB to wbidi a 
priaoner wmt to be adjudged upon hit atand- 
tog mote. 443. a. I6 

Women u|K>n standing mute are liable to such 
penance aa well as men. 464 

MNtwpatt, where a priaoner refused to plead, 

the pfttcticc wms to tie hla thumlNi together 

with wIlipcorJ, &c. i&. s. t8 

On standing mute in high trrasoog patit trea- 
or felonya a prisoner forfeita both lands 
and goods, in the same manner as if he had 
been attainted any other way. - ih s. 19 
But where a person was adjudged to his pa- 
fumea for aiaiiding mute, and thereby pre- 
sented attaiiidet* he forfeits his chattels only » 
and not his laiids. s6. 

How such forfeited goods may be granted. f6. 

S. SO. Si. 


NAVAL STORES. 

By it Car. t. c. 5. those who steal or embexzle 
naval stores to the value of SOs. are ousted of 
clergy, in like manner as those^ who steal 
woollens from the teiiters. IIB 

Clergy restored by 4 Geo. 4. c. 53. and odm 
punish nient suMituted. 

NEGATIVE PREGNANT. 

In what case an implied negative pregnant will 
vitiate p plea. li!66. a. if 7 

NEGLIGENCE. 

See Escape. 

NEGLECT, 

Whether it shall forfeit a leet c. 11. a. 5 
NIGHTWALKERS. 


Wiiether the prosecutor of an indictment or 
appeal of larceny be entitled to a restitution 
of the goods st^en, uijou the defendant's 
aluoding mute. i5. 

Wherever a prisoner shall be allowed clergy 
upon a conviction by verdict or coiif(?asion, 
be shall be allowed it on standing ninte. 

465. 8. «4. 477. s. 27 
A statute taking away clergy from those who 
shall be convicted of a crime, doth thereby 
take it away from those who shall statui 
mute. 465 

By 3 and 4 Will, and Mary, c« 9 . if any |>er8oii 
iseacluded from clergy by any former statute, 
on conviction, by verdict or confession, he 
sligll not be admitted to it ou standing route. 

ib. 

By 12 Gt*a 3. c. 20. prisoners who shall stand 
mute ill felony or piracy, shall, on coiivic- 
tion, be liable to the same consequences as 
if convicted by verdict or confession. ib. 

^ NAME. 

AtAuATaMauT. Dignity. Misnomv.u. 

It is safest in setting forth a preseutment, or on 
affeerment, or an action of debt, to slicw 
the names of the presenters. 26. s. 2o 

In an appeal, a mistake of the Christian or siir 
name of the appeUani, or where he is; 
named with an addition to which he is not 
entitled, or where a peer who has more than 
one name ia not named of the most noble, 
it may be pleaded in abatement. 26ti. a. 103 
It ia a good reply to a plea of a misiiouifT of the 
aurtiame, that the party iaas well known by 
ope nan. e as by tlie other. 259 

Indictroeiita have been quaabed for omisaioii of 
the namca of ^be jurors in the caption of it. 

; . 349 

is discoiitinuniicc to describe a man in the 
roll or process, by a name variant from that 
in the original. 417. s. 69 

A vaiiatice l^tw^n a record of acquittal and 
that to which U fo pleaded as to the luuiie of 
the party, may be helped by an averment, 
^ tltel the seme person waa intended in both* 

■ '517 


A person may be indicted as a nightwalker 
^ liefore justices of the peace. 55 

A constable may arrest nightwalkera without 
a warrant. 08. s. 34 

Nighi-walkers may be indicted at the sherifTs 
torn. 106. s. 58 

It Iwth been holden that any privat<! person 
may arrest a suspicious nighi walker. 120. ». 

^ 20 . 

NISI PRIU?5. " ^ 

The king’s bench may grant a nUi prins in 
treason and felony as well as fo common 
cases. 8. s. 7 

Where a trial of niai pritts is granted, a 
transcript only of the record is sent down. i6. 
What power and jurisdiction justices of nisi 
prius have in criminal inatters. See Assize 
and Nisi Prius. .'37. c. 7 

Justices of viwi pruts have no |K>\ver by siat. 
fVesi. c. 12. to give judgini iit of imprison- 
nicnt and damages in appeal upon an ac- 
quittal before them. 277 

Bui by 14 Hen. 6. justices of nisi prita may 
ill au appeal give the principal jinlgmcnt. 270 
Justices of nisi pnus by an established usage 
have gained a power to assi^ss the damages. 

ib. 

A iiersoii is not liable to attachment for diso- 
bedience of a rule at nisi prius uuless it 
Ih* made a rule of court 222. s. 37 

The costs allowed to u defendant acquitted 
u|xm an information, only extend to trials 
by nisi prine, and uot where Gie cause is 
tried at bar. W 36i 

III what case a distringaip &c. wfta a tales is 
graiitablc with a nisi prius, 563, s, IB 

The court above will take judicial notice of 
u hat is done at nisi prius. 566. s. 17 

III what cases justices of assize may grant a 
tales de cMrcumstamtibus. ib. 

By «t«l. HVti. c. 30, alt pleas in eitlicr bench 
wliicli require an easy exaoiiuatiou may be 
tried by writ of nisi prius, 567. s« 2 

An issue joined in the kiug*s bench, whether 
for treason, felony, or other crime, committed 
I ipatMfefeot cpuDtyt may. by vhtoe efthe 
! above 
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mbore statate, be tried in tlie proper county, 
bywiHofnMHpfiiu, 5dr.e.f 

Wnerever the king is s party, it b irregular 
to grant a nut jrrtiu without hb special war- 
nt, or tlie assent of the attorney general. 

A68. 8. S 

an appeal the Court may grant it as in 
com moil CHAOS. i&. 

The court of king's bench may refiisc a nisi 
jsriust ev«i on the motion of the attorney 
general, if the cause require great ex a min a 
rion, except the king by letters signify his 
pleasure to have a nisi pnW. 56B. notis 

NOCTANTEIL 

The word noctanter is necessary in every In 
dictnient of burglary. c. 25* a* 07 

NONCLAIM. 

Where a woman who has title to dower may, 
by reason of her husband s attAinder, avoid 
the bar of noiiclaiiii. 6^7* s 44 

NON OBSTANTE. 

Qifurs, whether the king's pardon of man* 
slaughter was good whhoiit a non obsinnU of 
the staliite of i Edw. :}. c. 2. 6^. s. 14 

The king's pardon of itiurder, raj>e, or Irea 
son, innot be good without a non obstante 
of l3 Kicli. 2. unless the crime bo spccitled 
in the pardon. i6. 

By 1 Will, and Mary, c. 9. no distiensatioii 
of any statute by non o6itanfe shall be allow- 
ed. 557 

Where a non obstante is necessary in a dis|ien< 
satioii, and how far it inuy be fdfectual. 54J 

NON OMITTAS. 

In what case a non omittas shall be awarded 
upon a sherilTs return. 209 . s. 4 

III What cases iTimtiml process requires the 
clause of non omittas* 59K a. 5 

NONSUIT. 

See Appkau 

NOTICE. 

Whether it is iiectfssary that notice of a new 
ixunonissioii should be had in order to deter- 
mine n former one. 2X 

NUL TIEL RECORD. 

What varii^rs arc immaterial upon such an 
bmie, in fading a prior suit depending to a 
gni torn action or inforiiiatioo. ^ 


B84 

Wliere the object of a eeriiorari b only to try 
the issue of nui iiei record, it b su/Bcieiit to 
certify the tenor only. 4i4. s. 71 

NUSANCE. 

indictable in the 
106 . 8 58 


chute to the nussnee of ed the kin^e enb* 
jecis, totheiiusame^^dhurtbeiioii^ 9i5 
The king cauiiot psnioo nniMiice which eon- 
linues unreformed. 543# i» 3S 

OATH. 

All pc^raoiis are compellable to take the oath 
of allogiam*^ at the tom or lect. 

0(K8.«. 119 

Jurors are punishable by attaoJimeiit Ibr ro- 
fusing to^be sworn. 014. (k 00 

It must appear iu a coroiier*a inquest thol it 
was taken by the oaths of lawful persona of 
the county. 80. •• ftO 

The cafitioii of an tadtclmeni b bad, unlam it 
shew that the jurors Ibuitd the iudictmciit 
tifion their oaths. 349.8. 190 

Whether it be iieccsMry in gui lam to have 
nil oath, that the oO'ciice arose in the same 
county ill which it b laid, and within a year 
bc^fori! the suit. 875 

All oath may be admiiibleml to any aect of 
religion, but it imist be according to the 
respretive forms of esrh. - 600 

All evidence as welt for the king as against 
him must be iqioii oath. 611 

ODIO ATIA. 

See Bah.. (^oMariTMRMr. 

oimcE* 

In what cases the coroner shall take an inquest 
of ortice of treasure trove, 85 

III what manner the qiiesfioti whether a pri- 
soner shall tic tricil If he staiub mute of 
tnulicc, &c. shall im: tried by an inquest of 
office. 400 

By the cromnion law. lands forfeited by an 
attainder were not vesfixMii the king diiritig 
thc! life of the ofTeiider, till office fbtino. 

(tS7. 8. % 

By S3 Hen. 8. c. 80. forfeitures by attainders 
for high treiufoii shall be vested iu tlie king 
without office found. 041 

A right of action or entry Into lands tbrfblted 
by an attainder shall not be adjudged In the 
posswtoii of the king without an office, and 
scire facias, and seizure of such oUcol 

64^.8.93 

OFFICER. 

See Escapi% Arucst. Justicxs op «b 

PCACB. 

OLD AGE. 

By slat* West- old men above the age of se- 
venty years shall not be put on juries. 

99a 8. 90. 577. M 
PtTsoris sbove sixty yeios of age may counter- 
plead wager of battle. 5BS 


All common nusances are 
shcrifTs torn. 

If a ffict done in one county prove a nusance in 
another, it may be indicted in either. 305. 

•-37 


ORDERS. 
Set Ckrtiora 
ORDINARY. 


An fadictmeot fbrbarridry# Ac* need not eoa-|By eUU* West* ordinaries wero pieptB^^Jhm 
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ddifintettieif <ilei^ been tried, 

without due purgatioiu 498. s. 1 10 

In whet manner ttie judg^ uied to deliver 
clerks to the ordmarietf in order to make 
puripation. 

It was anciently the imual method for the ordi* 
nary to demand the criminal aa his clerk 
before the allowance of clergy. 499- s* 1 1^ 
But the Court might allow the clergy without 
such demand. 500 

If the rrirntrial had broke the prison of the 
ordinary, the allowance of clergy was in the 
ordinary *a discretion. tft. 

The tenifioral judge and not the ordinary was 
to decide wlio had the right to clergy. 

» t6. 8. US 

In what manner a clerk was to be delivered 

to the ordinary, and afterwards demesued 

at the cotuinoii law. 301 

ORIGINAL. 

It is a contempt pitntshabic by attachment to 
take out a capias not warraiiUsl by the 
origtnaL %V2.9. II 

OUT-IfOUSK. 

By 39 Bh/. c. 13. larceny to the value of 3s. 
in the day-time from any dwelling or out 
house thereto belonging^ by breaking tlu* 
same, is excliidt'd from clergy ; but accesta 
rirs iir(* not within this statute. 493. s. o:> 
An assistant who does not enter the place 
where tlie larceny is committed, is not 
Witlilii the net. 496 

By 3&4 Will, and Mary, c. 9. aiders and 
abettors to any lareenv to the value of 5s, 
by breaking any dwW/iny, tAo/», or urnre- 
hoHse thereto betongmg^ are excluded from 
clergy. ib s.09 

All wriftaMt to such a 'ft*loii> in an out house, 
not being a shopt or warehouse belonging to 
n dwelling without entering it, is clearlg 
entitled to clergy. 497. s* lob 

Accessaries before to such a felony in any out- 
house, not being a rAo;i or warehouse^ are 
also still entitled to their clergy. lA. s. 101 

OUTLAWRY. 

Process of outlawry iiikiii an appeal iiia> be 
a wanted in the county cxHirt till ike cri^Feitl 

35. s. 41, 

And fusers^ tf the coroner may not award it 
even to an outlawry, on the appeal of an 
appro\er. lA. 

A i^rsim outlawed in a personal action raniiol 
bring an appeal until the outlawry be re- 
verse. *23 i 

A guesre^ ft a person outlawed in a personal 
action can lie an ap|>rover. si8^ a. 4 

Juslicixt of gaol delivery may award exccutioii 
against such pnsoiiers as have l)c'cii out* 
la wed litfore juslices of the iwai'e. 30. s. 7 
Persons outlawed for felony are cxcIndiHi from 
by the statute of We^tiiiinster. i 
160. a. 40 

U isaaid a person outlawed in a pmoiiml ac*| 
IkM cannot be a grandjuror. 295. s. 16 


Whether one outlawed on an indictment of 
felony may plead in avoidance of it, that 
one of the indicters was outlawed tbr felony. 

296. 8. 18 

An outlaw may, in avoidance of the outlaw|||^ 
shew that the indictment was found emM 
tmry to the 11 Hen. 4. c. 9. respecting t«P 
return of grand Jurors. 299 37 

Qiurre, Whether outlawry in a personal ac- 
tion be within the exceptions of 11 Hen. 4. 
C.9.? ^ 300.8.31 

Or Process or Outlawry. 422 

Process of oiitlaivry lies in all crimes of a 
higher nature than trespass with force ^ iid 
arms, but not on any indictment for a dtime 
of an inferior nature. 423. s. 109 

Outlawry does not lie upon a statute, unless it 
be cither expressly or impliedly given by it. 

lA. s. 1 10 

Several statutes enumerated on which it Ipis 
been adjudged not to Jic. - id.** 

In process of outlawry for any criuic not capi- 
tal, there must be three capias's to the she- 
riff of the county where the prosei'utioii is 
commenced, before the exigent shall lie * 
awardetl, unless after judgriierit, and then 
one capias t& sufticient. lA. s. Ill 

Quetre, If the three capias's be not still ueci's- 
sary in rape ? lA. 

In liigli treason and murder, one capias before 
the exi^e^l is sutiicieiit. tA. s. 112 

»> 23 Ldw. 3. c. 14. after indictment found, 
the Court shall a%vard a capias, and upon 
non cst inventus returned aunt her capias 
e shall issue, returnable iii tlirei* weeks, eoin- 
inaiidirig the sheriff to seize the chattels of 
the offciidfT ; and if he IIkmi return that the 
body Is not to lie found, the exigent shall he 
awarded, and the chattels forfeited: hut if 
he appear bcfoie llie return of the second 
captojr, the goods shall In s.ived. 424. s. 1)3 
After cepi retiirniHl, tlic (''ourt will not award 
the exigent u|ion the siiggirstion of an es- 
ai|M*; the sheriff must return one. 424. s. 1 17 
Of several defendants, if some plead in abate- 
ment, the suit shall he coiitiniicd against 
those who make default by capias only, and 
no exigent shall issue till such plea be deter- 
mined. iA.s.118 

An exigent sliall never be awarded but into 
the county where the offcuce is hud. lA. 

8 119 

By 6 lit II. 0. c. 1. liefore exigent sliall be 
awarded for treason or felony in the king's 
bench, writs of capias sliall bA directed to 
the slieritTs of the county where the party 
ia indicted, and, where he is named m the 
iiidu'tiiient, returnable iii six weeks or more, 
and any exigent awanletl or outlawry pro- 
nounced before the return of sut*h capias, 
shall be void. 426. s. 120 

By 8 lien. 6, c. lO. where the offender dwells 
in a difiereiit countv from tliat in which the 
ludictiiieiit IS foutio, after the first eaptms is 
returned, another capias shall issue to the 
county where the ofieuder dwells, rcium- 
able in three moetths where the counlice are 

hoUen 
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' bokko from ipoitih to inontJi. or tii lour 
moiitlis where they are hoMeii by mx weeks, 
cotomiuidiiig the aherilT to lakt^ liia hotly, or 
to make two proclatiitittoiis. aiicl if tlii* of- 
^uitler do not apfiear at Uie return. tA« exi^ 
itpeal Uiali be awarded. 4^3. a. l^i 

Thia atatute doea not alter the 6 Hen. 6. r. l. 
conccruiiig; the procew of kind's beiu'h. 

By lU Hen. 0. c. 6. the st'coiitl capMJt rec|U)rccl 
by 8 Hen. 6. c. 10. aliall be awarded U}»oti 
iudictiiient removed by ceruomtL ib» s. l >S 
Obaervatioiia upon tluae htatutea. 487- a. ri4 
A diivcted to and returned by the 

chdlireJIor of »ucli county, aliall be awarded 
into a county palaf me, when the defendant 
la UttincHi any place in auch county. 4^8 

a. 

What ahall he done if the iliancillor dot':» ant 
return Mirii %vrif. 428. a. l2/> 

If a defendant he named both of the eotint\ 
ill wJiirh the iiidietiiieiit la found and in 
which he u\telh. there la no need of a 
capias with pro€lumait 0 ii aceurdni|^ to H 
lieu. 6. i6. a. 120 

No €apMS need he awarded to the i*uiiiily of 
which it \H iitateil the defendant lately was. 

But if .1 defciidaiit Im‘ named late of Zf. late oi 
C/. ^(C• o capuiM ahall )^o to eacdi county. 
dtlFereiit from that iii which the pro^ecuticMi 
la coiiiiiieiiccd. lA. 

All outlawry coiitr«irv to the alatulea above 
iiieiitioiied la not voul, but voidable by writ 
of error. tA. a. tJ7 

By 51 llh/. 4*. 5. three proclauiutioua aliall be 
inade. 1-U 

By 4 tk 5 Will. .Mary, e 22. a proclaiiiatiuii 
ahull be made wlic'ii iAe exiye/ti iiiauea. ib. 
Dec'Ksioi.a on theM* statute. s. 450 

By stat* %vliich extesida t > iiidicliiieiiU a» 

well an up}Mnila, none ahall In* outlawed ua 
aec'CMHiry uiihsia the* principal be attainted, 
blit the exigent ahall continue till tin: prin- 
cipal l>e atUiiited. 43l- a. lid 

Where aouie of the dcfeiidaiita are charged as 
principals, and othera aa accesaariest before 
the award c#f this exigent, the outlawry ofj 
the accessaries is rcvcrsable. 458* a. ISU 
Qinai't, Whithenf an appellant take' o..t IIm* 
exigent at the same time agaioat all the 
dcfeiidaiits, he n.ust not, when they apiKMr, 
oouiit agamat llieiii aa priucipala f ib. 

If wiieii lie comes to the exigent he counts 

agauiat some as principals and others as 

acecaaaries (which u tlue safeid way), lie 
must take out the exigent only against the 
prmci|>ala. and a capias agaiost the acceasa 
mw. ib 

Where there ia more tliau one principal, the 
exigent ought not to taaue till all of them 
are attaint^. 455. a. 152 

A |)ersou outlawed shall have Ins clergy m 
the aaitie maiiiicr aa if be had been other 
wise coiivicteiL 477 

A atatute Mkiug clergy from Uiqae wbo shall 
tMt/netmdgHiUf9 does not take it ftom those 


.who are antUused, 


ib. s. 88 


Vol.. II. 


Whether peiaous outlawed foy borwHdoalbig 
be ousted of their cleiigy. 486. a. 6l» 6i 
Jt is a good cuuac of challtiuge to a Juror that 
he IS laitl iw rd. 076 

If a pee r ab>ent hnnaelf. and canuot bo found, 
lie may bo outlawed per torenatie* 

rum, a. 1 6 

Outlawry in a pc*rsoiial ac'tiuii u iicJ a good ex* 
ccptioii Agamat a witiioaa aa it la ngaiiiat a 
juror. 60 f. a. 107 

ludgmeiit of outlawry is give'll by the coroner 
at the linii county court, uixiii the parpef 
not :ippi‘aniig to till* exigent. 65d. s« i 1 
*riic exigent is a writ t'otiitnanduig the sheriif 
to cnU'«e the deri'iid.int to Ik: ch*tiiaiided from 
countv couit to eou.it> tuuii, till he he out- 

la %%ecf ib* 

How aucli judgment a'lall be cutert'd on tiic rt'- 
cord. lb 

If tliojudgmrut ap^iear not to b.ive biTii gwcu 
by the c'orouer, it is errutii'ous. 

«A. Aolfvi la Jtlarg* 
111 London, juilguieiit of outlawry is given by 
the rc'iwler. (N) 

Whem a judgnu'iit of outlawry for tre .won or fe- 

lon) iippi‘ursof rei'ord (>y the sherd! s return 
of the engrnt, the p.irlv is u'l miieli utlauit* 
ed. and shall forfeit and lone ai if ho iiitd rc- 
ccivc'd si'iitc'iic*e u|iou v(*nJiwt or confeasion. 

lb* s. ii 

And aattrt, if the: |>urt y in not e«|uaily attaint* 
eel bv thecoionera return of a vertiorem di» 
reeled to the sheriHli to certify wild her 
lit' were oiitl.ivvc^d or no*. 6J3. a. ii 

Any one as amtene rurits iii ly mroruiUic court 
of error in proeess of onlUwry. ib. a. 25 
The part) sli.iil It >%<* eomiM*! mAuguiHl to take 
advHiituge of error iii out law i y, l6. 

But if the outlawry he only voNlable, and the' 
parly will fake no nd vantage of error, cxe- 
eutioii shall lie swank'd, hut no judg.iicnt 

pronounced. ' OJb' 

Whether an ootl.iwry ni.iy he reversed, upona 
defeiidint cximuig in upon the capias utlaga- 
turn the aameTenii the exigent is rduriiahic. 
%viLlicHit a writ of error for faults appiurciit 

on iJie rcc'ord. CoO 

file pun liJMT of Ian t of a |icrsoiiar.<*r\i'ards out- 
lawed for felony may falsify the rccoid both 
BB to I he time and nature of I he ofCenco# 06 1 
At eointnoii law, in favoiem eiUc, an outlawry 
of tieasoii or felony might Ik* avoided by 
plea of home fact which rendered his appear- 
ance impossible; but no outlawry for any 
other crime, against a party rightly describ- 
ed, can be avoided by any plea of Cich 

668. a. 6 

tiv id. Hen. 8. c. 13. and 6. 8c a Cdw. 6« c. 11. 
judgment of outlawry Ibr Ircoaou agauiat 
fiersoiis abroad at the time it is pronounced 
aliall be good, but the fiarty wilhiu a year 
may api>ear fii the kiug'a bc'iicli, aod Cravm^ 
the iiidicimeut, 8cc* * 

These statuics extend to treason, subMinent 
to tlie 23 Bdw. 3. ib* a. f 

Any oiillaivry may be avoided by the da&n- 
daot ooiDiiig io ttpom the cej^gs milagednm 
and pleading aiiiisnomer, 8tr. 8tc. &c. 633 
3 II 
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OYER & TERMINER. 

By the common law as well as 3T Hen. 8. 
C» 84« none shall create Jiistioes of agrer and 
ffmunwv tec. See* except the 17. s. 1 
By what hind of instroments such josidces 
most be constituted. {Se$ Commissions.) 

18 

How the aiithoritjr of such jutdloes may be 
suspended* revived^ or determined. iQ 

Their (mwer is wholly suspended by the court 
of hinge's bench slltiDg in the same county 
for which they are commisstoiied ; but tt 
revives without procedendo upon the absence 
of the |t{ng*s bench. fO. a. S. 

Their authority may be su^nded by euper- 
eedeos on proof that their commismi was 
unduly granted* bnt it may be again re* 
vlvcd by procedendo. ib. 

A commission once determined carniol be 
revived without a new commimioii. ib. 

Commission of oyer and ierminer, Stc, was* 
before 7 and 8 Will. 8. c« 97* and i Anti, 
r. 8. impliedly determined by the demise 
of the king* and before i Edw. 6. c. 7* by 
the ju&tice's accqitatice of a new name of 
dignity. ik a 5* 6 

The authority of such ^slices Is also impliedly 
- detcrmlnca by liolding a session without 
acyourniiig it* Sec. * ib s. 7 

So also by granting a new coniniisslon to 
other persons of the same nature. 

In What nianticr notice of sirch new commts* 
sloii shall be said to be given. 91. a % lO 
By 1 Edw* 8. e. 7* the process made by the 
old commissioners shall be coiitinoed by 
new ones. . 

By«4 S Phil, and Mary* c. 18. conminsioiis 
of oyer and terminer, tec. Sec. &c. shall not 
invalidate coinmissioni of the peace, s I3 

How fkr the pimisc letter of commlasioos of 
oyer owaMhrmwer^ ^c. tcc. must be observed 
by the justicca M. a 14 

What form Is to be observed in the a^ouni 
mrnt of such commisslona ' ib.e.tb 
How hr the power given by connnissions of 
oyer and lemtaer may be altered* eularged, 
abridged* or divided. ib. 

Whether Juaticea of <wer and terminer, Ac. 
may sit in one county to try offences coni* 
milted in another. as 

By 9 Edw. a. c. 5. justices of oyer and femt- 
ner* Ac. Ac. shall send thmr records* Ac. 
into the exchequer every Miokoeimms. 

ib. 0. 90 

Justices of oyer and iermimr and gSNd-dellvery 
may proceed in the execution of both com* 
misaimts at the same time. 94. a tt 

CbmmWoiis of oysr and fsrmilier are cither 
general or specml. ib. 

The Ann of a geueral commisrioii of aver and 
botmimer. m« a ft 

Whether It extends to anili betwee n pnety and 
palr|y. iA a as 

An enumefatimi of special commlsstoos of oyer 
, apdlfrmhMf. it* 

.JoMleesbfe^aiid leriiif^hav^im power to; 


proceed against any person* bnt tbosAwbo 
are indict^ beibre themselvea f 5.>^a. 99 

But they may be anthoriscfl by the wording 
of llieir GommlMion to hear end determine 

indictments4bund ehewberc. &* 

Wliere a statute prohibits a Ibtng* and dods 
not appoint in wliat court it shall be punish- 
ed* the offender may be indicted before jus- 
tices of oyer and terminer* ib* s. S5 

To what persons and on ivliat occasions com* 

‘ ‘ IS of ayer and terminer are granlable. 

s& a. 34 

By itot. Weei. no wriinf trespass ad uudwiMlMin 
ei termintmdwm shall be granted* WOOgL to 
tlie justices of either bench* or jnmK m 
eyre, s4. s. 34 

By 9 £dw. 3. c.. f • oyere and frmiMMri shall 
not be granted but before justices of the one 
beiu h or the oilier* or justices t/tneraut. 97 
By 34 Edw. 3. c. 1. justices of oyer and leimt- 
ner shall tie named by tlie court and' not by 
tlie party. ib* s. 36 

These statutes only relate to special commia- 
sions granted upon particular occasions at 
Hie request of the |iarty* and nut to the 
king's general commissioii of oyer and termu 
net. 97 

Justices of oyer and terminer cannot assign a 
coroner* and therefore they cannot receive 
the appeal of an approver. 285. s. l6 

Qumre, If justii'es of oyer siid Arntmer may 
award a venire for the trial of an iwiie joined 
before them* rctiiriiahle the day on which 
the party is arraigiied* unless" the rrime 
aitioinil to foloiiy* or the party consent to be 
tried immediately. 569. s. 4 

A venire before justices of oyer mod termmer, 
reluniahic at a day certain* is erroneous* un- 
less the session apfiear to have been adjourn- 
ed to the same d»Y. 56f 

Tlie award of u venire retnmablo before jus- 
tices of oyer and terminer, 4*^. need not ex- 
pressly mention before wlwt justk'cs it shall 
be returnable* 503. s. 7 

Justices of oyer and terminer csnnot hsvc a 
jm^ relurueil for the trial of any issue joined 
before them by force of a bare award : they 
ought to make a particular precept to the 
sheriff for that purpose under tmsir teals. 

56i 

fn what cases they may award a tmlee^ fVide 
Jirmoas) 

By 3 Edw. A c. ii« jnstmea of syermui iermi' 
nor nUiy award praceta into sny county of 
JBnyUmd in relatloit to pmons indictsa or 
appesifd before them of folony. 30A oirX, 

PAIN POUT Err DURE. 

TSm nsturo of the judgment. 463# a. 16 

Jttdjgmeot of poim fert al dorr in one foiony* is 
im INW to a prosoculioo for aiioUier# 596 

PALATINE. 

By 99 He«iiO. 9.94% piooem ttotiuaaoiij foiony* 
or tvespassk in every eouaty paMliie^ shall 
bo in the m 


Wtho 


midoof 4htt kiMOiifoy SeiXuSeetod 
of Mm wliM&h tiim folh^^ 

3»Am7 
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AMnhmilk%i09k€Qiintf . 4M 

A MTCMmirt to removoaa iodiclmentmt ani os 
•bse in a county pahtine shall be directcfl to 
the chancellor of auch county^ wlio aliull 

sendfor it to the justices of aoiize« 

The flKMfisioas of 5 & 6 WilL A Mary, c. ll. 

' ooncemioit the removal of indictnicnU bv 
certwrari^are extetided to the couiitirs pala- 
line of CAuter, Xrfuicorfar, and Dwrhmm, 

io6 

A empiaa shall be awarded tulo a county pala 
line, where the dcfcmlant in an indictitient 
or appeal ia iiaiiied of any place in such 
fiMpty.. 408. s. IS5 

TfiHPI and 53 Heu. B, c. 14. respecting the 
dwrksof assuBT, 8ec. certifying transcripts of 
records of ottaiiider, does not extend to the 
counties palatine. 474 

PAllDON. 

In what manner an approver who convicts the 
appellee is entitled to a pardon. ^tH6 

If EM^it.treaKMi lie pardotirdby parliament, the 
heir can bring no appeal ; for the iMirdcMi of 
the petit tresisou pardons the murder also 

•Though an ap|H*al be dctcrniinetl by tlie mar- 
riage of the widow, the appellee shall not 
be discharged wttliout the king's iiardoii. 

ea4. H. 58 

If the king fiardon the approver hanging tlie 
appeal, the appellee shall be dutdiarged, 

086. a 26 

Anciently the right of pardoning was claiaie<l 
by certain lords ; but bv 87 Hen. B. c« 84. no 
peison wliHtsmwer shall have power to par- 
don treason and felony except the king. 589 

s. 1 

Wiisne A PARnoN is mattur or rioiit. 530 

s. Q 

By^ rtal. OloucasUrt c. p. where penmns are 
indicted for murder, and the jury (hid it fret* 
tRArtMNitfm or defemdewla, U|mmi the re- 
port of the justices the kiug shall pardon 
iiim i/ it plemse him. |3. 

The words %fit pUm iht king^ are only s^to-i 
ken out of reverence to him, and do not 
render tka ripht of the subject to a pardon 
precarioiia. i3. 

The forfeiture of goods by such homicide is saved 
by pardon. ih. 

A pardon is as necessary for one who is indict^ 
of homicide «s drfemUndOf siid conAsstes it, 
as for one who is (bund ^ilty #« dm/emdando 
fliki an indietnieot for murder. 531 

Qwmi^ iftlicpeiBon convicted be found to have, 
fled, whether a pardon will save the forfeit- 
ure. t3.i 

By 4 fo 5 Will. Ic Mary, c.8. robbers out of] 
prisoli who ahafl diacover two efiendecs so 
as they be contictnd, shall be entitled to a; 
pardon. 3Sl.s. 5^ 

ByO le 7 Will.'g. dippers, coiners, Btc. 
discoverh^ atid convi^iag two offenders, are 
wntMsdIto a pardon Awall suchcrinwacom- 
' iniiledtBfl^ei^te diao^ tlL a. 4 

fo c, t5i boqilani 


br«»keia, homertealeii, aliopli^^ 
discover Mo of more oflhudeint sluill be en* 
titled to a pardon* „ ^ 

By 5 Atm. IV 3 1, burglgni or lioosebitealcfirs who 
shall convict two or more otfei^eii^ iftall 
tiave 401. and a pardon of all fohMiies.ex^t 
tieaaoiji and murder. 5S8. s. 0 

By BCjco. 1, c, IB, any aniiigglcr discovering 
and coiivicUiig two or more of his accompli* 
CCS, so as the value of the goods recovered by 
such discovery exceed 501. slmtl receive 401* 
and bo.eutillcd tea pardon. ^ iS. 

By 85 c. 57* accomplicca discovering an 

offender iu coouteifeilinit lottery ordersi are 
entitled to a pardon. 538. naiaa in, mpff* 
Persons to whom the king has by special pro* 
clainatiou in Uie Gazet tc or otherwise pfomias* 
cd his pardcMi are entitled to it of legal right. 

w 

In what manner an approver \vlio convicts Um 
ap|>ellce is entitled to a pardon* 

An accomplice who makes a full and foir dis* 
covery, and gtvi*a evidence of alt he kiiOwSk 
may, by analogy to the law of approvement^ 
entitle litttiself to a reeommendaiion to iha 
king'a merest but not to a pardon of laanl 
rigii. ^ iA.(N)5 

A justice of the owe cauiiot ixirdon an oSeti* 
dcT, and tell iitm hosliall be admitted a wit* 
ness for the king. tA* (N) 4 

The king's bench will bail an arcomplice who 
has entitled himself to the ho|ie of mercy by 
the fairness of his discovery, in order that he 
may apply for the king's imrdoii. tA. 

Tlia NATURE or A PAROON OP ORSOI* 539 

Wherever it may be reasonably intended that 
the king, when he granted the pardon, was 
not fully apiuriased of the heiiiousiicaa of the 
crime, or tlie nature of the conviction for it, 
the pardon b void aa bciijg gained by im- 
position on the king. 559* s. 8 

The law has intrusted the king with the high 
prerogative of pardoning, upoti a s|NK*lal con- 
(ideitce that tic will spare those only who 
ought, by Uic peculiar circumstances of their 
case, to be exeiuptcd from the general nilea 
of the law* iA. 

Instances of pardons being void on the gtnound 
of the king being ufiaocpiainted with t^true 
state of the case. tA. 

Andenlly a piirdon of oU fdoniaa included a 
pardon of n/ll'scuon#* 531. s. 9 

But a pardon ol^ all feloniiw will not now par- 
dou any felony coming within the general 
limiUtioiis of Ute parmn ; and murder and 
rape arecxpresaly excluded by 13 Rich* 9.: 
—the reason of it* / \ «A. 


It must appear by the pardoo of a perm ft* 
tainted, that the king was acquaintca with 
the attainder* 


General pardons are usually made by i 
parliameufU andtmve of bte very fatmj 
granted by the crown witiKMit a parodtlar 
^ramitkMi o^.the oflknee intended 

In what manner <lm precedksd^.e^ 

which 
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wltfcb'^ not |]^lC^Ulri 2 e thecfitinc^ are tOj 
be updmtoipd. . 5d5| 

By i7 Edw. S.c. 2. in every pardon of felony, 
tbe stjHSgeatiOD on which it is itiade» and the 
{Waie of the |K*rsoii making the suggestion, 
«M)ri>e comprised ; and if the suggestion be 
after fouiMi untrue, the pardon slmll not be 
allowed* 5S5.S* 10 

By 5 lien. 4. c* 9. if an approver become a 
felon again after a pardon, he who procured 
flie pardon shall forfeit root. 635 

A general pardon of felonies extends not to 
piracy. 636* s. II 

No pardon of felony shall be carried forther 
tlian the express pur|)ort of it. 555. s, 12 
Where a gcncTal act of |iardon exc^epts some 
particular kinds of felony, such excrptioii 
extends to |H*rsou8attaintt^1 of lliem. t5. s. 13 
^By 2 Edw. 3. c. 2. a pardon of niaiislaugliter 
shall only be granted when a man slaycth 
another in his own defence, or by iiiisfor 
tune. 536 . s. 14 

But it seems the king's pardon of any other 
homicide is good without a non obstante of 
* this statute. ib. 

An outlawry in an appeal of death may be 
pardoned so far as the piddie just ire is con- 
cerned ill il. ib, note in mary. 

By 13 Rich. 2. c. 1. nofiardoii sliall be allowed 
for trensoii, murder, or rape, unless the same 
treason, murder, or rape, be spcciticd in the 
same eharicT. ib. 

This statute was luoant to prevent the abuse of i 
the prerogative; niid no purdon of nnuder, 
rape, or tmif an, without a non adr/aalc, could 
begotid ; hut by 1 Will. & Mary, c. 2. no dis* 
pciiS'ition of any sUtute, by fieit e5wait<e, 
sliall be altowc'd. 537. s. 17 

Pardons of maar/anc^lrr, or any other Jhiony^ 

remain as the^ were at coinmuii law. ib. 

The pardon pf n^lonions killing may be well 
pleaded t^|^ iiidicl incut id manslanghter fur 
the same noiiiiciile. ib. 

If such a imrdoii be pleaded to the hiidiiig of 
iiiaiislaiiglitcr upon the coroner's in quest, llu' 
Court w ill not allow it, until manslaughter 
only has been fouiul ou the iudicUneiit. 63U 
\yharc u general |>ardoii of all ge/ii tremso/ts 
exi^dis nifirder, it cannot be avoided by iii> 
dieting one for murder who is guilty of '{letit 
treason. 533. s. ip 

A general tiardon of ali frlonUs^ exci^it 
nturffrr, shall extend to afeh de se» and not 
be considered w ithiu the exi'cpliou»533 s. 20 
If a general act of pardon extend to all ft- 
. ioniet, oflViices. iiijurHs, misdcineuiiors, uiid 
other things^ done before such a day, it |iar* 
dons a bomieide from a wound given hetbre the 
of which the ^larty died not till after, ib 

H seems that this rule of law mutt be uii- 
' dersle^ to |ianloit such offences oidy as are 
nht within any of the satceifticiiia of par- 
ildft, altliougli tliry may not be coaipicted 
. lift after tUa day mentkwcd. i6. (N) 

The pardon of a principal allowed before lits 
.couvicHon,. is Uiercby in cft'ecta panliMi ol| 
. the tttx'rssary. ifr. 


If a man be boond asaurety- for anolhei^lothe 
. king for thw payment ojf^a debtp tlie pMon of 
the principal is also a^irdonof the surety, 
rvni if the time of |icrformaiice be not arriv- 
ed at the time of the pardon. 539. a. 93 

A pardon to several, of all fokMiieB deiic by 
them, witlioiit adding or any of them* is void ; 
the reason of it. t6. a. 94 

The king's grant of a protection* 4^. to a felon, 
shall not ofn^ratc as a pardon. ib* 

The law will not suffer a pardon to be carried 
beyond the express pur^rt of it. ib. 

A |Hirdon of all mtspHiffoas, trespasses* offences, 
and contempts* will pardon a « 

false return* striking in yVestminste^HAll* 
barratry* premunirt* and perhaps all oi^M'rs 
not capital. 540. s. 26 

It is questionable, wlietlicr a general pardon of 
all trespasses extends to champerty or confo- 
deracy. ib, s. 27 

The king cannot pardon any offence, ao fur 
against the public good as to l>e indictable at 
common law, before it happens i and qnetre* 
if he ciiii so pardon an offence made punish- 
able by statute. ib. s. 23 

The king's grunt to the keciHcrofa prison that 
he shall go fre^ from all f?sca|M‘s, has bc^cii ad- 
judged to discharge a tine for a subsequent 
negligent escape: sed quetre, but it will not 
|Mirdoii a voluntary escape, ib.n, 29 

Tiic king may discharge the possibility of am 
interest before il liap|>eiis« t5. 

It is u gi‘iit*r:i1 rule, that the king cannot ])Hr- 
don ail offence that is malum in $e before it 
liap|HMis. 541 

Formerly was held, that the king might dis- 
pense with a thing which, being lawful in 
its own nature, wasoiily prohibilea by act of 
parliaiiieiit, su for as the public is ctniceriieil, 
exre]>tiiig such dis|K‘Usation iiitrodiiceil a 
great iiicoiivefiiciice. t6. 

The king cannot dis|ieiisc with an act of |jarlia- 
iiient which gives a parlicutar iutercst or 
right of action to a party grieved. i5. 

The king's |K>wer of dispensing with statutes 
which intrench upon the prerogative exatttin* 
ed. 512 

The king may dispense with a right of entry 
for a forfeiture, which statutes, os tliose of 
mortmain, give him. ib, a. 30 

Bui by 1 Will, and Mary, c. 2 every disfjeusa- 
lion by fioa obstante* of or to any statute, 
shall be void, exi*epta dispciisatioti be allow- 
ed ill such statute. 543. a. 3 1 

The king could never dispeiiae witii u statute 
before it was made. tfr.a. 39 

The kiug may |Uirtloii assy offence after It is 
coiimntti'd, so for as the public are coiiccrti- 
cd. ib.o.SS 

The king may fvirdoii the penalty for an of- 
fence against u popular statute, 'before any 
suit coiiiiiiciiced by aii igfoniicr. sb. 

The king canuot pardon a nublie nnaance 
which coutiuuea nureforineQ, except aato 
the fiue iucurred previous lo the parosn* ib. 
The king cauuot bar any ectimr on hatCMei^y 
^ apariy gifoved,iKirei^n p|tpelaroctlonl^ 

a 
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iiifefAMV, if eatiHUKncH pr«vioti« 
fa ^ 544 

The king* raimct dit^hfirj;r a reengiilcamfe of 
file peace f>cf>re it in forft^ited. ib. 

A purdoii will not b^ir tin np^irul, except if lie 
at the suit of the kiii«», after the iionanit of 
Hie party. ilr a. 35 

If a |iaitloii Ik? {fruiiteil of an appeal at the suit 
of tlie part)*, it shall not be allowed; except 
on a scire facius against the appellant^ &c. 

a 36. 57. 

Ill what manner an mppeilee mast proreed to 
make a fiardomof tlieappeal good. ib, 

QiMjgafc whether the king. ti|x»i an appeal of 
diPn. can iiardon the fKiniitig in the hand, 
if the apprIliH? be ronvieted of maiislaiigli* 
ter. 545 s. 39 

Where a atatiite gives a public |Minishmeiit 
^for a private iiijiirv, tlie king may imrdoii 
it, * 545 

The king's pardon will disrhnrge any suit in 
the spihliMl court rr officio or pro reformat 
tione montm, or satHte anima, s. 41 

If the time of stich 11 pardon be prior to 
the award or taxation of routs, it \iill dis- 
charge them also; hut not if the costs lie tax- 
ed. t5. s. 4Q 

A pardon of all contempts will pardon 11 per- 
son iniprisoiKKl (»y c^rcommunicato capiendo 
for non- payment of i*osts. ib. 

Qijunre, whether an €«xcommniit(*attoif run tn* 
discJiargiul hv the king's |Mirdoti. ib. a. 42 

(N; 

A pardon will not disidiarge a suit, either tein- 
por.al or spiritual, in whirli the plaintitriiitli 
11 special interi^st. ib. s. 

W'hc'thrr a pardiMi will discharge. sii(MMK|iieiit 
costs it|)on a removal of a cause into tiie sttpc' 
rior courts. .5tt> 

Costs taxed to the party grieved for a eon- 
tempt ill eipiily are not discharged hy a par- 
don of all contempts; sed qtueret if the costs 
arc taxed n[K}ii attachment by the proihono- 
tary. ib. 

Hy IS and 13 Wilt. 3. c. 2. no pardon iiiider 
the great seal sbull be pleaded loair ifn|ieacli- 
nieiit by the commons in parliament. 547. s. 

44 

After the iinfieachmcnt Is dctemiiiicil the king 
may partlon the otietider. ib. 

The king may extend his mercy on what 
terms he plt*ases. and may annex a condi- 
tion » either precciieiit or subsequent, cm flic 
fierformancc of which the validity of the ftar 
fWm depends. ib. s. 45 

If the king pardons a man for felony wher^fhe 
ilaiult indicted t 4^* 4v. and the nuui in ftiiX 
never was indicted, the pardon is void, for 
Hie king arnicam to have been deceived, ib. 

8.46 

A pardon gin's the* subject of it a new cafia- 
city and credit; clears ii.ni fromthetfifaniy of 
■hhrcotivtctiou ; makes Itini a good witness; 
and enables him to inatiitatti an aitidii for 
caUiug hkni felon, fee. tk.l 

A paiHnn ^oT bufoing iu the hand > in man- 
tSaailliler hath the same etfect ns burohig in 
the hand would have had. 548. s. 40 


A pawton is of no mtinncrofllirce^ as tothale* 
gal effect of it, IHI it line paswd the great 
icat. ib, a 5d 

The amst of a person pardoned wltliout notice 
is excusable, because* arrests are forthe ptih- 
Itc good. t8.s. 51 

By 4 Oeo. 1, c. Jl. completely serving the 
term fer wittcli a convict mav be transported 
shall have Hie effect oTa panKSi. ib. 

Qinerc, whether a |Midon of a conviction of per- 
jar//, wHI enable the person pardoned to be 
a cbinpeteiit witness. ib. s^ 59 

A eotivicllon, fee. during a session tft mslia* 
ment isdischarged by an act passed dnrhig 
the same session which pardons the oRxii*e. 

548. a 55 

No pardon, without express words* shall divest 
an interest vested by a precedent tniiiviction 
or attainder. .549. a. 54* 

A imrclon prior to a conviction almll prevent 
any forfeiture, cither of land or goods. ib. 
In wimt manner a general pardon ofalljudg* 
merits and executions shall o|N.*nile. i5, a. 55 
A pardon of a crime which is made penal by 
Hatiite, and which uIno disabli's the party, 
will diseii.irge the (lenulty, but not the disa<* 
biltty. i5.s. 56 

I'lie kmg*s pardcMi cannot save corrupHoii of 
bloml by atiaiiidcr of treason or felony, ib, 

B.5r 

A general partlon by parliament eamiot be 
waved. i5. 58 

But a man may wave the benefit of a pardon 
under the great seal, at when* one who 
hath siicti a iKinluti doth not plead it, but 
take's the geiienii issiie, after w'litch he shall 
not rcNort to ttn* pardon. l'5. 

'flic except knis of a general pardon must be 
pleadiHi, or the C^oiirt cannot allow the party 
the benefit of it. 550. s. Oo 

III what nimtiicr those wIks a general 

fiardoii must shew they are liki witliin the 
exceptions. i5. 

W here a man is within the general words of a 
statute pardon, which b qualified by Msbse- 
qn€*iil protisoeSf it is suffif'ieiit if lie bring lib 
case within such gcncml words ; for the ex* 
d^fitions in such provisoes ought to be stiewn 
on the olher side, i5. 

But the C'ourl are ex ojfMo fmuitd to take no- 
tice of a general parduu of all perMMis, fee. 
without exi'pptkMi. tfe s. 6t 

Where certain criiiux arc excepted ftom a 
iierai pardon, Iftere b no iMm to aver mat 
the crime indicted b not one of them. 560 

feM 

Where a statute pardon excepts only one fier* 
son In fxirtiaitar, ttiere is no need of au aver* 
nieni that the person indicted b not the per- 
son excepted. 550.a»55 

Artictes of surrender cannot be pleaded as 
amounting to a pardon. 551. i. 64 (N) 

The sign manual importing a pardon, caimot 
be pleaded as a paraon. ib 

It will be error to aUotr d man Hie benefltof a 
pardon, ttiiteas it be jpleoded. f||k 

He who pleads a pardon under the great seal 

ought 
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outfit toprodiltu It p«afe sigUli, though 
it u a plea ht bar. 051. a 65 

If the party pleiqlhg do not produce the par- 
don^ the Court may indulge him with a fti 
lure day for the purfiote. ib» 

A variance between the record and the pardon 
pleaded may be supplied by averment^ If it 
be not repugnant. t5. a. 6b 

If aucli variant pardon be pleaded withoutaver* 
meiit* the Court may give a hirtlier time to 

E idfeii; the plca^ or to purchase a better par- 
lu ib. 


If the variance be personal, an inquest of odice 
has been taken wlietlicr the same person 
• were meant in both records. ib. 

No pardon under the great seal can be pleaded 
together with or after the general issue* un« 
less it be dated subsequent to the issue. t5. 
The party shall take advantage of his wliole 
pardon* and not be driveu to any particular 
words of U. 553. s. 68 

A person apprelictided upon an treated recog- 
uiaaiicc may plead a pardon in the king's 
batch) and have a supersedeas to the exche- 
quer. ib. s. 69 

Formerly no pardon was allowed without a 
writ for that pur\)osc (except for treason) out 
of chancery* and surety takcu for the good 
behaviour. ib. s. ?o 

By5 and 6 VV'ill and Mary, c. 13. just i(‘cs be- 
fore whom any pardon for felony shall be al- 
lowed, may oblige the party, whether inftiiit 
or ySriftr copsri, to find two sureties for their 
go^ behaviour, not exceeding seven years. 

f5ls. 7n 


The judges may insist on the fee of glovrs be- 
fore they allow a pardon. i5. s. 7t 

mie mode of taking advantage of a pardon on 
^ tlie Circuits and at the Old Bailey desi'ribed. 

ib. 

Where beheiud|jh|||pa part of the judgment, as in 
high treas^ Ih 6 king may iwudoii all the 
rest. 6^. s* 5 

In whalctsos apardon of a fewmer suit may be 
pleaded to a qni iam action or inforiiiation. 

3S4 

Auappetloo at the kiiig^s suit may plead a par- 
don to the appeal* iii the same iiiannrr as to 
an indictiiieiit. 394* s. 13. 

The Itt £iia. e. 7. wIilcH s ulistitiites burning in 
the iMUid ipsleud of'pnrgation, enures by wa> 
of staUite pardon, and restores the party to 
bla credit, 505 

$b aJsedoes the kii^s pardon of t fo e s o n or fe- 
kuiy after conviction or ifttaitider. 605 

An ktlainder after pardon may he ftilsilled* ei- 
tber by the pmrly or by hia heir. 65g, a. a 
A pMrdoa will not save the dower of the wife 
aftdr attainder. 651 

Jo whet manner a pardou will sava comipUon 
wf blood, 610 0.51 

The perdon of an attaioder on a prosecotion at 
the milt of the klog will not ait apiieal. 

. 5*5 

PARISH AND WARD, 

A vrfane may comfli^afNirMb wa^> Ac. tic. 


If a Act donedn a vill vftfUn a pariitt which 
contains divers vills* oyn a dtf which oob* 
tains divers parish^ bealleged geneially in 
the parish or the city. It may be pleaded in 
abatement. *50 

It is the constant usage in pleading* to shew the 
ward and parith in which a foct alleged in 
I^NDOK was done. i5. 

A (larish shall be intended to contain no more 
towns than one. unless the contrary appear. i6. 
Where a warrant is alleged, authorising an ar« 
rest within the liberties of London, and the 
indictment lays theiikecution of it in such a 
parish and ward in London, it is good; for the 
parish shall be intended ' within tlic 

514 


A fact laid in a parish of London with aome 
other addition, as St. Michael, Wooci-streelv 
5ec« without shewing the ward in which the 
parish lies, is good. 326. s. 83 


PARK. 


A vune may come from a |>ark. *56. s. 95 
PARLIAMENT. 

Persons committed by either house of pariia- 
meiit cannot be bailed during the sessions. 

165 

No presumption shall be made that they dokUl 
act within their jurisdiction. s 
The form in which tlie porttaroeiit sliall draw 
Vomniitments is not cognisable *l>y the 
king's lienc'lK tJ. 

Qinere, what remetly a subject has who shall 
be illegally committed by either house of 
parliament. 

The courts of common law cannot directly in- 
termeddle with the privileges of parlmmciit. 

166. fiolts 

The power in either house of parliament to 
commit for contempt, is inliereiit In ihe very 
nature of their institution. i5. 

After the dissolution or prorogation of parlia- 
ment, a person committed by ekher house 
may be discharged by the king's bench, ib, 

I All mitters befbre either house must be com- 
menced a-new at the next parliament, except 
a writ of error. A. 

Qitrpre, whether a lord committed by the house 
of lords on an impeachment of treason, and 
afterwards pardoned, cannot be discliargcd 
by the king's bench. 166. s. 75 

'Phe court of king's bench may in their discre- 
tion Imil, though not dischi^rge, a lord upon 
an impeachment of high treason. ib. 

Bjr I Hen. 4* c. 14* no appeals shall be pursued 
in parliament S06 

What misrecitab in an iudidineut on a sfitute* 
of Ihe place or time at which the parliament 
was Imden* are Mai. *^338 

In what nuuiner a parltameiitary pardon must 
be pleaded, and now forthc Court are bekhid 
taojficia to takenotke of it. 550 

No^sautbority, except tlie parliament* can ia- 
piuushment nnknowii^ to the common 
^ <M-4i08 

By 
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By 58 Hen. $, e. Attaindenof tfeasoii by the 

oonAnott law are uiade of equal force aa at* 
taiiidem by parliadieut. 864. ■« 16 

PAROLE. 

lu what cases a justice may authorise an arrest 
by parole. 

PARSON. 

Parsoos of churches are not bound to give at- 
tendance at the sheriff’s tom. 02 

PEACIi 

Sice JosTicait Samoits. 

PEER. 

Alljieers of the realm are prtvilep[ed Aroiu at- 
teudance at the sheriff's tom. taileas ttec<*s- 
sary on some particular occasion. a. 1 1 

None but peers cau hold the office of lord high 
steward. 0 

The authoiit\ and diit> of peers lu the court ofj 
the lord high steward, and in the court of tht* 
king 111 parliament. 6. no/iir 

No peers, as such, have any greater anihurity 
to keep the peace than mere private persons. 

3S. s. 1. 

A peer is puiiishabte by attaehmciit for driob<»> 
dience to all w r its w hatsoev er. UiO. s. 35 

e'iO. noiie 

A peer of the rcaliti c^aiiiiut be an sipprovcr 

vae. S.5 

Where a dutnuyae is the ffml t>rocciis against 
a peer, 59o 

By J Edw«6, c. iJt, ever) |>ier is allowed cler- 
gy 111 all ceases except iinirder, and Ihcrt fort* 
cannot lie denied it for any t riiiw where it 
was allowed by the coiimion law, iiiih**iii 
jousted by some statute since 1 Edw. 6. 

s. UHl 

A jiecr cannot have counsel where a cumiuoner 
ought not, 6 >4. s. 1 

By )i4 C«eo. c. 18, no challenge shall, be taken 
L>y a peer for want of knights leliiriifxl on the 
panel. 60 ‘l 

A peer caiinol cliallciigc any of liis |)eers. 

A peer rctiimed on a jury may be discharged 
by writ of privilege, or he may challenge 
btmaelC or be challenged for that cause. 67V 

s. 11 

If a peer bring an apfieal the dehiiidani shall 
not wage battle. 688 

Or TaiAi, iiT Paaas. ch. 44 

Where a peer is to be tried hy his peers, the 
king, by commission, eoiisfitutcs some |Kt*r 
high steward vro kaevke, whieli reciting the 
indictment authorises him to receive and pro- 
ceed upon die same, and rerjutre the peers 
to attend him, and the Lieutenant of the 
, Tower to bring up his prisoner. 5Si • s. ] 
A (ceriiormri goes out of chancery fo eertlfv 
the indictment before the steward tndifmtK 

lb. 

Tlic steward by precept under seal directs a 
certain day and place at which it shall Ijc 
certified. ib* 

Prooemof thewtne kind la directed to the Lieu- 
te iMM S t of the Tower, to bring upMa prMfber.^ 


The steward directs another precept to Ute Ser* 
jeani at arms to summon the pem Quors^ 
if the parluiaieiit be aitUiig. |6. a. 8 

By 7 Will. 5, all iicqrs are to be summoned. 

A(N) 

The form in which a trial by peers is conduct* 
cd. fh. s. 4 

The clerk of the crown is fo arraign the pii* 
soncr, but not to insist on Ms boldiag up his 
hand. 583 

III wliat nuiiiiier the evidence and verdict are to 
be given. S, 8 

Noue but lords who have a vote In iiarliainent 
can |>ass oo auch otrial. 18. s. r. 

Whether ii|)oii the trial of a |>eer the bishops 
have a right to vote. to. 

it IS agref*d, they have a right to vote iii a bill 
of atUinder. * 585 

They have also a right to vote Inquestioiia pjre* 
vious to Uic trial of a peer. ib. 

By 7 Will. 3, r. 3, till pi*ers %vho have a right 
to ait Slid vole shall be siimfiioiicd twenty 
days before ttie trial, and take the oallis, Ike. 

ib. 

No lorii of any other country, or of Irefaiid,nor 
the son or heir of any peer, hath a right to 
such a trial. s. 9 

By 20 llui. (>, I*. Of iliu lit*4srs, rouiitcstfu. ha* 
roiH*ss(*s, iiicJirted of Ircawii or filotiy, wfic* 
tlier inarru*il or sole, shall be tried as [Nfcrs 
of the rcHliii would be tried for the offenev of 
which the*) shail b«* iudic*t«*d. 18. s. 10 

A queen, consort or cJo%vager, sole or married 
to a siHsond husband. In* he a niter or i*otii* 
iiiOiier; uiid ail iHt^resHcs by oirth, sole or 
inarric*d to peers or cotiitnoiicrs; all inarclii- 
onessci and viscoiiiii esses arc entitled to a trial 
by |M’crs. 684 

Bui a peen s> by inarringc loses her dignity bv 
tnarrving a lotiiiiioiier. fo. 

\\ iitie the iMii liurnciit is sitUllgA bishop shall Im 
tried by tlie |m‘<is. ^ f8 s. 13 

A trial by |m*c rs may he of righftlpon an indtef* 
iiieut of ti eason or fdony^or misprision thereof 
init for all other criiiics a peer shall be tried 
b\ tin fouiitry. i8.a» 15 

A put r shall nut be tried by liis |)eeni ujmi an 
appeal of ftloiiy, to* 4* 14 

A pc(T U not bv any privilege exempted flrom 
being ludit ted by ffraiid Jury of common- 
ers, cither III the kiim*s bench, M^lbrc com* 
tnissioiicrs of oyer, or iTie coroner. 885. s. 1 S 
if a peer absent himself and catiAol be found, 
he may be outlawed per Jwlicium foroaOfo- 
rnfn, Ve. ffi. s. 18 

The king's liench may gflow a pardon pitted 
by a peer to an indictment in that court.' 

Jk S. 17 

The kiiig^ beiicfi cannot receive a|>^cr^kpl8a of 
nut guilty, or lits eonfossioit. " f8. 

A pees aftaiuted of freasim Or feloliy, bO 
brought into the king's beodi, and dk^amfed 
why exeeottoiB sliould not pass. 15. s, 18 
If the day apfloiiited by the liolisc' of lords for 
the exeqabon of a peer abould lapse before 
exccutkNi done, a ne# tUde tasy be afipoint- 
ed by the king's bench, IhO paflmmenf net 

then 
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Him Hitting, Md the record, Ac. being pro* 
periy r t m m rt d. 085. e. lA (N) 

If apeer on an armlnmmt belbre the lords re* 
ftwtopiitliliiMlfuponlilapeerSplieshall be 
dealt with as one wno stands mute. tO. a. 19 
One entitled to peerage who pleads as a com* 
anoncr cannot afterwards Insist on his peerage. 

i5. 

Nequesttononghttobeaskedof the lord high 
steward, or of the judges, in the absence of 
the prisoner. fO. s. eo 

After tlie lords are withdrawn, the judges are 
not to give tbeas any ofunioii witlmt conaiilt* 
iug the rest of the judges, and opeidf^ lu 
court. 586 

But the judges may amwer the lord high stew- 
ard any question in open court, during the 
absence of the prisoner. 

When a peer Mined before the |ieersin parlia* 
meut, ihe lord high steward withdrawa with 
ther^ of the peera. 

Where apeer is tried by the lords in full imr- 
lkiineitt,lliehoiiseinay be adjbumed, and the 
evidence taken by parcels. i5. s. rs 

Where the trial is by commission, the lord high 
steward, after verdict, may take time to ad- 
vise upon It, and his oiHlc continues fill judg- 
nieiil. i5. 

On a tnal by commissioners, the lords triers 
cannot seixintte after evidence gi\en; but 
must continue togetlier till verdict given. i5. | 
In a Inal l>cfure tte peers iii parliament, every 
peer IS a judge both of law and fact; but in 
the court of the higli steward, he m to judge 
of the law, and the peers triem are mere 
Judges ofthefact. 586 (N) 

lu stated and lixed judgments the law makes no 
dislitiotipti between a peer and a conunoucr. 

084.8.91 

PENALTY. 

The Wifede P^8|||l|Hlf a penal statute goes to the 
king, wheiV^I not otherwise disposed of. 

368 

The king's grant of such penalties it void. 390 


PERJURY, 

Perjury is hot cOgnijsable at common law by 
Juatices of the peace. 55 

All indictment or penury on 5 Elia. c. 9, omit- 
ting the words voUniani s( corin/fid in Mt 
ling ibnh the swearitig is insufficient. 343 

s. no 

Soklso^ if sucliau indictment set forth facio per 
«t Jorro evai^e/te JmUk depotiur, wiUiotit di 
todly showing he was sworn, it m uot 
gOM. 343.S. Ill 

The CSoiitt will not gnint aeerliaruri to remove 



Hie , 

^kwof penury make the party agoodhritiiess. 

548.5.53 

It i» notwitfa. 


Aom mritin, mn to tbe imgahu 

fity AM... 99 

PfiOSONAL ACTION. 

A mrre penopiil wstipn die. with the peiaion, 
a. all other actioiM for mere tort. do. MgB 

PES sigKLu. 

What it ia. 346 (N) 

PETIT JLAa(:ENY. 

S€§ f^RGBUY. 

PETIT i4eASON. 

iSss Tbsasom— -Evioskoi. 

If a wife ooinmlt petty treason, the heir may 
have ak appeal against her, except the petty 
treason be pardoned. 335. s. 39 

Two witnesses are required upon au Indictment 
of petty treason. 353. s. 144 

What la to be done to one who stands muto to 
an indictment of petty treason. 463. s. 13 
Qiiwrr, whether petty treason was, at cQiiimKHi 
law, entitled to clergy — But this ia4efttlw6y!^ 
statute De Vitro, . 4To, s. 31 

By 33 and 35 Hen. 8, petty treason is ousted of 
clergy. 484. s. 53 

111 petty treason, depositions taken on the exa- 
iiiiindion, Ac. .ire not sufficient to convict, if 
the ileiHiiieiit be living, though unable to tra- 
vel, or kept out of the way by the procure- 
meut of the prisoner. 59il 

Judgment against a man for petty treason U 
** to be drawn to the place of execution, and 
there hanged, Ac.*’ 6i6. s. 5 

The judgment against a woman was, that she 
sliall be drawu to the place of execution, and 
there burnt. But by 30 Geo. 3, c. 48. they 
shall now be liAiiged. t5. s. 6. 

Whether the wife loses her dower for this of- 
fence. Oir 

PHYSICIANS. 


lu what manner practising ph)sicians may be 
relieved by king's bench ou beings, chosen 
constables. ^ ' lOO 

By 33 Hen. 8. c. 40, tli^ president and fellows 
of tlie college of physKiaiis sliall not be cho- 
sen oonstaldes. 101 

PILLORY. 

Whether a leet be forfctlable for wattt of a pii<* 
lory. 113.1.5 

PIRACY. 

In what Bsatiiicr accemariei to pimcy diaN be 
tiied. * 305 

Piratea staodiag mute were tohe adjudged to 
pain fin at dnr a 2 but by 13 Geo, % c, 30, 
they shall beoonvictedt Ac. aa by verdict or 
eonftaaiou. 461»-«465 

Piracy m outted of the bcMfit of clergy. 4»o 

a. 41 

PLEAMMO. 

iSm GbkkraI. ifstra. ARATXMEN-f*. Bar. 

AuftRlT. JVSTlktCATlOM, AjrPRAU 
inferior iiidasta mav! beiituiiiliad.lMr allBeliiiiumt 
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trirtag or«iritiiittfforik(bidM 

fof TidoiiA i^aadio^ «at8 

”ow tbe dmct of aiulilion or other onor in an 
appeal may be cored by pleading. (Aa Ap* 
naf.)» 

III what manntf a defeudatil ia to plead ton 
^nilom action or loformatioii. (^elwvoit- 
MATION ovi tam). 

The niaiinor io which ^^aanctuary** waa former- 
ly pleaded. 4 O 9 

How a pardon must tif pleaded. (&« Pardon). 


joqr wiilMiil 


. PRBSUMmOM. 

What cifcumMancea are allowed to indooe 90 
strong a preminplion of guilt as will jostiiy 
the mmt of the penon soapetled. IlS.Rlft 
The several Utatances euumeralM foom which 
the law presumes such guilt as will exclude 
the susp^ted pefsoii foom the benefit of a 
replevin. (Sim Bail ) IM^ I5l 


POSSE COMITATUS. 

Srellua and Cry. 

POUND BREACIL 

Pound breach is inquirable at the sheriff's tom. 

106 

PRAEMUNIRE. 

Ill prwmtffitVr an s|i|>earanrc by attorney can- 
not be admitted without a S|)ccial grant for 
that piir|K>st*. 370- «• 

Instance of a pardon plcqdcd to pnrmunire by 
attorney without such special grant. 16 . 

Process of outlawry docs not Ur in prawunire* 

483. s. ] 10 

It does not appear whether there cun lie any 
. acci'ssaries in pntmunire. 438. s. 6. 

A panloii of all iiiisprisioiis« trespasses^ offencc.% 
and coatempts, will pardon a prasmunire* 

5t0. s. 86 

The judgment in prttmnmrF. 630. s. 0 

The statiiU's of pr<emfifti>e which give a general 
forfeiture of all the lauds and tenements of 
the offinidcr extend not to land in tail. 

641. 8. 88 

ft is unsettled whether tlic forfeiture in prtrmu^ 
nire shall relate to the time of the offence, or 
only to that of the judgment. 645. s. 3 i 

PRECEl^. 

Stt Gaol Dclivcry. 

PREGNANCY. 

In what erases the plea of pn^gnann* shall sus- 
pend execution. 657. s. 9» iO 

PRESCRimON. 

Tlie king may lawfully claim the franchise of 
making coroners by prcscriptioii; but no sub- 
ject can soda 75«s.il 

In what cases the lord of the leet may pre- 
scribe to distrain for au amerciament. 

113.S.8 

Qmrre, if a vill may be bound by prescriptlou 
to provide a pillory and ttinibril. t6. s. 5. 

The capison of an indictment taken at a court 
leet need not shew that it was holdeti by 
grant or pr€sicri|itioo. 114. s. 7 

PRESSm'MENT. ' ' 

Sss Inosctmbnt. 

In wbut manner presentsimts in the sheriff’s 
tom Rfe to be proceeded on. 109 

A praentmimt b an accoastloii found by a grind 
VOL. II. 


PRISON. 

<Sre Brrakino Pruon. Gaol. CoMnn^mrir* 
EteAca. 


Tiic coroner ought to Inquire of the death of 
all pentems wliatso<wer who die in prison. 

• 70*8. fit 

I By 85 Geo. 8 ^ c. the county shall pay fiOu. 
for every inquisition sitper risum rorpairti 
taken ill prison, aud pay the coroner a 
mile, i; 87 

Persons who break prison are not bailable. 

15t.i.4fi 

III wliat iiisiatices of misconduct a priton-kcej^r 
may b* punished by aliachmeiit. 810 


PRIVY COUNCII^ 
iVee Comm iTM KN Y. 

Wherever a comfoitment by the privy council 
s|)ecially expresses the crime, tlic kingb 
beiirli will exercise its discrsHoit as to w 
milting the party to hail. . I 6 fo 8 « 09 
If the commitment lie by colour of any usurped 
authority or preleiiif(.*tl patent» the court will 
discharge without hail. As . 

Ancient 0(niiioiisanddHerminatioiiamw8c9ihff " . 

«mnmttmciit by the privy council. I 68 , f09 
By l<) Car. I, c. 10 , fTcmons restratiied of theilr . 
liiierty by warrant from |iMjM||Mmcil bfpirdl^ , 
aliall have a habeas oirnii JWPP 164 

By 33 Hen. 8 , c. 83, the king's council may ex* 
amine treasons, misprisions, and murders, and 
the prisoiicrs may tie tried in any county bjr 
the king's roinmissloo* 559 

This statute, as far as ndatrs to treason douo 
within tlie realm, is re|icalcd. 550. S, $ 

PROCEDENDO. 

AVs Certiorari. 


PROCESS. 

Sbs Vbnirb. 


usticcs of the peace by virtue of 1 Ed^fo,a 8 |^ 
may award procesa upon indicUneiits fodiid 
at the slieria’s toru. till. a t 4 

1 what cases attactiment may be batted Ibr 
abusesof the procesa of the court 888 , 

Vhai process Is to be awaidcd agifitist xppet^' 
kcs. .886 

io process without writ can be well awarded 
on an iudictment, &c« firom aov 4 
the county wbercioitsltsi but by wi 
be w^l awarded iitfoimyttonetydf:. 
ebber by the 1^*4 beiictb juutlo# 
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of juiltcffs al’«yf 0 r ond terminer: but jQitices|Tho ulieriffy 
. of the peace have not this |)ower. 892^ 

All procctt to ^liich the king is a party ought 
to have the clause of non omiUaSt 

394. s. 5 

By 27 [fell. 8f c. 24» all prof'css ii|K)n indict mi^nt 
of treason/ felony* or trt spass* to every eouti- 
tv palatine or other liberty, shall be made in 
the king's name only* and all process issuing 
from a county palatine, &c. shall be tested in 
the name of him who has the franchise. 

ih. a. 7 

All process to other courts ought to he in the 
* king's name; and if from the king's bench, 
tested ill the name of the chief justice, or, in 
his absence, the senior judge, &c. ih. s. 8 
Proc*efts on an iiidictiiient before justices of tlie 
peace iiiuM be under the hands of||ro of them, 
and that sitting the court in IhenBssions. ih. 

A venire facias is the proper process to he first 
awarcU’d on an indictment for any crime un- 
dc4^thc degree of treason, felony, or may- 
hem, except where oth<*r proi'css is dirceb'd 
by some statute. 395. s. 9 

A veftire facias is the first projaT pro<-ess on an 
jiifoniintioii in the. erowii otiice for a debt 
claimed by the king, as having h« en fiirfcit- 
€*d by a Jeh dc se. ih, 

IfyOiisucIi tv/uVe, the clerciutiuit cuiiiiot be fotmd, 
a distress injinite shall go, if be have lands, 

&c. Uut if a nihit be returned, a capias alias 
cV p/^riVr shall issue, 395. s. 10 

Quirt Ct wiietlier in ot^cr and terminer if the 
party make default at the first day, a venire 
facias or pone fcr vadios iiuiv issue, &c. t!<e. 

ih, s. 1 1 

On in format ions, a capias against a (*otiiiiioiic*r, 
and a distrinf^as ag.iiusl a pier, are the first 
prcM*ess, &c. ^tc, 395. s, 1*2 

At conmuMi law an aitachmcfit oV suhpa*na at 
the elect ion of tin* informer w€M*e the proper 
process hifuitidtf* on popular statutes. ih. 
tn other actions an attachment or pone per va 
«fiW was the. process. 39<5 

And ill uliorigiVi/i/j, in dcht on |io|uilar statutes 
or suiiinioiis, was the proper prcK-ess. ih. 

By 21 %1ac. 1, c. 4, the like piocescn in popular 
prasendions shall be had, as in actions of tres- 
tmss ti ct annis^ at common law. ih. s. |3 
Tlieretbre the process in all sueh .mils must now 
be by attachtnetU or pone per votiios^ c\V. and 
■fier by distress infinite^ when* by the return 
the party appears sutficieiit, or otherwise by 
capias, ih, s. IS 

TIk! practice on n criminal Intbrination is first 
. to award a snbpantaf and on no appearance, 

. ^c. in tbur ilays, a capias of course; but ifj 
the defendant be a corporation aggregate, a 
disMttfas. ih.su 14 

A capias ts tlie tint proi'ess on all indictmcitts 
or ii|i|ieaB of treason, felony, and mayhem. 

ih. ». 15 

Tlwre ought to be fifieeti days between tin' 

■ testa oud the return of proccas issued fr»mi 
the Uug'a bench into a foreign i*oiitity. ihit 
this is notneccanry in the county where tin. 

^^onrtsita. 


and not the bailiff of any franchise, 
shall execote all writs where the king ia par- 
ty, whether there be the clause of non omit^ 
fas, or not ; for the king's prerogative shall be 
preferred to every franchise, unless there is 
a clause to the contrary in the grant of the 
franchise. 39fi 

By 4 and 5 Will, and Mary, c. 18, no process 
shall issue, on any information exhibited by 
the master of the crown office, till a recog- 
nizance be given, 8cc. {Set iNronMATioN,) 
, * 396. s. 18 

By 18 Eliz. e. 5, no proctiss shall issue on a pe- 
nal information till a s^vecial note be made of 
tlw; time when such information was exhibit- 
cd. 397 

If a dcfciidaiit appear, and before issue joiiu*d 
cscapf*, the common capias, alias, and plurics 
shall be awarded, unless there has been an 
exigent, in which case a new exigent shall go 
ins fan ter. 307. s. 19 

If no exigent he awarded, and the clef<*ridnut 
make default after issue join(*d, and an iii- 
cpiest hr. awarded to try it, a capias shall go 
against him ad audiendam juratam, 6Cc. ih, 
Qua're, if tlie defendant appear u|>onthe exigent, 
whether he .slvall not be admitted to plejid de 
novo. ’ *5. 

By stilt. 48 Geo. 3, ch. 58, any person prose- 
eiited by information or indietnient upon cer* 
tifieate or atlidavit of indictment found, a 
judge may issue his warrant to apprebend the 
jiarty f«)r bail. 397 

Of i»roccss by certiorari, {See Cv.aTioiiARi.) 

309 

Where the process on an appeal, iiulietnu^iit, or 
iiiforinatioii, shall he said to he discontinued, 
mi scant inued, or put without day. {See Dis- 

COXTINC ANCTF.). 

flow far and in what mniiiier process is iiecc.s- 
sary in outlawry. {Sec Olti.awry). 

In what manner pro**ess shall be issued against 
jurors, 56 1, 567 

In what manner proees.s shall issue to eonipet 
the attendance of witnesses. uVee Evidence). 

PROFERT. 


The plea of antrefois acquit heiug a pica in bar 
and the rccora not in the pleader* s custody, 
there is no need lo plead it ivilh a profert sub 
pede sigilli, 516 

W ho<*vcr p1cad.«( u pardon under the great seal 
ought to produce it suh pede sigitli. 

551. a. 65 

PROHIBITIDN. 

The court of the constable and marshal, being 
holdcii before the marshal only, may he pro- 
hibited if il exceed its jurisdiction. i6. s., 13 

The king's bench usually ards a w'rit of pro- 
hibition to an itiferior court which excei^s 
i Is jurisdiction; and if it proceeds afl.er the 
.servii'c of the writ, will grant an attachment, 
&c. ' 217 

peers as well as coniinoncni liable lo an atlaeb- 
ment for disobeving a writ of proliibition>&c. 
: * 220 

PROROGATION. 
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PROROGATION. 

AeePARi^iAMeNT. Bait.. CoRAitTMRXT. 


PURCIiASKR. 


Whore an heir takes latiils under tiu* forft?it«ro 
given hy 6 Ritdi. e. 6, against siieli women 
ttseoiiseiit to the ravisher, ho sliall not he di- 
vested hy any ex posf /ado Unr, because they 
are vested in siieh tii-st heir :ts a piin'hnHcr. 


A 


person altaiiited iim hf^a purehastT of land* 
hilt he eaiiiiot liold it: the king shall have it 
on oHice tbiiiid. Oip. s, .^n) 


puuPRKsruiu:. 

St'tf Siikuiff's Toun. 


Ql'ARTKU .SESSIONS. 
See Sec^feioNs. 


QrolU'M. 

See Ji/STicEP. Si:s.sioNH. lNn]eTMi:si\ 
ltANst>M. 

See Vl \ E. 


HA pi:. 

Whelher the slieriflT in his turn has jiirisdietion 
o\er this ortciKT. lo.% 

It is saiil, that the eoroiKT iiia\ ettipiire vt rape. 

HS, s. ?t;» 

The won! •• TVT/»ii/V ” i.s necessary in all iiidi< t 
tiieiits ainl appeilsof rape*. 

Up), s. 77. 

** Fchnice rapuif' are siiltienMit, without the 
word.H ** carnnUtcr a\i:^noi if'' Uip 

Hi:( (HiNi/ANt’n. 

I'll#* king eaiinot take a reeogJiJ/.ain e for fln*| 
ke#*piiig of tin* peaia*. * s. l 

No one ran take a rei ogni/ann* who is not ei 
tlier a jnsti<*e of reeord or l)\ roiiiin(.s.stiin. ih. 
The master of the roll?: may take a n*4’ogni/,aiie#* 
of the pea«‘e hy virtue of his odire. ih. s. v: 
The security for ihe peace taken hy the sheriff 
is considered a.s a reeogiii 7 ,aijee, and not as a 
eotniiion otiligiition. SO 

But such seeiirity liikc ii hy a #-oroner is only a 
rotnmon obligntiori, and" not a n*<‘Ogen/aiir#\ 
except it he taken in hisrouft. ih, s, o 

^ieitller the sheriff nor eonslahle <roiild take hail 
of persons indicted of lanTeny tti the lur-t, ar- 
eessaries to felony, or persons a|?f>eale<l hy 
proven hy recognizance, hut uiily hy ohli- 
gation. 1 s. UG 

The pmetiec of the king’s bench in admitting 
a person to bail who is present in court, for 
fhloiiy, &c. is to take a several rccoguizaiice 
in a certain sum from each of the bail tf» ap- 
pear, &c. and that the bail shall be liable on 
i)on-ap|icaraiice ho'iy for body. 172. s. 63 

Justices of the |)eace may take the recognizance 
ill a certain sum, or body for body, in their 
discretion. 

Where the king’s bench take b dl before the 
return of ^enpiast t Iw? recogniaanre ought to 


be only in a certain auni^ and not body fir 
body . * ib. 

Pei^ns liuuiid body for body are only liable kt 
^iue on forfeiture of the rcxx^iiiaance. ih, 

WllAT SHAM. FOKFLIT A RKCOONIZAXOF. 

ih, s. 84 

QHitrt, if ill felony the usual forift od dandum 
rtdo tU felonia prtmUda et rfspotu/^taium ilfi* 
iwiwo fi’f/i, he used, and at the trial the parly 
stand ul)stiiiately rnute, it shall Iw eonsidercil 
^ ns a forfeiture t»f the recugiiizniice, ih. 

If the rct*ogiii/aiicc be to ai>|H*ar in the king’s 
bench on the tirst day of Tenii, and not de- 
part till di«t‘hargtMi by tlu; court,” and on d 
notlr. proite<fai entered anil a new iiifornmtioii 
filed, the di feiidant, after personal notice, 
ri*fiiH#‘h In ap»u‘:ir, it is a forfeiture of the re- 
I'ogiiizutice. 173 

.'^uch a rc^ogni/iuiire is not forfeited by ikmi- 
»ppciir.nt(*e on the Itrsl day of every Term 

after hr hath pUatitd, ib. 

By 4 Ch‘o. S, <*. Uk n)K>ii estreated reiHi^iziin 
et*f»> till* h.ii'iais may, upon alliikivit and peti- 
tion of :iii\ pcrsuii inipriKonrd, or linble so to 
he for the forfeiture, iliscliarge such |N*nM>ti 
i without cxcfpinig tin* olVcnctM'on- 

|■«•rHcd Ihe crown. *iK 

lt>ii a rci‘ow||i/..iiH‘r eslrcMlcd, if the pnily tiikc 

i liix tfial at the iii*\t mission, Ih ' i*t>nrt of irx* 
eheifiicr will allow Inin to iompound Ihu 
pciialty for a very small inutfer. ih, noiis 
If tin* penally he paid, the court will order tin* 
prosei ‘II tor’s i'o.sls to he paid aiid the surplus 
to he returned, provid#-#) the nrognizaiico 
has iiltlniately In en complied with, ih uotis 
lh‘4'ogni/;nic( s in cases of felony are li> In* ccr- 
litiiil to tin* next gaol delivery. \7S ftoiis 
If a defi lelaiil he .n f|itilicd of pi rjiiry, llift 
c<#giit/a nee shall In* ilisrhargi’d on inotiuti, 
Ihongh <licfac’<|ni(tai is not entered on rcixird, 

ib, noiii 

Neither the hail nor the defcvdtktd can he call* 
ed on tlicir reeogni/.atiri*s witliout iioli«*c, c*.K^ 
eepi on lln* day of ap{M;araiice. ih, noth 
fill iiun-apprar.iiiee tin* rtrcognizance may be 
respificl on cause shewn; hut the court will 
not discharge, even on the consent of the at- 
torney gene nil. ib, noth 

riie court w the proper ju<lge whether re- 
cogiii/aiiecs ought to he cstri ated or spared* 

i03.s. 33 

What recognizance shall he taken by tlicnKU* 
ter prev ioijs to proecMi on an iiiforriia* 

tioll. 'Set fx'HjRMATION), 

What recogni/aiice is to tie given before fbr 
allowance of a certiorari, 403 to 407 

The removal of a retxigiiizaiire by certiorari 
does not su|x;rve<Ie its obligation. 407 

flow a recognizaiu'e shall he cerliBed* 400 
The king einiiot discharge a recognizance of 
the iKL’aee, before it U forfeite^l, 544. s.S4 

RECORD. 

CaiLTioRaiii. LoxDoa. 

By 0 Edw. 3, c. 3, Justices of assize, d4ttv* 
.err, and oyer, ^c, stiall send their recces 

fcto 
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Into the excheqner every Mifutelnmi, 

. «3, 8. «0 

.Whether an offence made cognizable by the 
king’s courts of record extends to a court of 
oyer and terminer. 26 

A gaoler* in case of escape* is concluded from 
denying the prisoner was in his custody by 
the record of commitment. 105 

RELEASE. 

See Appkal. 

REMAINDER. 

Whether a remainder* expectant on a lease for 
years* will qualify a man to be a juror. 574 

REPRIEVE. 

Every court which has power to a^ard an cx- 
erutioii has also of common right a diserre- 
tionary |>ower of granting a reprieve* even 
aO^tlic iTonimission is detcrniiiied. 65?. s. 8 
Causv for which a reprieve may be granted, j 
^ 8 * 0 1 
By 8 Geo. 3* c. 15* judges may reprieve a con- 
vict for the ptiriiosc of obtaining a pardon. 

i/>. Note 

The court may reprieve a convict for murder. 

029 

REPUGNANCY. 

Ill iiitirdcr* if the assault and stroke be alleged 
ill the premises on the tenth* and the siibsC' 
quciit death on the twentieth of any month* 
and then the conclusion allege that the de- 
fendant ill such inatiiier murdered the fiarty 
oil the 10th aforesaid* the whole is naught for 
the repiigiiaiiey* for he could not be murder- 
ed till he was dead. 253 

If an intlictiiieiit allege a iiarty to have been 
present aiding and abetting the murder the 
, day of the deaths ittslead of the nay when the 
stroke was given* provided they were on 
different days* it is repugnant. 254 

A defendant in felony may use any number of 
pleas ill abiitcmeiit, and taike advantage of 
them all* except tliey are repugnant to one 
another. ^06 

What pleas in bar are repuguaiit to the general 
issue. £72 

Where one material part of an iudictmeut is 
repugnant to another, the whole is void. 315 
If an iudictmeut charge the defendant with liav- 
iiig tbrgcd a certain writing by which A. 
was bound to B. it is repugnant* for it is im- 
possible he should be so bound by a forgery. 

If an indictment allege that the defendant di«. 
eeised aiiotlier of lands* and it appear by the in* 
dictment Uiat he had no freehold; or that Uie 
defendant entered peaceably and then dieteie* 
erf the prosecutor; or that he dieseieed of 
land then being* and ever since continuing 
his fireehold ; such iiidictineiit is void for re- 
pugnancy* ,7*. 

All indictment for selling iron witli fklsc weights 
and measures is void; for it is inconsistent it 
should be sold by b^b wtiyhi and menrurs 
gt the same time. tg. 


If an Indictinent at asesskm the 15th* And that 
* tlm defendant was absent from chuich six 
mouths from the first of the same month* it 
is void. ihm 

An indictment charging a fact as felony which 
on the face of it is trespass only * as cutting down 
and carrying away trees* is void. 3l6 

But an indictment for having mowed imam 
acram fanit shall be intended to be hay, 
though in fact it was only grate when it was 
mowed. Slfi.8.46 

A verdict which is repugnant is void. 6212 

REPUTATION. 

See Bail. 

RESCOUS. 

See Breakino Prisobi. 

A rescue by enemies will not make the gaoler 
liable as for an csca|>e* as a rescue by sitb- 
jeets will do. 192. s. 9 

Rescous is* a stranger forcibly freeing another 
from ail arrest. 201 

A prison which it is felony to break* is such .a 
prison as will make a stranger guilty of felony 
by rescuing a prisoner from. iB. s. 1 

But where the prisoner is not capitally guilty in 
breaking prison* a stranger who rescues liitii 
sliall be* ill like niuuiier* excused. ib. s. 2 
A stranger is not guilty unless the prisoner ac- 
tually goes out of the prison. 202. s. 3 

'Fhe sheriff's return of a rescous is not a good 
ground to arraign the rescuer u|h>ii* unless 
he be also indicted. ib. s. 4 

All indictment for rescous must specially set 
forth the nature and cause of the imprisoii- 
tiieiit and the circunislaiiccs of tlie fact in 
question. ib. s. 5 

A rescuer of a prisoner who would not be ca- 
pitally guilty if he had broken the prison 
may l>c punisheil for a high misprision. ib. 
A stranger who knowingly rescues a person 
committed for and guilty of high treason* is 
ill all cases guilty of high treason. ib, s. 7 
Whoever rescues one imprisoned for felony can- 
not be arraigned for such offence as for felo- 
iiv* till the principal offender be first attaint- 
r«l. 202. s. 8 

But he may be immediately proceeded against 
for a misprision only. ib. 

By l6Geo. 2* c. S 1* to assist a prisoner to escape* 
though no csca|>e be actually made* in case 
such prisoner was convicted or attainted of 
high treason or any felony* except ^tty lar- 
ceny* or lawrfully detain^ for sticli crimes 
expressed in the warrant* he sliall be trans- 
ported for seven years. 203. s. 9* 

If such prisoiier was in gaol for petty larceny* 
or for any debt ordamag» exceeding £l0(>* 
ev^ person asaistitig liis escape shall be 
guilty of a misdemeanor. ib. 

To deliver mto any gaol or fNriiiOD* any visor* 
disguise* instrument* or arms* to facilitate an 
escape of any prisoner* attainted* convicted* 
or detained for treason* felouy* or other crime* 
except petty larceny* is tnuispoitatioii for 
seven years. t4. 
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The indictment must btate. that the insIrumentB 
were conveyed with a design to etfectmie atr 
escape. ” rt. 

No indictment can be maintained on this act for 
contributing to the esc'npe of a prisoner 
inittod on suspicion only. ?0.S. notes 

To deliver into any gaol or prison any disguise 
or instniineiits to fiicilitate Uie t^c:i|)e of a 
prisoner confined for petty larceny or for 
debt, &c, above £\Qi\ is a tuisdenicanor* 

M4, 8. le 

To assist any prisoner to make his escape from 
the constable carrying him to gaol by virtue 
of a warrant for treason or felony (except 
pelly larceny) expresM^tl in the warrant, or 
from any ship or vi-ssel for transportation, is 
felony and transportation for seven y<-ars. 

ib. s. 18 

All prosi*cntioii for any of the said oft'eiieesiiiiist 
he coiiiiiieiieed within one year after the 
oifeiiee coininittH. 204. s. 

By I he I At 2 (Ji‘o, 4, c. HS, s. 1, to rescue any 
person from the eustody of aii) ollicer rharg> 
e<l w ith or suspected of frioiiy, liable to trans- 
portation for seven years, t»rto iinphsonnietit, 

204 

By 2i( lt‘0. 2, c. 87 , to rescue or attempt to re - 1 
sene any person «'oiiifiiilt«Ml for murder, or 
any person (*oiivieted of murder going to or 
during exeiaition, is felony williout beiiffit 
of clergy, s Hi 

Hy force to rrsiMie or attempl to rescue, alter 
i‘\etMitioii, the dead bo<I\ uf ;iii\ persfui eoii- 
vieled of murder, is traiispurtaiioii for st'veii 
years. lA. s. 171 

By 11 <ieo. *2, e. 2(i, if live persoiiH or more | 
shall timiiiltiionsly xssembit* to rcseue any i 
otTeiider against the. <» (ieo, 2, 0.2.3, for the j 
hi tter iippn4ieu<liiig .sniugglers, their aiders, j 
Ace. they shall he guilty of felony, and be 
traiis[»orled wveii years. ift. «. IH 

By 9 C»eo. 1, c. 22, fon'ihly to re.sene any per- 
son in lawful custody for any of the otfeiuas 
ill the biaek art, is death without t'lergy. 

s. 19 

Peers as well as commoners are liahle to an al- 
tarhmeiit for a reseons. eh. 22. s. SS. 

\Vhether such attaehiiieiit shall be granted f»n 
an iiftidavit of a reseous W'here the officer will 
not return one. 22 1 . s. 3 % i 

The sherifi s return of a reseons without shew- 
ing the year and the day, is insufficient. 

324. s. 77 

Process of outlawry lies on the return of a res- 
rous. ch. 27.S- 1 13 (Ny 

RESIDENCE. 

Nonuineati be obliged to dosiiit at the slierifT^s 
torn in resiiect to lands, if he do not reside 
within the precinct. 92. s. 12. 

If a man have a house within two lcets,he shall 
do suit to that within the juriadictiou of 
which hts bed-chamber shall lie. ib» 

RESl.STANCE. 

See Auktat. 

RESTITUTION- 

See Appr.%L- 


RE-SUMMONS AND RE«.\Tl^AeH- 
MENT. 

How an appellant might sue out a re-attacK» 
inent on the demise of tfie king befbre 1 
Edw. 6, c. 7. 5?^^* 

RETRAXIT. 

See Appvai.. 

REWARDS. 

(Certain rewards given by former acts of Par- 
liaiiiimt abolished by uc't of Chx>. 3, c. 70, 

lg6 

By 9 1 , C.22, a rowan! of £50 is given ft>r 

any injury received in apprehending any of- 
fender ngaiiLHl the black at?!, Ace. Ace. 

123. 8. 28 

By 8 Geo. 2, e. IG, if such ofTcnder shall be a|i- 
prehended so ns the hundred be tlierc*by dis- 
charged, the fierson apprehending shallhave 

£ 10 . ^ ^ 

By 10 (51*0.2, e. 3?, the provisions of 9 fSeo. 1, 
V. 22, lire* exteiulfd to the nppreheiidiiig of 
dt*stroyers of sea banks, cutters of liOji-liuies, 
tiring eolliei ies, Alt. Ait*. 1 2.3. note tn 
By iGGeo. 2 , e. l.*j, Ace. 11 reward of .1*20 is giv 
eii to those who shiill prosf*<aite. to i*ouviC'» 
tion sill'll as return from trans|N>rtat ion. 

124. S..3I 

By l9C»eo 2, e. rewards are given to siif*h 
as shall be wounded, Ace. Ate. in iippiTliciid* 
iiig smugglers. ib. s. 'Iti 

Iftwo accoinpliees in smuggling discover nnd 
convict two or more otVeiidf^m, tliey shall rc- 
eeive £.*>0 for every oti'eiider. 125 

By GCieo, 1, c 23, a reward of is given 

to sneli an shall coiiviet utioUier of theft -bote. 

120 . s. S7 

Rwvr. 

On an iiidietment for a riot, if a vi*rdiel acquit 
all but two, it is repiigiiapt, uiih*ss it charge 
them with liaving made such riot, jrima/ cum 
aliis jurat orihus itjnotis. 022 . a. 8 

If twf*tity persons an* iridieted for a riot, and 
any three found guilty, the verdict is good. 

ibm 

Where only two are found guilty of a riot, they 
having been indicted with others, judgment 
shall bc' given against them, i*vcii though the 
others do not come in to trial. ib, (N) 1 
Six w ere indicted for a riot ; tw'o of them died 
lK*fort? trial ; two W'ere acquitted; and two 
only found guilty ; and judgment was given 
against the two found guilty. ib* 

RdBBERY. 

Justices of aiisi/.t have jurisdiction in an a|q>cal 
of robbirry by the commission of gaol delive- 
ry imp1icTt.lv given to them by the statute de 
Finibus. 3.5. a. 0 

If a robbery be coniriiiUrd in one county# and 
the goods carried into another, tlie onetider 
may be indicted of the robbery in llie 6rst 
county, and of jlarceny in the second county. 

^8.8.47 

If one man carry another into a different coun- 
ty, and there rob him, the appeal must be in 
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the'CMnty where tfie robbery wus coomiH* 

^ed. t*. 

'W^ere^if.gQi^ be taken in one county from a 
^meoace given in another county, in which 
county Hie otl’Ciidcr shall be tried. i6> s. 47 
The manner in viJii4!h robbers may be appre- 
hended upon hue and cry. See Hue and 
Cdv. 115. 

An indictment of robbery in qtuUam via regia 
pedettri ducent. de L* ad I • shall not oust 
the. defendant of clergy; for the words of the 
statute are. ** in. or about, or near, the high- 
way.*’ 476 

By 5 and 6 Edw. 6» c. tO. those who ere found 
guilty in one county of an otTeinT umountiiig 
to robbery in another, are ousted of their 
clergy. 490 

By as and 23 lien* 8. c. 3. 6cv. &.i:. all persons 
indicted of robbing any persqii iq or near the 
highways, are excluded from clergy. 490 
No rolibcrv i^^ within these statutesj but sucii 
us is taid in the iiidictiiu 2 iit to have been cotii- 
niittcd in or. near the highway, and to have 
put the person robbeil in fear. 490 

By 3 and 4 Phil, and Mary, accessaries before 
the feet in robbery are excluded from clergy. 

492. s. 81 

Robbery in a dwe.lling-lioiise. Sec Creuov. 

If any nceomplice out of f)ri.anii shall discover 
and convict two or iiion* higlivvay robber^, 
he shall be f*iititled to n pardon. 53 1. s. 3 

SACRILEOK. 

Sacrilege was considered as a crime of such 
si^ial enormity by the eoiiitnon law. that the 
oileiider was tlenietl the privilege of sanelii- 
ary. 86. s. 44. 469. h. 4 

Persons guilty of suerilego w<Te denied the be- 
netlt of clergy. 47 1 

By 113 lien. H. c. I, 25 lion. 8. c. 3. and 3 and 
4 Will, ninl Mary. i\ 9, robbing any clitircli. 
chapel, or other iioly place, is c.xcluded from 
elei^y. 489 s 72 

But no saerilege is within tlun^e statutes whicli 
If not ncconipatiit'd w ith on actual breaking. 

ib s. 73 

By I Edw. 0. e. 12, nil pe rsons are ousted ofj 
clc^rgy fbr fcloiiious taking goods out of any 
parish clitireh, or other chun'.lt or 4*hapel. 

ib. 8. 74. 

Blit acceasarit^ to such a robbery are not ex- 
cluded by any statute ; sed guerre, if acces- 
saries to saerilege^ an^ not e.xchided by the 
eoBiinoii law. s. 75, 7ti 

SALE. 

WhfHlicr goods distrained for an ainercement 
may be sold. {See Torn). 96. s. 29 

SANCTUARY. 

The privilege of sanctnnry. what, and Ih>w 
pleaded. 468. c1i. 32 

SCIRE t AClAS. 

inhere two nikite are returned upon two writs 
"vt ndrafiLtiat awarded against a proacciifor 
Ui a cauap rtmt oved by mVtarwvf, and thepri-; 


soner haQi been |oog coufiped* the . king’s 
i-, bench will admit to bail 170 

Scire facias is the proper process aAcf the re- 
11)04 al of a cause by certiorari. 416' 

A person pardoned on an ap|jeal by Jhe party 
must sue out a seire facias to the appcllfiiit 

before il sliiili be allowed^ unless be appear 
gratis. 544. s. 35 

If the sheriff return two nihils to such scire fa- 
das, the appellee shall be discharged. 

544. s. 36 

If the appeal be of clcatli> and the sheriff re-* 
turn that thi^ appellant is dead ; gtiare, if a 
scire facias should not issue to the lieir. ih. 
A scire facias need not go to the lords iatillcd 
to the escheat, bctcanse the pardon no way 
reverses the attainder. ib. s. 37 

One appellee cannot take advantage of Ihe ap- 
pellant s default on a scire fadas by another 
appellee. * ib. 

SCOLD. 

Common scohis may be indicted at tlic slicriff's 
torn. 106. s. 58 

SEA. 

A special comtnis&ioii of oger in.iy issue for in- 
i)iiiring into repairs of t^ea- walls. 25. s. 28 
Tin; eoroiicr may iin|uirc: of a felony coiiiiiiitlcd 
on the arms of the sen. " 76. s. 1 1 

But he lias no jurisdiction of offences eoniuitl- 
ted in open sea between high anil low w'ater 
mark when the tide is in, lA. 

SEAL. 

By stat, IFmI, the sheriff shall take no inqtiest 
hilt by a jury of twilve men, who shall put 
their seals thereto. 108. s. 6 1 

This act relat< s to sueli iii(|iiisitioiis only as are 
a foundation for iniprisoiimeid. and not to in- 
<|msit ions for offenet^s wiiere the party cannot 
be appreliiMiihxl. ib, (N) 7 

If Hie jury consist i»f more than twelve, it issiif- 
firienl if tw^elve imt iheir .seals. ib, s 6.5 

SEARCH WAURANL 

See W ARK A XT. 

SECRETARY or .STAl’E. 

A secretary of state is not a magistrate williiii 
the protection of T Jac. 1. c. 5. 21 Jac. 1* c. 
12. and 24 Geo. 2. c. 44. 6l. (N) 1 

A secretary of state, as such, is no conservator 
of the fNwee ; the oBicc neither implies nor 
rixtuirt^ tlie aiiHiority of a magistrate; and 
the law of England knows of ng such com- 
uiittiiig magistrate. 175. ito<» 

But « secretary of slate may lawfully romuiit 
|H!rsons for treasons and for other ofteuccs 
against the state. 175. k. 4 

All the cases in which coiiimitinenfs have been 
made by secriAarit's of stUc cuuinerated. ^ 

See p, 17.1. ^N) 4 

SERVANT. 

Either master or servant may Imve an appeal 
for a robbery dotie Co the Acrvant. *^37 

Servant 
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Servant is nirf a good addition of the state or 
clegree of either man or woman. f6$a a. tii 
If a servant receive a master, or a master a ser- 
vant, they are acccss;inesi iu» luiicli as if tlic'y 
had been mere stnmgors. 44B. s. 34 

SESSIONS. 

The Court of justices of the peace in .Sessions 
18 an asscinbiy t)f two or more such jusliees, 
whereof one is of the qttontm, at a eertaiii 
, day aiul plaee before appointed, in order to 
enquire, han't and tUtenniuet in pursuance of 
their eomiiiissioii, of any cuusi's or matters 
^ therein eontaiiuHl. 6l 

I'his court, when Ic^^allv euiivened, is a court of 
record. . " &J 

At what times thih col'kt is to nr. held. 

By 12 Uieli. l'. c. 10. tJte M ssioii shall be kept 
every qiiarliT. Oi. y. 1 

By 2 Heu, .*>. c*. 4. the qiiarh‘rsiii the first week 
after iVirharltuaSt Kfnithanq, Easter, nttd St. 
l^homffs, or ofteni r, if nee d be. 62. s. 2 

The Mielraeliiias Sessions by stat. .^4. (h'o. 3. i\ 

B4. is direeted to be held in tlie first week after 
tlieelev4‘iitliof Oi tob<T^ex«'(‘pt in Loudon ati<l 
Middlesex,'. CX (N.l. 

By lllleii.l). e. 1. the sessions in tln^'oiiiity of| \v no arp. bound to attknd tub pcmiioar* 
illuUilfjtcx shall only be lM*Id a<year ; | ^rAcr^iinnit attend to retOrii the yreeept, 

bid Ihey iif;w hohl f<air qrrrraf, and four//#- | to fake rimrge of the prtiioneni. lift. w. f.-^ 

utml quarter arssum^ in tlu‘ >ear. 0 i. ti. 3 j constahhs ofhmuirah liinst alleiid to iimko 

' ffn>ir prcHeiitnieiilK. lA, 


If a sufliclent iiiiniber oTjfiitk'es do noi moot at 
tho day appointed^ yet any two juillcaa 
in the werk alter any of the holidaya 
tioned in the t Heu. a, o 4* meet and open the 
session, and adjourn it, and issue their |Mreeept 

to the sheriff, tosamnioiis the juron and offi- 

cers uii tilt! day to which it i* adjoiirnml. 

ti4. a. I« 

Wher4‘ two seta of niagintmtca have* a concur* 
rent jurisdiction, and one act afipoiuti a acs* 
sion, the jnrisMliiiuni of that set attaches so as 
to exclude the other set from apfiointillg an- 
other session. aft. s. 13 

How THE 8EMION SHAM. BP ADJOITRNBD. 

The court of session, when regularly opened* 
eaii only be eontiiiued by adjourn ineiit; and 
in the entry of such sdjoimiment the time at 
which the original scssioii commenced must 
ti|>|>car. t'A. s. 14 

fiistaiices jii which inatlers transacted at session 
art* erroneous for want of a proper entry of 
tin* adjourn inent. it, r 14 

If a M*iision Ik* taiee drofiited it. cannot be rt* 
newed. t4. s. M 

The sauie niimbcT of jusliees are rt*<|aired to«f/- 
joum as to open and hold a sesKicMi. 

Who ARP BOUND 


B> .?;> fbij. H. e. 10 . flu* I'uvudaq after Easier) 


HV(/. is lo l)f ill dll' wu'kafti r^'nio o/’/VumcAiVm Wight to atIciiA |A, 


clau s H m / ^J .vf 7i fr . 
If I\!iehti(inns fall on 


th, K. who are hiiiiimotied arc hound to ab 


— Sttudaq nr .Moutluq, \Ur\ fi*iid on pain of being aniereed. 

quartet .svA.w<jnx shonUI. in stiittmsn, be held rpiie keeper of the hmue of correction. 
ill the ensuing wit'k, aiul not in tlu* sainej fi>|id. 


week. 


ib. 
must at- 
lA. 


But the quarter sessions arc varitaisly held in 
several trounties. some at one day, some at 
another. 63. s- b 

By WHOM Tiir. epwon is to bp summonpd 

AVI> APPOINTED. 

This court cannot l>c hehf by fi^wer than tu,o 
justicest one of whom must tic of the quorum. 

ih. s. ti 

'Fhc sheriff \n bound to return proficr juries to 
thi.H court. ib. s. (' 

The eastos rotulorum ought to bring to the ses- 
sions the rolls of the peace. ih. 

Any two justices may dirivt their precept, test- 
ed under their hands and seals, to the shcriti* 
of the county, ordering him to summon thi. 
SESSION, to retiini a grand jury, and to 
give notice to all stewards, ronrtabfi^, ballifi^ 
* &r. to attend. B3. s. 7 

The precept to summon a ses-ion ought to bear 
teste fifteen days tiefbre tlie return, and to be 
' delivered to the sheriff immediately- s4. s. S 
And this precept can only be su|>er8€ded by a 
writ of sHpersedees out of chancery. i4. s. 9 
eustos rotulorum alone chiiiio| iisiie this 
precept. i4. s. lO 

Where the business of the session dof?s not re- 
qntre the attemlance of a grand jury or 
other officers, it may be convened wHIiaot a 

ih. 8. ti 


ih. .s. .*>; \,„j justices of the peace for the coiinfy ought 

lir.lil I .. ' I “ I 


to at tend, and givi* their ai^HiMUiice to open 
tliescKiioii and adniiiiiNter justice. i7j. s. Ifi 

The power op tup hi.ihior ovbr its own 
Ml.MlleR^. 

This ctMirt has no authority li> amerce awy jns* 
tiee of peace for noii-attcmdaiiee ib. s. 17 

The eolirt enitiiol eoimiiit a jll^tu:e of the fiCacD 
for a contempt of court, or fenr usinjup actioHRt 
able ex)ir(*.N8iotis to a fellow justice of the 
quorum. ibt 

Nor can they bind him to good beliavionr* 

ib. s. 17 

But ifa jfuticc ofthe peace give Just i^aasc to 
any |M*nfoii to demand surety of the pence 
against him, he may be eompi'llVil by lunf 
other justice to find such security. to. 

Or A aEMPKAI., SPECIAL, AND UtlARTPR fPS- 
SIONS. 

A general qnmrter sessions is one of those sesBlOlls 
which are hotdeii in the four quarters of the 
year, pursuant to the statute of 2 Hen. 5* c. 4. 
^ ^ t4.s. 1$ 

Tlie quarter sessions ora ms\y a species <»f tho 
general saKiotw. 96 

A speeM sessions is ttiat which is tioldeo on a 
special occasion for the execiitkm . of soipe 
particular branch of tiie Justices' autborit^ii. 





A TABLE OF PRINCIPAL MATTERS. 


Who UAH phactibe at bebbiohs. 

89 Geo. 8. c. 46 . no person shall act as a bo- 
" 1icttor» attorney, or agent, at any general 
quarter acasionB, unless regularly admitted, 
pursuant to the 8 Geo. c. 83. 66. 8» 19- 

By 83 Geo. 8, c. 45. no atlortiey shall |)ermii 
any person not so admitted to practise at ses- 
Bions in his name. " ib. s. 80 

The bill of an attorney for business done at ses- 
sions may be laxra in the king's bench. 

ib» 8. 81 

By 88 Geo. 8. c. 46. no clerk of the peace, or 
sheriff, or eitJier of their deputies, shall prac- 
tise at sessions. tb. s. 22 

In what manner the dork of the peace is to be 
appointed. ib. (N) 

Or THE JUHltDICTIOff OF THE SESSIONS. 

I'he sessions may proceed by pre8e$ttmeni, by 
in/brmaiiot^f and by indictment, ib, s. 2.S 
The justices in sessions have authority by the 
romnitssion of the peace to hear and deter- 
mine on felonies and trespasses. ib, s. 24 
If a statute, giving the scssioiiM jurisdiction, be 
re|)ea1ed bcHwreii the first hearing and the 
iinal determination, it is an abolition of the 
authority of the siamions. 67. s. 25 

Where an authority is given to two justices of 
the peace to do any act, the sessions have u 
concurrent jurisdiction, except an appeal be 
given therein to the sessions. ih, s. 26 

If a statute direct a proceeding at a special ses^ 
sionSf uii original order made at a general 
quarter stvtioM is bad. ib, s. 27 

The quarter sessions may proceed by informa- 
tion on 6 Cli/. c. 4. s. ib, s. 2B 

If a statute aiitlioriEC the sessions to ** hear and 
determine," without saying by information, 
thc'y must proceed hy indictment. ib. 

The sessions have no power to judge of the va- 
lidity of a deed. 67. s. 29 

The sessions have no jiirisdietion over new- 
created oftenees which are not against the 
fieaec, iinltnui the statute give them such juris- 
diction ill express terms. ib. s, tU) 

Instances given. ib, 

I'lie sessions arc l>oiind to make a direct and 
final judgment, and cannot refer the detemii- 
natioii of any matter that conics before them 
to otIuT })ersons. ib, s. 3t 

But the sessions may, by the consent of the par- 
ties, refer a thiiig to another to examine, and 
may re|)ort to the court to determine u^ioii. 

ib, s. 31 

The scissions may, by flic eonunon law, proceed 
to outlawry on indictments found at sessions, 

ib. s. 32 

By2t Jac. l.c', 4. the like process may be com- 
menced and proaeciJted at sessions, on any pe» 
iial statute on which a common informer may 
proceed, a.s in an action of tres|Kiss ri ei armis 
at the cotmnoii law. 68. s. 32 

The sessionB cannot award an attachaeni for a 
contempt in not obeying its orders, but must 
proceea against the party by indictment, iB. 

In WHAT CASE THE BSiSfONB MAY AMEND 
PROCEEDtHOB. 

9^eo. 2. e. 19. the sessioiis, n|H>M all ap- 


peals against or orders, may cause 

l^^ariy defect of rorm in such original judgments 
or orders to be -amended. il. s. 34 

In wiiat case the sessions may award 

COSTS. 

By 8 & 9 Will. 3. c. 30. s. 3. tlie quarter ses- 
sions may, on any appeal eoiicerniug settle- 
ments, award such costs and charges as they 
think reasonable to be paid by the party 
against whom the appeal is detciiniiicd. 

68. 8. 35 

Bjt'S & 9 Will. 3. c. SO. 8. 6. the appeal may be 
heard at a general or quarter sessions. 

68. 8. 36 

By 9 Geo. 1. v, 7, s. 9. the justices at the quar- 
ter sessions at which the appeal is determined, 
may award to the appellant parish, if the ap- 
|)eal i.s datemiined in favour of such parish, so 
much money as shall npfiear to be reasonable, 
to be paid by the rcs)ioiidetits, &c. 69. s. 37 

By 17 Geo. 2. c. 38. the sessions may order the 
party in whose favour an appeal again.st a 
poor's-rale is determined, reasonable costs, 
&c. 69. s. 38 

By 13 Geo. 3. c, 78 s. 30. on appeal against any 
order made under the highway act, the sessions 
may award c*o.sts ib. s. .39 

By 18 Geo. 3. c. 19. s. 5, on appeal by overseers 
against constables' accounts, tlie sessions may 
award costs. 70. s. 41 

And if the party do not pay such costs as the ses- 
sions award, an indictment will lie for dis- 
obeying the order. 7 1. s. 42 

A mandamus lk‘s to the sessions to allow costs 
and charges, as directed by the above statute. 

ib. s. 43 

The sessions need not state in an order for c^osts 
and charges, the particular items of expense 
on which they are allowed. ib. s. 44 . 

The sessions cannot order costs on the mere ad- 
journ meiit of an appeal. ib, s. 45 

When the sessions may make order re- 
specting THE COUNTY. 

By 9* Geo. 3. c. 20. the sessions, on preseiilment 
by a grand jury of the state of the shire-hall, 
may order it to be repaired, Ate. ib. a. 46 
By 14 Geo. 3. c. 59. the sessions may onc^e a-year 
order the county gaol to be cleaned, and bet- 
ter rt'gulated. ‘*71, s. 47 

By 1 4 Geo. 3. c. 59. the quarter sessions may or- 
der the several eourts of justice in the county 
to be pro|)erly ventilated, the prisoners to be 
clo;itlied, the cells to be made commodious, 
&c. 78. 8. 48 

By 14 Geo. 3. c. 59. s. 3. the sessioos may order 
the ex|Yen$es respecting the county gaols, pri- 
sons, and courts of justice, to be levied by 
rates, &c. f5. s. 49 

If a 6110 be imposed cm a county which the aka- 
sions think illegal, they may order the trea- 
surer to pay the exfieuse of tryiqg the ques- 
tion at law out of tlie county stock. 7 2. s. 30 
The session^ also may order tlie treasurer of the 
county to pay the expense of litigating any 
question respecting int repair of higbwR^, 
bridges, icc, tb, 

.SEWERS. 
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SEWERS. j 

A apecial commiasion of tnfcr and termiutr may 
be ^ntecl for inquiring of servers, &c. 


held thnl tiinilitude of handi Is not evidence 
in any crimhial caae. 507* i* ftO 

SIMONY. 


... 35. s. ^8 

A eerltorari lies from king's bench to commis- i 
sionersof sewers, notwitlistiiicliiig l5Eliz. c. 
9. says, they shall not be coiiqiclled to make 
certificate of their proceedings. 400 

out the Court, before they will sufifer the return 
to be filed, will hear attidavilscoiiceniiiig the 

403. s. M 

SIlEtUhT. 


(low far a itmoniAl may lake advantage of a 
panion for simoMif. 6 ^^ s. 66 

QtAorr, whetlier a pardon of all tniftirrisions* 
&c. &c. will cxti^iid to simony. 610. s. 1'6 

SMUGGLERS. 

Ser RcwiiRD. 

Si)J()URNEtt. 


Ste Torn. 

Every shi^rili' is a priiiri|>al conservator of the 
peai'c within his county, and may award pro- 
ccs.softhc peace. 33. a. 4 

Tile sherill* is Liouiid to return prosier juries to 
the scissions of the peace. 63. s. 7 

Hy stai, IfVil. tin? slienir shall have counter 
rolls with the coroner, and attend with him 
to take appeals. 31 

'I’lie sheritr having a justice's warrant <lirected 
to him, iriay authorise othem to execute it. 

136. s. 

Justices of as.size may punish sheriiTs for letting 
persoiKH to bail who are not Imilable. i4o. 

**• 3* M 

Hy 4 Edw. 3. c. 2. sheriffs shall not let to itmiii' 
prize lliost* \% ho are indicted or taken befiire 
justices of the peace. See Bill.. 140 

By 14 ICdw. 3. c. 10. the sheriffs shall have 
the cusUkIv of gaols. 1 76. s. (> 

III what eaii(‘.s the court may proceed bj' at- 
taelimeiit against slit ritfs for iic»t cxiM iiting 
a writ. ooB 

Where the court may proem! by attachment 
against a sherilf for oppressive practice, ib. 
Where the court may proceed by attachment 
against a siieriff for not ejeccutinjf a writ 
rffectnaltp, ’ Sop. s. 4 

Where the court in.ay proceed liy attachment 
against a slicriA’yfir making a faUt rrftirti to 
a writ. ib. 

Ill all suita whe re the king is a part^, as iu 
iiidictnieiits uiid informal ions, the process 
ouglit to be c.xecuted by the sherilf, and not 
by the bailitf of any franchise, wlictber it 
have the clause of non omittas or not. 396 
The statute 23 Men. 6. c. 8. which cuacts, 
** that sheriffs shall continue in their oflicc 
no longer than one year," eaniiot bo dis- 
pensed with. 643 

SIGN MANUAL. 

The sign manual importing a {lardoii caiiiiol 
be pleaded as a pardon, neither will it re- 
store the competency of a witness. 531. (N.) 
The sign maniuu is usually the hrst progress to 
a pardon, upon the circuits and at the Old 
Bailey. 669^ 

SIMILITUDE. 

Although similitude of hands was admitted, 
as gem evidence in Sidney's ease, and tlie 
propriety of such evidence was only doubled 
Ml the cau of the Seeen BiAope, yet it is 
VOL. 11. 


A sojourner btmig in the house, at tlic lime of 
the robbery, doth not bring fhe case williiii 
the 5 & 6 i.Idw. (i. c. 9, whii'h excludes rub- 
bery fnmi clergy comiintted in any dwell- 
ing- hoiift% the owner 9 his wifvt children^ or 
servants, bring therein. 494 

• SON ASSAUJT. 

Where pleadable in bar to an apiieal of fitan- 
Arm. S38 

SPECIAL m:iR. 

No special heir by t'uslom of Borough tifiglish, 
or otherwise, can bring an appeal of ficalb. 

335 

SPINSTER. 

Where a geiilletttafi or geiitlewoiiiaii is ntniicA 
spinster, the wrong addition riiuy be pleaded 
in abatement. 269* 103 

Spinster" is a good addition for the estate 
and di*gre«* of a woinnit, and ptrhaps also for 
that of a man. 362. s. Ill 

STAILCM AMBER. 

Whether t.h<! hfar-eliatiibi.T had a giaieral sii- 
|H rinteiidciicy over other eoiirls. 20H 

STAfUJT.S. 

A statute making :i new law roiieeriiing an 
old «)tfciii:c, ap|Hiiiitiiig certain justices to 
execute it, do«‘s not exclude the. jurisdiction 
of the king's beiic li. 7 

A statute wliiidi ap|>oints that all ertmes of a 
c'ertaiii deiioniinaticai shall be tried bitfore 
I'ertaiii jiidg4^, dof»s not exclude the jurisdic- 
tion of the king's bench wtlliotit expnws ne- 
gative words. 8 

Where a statute erfraten a new offence, and 
erects a new jiinsdii tiuii for the punishment 
of it, and prescrilnm a eertaiii itielhod of pro- 
ceeding, it isqucadiouable wliether the king's 
ticnch hath juriMlietiori. i5. 

Aflirnialivc statutes shall not, without express 
words, be cotislrucd to take away the juris- 
dietiou of an ancient court, 12 

Whether the statute de officio corowUoris, be- 
ing dircf:tory and in affirmance of the com- 
mon law, leave the power of the coroner as 
it found it. 79# ffO 

Wbtijrfsyer a statute gives to any one justice of 
peace a jurisdiction over any ofleuce, or a 
power to require a person to do a certain 
thing, it impliedly gives a power to such 
justice to issue a warrant for the puipoae. 

* 135 

3 a AH 
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All dattifes are to be construed stricAy in fa* Inhere a statute fnekcsaii offence treason or 
vour 6f lift*, and no [mrullel rase which felony, it gi 


comes within the same mischief shall be 
construed to be within the purview of them, 
unless it can be brought within the meaning 
of the words. I88,.s. 10. 48ii{ 

Wherever a statute prokiBits a matter of public 
grievan<*(s or roniiiiatid.«ra matter of public 
conveiiieiM't*, an offender is [tuiiislialile at 
the suit of (he party grieved, and by way of 
indietmeiit, iiides-s such proceeding be ex- 
pressly excluded. 289 

A statute >vhi<*li extends to private persons, or 
to matters of a private nature, will not bear 
ail Indictment. ih. 

Where a statute makes a new offence which 
was no way prohibited by the ronimoii law, 
and appoints a particular mauiicr of procced- 
iiig, W'ilhoiil mentioning iiidictnieiit, no in- 
dictment can be maintained. 

If u statute; give a recovery by action of debt, 
bill, plaint or information, or otherwise, it 
authorises a proceeding liy iiidictnicni. 290 
Where a statutf; adds a further penalty to an 
offence; ]u'ohibited by the common law, the 
offendcT, at the eleetiou of the (irosecutor, 
may be iiidict«;d at comnioii law. iB. 

If such indietmeiit conclude contra formam sUt~ 
tuti, and raiiiiot be made good upon tin* 
statute, it may be maintained ns at eonimon 
law, and the words contra formam stainti 
rejected. 290 

Where new created offtuices tiro only prohibit- 
ed by a general prohibitory rlanse of a stature 
an indietmeiit will lie. " (N) ' 

Where there is a prohibitory particular clause 
specifying only particular remedies, there 
Bueh particular remedy must be pursued. i/K 
Where an otfeiiec, not so at eomiiioii law, is 
made an otVeiice by statute, ;ui iiidictinciit 
will lie whore there is a substantive prohibit 
ory clause, though tlicrc be afterwards 
particular ^frovision and remedy given. ib, 
No indictment will lie wdien* the statute is not 
prohibitory, but only inflicts the forfeitdre, 
and spcciti«ti tin; remedy. ib. 

Where the offence was punistiablc licforc flie 
statute which prescribes a particular method 
of punishing it, there such particular method 
Is etcffifi/alirf. ib. 

But where a statute appoints a |Xirtieular mode 
of punishment for an oflence which was not 
punishable liefore, there the particular mode 
must be pursued, and not the coninKui-law 
mode ofindictmeiit. ib. 

All liifbrmation may be brought fbr offences 
against statutes unless a different mode is 
prescribed. ib. 

Wnat ought to be the form of the body of an 
indictiuent on a statute. iSte Indictxviit. 
WhOrfVin offenct' is made, felony by statule^^ 
it shall have the benefit of clergy^ anlass it 
' be expressly excluded firomit. * 476 

Where ft peimi is denied'tlergy by a statute 
excluding it from the crtNie, the nidietmeitt 
and evidence must ospressly bring the ease 
^ within the words. 476 


„ . gives it the like incidents tliat be- 

long to a treason or felony at common law.ift. 
Whether a statute may be dispensed with. {See 
Pardox, Dispensation). 

How the words •• such offences'^ and **sHeh of- 
fenders*' in a statute, shall be construed to 
mean '' such nt mischief" and tn tneon- 

vetiienee" 481* s- 4f. 

STEWARD. 

See Peers. 

The nature of the office of lord high stcuiird. 

5 

None under the degree of nobility cru be a|>- 
pointed lord high steward. ^ 6 

The high steward, in the court of the high 
steward, is sole judge in matters of law. 

6. fiotis. 

The lord high steward is, by virtue of hta 
office, a (Tonservator of the peace. S8. s. 2 

III what manner a lord high steward is to be 
created for the trial of a peer, aud tiie pro- 
ceedings tlicrein. 581 

111 what manner the peers may require the opi- 
nion of the high steward, or of the judges. 

585 

Whether the court of the high steward may 
be adjourned. 586 

A writ of error lio.s in the king*8 bench of an 
fitiaiiider before the lord high steward. 

502. B. 17 

All indictment before J. S. steward, must shew 

ch. 25. s. 119 


to whom he is steward. 

STOCKS. 

See Torn, 

STROKE. 

Ill what manner the death must be laid in an 
indictment or appeal where 1-*e party dies 
on one day of a stroke given on another. 
{See Appeal.) 

Whether it be necessary to shew the time of 
the stroke as well as the death. 25 i. s. 90 

The word perctissit necessary in an appeal of 
deatli where the fact will bear it. 250. s. 82 

SUBPCENA. 

In prosecutions for misdemeanors the defendant 

|4may take out subpwna's of course. 612. s. 165 

And since the statute l Auiie 9. which ordains 
that the witnesses for the prisoner ahall be 
sworn, process may be taken out against them 
in any case. 61 ft 

SUMMONS. 

W’lietberasetttons of the peace may beholden 
without summons. {See Sessions.) 

ch. 8. s. 44 

SUND.AY. 

Aa indictment cannot be 
Sunday^ 

^ SUPERSEDEAS. 

See SasaionB. 

The authority of justices of oyer and fermixer 

may 


wdLtaken on a 
• 9 *. «.» 
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« .OE^j.be mpendcd by writ of mpcrmlftt#, on I 
proof that the commission was umhily groiiM 
ed. 20. s: li 

A precept by two justices for the stiiiiinou of a 
aesstoii of tlie peace caiiuot be snperieded but 
by writ out of chancery. 63 

How fararerfiorartshall bcafiiperfcdeiutothe 
Court below {See Certiorari). 

On a pardon allowed in the king's bench, the 
party may have a supertedeae to the exch«** 
quer to stop the process there on an estreated 
amercement. ». 69 

How, far a defendant coming in by capias ntla- 
gainm may avoid an outlawry in the common 
pleas by shewing that he purchased a super- 
eedeaSf and delivered it before the quinta ex- 
actus. 650 

SURETY. 

In what case tlie pardon of the pruicipal will 
operate as a discharge of the surct) , 599, s. 

SURCEONS. 

Surgeons arc cxcniplc^d, during the time* they 
practise, from serving the oHice of constable. 

lot 

SURNAME. 

See Auatement. Name. Misnomer. 

If a writ ofappf'al <»init the appelKuit sfiurnainc, 
being under the degree of rndnUtg, it may be 
abat(*d by the court er officio, C59, s. 101 

Iftlmre be a niiMake of the surnauie of an :ip|>eb 
laid, the writ may be abated upon the<*\eep. 
lion or ph*aof the party. ib, s. toi 

suRRu:s\(ii:. 

Where there is a sufficient cert ai nig, the adtli- 
tion of a farther uiu'crtaiii or iiiiiidelligtbh* de- 
scription will do no hurl, but shall be rejeeteri 
as siiperabiindaid ami surplusage. 

Where a special verdict is jiiTfect, without cer- 
tain wonl.s tliiTt ill inserted, they may be re- 
jected ;ls surplus. 025. s. 10 

SURVIVOR. 

Where two joint owners of goods arc robbe<h 
the survivor may bring an appeal. 257 

SUSPICION. 

See Bail. Arrest. 

TAIL. 

In what cases an estate in tail is forfeiUid by an 
attainder of treason or felony. 637—639 

TAVERNS. 

Inoi^tBale haunters of taverns are itidu*table at 
the t(H*ii« 

TAXATION. 

It is a contempt not to pay costs after taxation 
by the master. - 

TENOR. 

By the charter of the eitg of London, only Uie 
teoorof a record can be removed from thence. 

3S6 


106 


222. s. 37 


And at iesaid, this extends to Middleseoe as wdl 
as London^ aottf m iiiatjy. 

How far a variance is fatal wlu ii an instrument 
is set out ill tin indictinciit lecmnlwm tenorem 
sequeniem. •* 

TENURE. 

Who may be conservators of the |>oac4.* by tenure. 
TESTE. 

Where the king's bonc.li proceeds on an offence 
removed by certiorari, tlicre must bt* liftccii 
days iH'twecii the. teste and return ofevery pro- 
cess. ‘ s* t *1 

The. pn'ccpl for » session of the \kmicc must be 
tested by two justices. 63. s. 7 

Proicss ft»r tn'.isoii, fclonx, or trespass from a 
comity palatine, sliull \ni tested in^lhe imiiieof 
iiiiii who hath the frnnclitsc. 39i. s. 7. 

Proc<nMi frfuii the king's Ih'ik*!! ought to be under 
IIm’ of the ehi«*f justice. »• 6 

PrtK’essinigld to be iiiid(*r tin* Icn/itof the iirst In 
n camiinssiiai. *"• 

What shall be r# inovi*d b\ ;i w rit of enor, or re* 
tordare, bf tvteeii the /rite and reinni. 

4M>. M. 7.3 

WImtc a *rerni intervenes In Iwi-en the teste, and 
relurin»f a capias, it is disefiiitiniiani e* 

117.H. 08 

IfpnxcM. In; iMlfi/sifttr Hir iJn> of llif nturii of 
tht; lii>l |ir<H (>,s, it - 

TirilK'^. 

Set (;krth>kahi. 

TORN. 

The sill lifFs lorn in tlnr king's eon rt of iceord. 
ff»r rcdri*sHiiig eowwoH grieeances within the 
eoiiidy. 

'Pile sherilf '^ouglit to make his t»>ni or eircnii 
throiigliont ever\ liniidnd in Ins eon lit j twice 
in tin* \ ear. ift. s. 2 

All the iiilmbitaiitHiif eaeh hundred above the 
agi* ol’lw elve vi ars, milesssperiall) l•\empled, 
•an: bound to attend tin* torn, and Uike the 

oath of all%»gt, nice, 5 tr. , . i 

The w oTiii^franh pledge or li/fAbiy expiaiii^J. 
The stvleiif ihesln iiirsti»rn. 

B> MaoNa UiiARTA, the torn shall be held only 
li%i< r a \ ear ill cwa*ry liuntlred, at the accus* 

tuiiied place. ,111 

B\.3l Ldw. X r. i:>. thetornistobehdd wilhni 
a uioidh afti r lAUter and Michaelmas. »<». 
The sheriff is indictable for holding hi.H lorn at 
aiiolln r time, or at an unusual place, wfidau 
indict inenl found 1 hereon is void. ib. s. 6 

Qumre, it these slalules extend to the court- 

led. 

Everv caption of an indictment at the torn 
oucht to set forth the day whereon it was 
lakim. ^ 

All persons who are bound to appear at 
torn arc n<A within the stat. AfertoR, which 
allows suit service to be performed by 
torney. ^ 

All servants as well as niasurrs arc bimnd to 
pay such suit; and if a master suffered a 

seryant 
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^ ^^mai to eontintte a year and a day with* 
/•*out being enrolled in a dac^nary^ ne was 
‘ qmmtiaUi. ih. 

Btttyen^lids in oncienidmeine, mrsom, peers, 
and wc^jmnj arc exempted from attending 
thetdHt; S. 11 

No man can belong to two lects, and there- 
fore he shall do service at that only within 
the precincts of which ke residu or iUeps. 

ib. s. \u 

The sherilT or his steward may hear and da* 
Urmine any offence within his jurisdiction^ 
being indicted before him, except Pleas 
OF THE Crown. 9 X s. 13 

This exception d«>es not restrain the power 
of taking indictments or presentments. | 

ib. s. 14 

'File hheriff in his torn, being a judge of re- 
•ord, may fine an offender for a contempt 
of court, or for a non-coinpliauce with 
that which the jurisdiction requires. ib. 
Such fines must he several, and not joint, 
except a whole vill he fined. ib. s. 16 
'Fhe .!ieriff may award a fine or amercement 
for contempts, itc. anti amerce any jwrson 
indivtfd for an offence not capital within 
his jurisdiction without any farther pro- 
ceeding or trial. ' 91, s. 17 

All ameicemeiit lieing a judgment, that the 
part) shall In* in Misrncordm domtnt rrgis^ 
and a judicial act, does not require the as- 
sent of a jury, tb.s.yi 

'Fhe aw aul ot a misenrordta is only to autho- 
rise others, \i/. affeciors, to fix the sum 
whieh the |)aity is to paj to the king ; and 
therefore tlieie is no necessity to mention 
a *«iini certain. 9f 

It the amercement he for a ci^ntempt of 
court, it may be settled by the judge him- 
self, and needs no olhei atfVrrmrnt. 

Vb. s. 111 

No fine for a contempt is within the statutes 
vOmh rec|niie an ainerieinenl tohe/i^frci- 
ftL ib. 

The king or lord have an election of common 
rir»ht eilln-r tc* distrain or to bung an ac tion 
of debt for such hiies and amercements, 

tb. s. *0 

Kverv avowry of this kind ought expressly to 
shew ihat the otfence was committed with- 
in the jurisdiction of the court. %h. s. 

It IS not necessary to allege it in the present- 
tneni ilself, but such an allegation will per- 
haps supply the want of the a\ernient of 
jurisdiction in the pleadings. iS. 

Wiefrr, It It hr neressiry ex'pres'sly to allege 
that the otfence was cxiMimilfaras well as 
that It was presented, iVc. %b. 

It is safest in setting torlh a pie»cntnient, or 
an atfeeiinent cit an anicreement, to shcwi 
the names oi the presentors and atfeerors, 
qhkrre^ if the names of the prrsentors 
are ni*cessary in replevin. 9C. s. *23 

Notice of the holding of the court need not 
be siwwn, for, being of record, all persons 
within the junsdiction shall be intended to 
4»ave notice of it. s, f | 


It is not necessary in an avowry tor a dfsMs# 
for a fine or amercement to shew that the 
party had previous notice what it was. t’fr, ' 
Distress is incident of common ri^ht t^tbe 
sherifPs torn, if the offence be incidental 
to the jurisdiction. ^ ti. 

But for a duty of a private nature no distress 
can be made without a special custom, ibm 
Tlie sheriff may distrain any lands of the 
offender within the county or precinct, ex- 
cept lands in the king^s possession, for they 
are wholly out of the jurisdiction of the 
court.' ?6. s. S6 

The sheriff may distrain in the highway not- 
withstanding the stat. Marlebridge. ib. s, CTT 
Rnes and amercements being for a personal 
offence, no stranger’s beasts can lawfully 
be distrained for them, although they have 
been levant et co^ekant on the lands of the 
offender. i^.s. 28" 

The goods distrained may be sold within a 
reasonable lime after iHe distress. 97. s. 29 
No bailiff can distrain without a special 
warrant for so doing, and in jiistificatian 
of such distress the warrant must he >et 
forth in th«* arowry. ib. s. 30 

In replevin, it must be averred that the defen- 
dant was guilty. In trespas> the conviction 
is sufficient to justify the officer: hut the 
amercement must appear to have been by 
the court, and not by the jury. ih.ooUs. 
In ffumnee. tlie sherilf 'may aim*rce the per- 
son presented, or order an abatement with- 
out any amercement, and if he disobey 
such Older he shall forfeit without furthei 
proceeding. ih. s. 33, 

No such pain can he off tend for any h ss sum 
than what is at fiisl set. ih. 

The authority of tlie sher.lVin his torn in re- 
lalnm to the appointment ot < onstah!e^, 
ami the nature and antiquity of that oflii e. 
uVff Const. VELE s) *»7— 1(‘'5 

The sherilf in his torn ni.iy inquire c)f all 

TRFASONS, except Mich as are created by 
statute. 105 

'Fhe sluTitf may alsoent|uii«* of all felonils 
at cinnmon law, except rape, which being 
an otfence made felony b\ staj|utr, though 
oiiK^iially a felony al Vommon law, he can 
enquire «5f it as a frear/wiw only. ib. s. 52 
An as«;ault and battery, t/thete l>e bloodhked^ 
IS inquirable in the torn; for otherwise it 
J is not a common grievance, but a private 
I injury only. ^ 195 

The common breaking of fences and pound 
breachi's aie within the cognizance of the 
torn. I0t». s. 55. 56 

Piirprestures, mortmains, /rewsr/rr/rotT, waifs, 
strays, wrecks, belonging to the king 
arc inquirable at the torn. Sed Qnare as 
to the «ei/ure of such things as belong to 
the lord. tb.s.bT 

k\\ common niisanccs, annoyances, bawdv- 
houses, victuallers, assize of beer and ale 
ftoi ike assize oj bread), neglecting to 
hold fairs, false weights and measures, com- 
mon barrators, scolds, eaves-dropf^erx, bcc. 
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* Ac* are withiii the Jurisdiction of the tonu 

ilk 

Every vill within the precinct ol a torn shall 
have a pair of stocks on pain of 5L id, s. 59 
A man cannot be amerced in a court leet for 

surcharging a common. 107. s. 6l 

Qttirrefi whether a matter concerning the pri- 
vate interest of the lordyorof the inhabitants 
of a leeU can be brought within the jurisdic- 
tion of the torn by custom. t6. s. SQ. 

The oOence need not arise within the particu- 
lar hundred ; it is triable if it arise within 
the county; but presentaiiems must be of! 
offonccs within the hundred. iB, 

The inhabitants of one bailiwick shall not 
be conipcllnblc to serve as Jurors for another. 

iB, 

Noolfence arising within the precincts of a 
Icct is ejujuirable at the torn, unless on the 
default of thelcet, which neglect must be 
alleged in liie pleadings. ih. 

liy .V/a/. Ji't'sf, 'j, c. 13. the slier ilV shall take no 
inquest hut by twelve lawful men at least, 
who shall put their seals to such inquisi- 
tions, lOS. s. (>4 

'I his act re’jpects ‘tucli iTuiui>iru)ns only as are 
a fruiiidaiion for iinpi isonnx'nt, and not in- 
quisitions for offences for which the party 
cannot lie ajqjreheinled. 108. /V(»A'/7> 
If there be more (iiun twe|v«* jiinirs, tlie sr.iN 
of any twelve of llu'in aie siibHient. ih, v o', 
lly 1 Uu Ii. 3. c. 4. jurot'N at the torn shall 
have v»*arly freeliold.or 'Jos. 8<1. c<q)y- 
iiold, on pain ot tos. aiul ien<leiing their 
iiidictiiKMits voiil. th,%, (ir> 

Qitnre, If c ourls leel are within these statutes. 

th, 

Hv I Kliw. n.r, 17. indietiiK'ids lakfMi at the 
lorn shall h«* hy roll imlriUi’d ; one part Co 
remain with the iiuiietors^ and tl:«* other 
with tlie C'ouit, so that om- part may be 
dellveied to t he jiisliees of assi/e. ih, s. fJH 
rresentments, not being neci'ssary lobepre- 
srnt€?d to the justic e>, are not within these 
statutes: tliey neetl neither to In* indented 
nor sealed. ih, Ae/c 

*^rhis statute extends l<» courts leel. ih, s, 
The general practice of I lie torn w as to 
impannci b<»th a grand ami petty jury. 
— rresentmenls were made by^the headlro’ 
rough, afTirmed hy the neltyjury, and then 
confirmed bv thceraiid jury, 109. s. 70 
By *8 Ed%v. 3.'c. 9, the ^hertff is restrained 
from taking indictments by commission 01 
writ. ift. s. 71. 

By I E dw. 4. c. 2. all sliCiirTs in liieir turns, 
except in London, are restrained from a- 
warding process to levy fines and amerce- 
ments on indictmenU or presentinenls 
found before tlieni, and arc onlcrcd to de* 
liver such indictment, &c. to the justices 
of the peace at their next sessions, who 
shall ha\*e power to award process thereon, 
&c. Scr, ih. 

Not only the judge of the tom# by this sta- 
tute, IS punishable for awarding such for- 
bidden process, but also the olRccr for de- 
A3rtngit. 110. s, 74 


In what manner tndfctmeiiU In thn aherilTa 
torn may be traversed# tried# and deter* 
mined. Ill 

The torn has no power to try a traverse.' Ik. 

I TRANSPORTATION. 

I See Burniso in thr Hand. 
Transportation is a s}>ecies of punishment 
I unknow'n to the common law. 5or 

The origin of this punishment. 508 

By 4 Geo, I. c. il. an offender convicted of 
i grand or petit larceny, or other oflence 
within the benefit of clergy, and liable^on- 
ly to burning in the haiid, or whipping# 
may be transported to AtncHca for seven 
ye.irs. ih. 

When? an olTender is convicted of any offence 
excluded from the benefit of clergy, and 
the king shall extend his mercy on condi- 
tion of transportation to America ^ and such 
intention shall be signiIio<l by a secretary 
of slate, a court of competent authority 
may allow such otfendcr thcf benefit of .*i 
pardon iinfler the great seal. ih, *. Itl!) 
Buyers or receivers of stolen goods kftowingly 
shall bo trunsporti'd to Amvritii lor fourteen 
years, &c. Ac. ih, ». 140 

The king may .it any tiim* ifiu)vn\r with any 
such transportation, and allow the return 
of tlie otlonder. th, s. 1 ti 

Otfenders transported, who shall serve the 
term t)f traFis|niHaiinn, slialt he consi- 
de»ed ns pardoned of the crime for which 
they wert» trnnsporti‘d. ih, s. 112 

By 0 Got>. I. r, j:b the powers of 4(ieo. I. 
r. 11. are given loans subsequent court of 
likf* aiilhorily, not w it Jntlanding surlr sub- 
si*(|iient eonrf may be hold at a dtticreiil 
place from that in which the otlonder was 
tried and conviclod. f>09 

By /» <»eo, 4. rh. 84. the laws respecting trans- 
portation reduced into one act. AtltUnda* 

THAVKHSr. 

iSWr LsCACh, ArPF.AL, BbKAKI.VG pri- 
son, Co RON Ktt, Tokn. 

TKKASON. 

Justices of gaol-delivery have power to deli- 
ver the gaol of persons, committed for high 
treason- 29. s. 4. 34, s. 4 

'IVeason being against the peace of the king, 
any justice of the peace, cither on his own 
knowledge, or the complaint of others, 
may cause any person to be apprehendra 
for this cjlfence ; and may take the exami- 
nation of such olfendc-r, and the informa- 
tion of the witnesses pursuant to tiie statute 
of Philip and Mary. 54 

The statute of C lien. 8. c. 6, which author- 
ises the king’s bench to send down the bo- 
dies c^f fcloris and murderers, together with 
their indictments, to be tri<^ In the coun- 
ties where the offences were committed# 
•hail not be extended to high treason. 

9. f . 9 

Penons apprehended of dangerous riots 10* 

vimrr 
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biffhtmisort are excluded from 
"rmbtm hy. inc sheriff by the siai, West 

152. s. 45. 

The king's beach bail a person commit- 
ted for high treason. 170. notis 

Qimmt Whether one who knowingly opposes 
the arrest of a person guilty of hightreason 
be therefore guilty of high treason himself. 

i8tr. 8. 1 

Whether the offence of breaking prison can 
ever amount to the crime of high treason. 
{See BRBAKilrG Paisoir). 183, 184 

In escape, if the prisoner committed were 
guilty of high treason. It is high treason 
’ whether the party be ever convicted or not. 

197 

A stranger who knowingly rescues a person 
committed for and*guiity of high treason, 
is In all cases guilty of high treason. 202 
The offender may be immediately arraigned 
for the htgii treason, or for th^ misprision. 

• ifc. 

Standing mute upon an arraignment of high 
treason Is ec|uivalctit to a conviction. 461 
The privilege of sanctuary never extended 
to high treason. 469 

There are no necessaries in high treason. 

4:17. s. 2 

Whatever will make an accessary before in 
felony, will make him a principal in high 
treason. ib. 

A distinction applied to this rule between 
treasons touching the king’s death and 
other inferior species of treason, respect- 
ing the mode ol trial. i5. (N) 1 

The same receipt of an offender, which will 
make the receiver an accessary after the 
fact in felony, will make him a principal 
in high treason. i5. s. 3 

In what manner treason is excluded from the 
benefit of clergy (See CLKnov). 

By 7. Wilt. 3. c. 3. persons indicted of high 
treason shall make full defence by two 
counsel. M6 

In what manner a person indicted of high 
treason shall have a copy of hh indict- 
ment, &c. Ac. {See Copy or Indict- 
mciit). 

What evidence is necessary to supimrt an in- 
dictment of high treason. 599 

What forfeiture ensues upon an attainder of 
high treason (•Site FoRrxiTURC). ch. 49( 
For the trial of treasons beyond the sea {See 
(County Indictment). 

The judgment iq high treason. 6S5. 

TREASiTRE TROV€. 

See CoKONRR. Torn. 

TRESPASS. 

A court which is not of record cannot even 
bold plea of a common trespass 01 ei wrmis, 
\ 4. s. 14 

word tresym^^ it of a gemrat 

Ntdwnt, and in a targe tense not only com- 
N^da rU inferipr* oflbocca which ncoj 


properly and dRecUt agalost the p^ace, but 
also all others which are only so by con* 
struction. 55.§r<9 

Therecan be no accessaries In trespass. 437.S. t 
Whatsoever will make a man an accessary 

before ill felony, will make him a principal 
in trespass. 

Wherever a man commands another to 
commit a trespass, and he does it, the per- 
son commanding is equally guilty as ii he 
had done it himself. t5. 

Whoever agrees to a trespass on lands or goods, 
thereby* becomes a principal: but not in a 
trespass on the person, ib, s, 4 

No one shall be adjudged a principal in any 
common trespass, for barely receiving, &c. 
the offender. 438. 

What offences shall be included under a jge- 
iieral pardon of all trespasses. 540. s.7l6 
On an indictment for felony, if the offence 
amount only to trespass, the offender can- 
not l>e found guilty of the trespass on tliat 
indictment. Hkd Qmere, if the special cir- 
cumstances of the trespass be set forth. 

681 . 

If a jury find a special verdict for felony, 
and it be adjudged only trespass, qiuere, if 
judgment may be given on it for trespass 

only. ’ f5. 

On an indictment for trespass, if the fact ap- 
pear felonious, judgment may be given for 
trespass, for it is in the electmn of the king 
to proceed either for the trespass or the fe- 
lony. i5. 

Whether a former recovery or acquittal may 

be pleaded in bar of trespass (*SVe Autre* 
Fois Aquit). 

TRIAL. 

See County. 

Stewards of lecls cannot try any person in- 
dicted before them, but must refer the trial 
to the gaol-delivery. 91*, s. 13 

In what manner indictments in the sheriff's 
torn are to be tried. 1 1 1 • s. 75 

Neither the torn nor the leet have any power 
to try a traverse. ’ib, s. 76 

Justices of peace may try a man indicted 
befoi^ the sheriff in’ his torn. i5. 

By 1 & 8 Phik^and Mary, c. 10 . all trials of trea- 
son shall be according to the common law : 
constructions on this statute. 553 

In what m.inncr the accessary shall be tried 
where the offence arises in a different couii!* 
ty from that of the principal {See Acest*/ 
sary). 

In what cases and in what manner it shall 
^ tried, whether one who stands route do 
\o of malice or of the act of God. 459 

|n what places treasons and murders, exa- . 
mined by the priw council shall be tried. 

569 

Of trial by peers {See PekrsC ch. 44 

Of trial by battle {See Battle), . ch.45 

or trial by jury. ch. 40 

Of trial by cseitUicate {See CaRTtriCATE). 

456 

TUMBREL. 
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TUMBREL. 

Whether every viU be bound by prescription 
to keep a tumbrel. 113. s. 5 

VACATION. 

By the habeas corpus aett the lord chancellor^ 
lord keeper, any justice of either l>ench, or 
baron of the exchecpier, may grant a haheas 
corpus in Vacation- lime. * 142 1 

And this writ does not expire with the Va-i 
cation ; but tlie prisoner may be brought | 
into court upon it» in full Term. 

144. s. uofe 

By 5 & G Will- & Mary. c. 1 1, a writ of ccr- 
tiorari may be granted in Vaeution-time, 
by any of the justices of the king\ bench, 
id| remove an indictment or presentment 
from any general i|uart#r-sessiuns. 403 

VAGABONDS. 

Vagabonds were indictable at the torn. lOO 
VANQUISIIMKNT. 

.See Appeal. Approver. 

VARIANCi:. 

In appeal, if the declaration lay the offence 
in the reign of a present king where the 
writ supiKKscd it to have been in the reign j 
of a former king* it is such a variance, that i 
it ought to be abated by the court ex \ 
ciiK s. OH = 

So also where the th.^fendant is mi‘i-ii.imed ; 
or the fact not set fortlf with sudicienl cer- 
tainty ; or the olVence lie laid in a diller- 
ent count V ; or, 5£C. Hk s. 00. lOI 
Wlial is surli a variance between the errtio- 
rari and the return, as shall prev<*iil the 
removal of the record. 414, HA 

What is such a variance between the original 
and the process as shall cause a disconti' 
nuance. IIS 

Where a variance between the n cord of the 
former accpiittal and tin? iridictmerit or ap- 
peal to wliich it is pleaded, may be help-* 
cd. AIG 

If there be a variance between llie record on 
which a man is convic(e<lor attainted* and 
" his charter of pardon ; yet if tJiere be no 
repugnancy to intend that Die same person 
or thing are meant in both, it may be sup- 
plied by proper averments: instances gii- 
^en. * 3Ai 

Where the lime proved varies from that laid 
^in the incriclmcnl, the jury n^y find the 
defendant guilty generally, or they may 
find him guilty specially on the dav prov- 
ed. 451. s. liO 

Where a certain place is made part of the 
description of 'the fact charged, the least 
variation as to such place between the evi- 
dence and the indictment is fatal. 

614 , s. 181 

W^ere one is indicted for writing a libel ac- 
cundum ienorem sequentem^ or for forging a 
deed so and so described, any the least va- 
riation * between the libel recited or the 


m 

deed described** and tbdid gim fil^ 
dence, is fatal. 615. s. ISO 

A variance between an indictment and ap* 
}>calofdeath,as to the instnimentai caute# 
IS no way material so that the party bo 
proved to have died by the same kind of 
death. 616. s. ISt 

W'halever variance is material with respect 
to the principal, is cipialiy so with ret{>ect 
to the accessary. * 6l6 

Where an indictment sets forth all theipeetat 
matter tn n^pect whereof the law in^pltes 
malice, a variance between the indictment 
and the evidence as to the circunistaiHfiea 
do no liurt, so that the substance of the 
matter be found. 616. s« 185 

Ilow far a variance in the recital of a statute 
upon which an indictment is founded will 
be fatal. (*Vtc Indic tmrktA 

VKNDmONl KXPONAS. 

In what case a sherilf may be authorisiNl by 
xsenditioni exponas to sell the goods after the 
tidivery of a ccriiorari, 41 1 

VKKDICI'. 

A jury sworn and charged in a capital case 
cannot bo discharged til! they liavi? given 
a verdict; qiurrr, if the prisoner consent 
(Sed vide /•b.i/rr «f) to 3J>). Oltl. s. I 

In all iMpital cases the jury must give thetr 
verdict openly in courts "they cannot give 
a privy verdict. * 419. t, 8 

rriie jury may give a special verdict in any 
criminal case, wliet her capital or not eapt- 
tal. Oap. s. 5 

111 murder, bn not guilty# the jury ure not 
bonntl to emitiire wh.etiier the prisoner be 
guilty of manslaughter. G80. i. 4 

On an iiidiclmenl of miir<ler, the verdict may 
find gerierally maiislatiglifer .re 
or per iujortuninm ; but it must also say* 
not guilty of the murder. ib» 

On an indictment for grand Kirceriy, the ver, 
diet ni'iy find it petty larceny only. 

ih. S. G 

On an indirtmenl fur robbery and nulling ia 
fear, the jury may find guilty of the felony, 
not guilty of the robbery. 

So on ihcTS Kliz. c. 4. thejury may find, gall* 
ly of i/eo/ing, but uni privately, f5. 

On an indictment for petty treason, the ver- 
dict may find murder Or manslaughter, a§ 
the case may be. ffi. 

Ill burglary, where a cepii H aiportavii it also 
laid, the prisoner may be acquitted of the 
burglary and found guilty of the JtUmy, 

But he cannot, on a charge so laid, be acquiU 
ted of the felony , ana found guilty of the 
burglanr; because such a verdict aequlU 
him of the inientim la commit fthny, in 
which the crioie of burglary consistRi ' 

f5.6SO 

A verdict found the prisoner ''guilty of steat*- 
iog in Die dwelling-house, not guuly of tiMt 
iMirglary,** and it was held, that fWacquU- 
Ul of the burglary was an aecpdlUl of stal- 
ing in Ike dweUing^hemse, 081. 
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''•Not guiltjr of [breaking" but "guilty 
stealing in the dwelling-house," is a good 
verdict in burglary to oust the olTender of| 
clergy on the 19 Ann. €21. (N) 

On the 10 and ll Will. 3, c. 93. for nriwUely 
stealing to the value of 6s. in a swp, the 
verdict may reduce the value under the 
sum laid. ib 

On an indtetment for felony if it 

appears to be only a trespass^ yet the of- 
fender cannot^ on such indictment, be found 
guilty of the trespass. Std qiuere, if the spe- 
cial circumstances be set forth. ib. 

On a special verdict for felony, judgment may 
be given for trespass. ib. 

On an indictment for trespass, if the fact ap- 
pear to have been felony, the prisoner may 
be found guilty of the trespass ; for it is in 
the elect ion of the king to proceed cither 
for the trespass or the felony. Sed quare. 

ib. 


oOOn an acquittal against tnanifest evidence# 
the Court may, before the verdict is record* 
ed, but not after, order the jury to recon- 
sider it. 693. s. 11 

Instances of surety for the good behaviour af- 
ter verdict of ucc|uitta], and of coininitment 
for contempt of court during trial. ib. 
The Court cannot set aside a verdict which 
acquits a defendant of a prosecution pro- 
perly criminal. ib, 

A verdict which convicts a prisoner may be 
set aside, as against evidence or the direc- 
tion of the judge, or for mis-trial. ib. 

By 14 Geo. 3, c. 90. prisoners accpiilted shall 
be discharged without paying any fees. 

ib. s. 13 

In what cases a person may be tried upon a 
verdict found without an indictment. (^Sea 
Indictment). 

VKRGE. 


A verdict of accpiUtal on the coroner’s inquest 
ought to shew what other person diu the 
fact. ib, s. 7 

Where two only are found guilty of a riot, or 
only one of a conspiracy, they having beciv 
indicted 8ei7/» o//ic*rj, judgment shall be giv- 
en. 622. s. 8. & (N) 

Six were indicted for a riot; twTi died before 
trial; two were acquitted ; and two found 
guilty ; and judgment was given on this 
verdict. 6:2. (N) 

Ou an indictment against several for an of- 
fence which may be done as well by one as| 
by more, the verdict may find one onlyi 
guilty, and acquit the rest. tn. 

So where defendants are jointly charged, 
some may be acquitted, and others found 
guilty. ib. 

Unless an otTeiice consist in doing some entire 
thing# the defendant may be found guilty 
for a li^s time and degree than is laid, io. 
The Court in judging of a special verdict is 
confined io the facts found; and cannot 
supply any defect by implication, &c. 

622. s. 9 

The precision with which a special verdict 
must find the fact. ib. 

If the special verdict do not sutUciently ascer- 
tain the fact# a venire facias dc novo shall is- 
sue. i6. (N)9 

A special verdict cannot be amended in capi- 
tal cases. Sed quetre, if there are notes to 
amend it by. ib, 

A special verdict amended in forgery, be- 
cause the fault was committed by the de- 
fendant. ’ ib. 

If the imperftH^tion of a special verdict be 
such as that judgment cannot be given on 
it# it is bad. ib, (N). 2 

If there be several issues, and the jury onh 
find some of them, yet judgment may be 
given ; /or tii a general ver£ct upon seve- 
ral counts# if any one of them is gMd, it is 
^ * sufficient in criminal cases. tfi. 

Word^ repugnant# in a verdict which would 
be complete without them, shall be rejected 
as surplusage. 693. s. lO 


Before what coroners oflenres within the 
verge are indictable. {See Co RO N E R). 7G 

VI in AUMIS. 

The words “ ri et armis** are not necessary in 
an appeal of death. 269. s. 8 

By 37 lien. 8, c. 8. the words vi et armis arc 
not necessary in indict men Is. 339 

But indictments of trespass, and such like, 
are still hclil iusuflicient, without the words 
vi et armis. 333 

yiEvv. 

Sec Coroner. 

VlIJ.. 

Sec Parish and W ard. 

W’hercvcr a place is generally alleged in 
pleading, the law will intend it to be a vill, 
iinlesH it be mentioned with some addition 
which show's the contrary. 256 

VILLEIN. 

K villein cannot have an appeal of larceny 

! against his lord. 237 

The plea of villenacct and the general issue, 
not to be pleaded by the lord at the same 
time. ' 973 

VISNE. 

In an appeal, the fact must he laid in some 
place from whence a visne may come. 

965. 

A visne may come from any place which is' 
of so small a compass that all who live lii 
or near it may reasonably be presumed to 
,have some know'ledge offhe persons living 
in it io, 

A visne may come not only from a town, but 
from a ward, parish, hamlet, burgh, ma- 
nor, castle, or even from a forest or other 
place out of a town. 956 

A rime may well come de vicineto civiiaiis, 
&€• fi&c. * 953 

Nooume can come from London, or iUeitilds 
cf $yssejt,on account of their largeness. 
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A msne may come from a park. <56 

Qumrt, wliether a visne may not come from a , 
heath in a forest. i5. 

No nfmccan come from a libcTty. ib. 

VOID. 

If it do not appear, upon (he face of an in* 
dictment, that the party had authority to 
take it, it is void* 77 


USURY. 

An indictment on the statute of usury, set* 
ting forth, that the defendant took' more 
than five in the hundred, is nut good with 
out shewing in particular how nuich. 

343 

lie who hath borrowed money upon an usu- 
rious contract is nut a competent witness 
to ]>rove the usury, unless he hath repaiil 
the money burro w‘ed. ti07 

WAGER or LAW. 

In actions crounded on an act of a court of 
record, the defeiulunt shall not in: surt'ered 
to wage his law. vi 

wa(;es. 

For w'hat time and in what cases au af^prover 
is cnUtled to his wages. 

s. UK s. •:! 

WAIF, 

AU waiflr, cstrays, goo<ls wrecked, Ac. be- 
longing to the king, may be in(|uireil of at 
the sheriff’s torn, |0<», s, />7 

An appellant’s title to reslitiition in an ap- 
|>eal of larceny, shall not In* barred b} 
the gi)ods being seized as Ac. 

*^41.s. 51 

WAIXS. 

Whether a cerfioruri lie to the courts in tValcs, 

401 

In what manner indirtinents removed fri>in 
lUales are to be prot.<‘ede<l on. ih 

Ry lien, n, c. <». jiislici's of gaol-delivers, 
and of the peace, in the coinides 
where the king’s writ nmnelh noNl adjoin- 
ing to/f<//c.t, may try, &c. petty treaHons, 
feloiiic>, murder^, accessaries, ^c. dune anil 
committed in /fWev. ,3o4 

This statute is not repealed by 34 and 35 
lien. B, c. but an ac<|tiittarat the grand 
; sessions is a good bar of an Hidicimeht for 
; the same crime in an English county. 

t6. s. 42 

By 34 and 35 Hen. 8. c. «6. the transcripts ofj 
attainder, which are ordered to be certified 
to justices of gaol-delivery, dec. shall not 
extend to 474. s. 17 

By this statute, the justices of the grand scs* 
sion in IfTi/ex are em powdered to take indict- 
ments for the offences mentioned in <6 lien. 
e.c.6* ^ ^ ^ 

WALK. 

She Vjshc. 

¥OL. if. 


ward. 

0 Set Parish. 

\varrant. 

Warrants issued by a justice ought lobe exe* 
ruled bv the constable, as the proper offi* 
cer for this purpose. 08. s. 35 

constable is iiuiictable for refusing to exe>* 
cute a warrant directed to him by a justice. 

tb. 

Where the law authorises a justice to direct 
a warrant to a private person, it implicitly 
authorises such person to e.\ecule it. 

An arres^ unlawfully made by a constable 
without warrant cannot be made good by 
a warrant taken nut afterwards. Igg, t. 9 
After an escape, the parly cannot be again 
arrested by virtue of the* first warrant ; out 
if he surreiitler, he may be carried to the 
justice under It. * t5. 

A constable cannot justify an arrest by force 
of a warrant which expressly appears on 
the face of it to be for an offence of which 
the justice had no jurisdiction. 130. s. 10 
But by <4 fJeo. 2. c. 44. a warrant properly 
peinuMl (even though the mugistrate who 
issues it should exceed his jurisdiction) will 
at all events indeninify the officer who exe- 
cutes it ministerially. 138. nn/e 

And the constable is bound to execute the 
justice’s w.irr.uit ; lor uutess (he contrary 
plainly appear, the ollicer ought to pre* 
sunieihai the justice hath jurisdiction* . 

130. 1. 10 

All general wai rants, except in the cusei «pe- 
cially authorised bv acts of parliament, are 
di-clared illegal. The fpiestion of general 
warrants slated. .. . 

A justice cannot grant a blank w.irrant; ahd 
a fortirri he cannot legally grant a gene- 
ral warrant to search Tor felons orttolco 
goods, ihm 

'fhe person to whom a w.irrant is directed, if 
it be within the juriH<liction of the justice 
granting it, uiav lawfully execute it. 

ISf.s. II 

The justirir alone is punishable for granting 
a warrant without sufficient grounds. 131* 
Practice has au(hori/ed the making out of 
warrants on the suspicion of felony before 
inrlictment found, which practice Is coisn* 
tenanced bv the statutes ofPIfil. fie^Jdary. 

ib. 

The propriety of this practice examined, ib, 
A warrant to appreheml all persons guilty of 
a crime therein specified will not jostifv 
the officer who acts under it. 132. noar 
In what manner an officer might justify ao 
arrest under a warrant at common law. ibm 
For what ofifences a warrant may be granted* 

135* 

Whether a justice can justifo a general war« 
rant to search all suspected houses for sto^ 
len goods. 134. s 17. * 

A warrant to seixe and carry away papers 
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■fn of a libel is illeffal and void.i 

„ ^ ^ 133. (N) 6 

Upon wbat evidence a warrant shaffbe grant- 
ed. -134. 

In what fonn the warrant of a justice of the 
peace, must belnade. 134. 

In what ihanritT such warrant is to be exe- 
cuted.^ p&eARRKST.) 135. 

Whethera conimitmenican be justified wiih- 
mit“a warrant in writing. 174. s. 3 

In cas€?s where the justice hath jurisdiction, 
the legality of his warrant will never de- 
pend on the truth of the inforniation upon 
which it is granted. 179 . notis 

What conclusion every warrant of commit- 
ment musLcontain. ISO. s. IB. 

The want of form in a warrant will not ex- 
cuse the ofTiccr or gaoler for sufrering thtr 
prisoner to escape. 11 ) 7 . s. *2A 

No fine oramercemiMit hy the slieritrs torn 
can be distrained for without a special war- 
rant. 97. s. 30. 

WASrK. 

At common law, (he king, upon an^attainder 
of felonvi liad a right utterly to waste the 
lands ol the otl'ender. 038. s. 8 

In what cases the king is intiiled to the year, 
day, and waste. ib, 

WATCif. 

By siai, Winchester^ c. 4. from Ascension to 
Mickashnas^dat/, overy city shall be kept 
by six men at each gale; every borough 
by twelve men; every town hy six or four 
men; who shall watch continually every 
night, from sun-setting to sun-risiug. |2B. 
By 5. lien. 4. c. 3. watch shall be kept on the 
sea-coast, and justices of the peace shall, 
by their commission, have authority to see 
the statfde of /f'l/itAt'.'rcr performed in their 
behalf. ib, s. 3 

A stranger who is not an inlialiitani of a town 
cannot be compelled to keep watch in it. 

i7/. s. 4 

Every inhabitant is hound to keim w'atch in 
hi$ turn, or to find another siimcient per- 
son to keep it for him. lA 

An inhabitant is indictable for refusing to 
keep watch. ' ib, 

Qiitrrc^ whether he may be committed by the 
constable till he consent to do his dut\\ j7j. 
By sta^^WifickesteTt if anjf stranger do pass h\ 
the wa^h, he shall be arrested till the 
morning; and if no suspicion be found, he 
shall go fiuit; but if suspicion he found, lie 
sball be uclivered to the sherilV. #7>. s.;> 
Persons not yielding to the watch may be ar- 
rested on a hue and cry. {^8. s. 5 

How such llvE AND Cry shall be made, 
and the watcbnicii indemnified. tA. 

WEIGHTS. 

Keeping false weights or measures was Indict- 
^"'able at the sheriff's lorn. lotk s. 58 


WHITEHALL. 

How a larceny in lodgings, being parcel of 
Whitehall, must be laid in the indictment, 
to bring the otfence within 5 and*6 Edw. 

6. c. 9. or 39 Eliz. c. 15. 495. 

WOMAN. 

Women arc privileged from doing 5iii7 and 
service at the sheriiTs torn. 92. s. 1 1. 

Qwrf^rc, jf a woman by custom may serve the 
odice of con Aable by finding a <lepuly. 

. 99. s. 37 

In what cases n woman may bring an appeal 
for the deathof her husband. (AVc Appeal.) 

No woman can be an approver ; sed qutcrem 

282. s. 6 

Women standing mute were liable to penance 
as well as men. 4G4. s. 17 

By 3 and 4 Will, and Mary, c. 9. where in 
any felony a man is entitled to clergy, a 
woman shall be also allowed it, and Piable 
to similar punishment. 472. s. 8 

The judgment against a woman in all cases 
of treason w'as to be drawn to the place of 
execution, and there burnt: but now, by 
30 Geo, 3. c. 48. thev shall be hanged. 

s, G 

Whipping women, abolished l Geo. 4, c. 57. 

631 

WOOLLEN. 

By 22 Car. 2. c. 5. stealing woollen manufac- 
tures from the rack or (tenters in the night- 
time is excluded from clergy. 487 

But Clergv restored hy Geo, I. Hk 

WRECK. 

*VtV 4*0 R N. 

By li Ann. c. 13. and 26 Geo. 2 . c. 19. plun- 
dering goods that have been sav<rd from 
wreck is ousted of clergy. 489. 

WORKHOUSE. 

See lloi’SE OF Correction. 

WRIT. 

Whether commissions of ot/er and tennincr 
come under the notion of the word writ. 

13 

In what cases an attachment lies for not exe- 
cuting a writ, or for doing it oppressively^ 
or not executing it elTectually, or for mak<|,' 
ing a false return. cli. 22. s. 2 to 5^ 

Whether process without itrii ran be awarded 
into a ilitVerent county from that wherein 
the Court ^il^. " ch. 27. s. 1 . 

YEOMAN. 

Yeoman and labourer are good additions of 
the state and degree of a man. 262. s. 1 1 1 

But if a gentleman be named with the addi- 
tion ofyroouiii, it may be pleaded in abate- 
menf. * i5. 


END OF YOU If. 






